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PREFACE 


SECOND  VOLUME  OF  THE  FOURTH  EDITION. 


After  many  months  of  patient  toil,  this  volume  is  presented 
to  the  Profession. 

The  general  principle  of  arrangement  observed  in  the  First 
Volume,  to  the  worth  of  which  the  Profession  has  borne 
marked  testimony,  has  been  followed  in  the  present  volume 
also,  wherein,  as  it  is  believed,  the  mass  of  practical  infor- 
mation will  be  found  so  easy  of  reference  that  it  cannot  fail 
to  prove  acceptable  to  young  practitioners. 

The  Editor  takes  pleasure  in  acknowledging  his  great 
obligations  to  his  fellow-laborer  and  friend  Horace  Howard 
FuRNESS,  esq.,  for  his  very  valuable  aid  in  the  preparation 
and  re-writing  of  the  Chapters  on  "  Ejectment,"  on  "  Actions 
by  and  against  Particular  Persons,"  on  "Foreign"  and  "Do- 
mestic Attachment,"  and  for  the  Table  of  Contents. 

In  conclusion,  a  few  monitory  words  in  the  quaint  and 
venerable  phrase  of  wise  old  master  Littleton  in  the  Epilogus 
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to  his  "  Tenures,"  may  not  be  unbefitting :  "  And  hnow,  my 
son,  that  I  would  not  have  thee  heleeve,  that  all  which  I  have 
said  in  these  hookes  is  law,  for  I  will  not  presume  to  tahe  this 
upon  me.  But  of  those  things  that  are  not  law,  inquire  and 
learne  of  my  wise  masters  learned  in  the  law.  Notwithstanding 
albeit  that  certaine  things  which  are  moved  and  specified  in  sayd 
hoohes,  are  not  altogether  law,  yet  such  things  shall  make  thee 
more  apt,  and  able  to  understand  and  apprehend  the  arguments 
and  the  reasons  of  the  law." 

A.  I.  Fish. 

PhiladelpHa,  May  1868. 
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CHAPTER   1} 

OF  THE  SEVERAL  PERSONAL  ACTIONS. 


Section  I. 


Or  THE  Action  or  Assump- 
sit.   P.  4. 


1.  Consideration. 

What  is  consideration  ? 
"Valid  consideration  must  be  executory. 
Legal  obligation — Moral  obligation. 
Promise. 

Relation  of  parent  and  child — Master  and 
servant. 

Character  of  action. 

To  whom  promise  may  be  made. 

Frivolous  consideration. 

Promise  may  be  express  or  implied. 

Action,  in  form,  either  general  or  special. 

2.  Subject-matter  of  action. 
Instruments  upon  which  action  is  brought. 
General  or  common  forms  of  assumpsit. 
Quantum  meruit. 

Insimul  computassent. 

Action  for  money  had  and  received, 
largely  used  in  Pennsylvania. 

Character  of  the  narr.  in  assumpsit  for 
money  had  and  received. 

Discussion  of  the  use  of  this  form  of  ac- 
tion, per  Duncan,  J.,  per  King,  J.,  per 
Lowrie,  J. 

When  consideration  must  be  shown. 

Assumpsit  against  corporation. 

Assumpsit  against  executors  and  admi- 
nistrators. 

3.  Evidence. 
Assumpsit  by  heirs. 
Assumpsit  by  assignees. 
Assumpsit  by  sheriff. 

When  plaintiff  must  declare  specially. 
Character  of  evidence  under  special  con- 
tract. 

4    Declaration. 

What  the  declaration  must  disclose. 

When  express  must  state  substance  of 
complaint  and  breach — Damages. 

5.  Plea. 

Non  assumpsit — Payment. 

6.  Verdict  and  Judgment. 

Damage  must  be  shown  to  entitle  plain- 
tiff to  judgment. 


Character  of  the  judgment. 
What  may  be  recovered. 
Measure  of  damages. 
Joint  liability  of  two. 
Action  against  parties. 
Evidence. 
Contract  price. 


Section  II. 


Op  the  Action  of  Debt. 
P.  16. 


1.  When  it  lies. 
On  what  founded. 

Debt  on  judgment  of  sister  State. 

Act  of  Congress — Decisions  of  the  Su- 
preme Court  of  United  States  on  the  act. 

Decisions  of  Pennsylvania  under  the  Act 
of  Congress — Opinion  per  Chambers,  J. 

Opinion  per  Mr.  Justice  Clifford. 

Plea,  Nul  tiel  record. 

Pennsylvania  Act  of  1851. 

Debt  lies  upon  contracts  under  seal. 

When  debt  and  when  covenant  may  be 
supported. 

Debt  does  not  lie  at  common  law  against 
executor  or  administrator. 

Wager  of  law. 

Debt  against  grantee  in  deed-poll. 

Act  of  1851. 

Debt  on  mortgage. 

Debt  on  agreement  to  pay  by  instalments. 

Debt  for  arrearages  of  rent. 

Debt  for  recovery  of  legacy. 

2.  Declaration. 

What  the  declaration  must  contain. 
Must  state  demand  with  certainty. 
Must  state  precise  sum  due. 
Variance. 

3.  Pleas. 
General  issue. 
Non  est  factum. 
Nul  tiel  record. 
Payment. 

Payment  with  notice. 
Equitable  matter  may  be  pleaded. 
Payment  with  leave  in  general  use  in 

Pennsylvania. 


1  This  chapter  is  necessarily  general,  and  the  diligent  student  who  wishes  to  pnrsue  the  subject-matters 
here  discussed  will  not  fail  to  consult  the  Nisi  Prius  treatises,  and  is  referred  to  BuUer's  Nisi  Prius,  Ham- 
mond's Nisi  Prius,  and  Espinasse's  Nisi  Prius,  as  the  older  and  earlier  treatises,  and  as  the  more  recent 
treatises,  to  Archbold's  Nisi  Prius,  Leigh's  Nisi  Prius,  Selwyn's  Nisi  Prius,  and  Stephens's  Nisi  Prius. 
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4.  Judgment. 

Form  of  judgment. 

Conformity  between  writ  and  judgment. 

Kemittitur. 

Costs. 

Judgment  by  default. 

Section  III.     Of  the  Action  >pr  Cove- 
nant.   P.  27.        \ 

1 .  Where  the  action  lies. 

For  breach  of  agreement  under  seal. 

What  constitutes  a  covenant. 

Lies  on  specialty  exclusively. 

Does  not  lie  on  specialty  modified  by  sim- 
ple contract. 

Opinion  per  Gibson,  C.  J. 

Is  remedy  on  indenture  of  apprentice- 
ship. 

Statement  of  where  covenant  lies. 

Will  not  lie  against  one  who  has  not' 
sealed  the  deed. 

Act  of  1850. 

Act  of  32  Henry  VHI. 

In  whose  name  action  must  be  brought. 

Mutual  covenant. 

Independent  covenants. 

Covenants  on  ground-rent  deeds. 

Act  of  1840. 

2.  Declaration. 

Statement  under  Act  of  1806  cannot  be 
filed. 

Profert.  ' 

Consideration. 

Cause  of  action  must  be  set  out  accord- 
ing to  its  legal  effect., 

3.  Pleas. 

No  general  issue,  strictly  speaking. 
In  Pennsylvania,  plea  of  performance  in 
use. 

Equitable  plea. 
Covenants  performed. 
Absque  hoc. 
Nil  habuit  in  tenementis. 

4.  Judgment. 

Form  of  judgment. 
Costs. 
Damages. 

Certificate  of  balance. 
Damages  to  be  recovered  must  arise  di- 
rectly from  the  breach. 

Section  IV.     Of  the  Action  of  De- 
tinue.    P.  35. 

1 .   Where  the  action  lies. 

Fallen  into  disuse  in  England. 

Generally  regarded  as  an  action  ex  con- 
tractu. 

Is  remedy  for  recovery  of  a  personal 
chattel. 

1    Recovery  of  goods  in  specie  or  their  va- 
lue in  damages. 

Not  within  alderman's  jurisdiction. 

Nature  of  thing  to  be  recovered. 

PlaintifiC  's  interest  therein. 

Injury  to  plaintiff's  rights. 

Wrongful  detainer. 

Form  of  the  writ. 


2.  Declaration.  . 

What  the  declaration  must  state. 

Count  in  d^bt  may  be  joined  in  this  action. 

3.  Pleas. 
General  issue. 

What  the  plaintiff  must  prove. 
Property —  Possession  — Detainer — De- 
mand. 

4.  Judgment. 

Jury  must  find  value  of  thing  demanded. 
May  find  aggregate  value  of  things  de- 
manded. 

Form  of  judgment. 
Execution  pursues  judgment. 

Section  V.  Of  the  Wkit  of  Annuitt. 
P.  40. 
Where  the  action  lies. 
This  action  admits  of  various  defences. 
Judgment  is  for  arrears,  damages,  and 
costs. 

Section  VI.  Or  the  Action  of  Tees- 
pass  on  the  Case.      P.  41. 

1.  Where  the  action  lies. 

Founded  on  common  law  or  on  statute. 

Brought  to  recover  torts  not  committed 
with  force. 

Statute  of  13  Ed.  I. 

Character  of  the  action — Its  utility. 

Assumpsit — Case. 

Injuries  by  nonfeasance^Injuries  by  mis- 
feasance— Injuries  by  malfeasance. 

Neglect  of  duty  required  by  law  to  injury 
of  another  subjects  to  action. 

Special  consequential  damage  to  person. 

Classification  of  cases. 

Lies  for  injuries  to  person. 

Also  injuries  to  personal  property  from 
negligence. 

When  it  lies  for  injuries  to  real  property. 

When  a  statutory  remedy. 

When  remedy  for  injuries  to  incorporeal 
hereditaments. 

Distinction  between  trespass  and  case. 

General  or  special  property  suffices  to 
support  action. 

Act  of  1851. 

Cases  under  this  act  cited  and  classified. 

2.  Declaration. 

Form  and  character  of  declaration. 
Rules  of  pleading  not  relaxed  in  this  ac- 
tion. 

3.  Pleas. 

General  issue  not  guilty. 

What  may  be  given  in  evidence  under 
this  plea. 

Equitable  defence  must  be  specially 
pleaded. 

Material  averments  only  put  in  issue. 

4.  Verdict  and  judgment. 
Character  of  judgment. 
Costs. 

Reasons  for  preferring  this  form  of  action. 

Compensation  for  expenses  in  providing 
counsel  not  allowed. 

When  damages  should  be  compensatory 
merely. 

Nominal  damages. 
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Section  VII. — Op  the  Action  of  Tro- 

TEK.      P.  48. 
i .    Where  the  action  lies. 
■  Lies   for   recovery   of  damages   for   the 
wrongful  conversion  of  personal  property. 

On  what  founded. 

Fictitious  character  of  the  action. 

Does  not  lie  for  injuries  to  realty. 

Classes  of  cases  where  action  lies  cited. 

What  plaintiff  must  show  to  support  ac- 
tion. 

Demand — Refusal. 

Trover  against  carrier. 

Trover  against  owner  of  land  for  property 
stranded. 

Absolute  or  special  property  required  in 
plaintiff. 

What  is  a  conversion. 

Wrongful    taking    and    carrying    away 
another's  property. 

Cases  of  convei-sion  cited  and  aiTanged. 

Eepossession  of  property  does  not  defeat 
action. 

It  lies  against  a  corporation. 

Against  executors. 

Against  infants. 

When  against  servants — When  against 
masters. 

Joint  owners  may  maintain  action  against 
stranger. 

Joint  bailees  not  liable  for  each  other's 
conversion. 

Tenant  in  common — Partners. 

Executors  and  administrators. 

2.  Pleas. 

General  issue  not  guilty. 
What  defendant  may  show. 
Justification— Lien . 
Equitable  remedy  in  Pennsylvania. 
Infancy. 

Character  of  defences  under  plea  of  not 
guilty. 

3.  Judgment  and  damages. 
Mitigation  of  damages. 
Measure  of  damages. 
Compensation. 

Penal  damages  cannot  be  recovered. 
Set-off  in  this  action. 
What  value  is  measure  of  damages. 
Delivery  of  specific  chattel. 
By  verdict  property  becomes  vested  in 
defendant. 
Execution. 

Section    VIII.      Of    the    Action   op 
Trespass.     P.  56. 

1 .   Trespass  vi  et  armis. 

Lies  for  immediate  injuries  accompanied 
with  force  either  actual  or  implied. 


Against  whom  it  lies. 

Cases  for  injuries  to  person  cited. 

Legal  process. 

2.  Trespass  de  bonis  asportatis. 

Lies  for  injuries  to  chattel,  the  actual  or 
constructive  possession  of  which  is  in  plain- 
tiff. 

Similar  to  trover  in  this  particular. 

Against  trespasser. 

Against  landlord. 

Against  joint  owner. 

3.  Trespass  guare  clausum  /regit. 
When  it  will  lie  and  when  it  will  not. 
What  required  to  support  this  action. 
Cases  arranged  and  cited. 

Lies  for  injuries  to  real  property  cor- 
poreal. 

Nature  of  the  interest. 

Landlord — Tenant — Heir — Devisee. 

Act  of  1824. 

When  it  will  lie  between  joint  tenants, 
tenants  in  common,  and  parceners. 

Act  of  1836  as  to  service  of  process  in 
adjoining  county. 

Act  of  1846 — What  value  may  be  re- 
covered. 

Act  of  1847  restricting  Act  of  1846. 

4.  Declaration. 

Declaration  must  contain  concise  state- 
ment of  injury. 

Prame  of  tlie  declaration. 

5.  Pleas. 

General  issue  not  guilty. 

Pleadings  in  this  action  require  attention 

Plea  of  not  guilty  with  leave. 

When  general  issue  will  not  apply. 

License  must  be  specially  pleaded. 

Act  of  1713. 

Plea  of  liberum  tenementum. 

Plea  of  justification. 

Entry  of  nol.  pros. 

Court  may  direct  jury  to  find  verdict  for 
defendant,  against  whom  is  no  evidence,  in 
order  to  introduce  his  testimony. 

6.  Judgment  and  damages. 

Jury  may  give  damages  for  aggravating 
circumstances. 

For  consequential  injuries. 

Excessive  damages  not  allowed. 

Damages  may  be  assessed  in  joint  action 
either  jointly  or  severally. 

40s.  damages. 

When  plaintiff  must  elect  against  whom 
to  proceed  in  joint  action. 

Jury  may  find  defendants  jointly  or 
severally  guilty. 

Exemplary  or  vindictive  damages. 

Costs. 


Personal  actions  are  distinguished  into  actions  ex  contractu  and  ex 
delicto  ;  the  former  being  founded  upon  contracts,  the  latter  upon  torts 
or  wrongs,  independent  of  contract.  Actions  ex  contractu,  as  adopted 
in  the  practice  of  this  State,  are  account-render,  assumpsit,  debt,  cove- 
nant and  detinue,  and  annuity,  the  latter  of  which  is,  if  at  all,  but 
little  known  or  used.    Actions  ex  delicto,  are  trespass  on  the  case,  trover, 
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replevin,  and  trespass  vi  et  armis.  In  the  present  chapter  it  is  proposed, 
with  the  particular  division  of  these  actions,  to  consider  the  rules  as  to 
their  respective  competency  in  different  cases,  with  the  exception  of 
account-render  in  the  first  class,  and  replevin  in  the  second ;  for  the 
proceedings  in  these  actions  being  peculiar,  and  varying  in  many  essen- 
tial particulars  from  the  characteristics  of  the  other  personal  actions, 
they  will  be  reserved  for  consideration  in  separate  chapters.  At  the 
close  of  our  examination  of  each  form  of  action,  we  shall  mention  some 
of  the  most  important  requisites  of  the  declaration  peculiar  to  that 
form,  the  nature  of  the  various  pleas  appropriate  to  it,  the  character  of 
the  evidence  necessary  in  this  State  to  support  the  issue  produced  by 
the  pleadings,  and  the  form  and  consequences  of  the  judgment  incident 
to  the  action  from  which  it  has  resulted. 


SECTION   I. 

OF   THE   ACTION   OF  AS 

1. 

2. 
3. 
4. 
5. 
6. 

Consideration. 

Subject  matter  of  action. 

Evidence. 

Declaration. 

Pleas. 

Verdict  and  judgment. 

1.  Qonsideration. 
Assumpsit,  which,  although  an  action  upon  a  contract,  is  still,  for 
some  purposes,  technically  regarded  as  an  action  upon  the  case,'  lies 
for  the  recovery  of  damages  for  the  breach  of  a  parol  contract,  under 
which  denomination  the  law  comprehends  every  agreement,  not  of 
record,  or  by  specialty,  whether  it  be  verbal  or  written.^  The  con- 
sideration and  the  promise  are  the  essential  constituents  of  every  parol 
agreement.  The  consideration  must,  in  general,  be  something  pro- 
ceeding from  the  party,  to  whom,  or  for  whose  benefit,  the  promise  is 
made  ;  *"  but  it  is  not  necessary  that  it  should  be  a  benefit  to  the  party 
promising :  a  benefit  to  a  third  person,  or  any  loss  or  detriment  to  the 
party  to  whom  the  promise  is  made,  is  suflScient.^  An  undertaking 
on  one  part  is  frequently  the  consideration  for  the  undertaking  on  the 
other,  and  such  promises  are  a  valid  consideration ;'  but  then  the  pro- 
mises must  have  been  concurrent  and  simultaneous,  and  should  so  be 
laid  in  the  declaration  ;*  otherwise,  the  first  promise  would  be  without 
any  consideration,  and  the  subsequent  promise  of  the  other  party  would 
be  open  to  the  objection,  that  it  was  founded  upon  an  executed  conside- 
ration ;  for  it  is  a  general  rule  that,  to  constitute  a  valid  consideration, 
it  must  be  executory  ;  that  is,  it  must  not  have  been  performed  antece- 
dently to  the  making  of  the  promise  of  which  it  is  the  consideration, 
unless  it  were  done  upon  the  express  request  of  the  party  promis- 
ing ;^  although  in  certain  cases  the  law  will  imply  a  request,  from  the 

*  Vide  post,  §  6.  6  8  Johns.  304. 

=  3  Johna.  Cas.  60.  e  12  Johns.  397;  Whitall  v.  Morse,  5 

'  5  Cranch  150.  S.  &  R.  358. 

M    Saund.   211,  a.  6.;   Hamaker  v.        '  Dyer,  272,  6.^?.  31 ;  3  Lev.  366  ;  1  T. 

Eberley,  2  Binn.  509.  R.  20 ;  Stoever  v.  Stoever,  9  S.  &  R.  454. 
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beneficial  nature  of  the  consideration,  and  the  circumstances  of  the 
transaction  ;'  and  thus  give  effect  to  the  promise.''  This  rule  has  also 
received  a  further  explanation  that,  though  the  service  has  been  ren- 
dered prior  to  the  promise,  yet,  if  the  party  be  under  either  a  legal  or 
moral  obligation  to  pay,  the  promise  will  bind  him.' 

Thus,  an  action  may  be  maintained  on  a  promise  to  subscribe  a  cer- 
tain amount  towards  the  building  of  a  church,  where  the  congregation 
have  within  a  reasonable  time  erected  a  church  in  substantial  conformity 
with  the  understanding  and  intention  of  the  promissor.^ 

Services  rendered  by  a  child  not  residing  in  his  father's  family,  to  his 
parent,  if  not  rendered  on  the  basis  of  that  relationship,  but  on  that  of 
master'  and  servant,  furnish  a  sufiBcient  ground  of  action.' 

But  where  a  father,  after  his  son  had  been  in  his  employ  for  many 
years,  declared  to  witnesses  that  he  intended  to  pay  his  son  for  work, 
it  is  not  evidence  of  the  existence  of  a  contract  for  wages  between  the 
parties ;  and  it  is  error  to  permit  the  jury  to  infer  a  contract  from  such 
declarations.^ 

But  unless  there  has  been  an  express  agreement  to  pay,  a  son,  by 
working  for  his  father  after  he  has  come  of  age,  does  not  acquire  any 
right  of  action,' 

But  compensation  will  be  allowed  to  an  accountant  for  the  board  of 
his  testator,  where  the  relationship  between  them  was  not  such  as  to 
raise  a  presumption  that  it  was  furnished  gratuitously,  and  there  was 
no  evidence  that  it  was  supplied  in  expectation  of  a  legacy,  although 
no  proof  was  made  of  an  express  agreement  by  the  testator  to  pay  for 
boarding  and  attendance.* 

The  promise  of  the  defendant  need  not  be  made  immediately  to  the 
plaintiff  himself;  for,  if  made  to  one  person  for  the  benefit  of  another, 
the  latter  may,  notwithstanding,  maintain  the  action.'  Wherever  the 
consideration  moves  from  a  party,  though  the  promise  be  made  to  a 
third  person,  he  from  whom  the  consideration  moves,  may  be  plaintifi"; 
and  the  promise  must  be  laid  as  having  been  made  to  the  plaintiff,  under 
which  the  promise  made  to  the  third  person  may  be  given  in  evidence.'" 
The  consideration  is  either  expressed  by  the  party,  or  implied,  from  the 
beneficial  nature  of  the  consideration  to  the  defendant,  or  some  obliga- 
tion imposed  upon  him  by  the  law  ; "  but  from  a  mere  moral  obligation, 
no  promise  can  be  implied,  although  it  is  sufficient  to  support  an  express 
assumption.'^  Thus,  the  debt  of  a  bankrupt  is  due  in  conscience,  not- 
withstanding his  discharge.    He  may,  therefore,  revive  the  old  debt  by 

'  Stoeyer  v.  Stoever,  9  S.  &  K.  454-5  ;  534 ;  Amey's  Appeal,  13  Wright  126  ; 

1  Saund.  264,  n.  1.  Gordner's  Adm.  v.  Heffley,  Ibid.  163  ; 

*  Reeside's  Ex.  v.  Reeside,  13  Wright  Butler  v.  Slam,  14  Wright  456 ;    Sals- 
322.  bury  v.  Philadelphia,  8  Wright  303. 

'  Greeves  v.  McAllister,  2  Binn.  591,        '  Hertzhog  v.  Hertzhog,  5  Casey  465. 
C.  P.  1809.     See  further,  as  to  the  suffi-         '  Zerbe  v.  Miller,  4  Harris  488.' 
cieney  of  a  conaideratiou  to  support  aa        "  Wall's  Appeal,  2  Wright  464* 
assumprit,  Wh.  Dig.  tit.  "  Assumpsit."  »  2  Lev.  210 ;  Cowp.  437  ;  1  B.  &  P. 

*  Ryerss  v.  The  Trustees  of  the  Pres-  101,  n.  b. ;  Wh.  Dig.  "  Assumpsit." 
byterian  Congregation  of  Blossburg,  9         '"  Neel  v.  Lewistown  Bank,  1  Jones  17. 
Casey  114.  "  Cone  v.  Donaldson,  11  Wright  363  ;, 

*  Steel  V.  Steel,  2  Jones  64 ;  Smith  ».  Campbell's  Adm.  v.  Boggs,  12  Wright 
Milligan,  7  Wright  107  ;  Lynn  v.  Lynn,  524. 

5  Casey  369  ;  Duffey  v.  Duffey,  8  Wright        '^  7  Johns.  88  ;  13  Id.  380 ;  2  Caines'a 
399 ;  Leidig  ».  Coover's  Ex.,  11  Wright    Rep.  152. 
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a  new  promise,  and  the  old  debt  will  be  a  sufficient  consideration.' 
The  question  whether  an  insolvent  discharged  under  the  laws  of  this 
State,  who  subsequently  promises  to  pay  a  debt  due  before  his  dis- 
charge, can  be  held  to  bail  upon  such  promisCj'together  with  that  as  to 
the  effect  of  a  discharge  obtained  in  another  State,  upon  an  arrest  in 
this,  has  fully  been  considered  in  our  first  volume,  to  which,  therefore, 
we  will  merely  refer.^ 

It  is  not  necessary  that  the  original  obligation  should  be  of  a  nature 
which  might  at  one  time  have  been  enforced  at  law ;  but  a  mere  moral 
obligation,  and  which  of  itself  could  have  no  legal  efficacy,  is,  notwith- 
standing, a  sufficient  foundation  for  an  express  promise.'  So,  although 
no  action  will  lie  for  the  repetition  of  money  unjustly  recovered  under 
a  judgment,  yet  where  money  has  been  paid,  and  a  receipt  taken,  and 
afterwards  the  party  to  whom  it  was  paid  brings  an  action  for  the  same 
money,  and  recovers,  through  the  omission  of  the  defendant  to  produce 
the  receipt  in  his  defence,  a  subsequent  promise  by  the  plaintiff  in  that 
action,  that,  if  the  defendant  had  the  receipt,  he  would  refund  the  money, 
is  a  valid  promise,  of  which  the  moral  obligation  to  repay  the  money  is 
the  consideration.* 

Where  two  considerations  are  laid,  one  frivolous  and  the  other  good, 
the  former  will  be  disregarded  ;  therefore,  a  declaration  alleging  a  pro- 
mise after  a  discharge  in  bankruptcy,  in  consideration  of  the  plaintiff's 
forbearance,  at  the  request  of  the  defendant,  to  issue  a  ea.  sa.  on  a 
judgment  obtained  before,  and  also  in  consideration  of  the  former 
indebtedness,  was  held  sufficient  on  demurrer .° 

As  far  as  regards  the  form  of  the  action,  it  is  immaterial  whether  the 
promise  were  express  or  implied,  as  it  is  always  laid  in  the  declaration 
to  have  been  expressly  made  ;  and  in  either  case  a  consideration  must 
be  averred  and  proved,  except  in  the  instance  of  bills  of  exchange,  pro- 
missory notes,  and  foreign  judgments,  yiVich  primd  facie  import  a  con- 
sideration.* The  action,  in  form,  is  either  special,  that  is,  where  the 
agreement  between  the  parties  is  required  to  be  particularly  set  forth  in 
the  declaration ;  or  general,  where  it  is  stated  with  less  particularity 
and  precision. 

2.  Subject-matter  of  action. 

Assumpsit  is  brought  in  its  special  form  in  a  number  of  instances,  and 
necessarily  varies  according  to  the  nature  and  provisions  of  the  contract. 
Of  these,  the  most  usual  are  actions  on  bills  of  exchange  and  promissory 
notes;'  on  policies  of  insurance  not  under  seal;  for  the  recovery  of 
premiums  of  insurance  ;*  on  promises  in  consideration  of  forbear- 
ance ; '  on  the  exchange  of  goods ;  on  guarantees ; ""  on  promises  to 

'7  Johns.   37;   14  Ibid.   178;  Cowp.  I  3,  Purd.  Dig.  110,   Pamph.  L.  539; 

548,  549  ;  3  B.  &.  P.  249,  n.  a.  Act  of  13th  May  1850,  J  1,  Purd.  Dig. 

^  See  vol.  i.  296-299.  110,  Pamph.  L.  476.     [This  section  sup- 

'  5  Taunt.  36  ;  3  Bao.  Abr.  612  ;  Cowp.  plies  and  repeals  the  first  section  of  the 

548  ;  Clark  et  al.  v.  Herring,  5  Binn.  33.  Act  of  30th  March  1821  ;  see  6  Cranoh 

*  14  Johns.  468.  22]  ;   4  Yeates  19  ;   1  Bay  468  ;  2  Pet. 

5  Reeside  v.  Hadden,  2  Jones  243.  180.1     Act  of  May  21st  1857,  §§   1,  2, 

«  See  Duncan  v.  Findlay,  6  S.  &  R.  Purd.  Dig.  Ill,  Pamph.  L.  629. 
235.  8  See  Smith  v.  Odlin,  4  Yeates  468. 

'  In  proceedings  on  bills  and  notes,         '  See  Binns  v.  Hudson,  5  Binn.  506. 
the  following  Acts  of  Assembly  should  be        "  See  3  Bickham  v.  Irwin,  3  Yeates 

kept  in  mind:  Act  of  Uth  April  1848,  66;  Ilassinger  v.  Solms,  5  S.  &  R.  4. 
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taai  ry  ;  for  not  accepting  goods  sold,'  or  delivering  goods  purchased  ;^ 
on  warranties  ih  the  sale  of  chattels;^  against  carriers  and  other 
bailees,  for  the  loss  of,  or  injuries  to  the  property  bailed  ;  for  the  non- 
performance of  parol  agreements  to  convey  real  estate  ;"*  by  landlord 
against  tenant  for  the  breach  of  the  implied  contract  to  use  the  land  in 
a  husbandman-like  manner;^  against  an  attorney,  surgeon,  or  other 
person  exercising  a  profession,  on  his  implied  promise  to  perform  the 
trust  with  good  faith  and  diligence  ;  on  a  foreign  judgment,  or  the 
decree  of  a  foreign  Court  of  Chancery,  directing  the  payment  of  a 
specified  sum  of  money  ;°  and  on  all  written  contracts  not  under  seal. 
Assumpsit  for  work  and  labor  lies  to  recover  the  fees  of  a  justice  of  the 
peace.'  In  special  asswnpsit,  the  contract  must  be  proved  expressly 
as  laid.' 

The  general  or  common  forms  of  assumpsit  are,  1.  The  general  in- 
debitatus assumpsit,  which  lies  on  a  promise  express  or  implied  to  pay 
a  precedent  debt;'  for  money  paid  to  the  use  of,'"  or  lent  to  the 
defendant ;  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff  ;'^^  for  services,  work,  and  labor  ;'^  the  sale  or  hire  of 
goods  ;  to  recover  the  consideration-money  for  the  purchase  or  assign- 
ment of  real  estate  ;  '^  and  for  the  use  and  occupation  of  land  and 
houses.^*  Indebitatus  assumpsit,  as  well  as  debt,  will  lie  for  goods  and 
chattels ;  but  the  promise  to  pay  the  chattels  as  well  as  the  considera- 
tion, must  be  proved.^''  If  a  contract  is  broken,  an  action  for  money 
had  and  received  will  not  lie  for  money  paid  under  it.  An  action  for 
the  breach  of  contract  is  the  proper  remedy.  But  if  the  contract  has 
been  rescinded  and  put  an  end  to,  the  consideration  for  the  payment  of 
money  failing,  the  former  species  of  action  is  proper. ^^  2.  The  quan^ 
turn  meruit  or  valebant,  on  a  promise  (generally  implied)  to  pay  the 
plaintiff  for  his  work  and  labor,  as  much  as  he  deserved  to  have,  or  for 
goods  sold,  as  much  as  they  were  reasonably  worth.  Thus,  when  a 
person  hired  at  an  agreed  price  for  a  certain  time,  continues  in  the 
same  employment  after  the  expiration  of  the  time  without  any  new 
agreement,  the  presumption  is,  that  the  parties  understand  that  the 
original  rate  of  compensation  is  to  be  continued  ;  the  law  implies  this, 
and  there  can  be  no  recovery  upon  a  quantum  meruit}''  And  where  a 
stage  company  agreed  to  pay  to  a  turnpike  company  a  gross  sum  as 
tolls  for  a  year,  and  after  the  expiration  of  the  year  continued  to  use 
the  road  in  the  same  way  as  before :  Held,  that  there  was  suificient 
evidence  of  an  implied  continuation  of  the  agreement  which  would  be 
as  binding  as  an  express  renewal."  3.  The  insimul  computassent,  on  a 
promise,  either  express  or  implied,  to  pay  the  sum  due  on  an  account, 
actually  stated  between  the  parties. 

1  See  Girard  v.  Taggart,  5  S.  &  R.  19.        "  See  1  &  2  Whart.  Dig.  "  Assump- 

^  See  3  Price  68.  sit ;"  Baker  v.  Howell,  6  S.  &  R.  476. 
'  See  Whart.  Dig.  "Vendor,"  B.  c.  "  Vide  Ibid.  C. 

'  See  Whart.  Dig.  "  Vendor,"  A.  f.  "  14  Johns.  210 ;  see  1  &  2  Whart. 

'1  Chit.  Plead.  *93.  Dig.   "Vendor;"  Kauffelt  v.   Bower,   7 

'  Evans  v.  Tatem,  9  S.  &  R.  252  ;  3  S.  &  R.  64 ;  Semple  v.  Burd,  Ibid.  286. 

Caines'  Rep.  22.  "  See  Whart.  Dig.  "  Assumpsit." 

'  Harris  v.  Christian,  10  Barr  233.  "  6  Barn.  &  Cress.  385.  ■ 

*  Anderson  v.   Hayes,  2  Yeates   95 ;         "1  Carring.  &  Payne  18. 

Irwin  f.  Shultz,  10  Wright  74.  "  Ranck  v.  Albright,  12  Casey  367. 

'  Snyder  v.  Castor,  4  Yeates  353.  ''  Good  Intent  Company  v.  Hartzell,  10 

'»  Hassinger  v.  Solms,  5  S.  &  R.  8.  Harris  277. 
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In  Pennsylvania,  owing  to  the  want  of  a  Court  of  Chancery,  as  has 
already  been  fully  considered,  the  action  of  assumpsit  for  money  had 
and  received,  has  been  made  a  vehicle  of  equitable  jurisdiction,  which 
the  following  observations  of  the  late  Mr.  Justice  Duncan  will  suffi- 
ciently explain :  "  Though  there  may  be  some  positions  in  Moses  v. 
Macferlan,'  advanced  by  Lord  Mansfield,  which  his  successors  have 
cancelled  from  it,  his  leading  doctrine  of  the  nature  of  this  action 
never  has  been  questioned.  The  great  objection  to  some  of  his  posi- 
tions is,  that  they  have  been  laid  down  too  large,  when  he  says,  that  a 
court  of  common  law  may  sustain  this  actioUj  wherever  one  man  has 
money  which  another  ought  to  have,  or  wherever  one  man  has  an  equi- 
table right  to  the  money,  he  also  has  a  legal  action.  Since  courts  of 
common  law  cannot  administer  equity  in  the  same  way  Courts  of  Equity 
can,  we  have  adopted  the  most  liberal  principles  in  this  action,  and, 
because  we  have  no  Court  of  Chancery,  sustained  the  action  where  one 
man  unjustly  holds  the  money  of  another.  In  every  case,  the  tort  may 
be  waived.  Where  the  party  has  received  your  money,  trespass  or 
trover  may  be  converted  into  this  action.  Where  the  defendant  has 
turned  another's  article  into  money,  or  there  is  reasonable  evidence 
that  he  has,  as  in  the  case  of  the  masquerade-ticket,  the  tort  may  be 
waived.  But  where  you  do  this,  you  ratify  the  conversion  ;  you  adopt 
his  act,  and  can  recover  nothing  more  than  he  has  received.  In  Eng- 
land, not  even  interest ;  but  here,  the  money  received,  with  interest, 
may  be  recovered.  A  man  may  disaffirm  the  act  ab  initio,  by  reason 
of  the  fraud,  and  bring  his  special  action,  and  recover  his  actual 
damages,  or  affirm  it,  and  demand  the  money ;  he  may  make  his 
election."^ 

It  has  been  said,  with  much  truth,  that  in  most  personal  actions,  the 
declarations  declare  nothing,  as  in  actions  of  general  indebitatus  as- 
sumpsit, and  particularly  that  for  money  had  and  received  to  the  plain- 
tiflf's  use.^  When,  therefore,  in  this  action,  the  declaration  is  framed 
so  as  not  to  disclose  the  real  cause  of  suit,  the  defendant  may  demand 
of  the  plaintiff  to  specify  the  nature  of  the  evidence  he  means  to  offer  ; 
and  until  this  is  done,  the  court  will  not  suffer  the  former  to  bring  on 
the  cause.* 

If  a  person  with  a  full  knowledge  of  facts,  says  Judge  King,  with 
his  usual  clearness,  pays  over  to  another,  claiming  it  as  a  right,  money 
which  he  was  not  compellable  by  law  to  pay,  he  cannot,  on  discovering 
his  error,  recover  it  back,  there  being  nothing  against  conscience  in 
the  other  party  retaining  it.  The  cases  to  this  effect  are-  where  the 
party  seeking  to  recover  back  the  money,  either  by  way  of  direct 
action  or  set-off,  had  actually  paid  the  disputed  sum  over  to  his  oppo- 
nent under  a  claim  of  right.*  But  it  has  never  been  held  that  a  party 
can  recover  from  another,  money  erroneously  admitted  to  be  due  to  the 
plaintiff;  or  that,  in  an  action  brought  on  such  admission,  it  is  incom- 
petent for  the  defendant  to  show  that  his  admission  of  liability  to  the 

1  2  Burr.  1005.  '  Kelly  v.  Foster,  2  Binn.  7  ;  Flemino- 

'Leejj.  Gibbons,  14  S.&R.  111.    See,  u.  Alter,  7  S.  &  R.  296.     See  an<e,  Vol.  1° 

also.   Commonwealth   v.   Alexander,   14  107. 

Ibid.  257.     And  see,  also,  more  fully,        *  Ludlam's  Estate,  1  Pars.  123,  King, 

A'ol.  1.  103.  P.  J. ;  Edgar  v.   Shields,  1   Grant  351 ; 

»  Dupon.  on  Jurisd.  116.  Hospital  v.  Phila.  Co.,  12  Harris  1:29. 
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plaintiff  was  founded  on  a  mere  mistake  as  to  the  legal  claim  of  tlie 
latter  to  the  sum  demanded.^  Money  paid,  &c.,  lies  against  a  vendor, 
to  recover  back  taxes  compulsorily  paid  by  a  vendee,  which  taxes  had 
been  assessed  against  a  tenant  of  the  vendor  prior  to  the  sale,  there 
being  no  provision  in  the  lease  making  the  tenant  responsible  for 
the  same.^  In  a  case  in  the  District  Court  of  Philadelphia,  it 
appeared  that  a  sheriff  had  collected  certain  money  in  an  execution, 
which  he  paid  over  to  the  attorney  of  the  plaintiif  therein.  The 
attorney  left  the  State,  and  the  plaintiff  applied  again  to  the  sheriff  for 
the  money.  The  sheriff,  in  the  mean  time,  had  lost  his  receipt,  and, 
rather  than  be  ruled  to  pay  the  money  into  court,  he  paid  it  over  again. 
After  his  death,  the  first  receipt  was  found  among  his  papers.  It  was 
held,  that  this  was  not  a  voluntary  payment,  and  that  his  administrator 
could  recover  the  money  back.^  An  insolvent  trustee,  who,  as  a 
releasing  creditor,  under  a  voluntary  assignment  made  by  his  insolvent, 
has  received  dividends  bond  fide,  and  conscientiously,  is  not  compella- 
ble to  refund  such  dividends  to  his  eestuis  que  trust,  the  general 
creditors,  upon  its  tifterwards  being  held  that  the  voluntary  assign- 
ment was  void.*  Where  a  party  is  fraudulently  induced  to  enter  into 
a  contract  which  is  void  by  law,  though  he  cannot  enforce  the  contract, 
he  may  recover  back  in  money  had  and  received,  any  money  he  may 
have  been  induced  to  pay  as  consideration.'  In  order  to  maintain 
assumpsit  for  money  had  and  received,  the  promise  must  be  ,to  the 
plaintiff,  or  to  some  one  for  him,  or  the  money  must  be  received  to  his 
use.*  A  superintendent  of  the  public  works,  who  had  made  an  over- 
payment by  mistake  to  a  contractor,  was  held  entitled  to  recover  back 
the  money  overpaid,  it  not  appearing  that  he  had  received  a  credit  for 
the  amount  in  the  settlement  of  his  accounts  with  the  commonwealth.' 
Money  had  and  received,  lies  to  recover  back  the  proceeds  of  goods 
applied  in  payment  of  a  debt,  under  the  mistaken  belief  that  they  were 
assigned  to  secure  that  debt.'  On  a  contract  of  exchange  of  goods 
between  plaintiff  and  defendant,  money  had  and  received  does  not  lie 
by  the  plaintiff  against  the  defendant,  to  recover  back  the  value  paid 
him  for  the  defendant's  goods,  on  the  ground  the  contract  was  void.' 
Where  the  goods  of  one  person  have  been  tortiously  taken  away  by 
another,  for  the  purpose  of  selling  them,  and  there  is  no  evidence  to 
show  that  they  were  not  sold,  the  owner  may  waive  the  tort,  and 
recover  their  value  in  assumpsit,  under  the  count  for  money  had  and 
received." 

A  plaintiff  may  also  waive  his  action  of  tort  for  deceit,  and  sue  in 
assumpsit  for  the  money  which  he  paid  on  the  cofttract,  or  which  the 
defendant  has  received  under  it ;  but  where  part  of  the  consideration 
was  land  and  claims  against  other  persons,  a  recovery  for  them  cannot 
be  had  under  a  count  for  money  had  and  received,  unless  so  far  as  the 
defendant  may  have  converted  them  into  money :  if  more  than  mere 
rescission  is  sought,  the  plaintiff  must  sue  for  damages  for  the  deceit.'' 

'  Ludlam's  Estate,  1  Par.  123.     King,  ^  Finney  v.  Finney,  4  Ibid.  383. 

P.  J.  '  Johnson  v.  Rutherford,  10  Barr  455. 

2  Caldwell  ».  Moore,  1  Jones  58.  *  Thomas  v.  Brady,  10  Barr  164. 

'  Bradford  v.  White,  p.  C.  C.  P.  7        »  Beals  v.  See,  Ibid.  56. 

Leg.  Int.  15.  '"  McCuUough  v.  McCullough,  2  Ilar- 

*  During's  Appeal,  1  Harris  224.  ris  295. 

*  Vantine  v.  Wood,  Ibid.  270.  "  Pearsoll  v.  Chapin,  8  Wright  9.  "  In 
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And  one  in  whose  hands  money  is  placed  by  a  debtor  for  the  pay- 
ment of  a  debt,  is  liable  in  an  action  for  money  had  and  received,  at 
the  suit  of  the  creditor  to  whom  the  payment  was  to  have  been  made.* 
And,  where  a  co-trespasser  is  not  joined  as  a  defendant,' he  is  a  compe- 
tent witness  for  the  plaintiff  to  establish  the  trespass  in  an  action  for 
money  had  and  received,  in  which  the  tort  is  waived.^ 

Where  the  endorsee  of  a  note,  after  discharging  the  maker,  upon 
the  receipt  of  certain  securities  from  him,  transferred  the  note  for  a 
bond  fide  consideration  to  a  stranger,  who  sued  the  endorser  and  reco- 
vered the  amount  of  the  note :  It  was  held  that  assumpsit  lay  by 
the  endorser  against  the  endorsee,  to  recover  the  amount  so  paid  by 
the  former.' 

But  a  party  who  seeks  to  recover  back  the  consideration  paid  for  a 
forged  instrument,  must,  before  suit,  offer  to  return  the  note  to  the 
defendant,  unless  he  waive  the  right.* 

If  a  party  have  a  security  of  a  higher  nature  than  a  promise,  he 
must  found  his  action  thereon ;  and  assumpsit  cannot  in  general  be 
supported  where  there  has  been  an  express  contract  under  seal,'  or  of 
record,  but  he  must  proceed  in  debt  or  covenant,  when  it  is  under  seal, 
or  in  debt  or  scire  facias  if  it  be  of  record,  even  though  the  debtor, 
after  such  contract  was  made,  expressly  promised  to  perform  it.'  But 
assumpsit  will  lie  on  a  promise  to  pay  the  balance  of  money  due  on  a 
covenant  ;^  or  if  a  new  consideration,  as  forbearance,  have  intervened, 
and  the  defendant  promise  to  pay  the  debt,  assumpsit  will  lie  :  *  and 
where  a  contract  under  seal  has  been  put  an  end  to  without  the  default 
of  the  plaintiff,  he  may  recover  back  money  paid  in  pursuance  of  it, 
in  an  action  of  assumpsit  for  money  had  and  received.'  So,  also,  on 
a  mortgage  of  land  with  authority  to  the  mortgagee  to  sell  after  a  cer- 
tain time,  and  to  pay  the  surplus,  if  any,  after  satisfying  the  debt,  to 
the  mortgagor,  if  there  be  no  covenant  or  agreement  under  seal  to  pay, 
indebitatus  assumpsit  lies  for  money  had  and  received,  for  a  surplus 
arising  from  the  sale.'"  Where  a  valid  security  of  a  higher  nature,  as 
a  bond  or  judgment,  is  accepted  in  satisfaction  of  a  simple  contract 
debt,  the  latter  is  merged  in  or  extinguished  by  the  former,  and  it  can 

an  action  of  ejectment,  replevin,  trover,  law.      There    is    hardly    a    discordant 

assumpsit,  or  other  form,  for  the  pur-  thought  in  the  reports  that  these  are 

pose  of  recovering  back  anything,  as  on  the  essential  elements  of  a  rescission, 

the   rescission  of  a  contract,  the  very  and  of  the  action  founded  upon  it  in 

first  thing  to  be  done,  after  showing  that  cases  of  fraud."     Per  Lowrie,  J.,  p.  82. 

the  plaintiff  parted  with  the  thing  in  ^  Stoudt  v.  Hine,  9  Wright  30. 

pursuance  of  the  contract  alleged,  is  to  ^  Dundas  v.  Muhlenberg's  Executors, 

show  that  the   plaintiff  has  rescinded  11  Casey  351. 

the  contract  by  doing  or  offering  to  do  '  Wharton  ».  Williamson,  IHarris  273. 

all  that  was  necessary  and  reasonably  *  lloth  v.  Crissy,  6  Casey  145. 

possible  to  restore  the  parties  to  the  con-  '  1  Cranch  332  ;  January  v.  Goodman, 

dition  in  which  they  were  before  the  1  Dallas  208,  C.  P. ;  Gilson  v.  Stewart, 

contract,  and  then  to  show  that  he  had  7  Watts  103. 

good  ground  to  rescind  it.     This  is  the  «  1  Chit.  Plead.  94 ;   1  M.  &  S.  574, 

order  demanded  by  the  very  nature  of  575. 

the  action.    lie  is  not  suing  for  a  rescis-  '  2  T.  R.  479  ;  12  Johns.  227,  402,  n.  a. 

sion,  or  to  obtain  one,  but  for  the  results  '  1  Chit.  Plead.  95  ;   1  Cranch  532. 

or  consequences  of  a  rescission,  on  the  '  2  Caines's  Rep.  47 ;  3  Johns.  509 ; 

ground  that  he  has   already  exercised  D'Utricht  v.  Melchor,  1  Dallas  428. 

his  right  to  rescind  given  him  by  the  "  Stoever  v.  Stoever,  9  S.  &  R.  434. 


SUBJECT  MATTER  OF  ACTION.  11 

never  be  made  the  foundation  of  an  action;'  but  where  the  higher 
security  is  collateral  merely  to  the  original  debt,  and  not  intended  as 
a  satisfaction  or  discharge  of  it,  the  plaintiff  may  maintain  an  action 
of  assumpsit,^  even  though  he  has  obtained  judgment  upon  the  colla- 
teral security.* 

Where  a  party  has  fully  discharged  the  stipulations  of  a  written  con- 
tract for  services  to  be  rendered,  he  may  recover  in  indebitatus  assump- 
sit, using  the  written  agreement  as  evidence ;  *  but  where  his  perform- 
ance is  incomplete,  he  is  driven  to  his  action  on  the  contract  itself  with 
averments  excusing  performance. ° 

Where,  however,  the  action  is  on  a  promissory  note  given  on  such  a 
contract,  it  not  being  necessary  to  show  consideration  in  the  first 
instance,  proof  of  an  imperfect  performance  on  the  plaintiff's  part  must 
come  from  the  defendant,  and  will  afford  only  a  partial  defence,  except 
where  the  failure  of  consideration  is  total.' 

A  sealed  agreement,  altered  by  a  subsequent  parol  agreement,  will 
not  sustain  an  action  of  covenant,  but  the  two  together  become  a  parol 
agreement  on  which  the  action  should  be  assumpsit,  the  specialty  being 
admissible  as  inducement  to  show  what  parts  of  the  original  contract 
were  incorporated  into  the  new  one.'  But  while  a  contract  under  seal 
exists  for  a  particular  purpose,  unless  expressly  abandoned,  the  rights 
of  the  parties  are  fixed  by  it,  and  the  remedy  is  by  an  action  of  cove- 
nant upon  the  contract,  not  in  assumpsit? 

As  it  was  formerly  supposed  that  a  corporation,  unless  authorized  by 
statute,  could  only  contract  by  deed  under  its  corporate  seal,  it  has 
been  held  that  assumpsit  would  not  lie  against  a  corporation  ; '  but  this 
notion,  however  the  law  may  be  in  England,  is,  in  this  country,  now  ' 
completely  exploded,  and  a  corporation  is  liable,  in  this  form  of  action, 
on  a  promise,  whether  express  or  implied." 

It  has  been  decided  wherever  a  person  or  corporation,  bound  to 
repair  a  public  highway,  refuses  to  do  so,  when  necessary,  on  notice 
from  the  proper  public  officers,  they  may  make  the  necessary  repairs, 
and  recover  the  expense  thereof  in  an  action  of  assumpsit}^ 

It  was  determined,  in  the  year  1798,  by  the  Supreme  Court  of  this 
State,  that  where  a  devisee  receives  money  belonging  to  a  legatee, 
assumpsit  will  lie,  but  that  it  would  not  lie  for  a  pecuniary  legacy 
against  an  executor ;"  but  it  has  been  since  settled  by  the  same  court 
that  assumpsit  will  lie  for  an  ascertained  pecuniary  legacy,  and  that 

'  See  7  Cranoh  303  ;   1  S.  &  R.  294.  Grana  v.  N.  L.  Railroad,  5  Casey  82. 

2  Charles  v.  Scott,  1  S.  &  R.  294.  «  Eckel  v.  Murphey,  3  Harris  488 ;  see 

'  14  Johns.   404.     If  the   agreement  Toulke  v.  Harding,  1  Ibid.  242. 

were  only  a  collateral  security,  no  action  '  Vioary  v.  Moore,  2  Watts  456  ;  Irwin 

for  the  recovery  of  the  debt  could  be  v.  Shultz,  10  Wright  76. 

supported   on   it,    and    consequently   it  '  Shaeffer  v.   Geisenberg,   11  Wright 

would   be  no  bar  to  an  action  on  the  500. 

original   assumption.       Per  TILGHMA^f,  *  Breckbill  v.  Turnpike  Co.,  3  Dallas 

C.  J.,  1  S.  &  R.  296.     See  further  on  496. 

this  subject,  Whart.  Dig.  "  Debtor  and  '"  Overseers   of  Poor  v.  Overseers  of 

Creditor;"   9  Wheat.  556;  Ibid.  651.  Poor,  3  S.  &  R.  117;   Turnpike  Co.  v. 

*  O'Reilly  v.  Kerns,  2  P.  F.  Smith  218.  Rutter,  4  Ibid.  16  ;   7  Cranch  299. 

5  Algeo  V.   Algeo,    10   S.   &   R.   235 ;  "  Penna.  R.  R.  Co.  v.  Duquesne  Bor- 

Harris  v.  Ligget,  1  W.  &  S.  301  ;  Eckel  ough,  10  Wright  224. 

V.  Murphey,  3  Harris  488,  Bell,  J.  ;  Ed-  "  Duj-don  v.  Gaskill,  2  Yeates  268. 
wards  v.  Goldsmith,  4  Harris  43  ;  Mc- 
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in  the  same  court  the  plaintiff  may  join  a  demand  for  an  unascertained 
residuary  legacy.'  Indebitatus  assumpsit  will  also  lie  against  an 
administrator  to  recover  a  distributive  share  in  the  residuum  of  the 
intestate's  estate,  without  proof  of  an  express  assumpsit.^  So,  like- 
wise, it  will  lie  against  an  exeontor  personally  to  recover  a  distributive 
share  of  the  personal  estate  of  the  testator,  undisposed  of  by  the  will.' 

Assurances  of  assistance  accompanying  kind  advice  are  never 
intended,  or  to  be  interpreteid,  as  contracts.  And  conformance  to 
advice  is  not  intended  to  stand  as  a  legal  consideration  for  the  kind 
assurances  that  accompany  the  advice,  though  it  is  a  motive  to  their 
fulfilment.* 

So  where  the  plaintiff  in  an  action  of  assumpsit  seeks  to  support  his 
claim  against  the  estate  of  a  decedent,  by  the  will  of  the  deceased,  he 
must  show  that  it  is  made  by  the  terms  of  the  will,  or  he  cannot  recover 
it  as  a  debt.  Proof  of  assurances  of  pecuniary  assistance,  and  accom- 
panying advice,  is  not  evidence  of  a  contract ;  nor  is  compliance  with 
such  advice  regarded  in  law  as  a  legal  consideration  sufficient  to  sup- 
port an  action  of  assumpsit.^ 

So  a  will  directing  payment  of  a  debt  alleged  to  be  due  to  testator 
by  his  sons,  within  a  certain  time,  is  not,  in  itself,  such  evidence  of 
indebtedness  as  will  support  an  action  of  assumpsit  against  them  by 
the  executors.' 
3.  Evidence. 

Where  a  general  assignee  for  creditors,  of  one  accepting  land  at  a 
valuation  in  the  Orphans'  Court,  on  conveying  the  land  charged  with 
the  widow's  share,  takes  an  agreement  from  the  vendee  to  pay  the 
amount  charged,  after  the  widow's  death,  to  the  heirs  ;  such  agreement 
is  for  a  good  consideration,  and  the  heirs,  after  the  widow's  death,  may 
maintain  assumpsit  on  it  in  their  own  names.^  Nor  is  the  assumpsit 
merged  by  the  assignee  taking  a  bond  of  indemnity  from  the  vendee, 
who  retained  enough  of  the  purchase-money  to  meet  the  charge.*  The 
better  opinion  is,  that  the  action  may  be  supported  by  the  heirs  directly 
against  the  vendee,  without  the  special  assumpsit.^ 

In  a  case  in  the  Supreme  Court,  it  appeared  that  L.,  the  second 
assignee  of  a  judgment  on  a  bond  accompanying  a  mortgage,  in  order 
to  secure  himself  against  any  set-off  on  the  part  of  the  mortgagor,  took 
a  confession  of  judgment  from  P.,  his  immediate  assignor.  A  sci.  fa. 
having  been  issued  by  L.  on  the  principal  judgment,  the  mortgagor  did 
in  fact  defend  on  the  ground  of  set-off  and  payment.  About  the  same 
time,  P.'s  land  was  sold  on  execution,  and  part  of  the  proceeds  paid  to 
L.  on  his  judgment  against  P.,  the  residue  being  retained  by  the  sheriff 
to  abide  the  result  of  the  sci.  fa.  An  agreement  was  afterwards  entered 
into  between  L.  and  the  attorney  for  P.,  that  the  balance  in  the  sheriff's 
hands  should  be  paid  to  L.  "  without  prejudice  to  the  rights  of  any 
person — the  same  to  be  returned  with  interest,  if  it  should  be  found  on 
the  termination"  of  the  suit  on  the  sci.  fa.,  that  the  money  had  been 

'  Clark  V.  Herring,  5  Blnn.  33.  ^  Ji,;^;  73 

"  4  Dallas  147.  «  Zimmerman's  Executors  v.  Zimmer- 

'  Wilson  V.  Wilson,  3  Binn.  557;   see  man,  11  Wright  378. 
Wliart.  Dig.  "Legacy."  '  Keim  v.  Taylor,  1  Jones  163. 

*  Kiohards's  Executors  v.  Richards,  10        "  Ibid. 
Wright  82.     Per  Lowrib,  C.  J.  » Ibid. 
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improperly  paid  to  L.  The  mortgagor,  on  the  trial  of  the  scifa.,  suc- 
ceeded in  obtaining  a  reduction  for  an  amount  a  little  greater  than  what 
had  been  paid  over  to  L.  Subsequently,  it  being  alleged  that  there 
■was  no  real  consideration  for  the  assignment  by  P.  to  L.,  and,  there- 
fore, none  for  the  judgment  confessed  by  him,  assumpsit  was  brought 
in  ^the  name  of  the  sheriff,  who  had  made  the  payments  (the  real 
plaintiffs  being,  it  appears,  the  creditors  of  P.),  to  recover  them  back. 
It  was  held  that  neither  the  creditors  nor  the  sheriff  could  thus  attack 
the  judgment  from  P.  to  L.,  and  that  they  could  not  recover  on  the 
money  counts.^ 

Having  briefly  considered  the  nature  of  the  action  of  assumpsit  in 
its  general  and  special  form,  we  will  close  this  section,  after  mention- 
ing some  decisions  which  will  indicate  to  the  plaintiff  when  this  action 
in  its  general  character  may  be  supported,  and  where  he  will  be 
required  to  declare  specially.  When  the  terms  of  an  agreement  have 
been  performed  by  the  plaintiff,  the  law  raises  a  duty  for  which  the 
general  indebitatus  assumpsit  will  lie.^  Therefore  evidence  of  an 
agreement  that  the  defendant  should  pay  the  plaintiff  a  certain  sum 
per  day,  for  work  performed,  is  sufiicient  to  support  this  action  for 
work,  labor,  and  services.^  So  where  the  execution  of  an  agreement 
has  been  prevented  by  the  act  of  the  defendant,  or  by  the  consent  of  both 
parties ;  or  if  it  have  been  fully  performed  in  respect  to  any  distinct 
subject  included  in  it,  the  plaintiff  may  recover  upon  a  general  indebi- 
tatus assumpsit.*  But  where  the  contract  is  to  be  performed  in  future, 
the  plaintiff  must  declare  on  the  special  agreement.^  In  assumpsit  for 
work,  labor,  and  services,  the  plaintiff  may  show  work  done  by  his  wife 
after  marriage,  as  well  as  by  himself,  though  there  be  no  count  there- 
upon in  the  narr.^  A  surety  for  another  in  a  bond,  who  gives  the  obli- 
gee a  new  bond  with  a  surety  and  a  warrant  of  attorney,  on  which 
judgment  is  entered  up,  but  no  money  is  paid,  cannot  recover  against 
the  principal  under  the  money  counts  in  an  action  of  assumpsit,  the 
rule  being  that  the  proof  must  accord  with  the  allegation,  and  security 
given  for  another  not  being  considered  as  money  paid  on  his  account,^ 
except  where  a  negotiable  note  or  bill  of  exchange  has  been  given  and 
received  in  satisfaction  of  the  debt  of  another.' 

In  a  case  in  the  Supreme  Court,  the  evidence  showed  that  A.,  being 
indebted  to  B.,  promised  C.  to  pay  a  debt  due  by  B.  to  C,  and  the 
latter  agreed  to  accept  him  in  lieu  of  B.  It  was  held  that  B.'s  debt 
was  extinguished,  and  0.  might  bring  an  action  against  A.  in  his  own 
name.  The  test  in  such  case  was  said  to  be  the  express  promise  by 
A.,  not  the  extinguishment  of  the  debt.' 

An  order  by  a  principal  on  his  factor,  to  pay  B.,  "  when  in  funds, 
from  the  sales  of  produce  in  your  hands,"  which  order  was  accepted 
by  the  factor,  coupled  with  evidence  from  which  a  promise  by  the 
factor  to  pay  the  payee  might  be  inferred,  entitles  the  payee,  in  his 
own  name,  to  sue  the  factor.'" 

'  Lewis  V.  Rogers,  4  Harris  18.  °  Haokman  v.  Flory,  4  Harris  196. 

"  Kelly  V.  Foster,  2  Binn.  4;  Sykes  v.        '  Morrison  v.  Berkey,  7  S.  &  R.  238. 
Summerel,  2  Browne  227.  *  Ibid.  246. 

'  Miles  V.  Moodie,  3  S.  &  R.  211.  "  Esling  v.  Zantzinger,  1  Harris  t>0 ; 

*  11  Wheat.  23Z.  see  Blymire  v.  Boistle,  6  Watts  182. 

s  Kelly  V.  Foster,  2  Binn.  4.  '"  Gillespie  v.  Mather,  10  Barr  28. 
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In  an  action  to  recover  the  value  of  a  partial  performance  of  work 
under  a  special  contract,  in  which  the  defendant  was  to  furnish  the 
material,  and  the  plaintiff  to  do  the  work  at  a  specified  price,  it  is  not 
necessary  for  the  plaintiff  to  show  that  the  defendant  had  notice  that 
the  materials  were  not  furnished.^ 

In  assumpsit  for  coal  sold  and  delivered,  evidence  is  admissible  of 
the  amount  of  coal  daily  used  by  defendant,  and  that  plaintiff  during 
that  time  supplied  him  with  a  large  quantity.^ 

In  an  action  for  the  price  of  goods  sold  to  order  or  by  sample,  or,  it 
seems,  on  an  express  warranty,  an  insufficiency  in  quality  may  be 
shown  as  a  defence  pro  tanto.^ 

In  an  action  of  assumpsit  against  partners,  a  sealed  instrument, 
signed  by  the  firm-name,  but,  in  fact,  only  executed  by  one  of  the 
firm,  may  be  good  evidence  of  a  promise,  if  made  upon  a  sufficient 
consideration.* 

So  in  assumpsit,  an  entry  in  defendant's  pass-book  may  be  evidence 
against  him,  although  an  entry  of  money  loaned ;  because  a  pass-book 
is  not,  like  shop-books,  limited  as  evidence  to  entries  of  goods  sold  and 
work  done.  It  is  the  book  of  the  buyer,  or  usually  debtor  party, 
in  which  he  allows  the  other  party  to  enter  their  mutual  transaction, 
and  thus  these  entries  become  in  a  great  degree  the  written  admissions 
of  both  parties.  Whatever  is  entered  there  by  one  party  is  entered 
with  the  other's  consent,  and,  therefore,  is  presumed  to  be  right,  what- 
ever may  be  the  subject-matter  of  the  entries — ^for  the  parties  make 
their  pass  books  evidence  of  every  sort  of  transaction.'' 

In  assumpsit,  where  the  defendant's  promise  rests  upon  parol  evi- 
dence, it  is  error,  even  if  the  consideration  be  adequate,  for  the  court 
to  take  from  the  jury  the  fact  of  the  assumption,  and  to  charge  that  if 
the  evidence  be  believed,  the  plaintiff  is  entitled  to  recover.^ 
4.  Declaration. 

The  delaration  in  this  action  must  invariably  disclose  the  considera- 
tion upon  which  the  contract  was  founded,  the  contract  itself,  whether 
express  or  implied ;  and  where  express,  strictly  according  to  its  intent 
and  substance,  and  the  breach  thereof;  and  damages  should  be  laid 
sufficient  to  cover  the  real  amount  claimed.^ 

The  non-joinder  of  a  co-promissor  in  assumpsit  is  not  cause  of 
demurrer,  though  the  narr.  states  that  defendants  contracted  jointly 
with  other  parties  not  sued.'  And,  where  a  declaration  in  assumpsit, 
founded  on  a  contract,  charges  two  persons  jointly,  there  can  be  no 
recovery,  unless  a  joint  liability  be  proved.' 

A  declaration  in  a  contract  for  the  sale  and  delivery  of  chattels  at  a 
particular  place,  alleging  a  delivery,  is  not  supported  by  proof  that  the 
plaintiff  took  the  chattels  to  the  appointed  place,  but  that  the  defendant 
refused  to  receive  them.'" 

So  a  count  in  assumpsit  cannot  be  joined  with  a  count  for  a  deceit ; 
and  when  added  after  an  award  of  arbitrators,  and  an  appeal  there- 

1  Hall  V.  Rupley,  10  Barr  231.  '  1  Chit.  Plead.  108. 

'  Hill  V.  Soott,  2  Jones  168.  *  Good  Intent  Company  v.  Hartzell,  10 

'  Dailey  v.  Green,  3  Harris  127.  Harris  285. 

*  Fagely  v.  Bellas,  5  Harris  67.  '  Rowan  v.  Rowan,  5  Casey  181. 

5  Ruch  V.  Morris,  4  Casey  245.  "  Stewart  v.  Kelly,  4  Harris  160. 

"  Tobin  V.  Gregg,  10  Casey  446.  " 
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from  by  the  defendant,  under  a  declaration  containing  a  count  for 
deceit  only,  it  was  properly  stricken  oif  by  the  court  on  the  trial.' 
And  where  the  plaintiff  does  not  allege  in  his  pleadings  a  special  parol 
contract  or  agreement,  he  cannot  recover  upon  it.^ 

5.  Pleas. 

The  most  general  plea  is  non  assumpsit,  that  the  defendant  did  not 
undertake  and  promise  as  alleged  by  the  plaintiff,  under  which  the 
defendant  may  give  in  evidence  most  matters  of  defence.'  In  this 
State,  payment  may  also  be  pleaded,  which,  with  notice  of  the  special 
matter,  will  entitle  the  defendant  to  make  an  equitable  defence,  the 
same  as  if  the  action  were  founded  on  a  specialty.* 

Under  the  plea  of  payment  in  assumpsit,  with  leave  to  introduce  an 
equitable  defence,  the  defendant  must  give  notice  of  particulars  of  a 
set-off  under  the  rule,  if  he  wishes  it  let  in.  This  notice  is  requisite 
where  anything  but  direct  payment  is  to  be  proved.  The  rule  is^  not 
complied  with  by  a  deposit  of  notice  in  the  prothonotary's  office,  nor 
by  a  reference  in  the  plea  of  payment  to  the  affidavit  of  defence 
exhibiting  the  matters  of  set-off,  which  the  plaintiff  may  in  the  mean 
while  have  overlooked  or.  forgotten.' 

Where  the  declaration  in  an  action  of  assumpsit  contains  a  special 
count  on  a  check  or  note,  with  the  common  counts,  and  the  pleas  are 
payment  with  leave  and  set-off,  the  plaintiff  can  recover  no  more  than 
the  amount  of  the  check  with  interest,  if  he  offer  no  evidence  under 
the  common  counts.^ 

In  an  action  of  assumpsit  to  recover  the  price  of  cattle  sold  to  defend- 
ant, it  was  held  that  the  plea  of  payment  admitted  the  contract  as 
alleged,  and  put  the  defence  on  matters  subsequent.' 

6.  Verdict  and  judgment. 

Although  in  an  action  ex  delicto,  the  plaintiff  is  entitled  to  a  verdict, 
if  wronged,  though  no  damage  be  proved  :  in  an  action  ex  contractu,  a 
title  to  some  amount  of  money  must  be  shown,  to  entitle  the  plaintiff  to 
a  verdict.^ 

In  an  action  on  a  promise  to  subscribe  for  stock  in  a  plank-road 
company,  the  measure  of  damages  was- held  to  be  the  difference  between 
the  value  of  the  stock  at  the  time  of  trial,  and  the  amount  agreed  to 
be  paid  for  it.^ 

So  in  an  action  by  the  vendee  to  recover  damages  for  the  non- 
performance of  a  contract,  for  the  sale  and  delivery  of  goods  at  the 
market  price  at  the  time  of  delivery,  upon  which  he  had  made  pay- 
ments in  advance,  he  cannot  recover  the  profits  which  he  might  have 
made  on  the  goods  not  delivered.'" 

And  where  the  manufacturer  of  an  article  ordered,  has  completed  it, 
and  upon  notice  of  its  completion  the  buyer  refuses  or  neglects  to  pay 

^  The  Penna.  R.  E.  Co.  v.  Zug,  11  '  MoNair  v.   McLennan,    12    Harris 

Wright  480.  384. 

*  Irwin  V.  Shultz,  10  Wright  74.  «  Dobson  v.  Quantrell,  D.  C.  C.  P.  8 
»  Stewart  v.   Kelly,    4~  Harris    160.  Leg.  Int.  106. 

See  as  to  this  plea,  Vol.  I.  457.  '  Rhey  v.  The  Ebensburg  and  Sus- 

*  See  Vol.  I.  465.  quehanna    Plank    Road    Company,    3 
5  Erwin  v.  Leibert,  5  W.  &  S.   104.     Casey  261. 

See  Vol.  I.  463.  '"  Sherman  v.  Roberts,  1  Grant  261. 

«  Uhler  V.  Sanderson,  2  Wright  128. 
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for  and  take  it,  the  maker  may  sue  for  its  value  ;  and  the  measure  of 
damages  is  the  contract  price.' 

Where  the  plaintiff,  a  judgment-creditor,  agreed  to  accept  in  satis- 
faction of  her  debts,  a  bond  conditioned  to  provide  for  and  maintain 
her  during  life,  or  to  pay  her,  if  she  preferred  it,  a  stipulated  sum  per 
'  annum — which  bond  was  to  be  secured  by  a  mortgage  on  the  land  of 
the  obligor.  The  defendant  was  employed  and  paid  by  her  to  prepare 
the  papers  and  do  the  acts  requisite  for  the  fulfilment  of  the  agree- 
ment, and  to  secure  her  safety,  but  he  did  iiot  record  the  mortgage 
until  the  property  was  encumbered  with  other  liens  (in  some  of  which 
he  had  an  interest)  to  an  amount  greater  than  its  value.  The  obligor 
was  insolvent.  In  an  action  on  the  case,  it  was  held  that  the  plaintiff 
might  recover  compensation  for  all  that  she  had  lost,  or  was  likely  to 
lose  through  his  misconduct,  viz.,  all  that  the  mortgage,  if  recorded, 
would  have  been  worth  to  her.^ 

The  judgment  in  favor  of  the  plaintiff  is,  that  he  recover  a  specific 
sum,  assessed  by  a  jury  or  on  a  writ  of  inquiry,  for  his  damages,  which 
he  has  sustained  by  reason  of  the  defendant's  non-performance  of  his 
promises  and  undertakings,  and  for  full  costs  of  suit,  to  which  the 
plaintiff  is  in  all  cases  entitled  in  this  action,  however  small  may  be 
the  damages,  unless  his  right  be  taken  away  by  the  Justice  of  the  Peace 
Act,  considered  in  our  former  volume,  in  the  chapter  on  Costs. 


SECTION   II. 

OF   THE   ACTION   OF   DEBT. 

1.  Where  the  action  lies. 

2.  Declaration. 

3.  Pleas. 

4.  Judgment. 

1.  Where  the  action  lies. 
The  action  of  debt  is  founded  upon  contracts  either  in  deed  or  in 
law,  express  or  implied,  in  which  the  thing  demanded  is  certain,  or 
may  readily  be  reduced  to  a  certainty  ; '  and  not  for  damages  merely 
as  in  assumpsit,  although  it  is  not  always  necessary,  as  was  once 
thought,  to  the  great  discouragement  of  this  action,*  especially  in  actions 
upon  simple  contracts,  that  the  plaintiff  should  entitle  himself  to  the 
precise  sum  laid  in  the  declaration.'  But  in  all  eases  of  debt,  except 
under  the  statement  law  of  1806,  which  gave  the  form  of  a  writ,  where 
a  plaintiff  claimed  a  debt  on  contract,  the  writ  must  be  for  a  certain 
sum ;  the  object  of  the  action  being  to  recover  a  sum  of  money  eo 
nomine.^  Whenever  indebitatus  assumpsit  is  maintainable,  debt  is  like- 
wise ;  the  only  exception  is  that  debt  will  not  lie  for  the  interest  of 
money  due  upon  a  loan.'' 

'  Ballentine  v.  Robinson,  10  Wright  v.  Lacaze,  1  Yeates  70 ;  Addis.  59. 

177.  *  1  Chit.  Plead.  108. 

,    ■■'  Miller  v.  Wilson,  12  Harris  114.  ^  2  Saund.  210,  a.  b. 

'  Com  Dig.  "  Debt,"  A.  1.  8,  9  ;  2  Bac.  «  Per    Duncan,     J.,    Buckwalter    v. 

Abr.  279  ;  1  Peters's  C.  C.  Rep.  146  ;  see  United  States,  11  S.  &  R.  197. 

Res.  V.  Laoazp,  '2  Dallas  12:!,  S.  C. ,  Res.  '  1  Peters's  C.  C.  R.  145. 
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Upon  the  principle  of  a  contract  implied  in  law,  that  every  person 
•will  obey  the  will  of  the  legislature,  or  submit  to  the  penalty  incurred 
by  his  disobedience,  debt  lies  upon  a  statute  conferring  a  right  upon  a 
party,  or  imposing  a  penalty,  where  no  other  remedy  is  provided,  at 
the  suit  of  the  party  grieved,  or  of  a  common  informer  if  expressly 
authorized  to  sue,'  and  it  lies  for  forfeitures  imposed  by  the  by-laws 
and  ordinances  of  a  corporation.^  On  the  same  principle  of  a  contract 
implied  in  law,  debt  lies  upon  a  judgment.  The  first  section  of  the 
fourth  article  of  the  Constitution  of  the  United  States  provides,  that 
"  full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State ;  and  the  Con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and  the  effects  thereof."  The 
Congress  have  exercised  the  power  vested  in  them  by  this  article,  by 
their  act  passed  the  26th  May,  1790,  in  which  after  prescribing  the 
mode  of  authentication,  they  declare,  that  "  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them,  in  every  court  within  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  State  from  whence  the  said 
records  are,  or  shall  be  taken."  Under  this  clause  in  the  Constitution, 
and  the  Act  of  Congress  founded  upon  it,  it  has  been  determined  by 
the  Supreme  Court  of  the  United  States,  and  recently  by  that  of  Penn- 
sylvania, that  a  judgment  in  a  court  of  one  State,  which  is  a  record 
in  the  State  where  rendered,  has  the  force  and  effect  of  a  record  in 
every  other  State.^ 

In  the  case  of  Baxley  v.  Linah,*  it  is  said  by  Chambers,  J., 
"  In  Pennsylvania  the  rule  and  exposition  established  in  the  Courts 
of  the  United  States,  have  been  adopted  as  authority,  having  their 
entire  approbation  and  controlling  their  action.  In  the  case  of 
Benton  v.  Burgot,°  it  was  decided  that  in  a  suit  on  a  judgment  in 
the  court  of  another  State,  the  pleas  of  fraud  in  obtaining  it,  impo- 
sition, mistake,  and  want  of  consideration,  are  bad  on  demurrer, 
and  that  nul,  tiel  record  is  the  only  plea  of  which  the  defendant  can 
avail  himself — that  there  can  be  no  inquiry  into  the  mistakes  of  the 
court  which  gave  the  judgment — provided  the  defendant  was  notified, 
and  the  court  had  jurisdiction.  Whilst  for  a  time,  there  was  a  reluc- 
tance in  some  of  the  State  courts  to  give  that  faith  and  credit  to  the 
public  acts,  records,  and  judicial  proceedings  of  the  courts  of  other 
States,  as  provided  by  the  Constitution  and  Acts  of  Congress,  yet 
experience,  more  mature  consideration,  and  a  regard  to  constitutional 
law,  to  judicial  uniformity  and  State  harmony,  have  brought  the  courts 

'  Com.  Dig.  "  Action  on  Stat."  E.  2  note  by  Sharswood,  8th  Am.  ed.,  1860 ; 

F.  "  Debt,"  A.  1,  9 ;  5  East  816 ;  2  Ibid.  2  Story  on  Con. ;  Bvana  v.  Tatem,  9  S. 

569.     See,  also,  as  to  the  proper  remedy  &  R.  260 ;  Benton  v.  Burgot,  10  Ibid, 

upon  statutes,  for  penalties  or  ybr/eifere«  240 ;  Keed  v.  Ross,  Bald.  36  ;  Tolland  v. 

of  chattels,  I  Ua.aon2^i.    Ibid.  482.  Tichenor,  3   Rawle   820;   Ellsworth   v. 

2  Com.  Dig.  "  Debt,"  A.  9 ;  3  Caines's  Barstow,  7  Watts  314 ;   Hoffman  v.  Cos- 
Rep.  36.  •  ter,  2  Whart.  475  ;  Steel  v.  Smith,  7  W. 

'  Mills   V.   Duryee,   7    Cranch    481  ;  &  S.  447 ;  Baxley  v.  Linah,  4  Harris 

Hampton  e.  McConnel,  3  Wheat.  234;  241;   Kean  v.  Rice,  12   S.  &  R.  203; 

McElmoyle  v.  Cowen,  13   Peters    302,  State  of  Ohio  v.  Hinohman,  3  Casey  479. 

330 ;  1  Greenl.  on  Bv.  H  506,  508  ;  2  Am.  *  4  Harris  241-7-50. 

Lead.  Gas.  774,  n. ;  Starkie  on  Ev.  259,  *  10  S.  &  R.  240. 
VOL.  II. — 2 
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of  the  States,  with  scarcely  an  exception,  to  concur  in  considering  the 
judgments  of  the  courts  of  each  State  as  conclusive  in  every  other,  in 
all  instances  in  which  they  had  jurisdiction  of  the  cause  and  the  par- 
ties. So  numerous  and  consistent  are  the  authorities  of  the  State 
courts  on  this  important  principle,  as  to  render  a  detailed  reference  to 
them  unnecessary  in  this  opinion.  In  Pennsylvania,  we  consider  the 
question  settled  so  decidedly  by  repeated  adjudications,  as  to  be  no 
longer  open  to  discussion.  As  the  judgments  in  the  courts  of  one 
State  are  judicial  obligations  of  record  there,  so  they  are  under  the 
provisions  of  the  Constitution  in  every  other,  and  are  consequently 
conclusive  in  pleading  and  extinguishment  of  the  original  cause  of 
action,  where  the  defendant  had  been  summoned  or  appeared." 

In  the  very  late  case  of  Christmas  v.  Russell,'  in  the  Supreme 
Court  of  the  United  States,  decided  in  December  Term,  1866,  Mr. 
Justice  Clifford  uses  this  language  :  "  Article  4,  section  1,  of  the  Con- 
stitution provides,  that  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  State."  And  the  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  record  shall  be  proved,  and  the  effect  thereof. 
Congress  has  exercised  that  power,  and  in  effect  provided  that  the  judi- 
cial records  in  one  State  shall  be  proved  in  the  tribunals  of  another, 
by  the  attestation  of  the  clerk,  under  the  seal  of  the  court,  with  the 
certificate  of  the  judge  that  the  attestation  is  in  due  form.  2.  That 
such  records,  so  authenticated,  "  shall  have  such  faith  and  credit  given 
them,  in  every  other  court  in  the  United  States,  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  whence  the  said  records  were 
or  shall  be  taken."'' 

"  When  the  question  of  the  construction  of  that  Act  of  Congress  was 
first  presented  to  this  court,  it  was  argued  that  the  act  provided  only 
for  the  admission  of  such  records  as  evidence  ;  that  it  did  not  declare 
their  effect ;  but  the  court  refused  to  adopt  the  proposition,  and  held, 
as  the  act  expressly  declares,  that  the  record  when  duly  authenticated 
shall  have  in  every  other  court  of  the  United  States  the  same  faith 
and  credit  as  it  has  in  the  State  court  from  whence  it,  was  taken."' 

"  Repeated  decisions  made  since  that  time  have  affirmed  the  same 
rule,  which  is  applicable  in  all  similar  cases,  where  it  appears  that  the 
court  had  jurisdiction  of  the  cause,  and  that  the  defendant  was  duly 
served  with  process,  or  appeared  and  made  defence.*  Where  the  juris- 
diction has  attached,  the  judgment  is  conclusive  for  all  purposes,  and 
is  not  open  to  any  inquiry  upon  the  merits.'  Speaking  of  the  before- 
mentioned  Act  of  Congress,  Judge  Story  says,  it  has  been  settled 
upon  solemn  argument,  that  that  enactment  does  declare  the  effect  of 
the  record  as  evidence,  when  duly  authenticated.  *  *  *  "  If  a 
judgment  is  conclusive  in  the  State  where  it  was  pronounced,  it  is 
equally  conclusive  everywhere"  in  the  courts  of  the  United  States." 

Applying  these  rules  it  is  clear  that  the  statute  which  is  the  founda- 

'  5  J.  W.  Wall.  S.  C.  U.  S.  Rep.  290.  203 ;  D'Aroy  v.  Ketchum,  U  How.  166- 

2  1   Stat,   at  Large   122 ;    D' Arcy  v.  Webster  v.  Reid,  Ibid.  460. 

Ketchum,  11  How.  175.  s  giggel    v.  Briggs,    9    Mass     462  • 

»  Mills  V.  Duryee,  7  Cranoh  483.  United    States    Bank    v.    Merchants' 

*  Hampton  v.  McOonnel,    3   Wheat.  Bank,  7  Gil.  430. 

234 ;  Nations  et  al.  v.  Johnson,  24  How.  «  2  Story  on  Con.  (3d  ed.),  J  1313 
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tion  of  the  second  plea  in  this  case,  is  unconstitutional  and  void,  as 
affecting  the  right  of  the  plaintiff  to  enforce  the  judgment  mentioned 
in  the  declaration.  Beyond  all  doubt  the  judgment  was  valid  in  Ken- 
tucky, and  conclusive  between  the  parties  in  all  her  tribunals.  Such 
was  the  decision  of  the  highest  court  in  the  State,  and  it  was  undoubt- 
edly correct ;  and,  if  so,  it  is  not  competent  for  any  other  State  to 
authorize  its  courts  to  open  the  records  and  settle  the  cause,  much  less 
enact  that  such  a  judgment  shall  not  receive  the  same  faith  and  credit 
that  it  by  law  has  in  the  State  courts  from  which  it  was  taken." 

Qases  may  be  found  in  which  it  is  held  that  the  judgments^  of  a  State 
court,  when  introduced  as  evidence  in  the  tribunals  of  another  State, 
are  to  be  regarded  in  all  respects  as  domestic  judgments.  On  the 
other  hand,  another  class  of  cases  might  be  cited  in  which  it  is  held 
that  such  judgments  in  the  courts  of  another  State  are  foreign  judg- 
ments, and  that  as  such  the  judgment  is  open  to  every  inquiry  to  which 
other  foreign  judgments  may  be  subjected  under  the  rules  of  the  com- 
mon law.  Neither  class  of  these  decisions  is  quite  correct.  They 
certainly  are  not  foreign  judgments  under  the  Constitution  and  laws 
of  Congress  in  any  proper  sense,  nor  are  they  domestic  judgments  in 
every  sense,  because  they  are  not  the  proper  foundation  of  final  pro- 
cess except  in  the  State  where  they  were  rendered.  Besides,  they  are 
open  to  inquiry  as  to  the  jurisdiction  of  the  court  and  notice  to  the 
defendant,  but  in  all  other  respects  they  have  the  same  faith  and  credit 
as  domestic  judgments.^ 

Subject  to  those  qualifications,  the  judgment  of  a  State  court  is  con- 
clusive in  the  courts  of  all  the  other  States,  whenever  the  same  matter 
is  brought  into  controversy.  Established  rule  is,  that  so  long  as  the 
judgment  remains  in  force,  it  is  of  itself  conclusive  of  the  right  of  the 
plaintiff  to  the  thing  adjudged  in  his  favor,  and  gives  him  a  right  to 
process,  mesne  or  final,  as  the  case  may  be,  to  execute  the  judgment.^ 

These  decisions  are  not,  however,  to  be  understood  as  giving  effect 
to  a  judgment  rendered  against  a  party  who  was  not  within  the  juris- 
diction of  the  court,  nor  served  with  process  to  appear.^  Whether 
the  judgment  have  been  by  default,  or  on  trial,  makes  no  difference, 
provided  the  party  has  been  notified.  In  the  one  case  the  judgment 
is  given  on  trial,  in  the  other  it  is  confessed.*  In  an  early  case  in  the 
Supreme  Court,  the  doctrine  would  seem  to  be  advanced  that  nul  tiel 
record  is  the  only  plea  of  which  the  defendant  can  avail  himself  as  a 
defence  to  an  action  on  the  judgment ;  and  it  was  determined  that  a 
plea  that  the  judgment  was  obtained  by  fraud,  imposition,  mistake,  and 
without  consideration,  was  bad  on  special  demurrer.'  It  is  evident 
that  such  a  plea  is  bad  for  duplicity ;  but  the  court,  in  the  decision 
alluded  to,  do  not  seem  to  have  regarded  the  form  of  the  plea,  but  to 
have  adverted  to  the  substance  of  it  solely,  and  were  of  opinion  that 
the  want  of  consideration  could  never  be  inquired  into  in  another 
State.     The  court  seem  to  have  avoided  the  question  as  to  fraud,  say- 

1  D'Arcy  ».  Ketchum  et  al.,  1 1  How.  Phelps  v.  Holker,   1  Dallas  261 ;  Betta 
165  ;  Webster  v.  Reid,  Ibid.  437.  v.  Death,  Addis.  265  ;  see  Field  v.  Gibbs, 

2  Voorhees  v.  United  States  Bank,  10  1   Peters's  C.  C.  Rep.   155 ;   Green  v. 
Peters   449 ;    Huff   v.   Hutchinson,    14  Sarmiento,  Ibid.  83. 

How.  588.  *  Benton  v.  Burgot,  10  S.  &  K.  241. 

"Borden  »,   Fitch,   15    Johns.    121;        'Ibid. 
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ing :  "  Whatever  opinions  might  be  entertained  by  different  courts,  as 
to  inquiring  into  the  fairness  of  a  judgment  rendered  in  the  court  of 
one  State,  in  an  action  on  that  judgment  brought  in  another  State,  the 
opinion  never  has  been  entertained  that  there  can  be  an  inquiry  into 
the  mistakes  of  the  court,  which  gave  the  judgment,  provided  the 
defendant  were  notified,  and  the  court  had  jurisdiction."  *  It  has  been 
urged  by  legal  writers,  that,  in  general,  any  matter,  as  fraud,  &c., 
which  would  avoid  the  judgment  might  be  pleaded,^  although  it  is 
plain  that  the  merits  of  the  original  action  can  never  be  canvassed.* 
Any  matter  in  discharge  of  the  judgment  may,  of  course,  be  pleaded. 
Such,  then,  being  the  force  and  effect  of  a  judgment  rendered  in 
another  State,  debt  is  the  proper  form  of  action  upon  it,  and  not 
assumpsit,  although  on  a  foreign  judgment  either  debt  or  assumpsit 
will  lie,  for  it  is  no  more  than  a  simple  contract.^  This  action  will 
also  lie  upon  the  decree  of  a  foreign  Court  of  Chancery,  directing 
merely  the  payment  of  a  specified  sum  of  money .° 

But  the  law  as  settled  by  the  Supreme  Court,  that  no  plea  except  nul 
tiel  record  is  admissible  to  an  action  on  a  judgment  from  a  sister  State, 
has  been  changed  by  the  Act  of  April  14th  1851,*  which  provides  that 
it  shall  be  competent  and  lawful  for  a  defendant  in  any  action  of  debt 
upon  a  judgment  of  a  court  of  another  State  for  maintaining  a  plea  in 
bar  to  said  action,  to  prove  the  service  of  the  notice  or  process  by 
which  the  original  action  was  commenced,  was  made  on  him  in  this 
State. 

If  the  record  of  a  judgment  of  another  State  does  not  show  that  per- 
sonal service  of  the  notice  or  process  by  which  the  suit  was  commenced 
upon  which  said  judgment  was  obtained  was  made  in  such  foreign  State, 
it  shall  be  suflBcient  to  maintain  a  plea  to  the  jurisdiction  of  the  court 
in  which  said  judgment  was  rendered.' 

Debt  lies  upon  all  contracts  under  seal  to  pay  a  certain  sum  of 
money,  or  if  not  for  the  payment  of  money,  but  for  the  performance  or 
forbearance  of  any  other  act,  wherever  the  covenant  or  condition  is 
secured  by  a  penalty ;  as  on  a  bail  or  replevin  bond,  or  a  bond  to  per- 
form the  award  of  arbitrators.  Debt  on  covenant  may  be  supported  at 
the  common  law  ;  and  here,  where  we  have  no  Court  of  Chancery,  it  will 
be  supported  liberally.    The  only  difficulty  in  the  way  of  such  an  action 

^  Benton  v.  Burgot,  10  S.  &  R.  241.  necessity  require.     That  the   "  effect" 

^  See  Hampton  v.  McConnel,  3  Wheat,  of  such  judgments  was  to  be  determined 

236,  n. ;   1  Dunl.  Pr.  10,  n.  by  Congress,  who  have  not  done  so,  but 

^  It  has  been  decided  in  Massachu-  left  the  effect  uncertain  as  it  was  by  the 

setts  that  nil  debet  is  a  proper  plea  in  an  Constitution. 

action  of  debt  on  a  judgment  recovered  *  Hubbell  v.  Coudrey,  5  Johns.  132. 
before  a  justice  of  the  peace  in  another  '  Evans  v.  Tatem,  9  S.  &  R.  252. 
state,   Warren  v.  Flagg,  2  Pick.  448 ;  «  Purd.  Dig.  806.    Mr.  Brightly,  in  a 
and  it  was  observed  by  Parker,  C.  J.,  note  to  this  act,  says :   "  This  act  was 
that    in    the    case    of    The    Common-  held  to  be  unconstitutional  by  the  United 
wealth  V.   Green,    17    Mass.  546,    the  States  Circuit  Court,  in  Troy  Bank  v. 
court  rather  bowed    to    the   authority  Lauman.      The  power  to  declare  the 
than  to  the  reasons  of  the  decisions  of  faith,  credit,  and  effect  of  a  judgment 
the  Supreme  Court  of  the  United  States,  obtained  in  one  state  in  another,  is  con- 
that  the  judgment  of  a  court  of  general  ferred  on  Congress  by  the  Constitution, 
jurisdiction  of  another  state  could  not  and  cannot  be  executed  by  a  state  legis- 
be  entered  into  on  such  a  plea,  and  that  lature.     19  April  1857,  MS." 
the  court  were  hot  willing  to  carry  the  '  See  ante,  Vol.  I.  458-9. 
principle  further  than  those  cases  of 
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appears  to  be  In  a  case  ivhere  money  is  payable  by  instalments,  as  it 
might  possibly  admit  of  a  doubt  whether  the  plaintiff,  after  having 
recovered  one  instalment,  could  bring  a  second  action  on  the  covenant, 
or  whether  he  would  have  to  wait  until  all  the  instalments  should  be 
due.'  Compensation  for  the  breach  of  contracts  not  under  seal,  founded 
on  sufficient  consideration  (as  to  which,  the  principles  stated  in  speaking 
of  the  action  of  assumpsit  are  applicable),  may  be  obtained  in  this 
form  of  action,  and  it  lies  upon  bills  of  exchange  and  promissory  notes  ; 
parol  submissions  and  awards  ;  for  the  use  and  occupation  of  land  ;  for 
money  had  and  received,  lent,  on  a  quantum  meruit  or  valebant,  an 
account  stated,  &c. ;  and  it  is  a  general  rule  that,  where  indebitatus 
assumpsit  can  be  maintained,  debt  may.^ 

Debt  does  not  lie,  at  common  law,  against  an  executor  or  adminis- 
trator, on  the  simple  contract  of  his  testator  or  intestate  ;^  the  reason 
assigned  for  which  is,  that  the  defendant  could  not  have  the  benefit  of 
waging  his  law,  the  privilege  of  the  original  debtor  to  discharge  him- 
self under  oath/  A  similar  decision  was  rendered  by  the  Supreme 
Court  of  this  commonwealth  in  the  year  1790  ;  from  the  report  of  which, 
it  may  be  inferred  that  the  court  were  influenced  by  the  fear  of  over- 
turning the  right  to  trial  by  wager  of  law.' 


'  Per  Gibson,  J.,  Huber  v.  Burke,  11 
S.  &  U.  245. 

^Raborg  V.  Peyton,  2  Wheat.  387; 
Post  V.  Neaffie,  3  Gaines's  Bep.  29  ; 
United  States  v.  Colt,  1  Peters's  C.  C.  R. 
149. 

3  1  Saund.  216,  a.  n.  1. 

*  See  3  Blk.  Com.  341-8. 

'  As  this  species  of  defence  was,  until 
very  recently,  in  force  in  England,  it 
may  be  useful  to  inquire  here,  whether 
it  may  be  adopted  in  this  State ;  or,  in 
other  words,  whether  the  Supreme  Court 
would  now  support  the  practice,  on  the 
ground  that  there  is  nothing  to  exclude 
the  supposition  that  it  was  introduced 
into  the  State  by  the  colony  of  William 
Penn.  And  here  the  necessity  of  any 
investigation  of  this  subject  is  saved  us, 
by  the  able  opinion  of  Mr.  Duponceau, 
delivered  as  Provost  of  the  Law  Academy 
of  Philadelphia.  The  following  extracts 
comprise  the  whole  of  his  argument  in 
favor  of  the  negative  of  the  question : 
"  If  trial  by  wager  of  law  is  to  be  con- 
sidered as  a  part  of  the  law  of  this  State, 
trial  by  battle  must  be  so  likewise,  for 
they  are  both  of  equal  antiquity,  Ijoth 
proceeding  from  the  same  source,  and 
the  latter  has  been  but  lately  declared 
to  be  still  a  part  of  the  common  law  of 
England.  Ashford  ».  Thornton,  1  Barn. 
&  Aid.  430.  That  an  association  of 
Quakers,  coming  to  settle  in  Pennsyl- 
vania, should  have  brought  with  them 
trial  by  battle,  as  a  part  of  their  juris- 
prudence, would  be,  indeed,  very 
strange,  but  not  less  so  than  that  a 
band  of  enlightened  men,  with  William 


Penn  at  their  head,  should  have  brought 
over  trial  by  wager  of  law.  If  any  proof 
were  required  of  their  not  having  done 
so,  it  would  be  sufiScient  to  say  that 
there  is  no  instance  on  record  for  one 
hundred  and  forty-two  years,  since  the 
first  settlement  of  this  State,  of  an  issue 
having  been  so  tried,  except  once,  it  is 
said,  in  one  of  the  counties  of  this  State, 
when  ignorant  judges  (none  of  them 
being  law  characters)  awarded  it  on  the 
suggestion  of  an  eminent  counsel,  dis- 
posed to  play  a  trick  on  his  adversary, 
who  was  also  profoundly  ignorant  of  the 
law  which  he  undertook  to  practise.  So, 
I  understand,  the  story  was  related  by 
the  late  Mr.  Ingersoll,  who  was  well 
entitled  to  be  believed.  It  is  said  that 
obsoleteness  does  not  repeal  laws.  It 
certainly  does  not  always  repeal  them, 
but  it  has  certainly  that  effect,  when  the 
law  has  become,  by  lapse  of  time,  un- 
suited  to  the  period  in  which  it  is 
attempted  to  be  enforced.  The  British 
Statute  Book  is  full  of  obsolete  statutes 
never  to  be  revived.  And  if  the  statute 
law  loses  its  force  by  long  non-user, 
coupled  with  inapplicability  to  modern 
times,  a  fortiori  does  common  law, 
which  is,  in  fact,  but  custom,  which,  I 
should  think,  necessarily  ceases  to  be 
law  when  it  ceases  to  be  custom,  as 
fashion  does  when  it  ceases  to  be  such. 
But  here,  I  do  not  rely  on  obsoleteness 
abstractedly  considered,  but  I  view  it 
as  evidence  that  this  part  of  the  com- 
mon law  was  not  introduced  into  this 
country  by  the  first  settlers,  while,  on 
the  contrary,  we  find,  by  the  body  of 
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But  in  the  Supreme  Court  of  the  United  States,  it  was  decided, 
that  the  wager  of  law,  if  it  ever  had  a  legal  existence  in  the  United 
States,-  is  now  completely  abolished.  And  it  was  said,  by  Mr.  Justice 
Story,  delivering  the  opinion  of  the  court,  that  as  the  Constitution 
of  the  Union  has  declared,  "  that  in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  'shall  be  preserved,  any  attempt  to  set  up  the  wager  of  law, 
would  bfe  utterly  inconsistent  with  this  acknowledged  ri^ht.'"  The 
constitution  of  this  State  having  likewise  expressly  provided  for  the 
inviolability  of  trial  by  jury,  the  same  reasoning  may,  with  equal 
force,  be  directed  against  the  existence  of  the  wa,ger  of  law  in  its  juris- 
prudence. 

Debt,  not  covenant,  is  the  proper  action  against  the  grantee  in  a  deed 
poll  ;^  nor,  until  the  Act  of  April  1851,^  did  it  lie  against  the  assignee 
of  a  covenantor.^  Debt  will  not  lie  on  a  mortgage  which  contains  no 
covenant  to  pay,  ^nd  creates  no  personal  responsibility.*  And  an 
award  of  arbitrators  which  is  indefinite  and  uncertain,  and  does  not 
contain  such  a  finding  as  can  be  enforced  by  execution,  is  void,  and  an 
action  of  debt  cannot  be  maintained  upon  it.'  And  it  is  said  that  debt 
cannot  be  maintained  on  an  agreement  to  pay  money  by  instalments, 
until  after  default  in  the  last  payment,'^  nor  for  interest  due  on  a  loan, 
nor  where  the  defendant's  undertaking  was  collateral,  as  to  answer  for 
the  debt  of  a  third  person,  unless  in  the  two  first  cases  the  payment 
were  secured  by  a  penalty  ;*  or,  in  the  last  case,  unless  he  has  bound 
himself  in  the  same  terms  as  his  principal;'  assumpsit,  in  all  these 
cases,  being  the  proper  remedy. 

It  is  held,  in  England,  that  debt  will  not  lie  by  the  payee  or  endorsee 
of  a  bill  of  exchange  against  the  acceptor,  or  by  the  endorsee  of  a  pro- 
missory note  against  the  maker  i^"  but  it  has  been  ruled,  in  the  Supreme 
Court  of  the  United  States,  that  debt  would  lie  by  the  endorsee  of  a 
bill  of  exchange  against  the  acceptor. '^ 

It  is  said  that,  at  the  common  law,  there  was  no  remedy  for  the 
recovery  of  arrearages  of  rent,  which  had  accrued  in  the  lifetime  of 
the  testator  or  intestate :  the  heir  could  not  maintain  an  action  of  debt 
for  it,  because  he  had  nothing  to  do  with  the  personal  contracts  of  his 
ancestor  ;  nor  the  executor  or  administrator,  because  he  could  not  repre- 

laws  which  they  agreed  upon   before  *  Wilson  v.  Brechemin,  Bright.  R.  445. 

they  set  sail  for  this  country,  that  trial  *  Scott  v.  Fields,  7  Watts  360. 

by  jury  was  expressly  introduced,  which  *  Etnier  v.  Shope,  7  Wright  110. 

has  continued  to  be  in  use  ever  since,  '  Where  there  is  a  single  bond  for  the 

notwithstanding  the  statute  to  that  effect  payment  of  several  sums  of  money  at 

was  repealed  by  the  king  in  council  in  different  days,  debt  will  not  lie  until  the 

Great  Britain.     Here  is,  therefore,  suffi-  last  day  is  past ;  but  if  the  bond  be  in 

oient  evidence  that  trial  by  wager  of  a  penal  sum,  conditioned  to  pay  money 

law  was  never  meant  to  be  introduced  at   different   days,   the    bond    becomes 

into  this  colony.     The  decision  of  the  absolute  on  failure  of  payment  at  either 

Supreme  Court,  Commonwealth  v.  Nancy  of  the  days.     Redwood  v.  Consequa,  2 

James,  12  S.  &  R.  220,  goes  the  whole  Browne  97,  D.  C. 

length  of  my  position,  and  I  need  not  "  Com.  Dig.  "  Debt,"'B.  "  Action,"  F., 

adduce  any  other  authority."  1  Bac.  Abr.  669,  2  Ibid.  281 ;  Spai-ks  v. 

1  Childress  v.  Emory,  8  Wheat.  642,  Garrigues,  1  Binn.  152. 

674-5.  9  High  Ct.  of.  Errors,  Addis.  79. 

"  Maule  V.  Weaver,  7  Barr  329.  "  See  Chitty  on  Bills,  546-7. 

°  See  post,  "  Covenant."  "  2  Wheat.  385  ;  et  vide  1  Mason  243. 


DEBT — DECLARATION.  23 

sent  the  decedent  as  to  any  contracts  relating  to  the  freehold  and 
inheritance ;  hut  by  the  stat.  32  Hen.  VIII.  c.  37,^  the  executor  or 
administrator  of  tenant  in  fee,  or  for  life,  may  bring  debt  for  these 
arrearages  against  the  lessee,  his  executors  or  administrators,  or  may 
distrain  ;  and  by  §  4,  if  one  be  entitled  to  the  rent  pur  autre  vie,  his 
executors,  &c.,  may  have  debt  against  the  tenant  in  demesne,  his  exe- 
cutors, &c.,  or  may  distrain.^ 

At  common  law,  no  action  could  in  general  be  maintained  for  the 
recovery  of  a  legacy,^  unless  the  executor  expressly  promised  to  pay 
it;*  an  action  of  debt,  however,  has  been  expressly  given  by  the  Act 
of  1772,  "for  the  more  easy  recovery  of  legacies;"'  or,  if  the  case 
require  it,  in  the  form  of  case,  detinue,  or  account-render.  The  first 
section  of  that  act  is  in  substance  this :  Any  person  to  whom  any  legacy 
or  bequest  of  money,  goods,  or  chattels,  has  been  or  may  be  made,  by 
the  last  will  of  any  other  person,  may  bring  an  action  on  the  case,  debt, 
detinue,  or  account-render,  as  the  case  may  require,  for  such  legacy, 
after  it  becomes  due,  in  any  of  the  courts  for  holding  of  pleas  in  the 
State.  And  if  it  shall  appear  that  the  legacy  is  due,  and  there  are 
sufficient  assets  in  the  hands  of  the  executors  or  administrators  with 
testaments  annexed,  to  discharge  the  just  debts  of  the  testator,  and  the 
legacy  bequeathed,  the  plaintiff  shall  recover  with  costs  of  suit.  The 
action  ought  not  to  be  commenced  while  the  probate  of  the  will  is  sus- 
pended by  appeal,  as  it  cannot  be  maintained,  even  though  the  will  be 
subsequently  confirmed.^  It  is  incumbent  on  the  plaintiff  in  such 
action  to  aver  and  prove  that,  at  the  time  of  the  commencement  of  his 
action,  the  executors  had  in  their  hands  assets  sufficient  to  pay  the  debts 
and  legacies  of  the  testator.''  Under  this  act,  assumpsit  as  well  as 
debt  will  lie  for  an  ascertained  pecuniary  legacy,  and  the  plaintiff 
may,  in  the  same  declaration,  join  a  count  for  an  unascertained  resi- 
duary legacy.' 

2.  Declaration. 

The  declaration  in  this  action,  if  on  simple  contract,  must  show  the 
consideration  on  which  the  contract  was  founded,  precisely  as  in  assump- 
sit; and  should  state  either  a  legal  liability  or  an  express  agreement, 
though  not  a  promise  to  pay  the  debt.  But  on  specialties  or  records, 
no  consideration  need  be  shown,  unless  where  the  performance  of  the 
consideration  constitutes  a  condition  precedent,  when  performance  of 
such  consideration  must  be  averred ;  and  where  the  action  is  founded 
on  a  deed,  it  must  be  declared  upon,  except  in  the  instance  of  debt  for 
rent.'  The  declaration  should  state  the  demand  with  certainty.^"  But, 
in  an  action  of  debt  on  a  bond,  it  is  not  necessary  to  set  out  the  condi- 
tion in  the  narr.  If  the  defendant  means  to  plead  performance  of  the 
condition,  he  must  crave  oyer  of  the  bond  and  condition."  A  declara- 
tion in  debt  claiming  no  precise  sum  to  be  due,  is  without  precedent ; 

'  Rob.  Dig.  254.  '  2  Johns.  243. 

^  For  the  construction  of  this  statute,  '  Clark  v.  Herring,  5  Binn.  33.     See 

see  2  Bac.  Abr.  282,  283.  Wh.  Dig.  "  Legacy." 

'  De  Witt  V.  Schoonmaker,  2  Johns.  '  1  Chit.  PI.  114. 

246.  "  1  Cranch  194. 

*  Wilson  u.  Long,  12  S.  &  E.  58.  "  Burkholder  v.  Lapp's  Ex.,  7  Casey 

6  1  Sm.  Laws  383.  322. 

=  Hantz  V.  Sealj,  6  Binn.  405. 
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but  the  demand  of  one  sum  in  the  declaration  does  not  prevent  the 
recovery  of  a  smaller  sum,  diminished  by  extrinsic  circumstances.' 

In  an  action  of  debt,  the  declaration  alleged  the  suit  to  be  on  a  cer- 
tain promissory  note  or  due-bill  in  writing  ;  it  was  held  on  demurrer 
that  the  evidence,  -which  was  of  a  note  under  seal,  showed  no  substantial 
variance.'' 

3.  Plea». 

The  plea  of  general  issue  to  debt  on  simple  contract,  or  on  statutes, 
or  where  the  deed  is  only  matter  of  inducement,  is  nil  debet?  To  an 
action  of  debt  on  a  bond  of  indemnity,  nil  debet  is  not  a  good  plea, 
unless  the  bond  declared  on  have  only  been  introduced  as  inducement 
to  the  action.*  Nil  debet  is  an  improper  plea  to  an  action  of  debt  on 
a  bond,  but  advantage  can  only  be  taken  of  it  by  demurrer.  If  the 
plaintiff  choose  to  go  to  trial  on  it,  he  waives  the  irregularity,  and  the 
plea  must  be  treated  as  the  general  issue.'  In  debt  for  rent,  claimed 
under  a  lease  by  indenture,  it  is  a  good  plea,  because  the  indenture  is 
not  considered  the  gi»t  of  the  action.  It  does  not  acknowledge,  a  debt 
like  an  obligation  ;  the  debt  accrues  by  the  subsequent  enjoyment  of 
the  demised  premises  under  it,  and  it  will  be  received  as  evidence  to 
show  the  relation  of  landlord  and  tenant,  between  the  plaintiff  and  de- 
fendant, and  the  amount  of  rent,  and  when  payable.^ 

In  general,  in  debt  on  a  specialty,  the  plea  denying  the  existence  of 
the  contract  is  non  est  factum  ;  and  to  debt  on  matter  of  record,  nul 
tiel  record!'  In  this  State,  payment  is  a  common  plea  to  debt  on  simple 
contract,  or  specialty  ;  and  with  notice  of  the  special  matter  the  con- 
sideration of  a  sealed  instrument  may  be  inquired  into,  and  it  may  also 
be  made  the  general  vehicle  of  an  equitable  defence.  The  equitable 
matter  may  likewise  be  specially  pleaded.*  Under  this  plea,  the  jury 
cannot  find  any  sum  due  from  the  plaintiff  to  the  defendant.'  To 
authorize  this  finding,  notice  of  defalcation  must  have  been  given  ;  for 
an  equitable  defence  under  the  plea  of  payment  is  very  different  from 
defalcation  under  that  plea.  Under  the  former  plea  and  notice,  there- 
fore, the  defendant  can  only  give  such  matters  in  evidence  as  show  that 
the  plaintiff  had  no  right  to  recover.  He  may  defeat  the  plaintiff's 
action,  but  there  must  stop.  But  when  he  pleads  payment  with  leave 
to  give  defalcation  in  evidence,  he  may  give  evidence  of  matter  which 
entitles  him  to  a  recovery  against  the  plaintiff.'" 

Generally,  the  plea  of  payment  admits  the  cause  of  action,  and 
supersedes  the  production  of  proof,  except,  perhaps,  in  case  of  a  bond, 
of  which  a  profert  has  been  made  and  oyer  craved.  Then  it  must  be 
produced,  to  show  that  there  is  no  variance  between  the  bond  set  out 

'  U.  S.  V.  Colt,  1  Peters's  C.  C.  R.  145.  to  the  plea  of  non  damnificaius,  see  Ibid. 

SeeNewlinw.  Palmer,  11  S.  &R.  100.  98,99. 

^  Emerick  v.  Kroh,  2  Harris  315.     As  '  Ibid, 

to  declarations  in  debt  on  penal  statutes,  '  We  have  already  noticed  the  casea 

Bee  1  Gallis.  26 ;  Buckwalter  v.  United  on  this  head  in  our  first  volume    458 

States,  1 1  S.  &  R.  193 ;   Esp.  on  Pen.  to  which,  therefore,  we  refer. 

Actions,  88-124.  '  Anderson  v.  Long,  10  S.  &  R.  55 

'  Ante,  vol.  i.  458.  "  King  v.  Diehl,  9  S.  &  R.  409-422. 

*  Bauer  v.  Roth,  4  Rawle  83-92.  See,  also,  supra,  20,  n.,  as  to  the  proper 

'  Moyer's  Adm.  v.  Fisher,  12  Harris  plea  in  an  action  on  a  judgment  obtained 

513.  m  another  State, 

8  Bauer  v.  Roth,  4  Rawle  92,  93.    As 
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by  the  oyer  and  that  stated  in  the  narr}  On  debt  on  bond,  where  pay- 
ment is  pleaded,  the  defendant  must  make  out  suoh  a  case  as  would 
entitle  him  to  relief  in  a  Court  of  Chancery.^ 

Under  our  practice,  this  plea,  with  leave,  &c.,  from  its  almost  univer- 
sal use-  in  actions  of  debt,  is  regarded  as  a  species  of  general  plea, 
capable,  with  its  concomitant  notice,  of  adaptation  to  every  variety  of 
fact.  It  is,  consequently,  under  this  plea  that  notice  is  most  frequently 
required  ;  and  hence,  under  it,  unless  followed  by  timely  notice  of  the 
matter  of  equitable  defence,  the  proof  is  confined  to  what  is  recog- 
nised as  payment  at  common  law.  Though  not,  technically,  a  general- 
issue  plea,  it  is  so  treated  within  the  rules  as  to  notice  of  special 
matter.^ 

In  an  action  of  debt  on  one  of  two  promissory  notes  given  for  the 
price  of  a  canal-boat,  evidence  is  admissible,  on  the  part  of  defendant, 
to  show  that  the  plaintiff,  who  sold  the  boat,  at  the  time  of  the  sale, 
fraudulently  represented  the  boat  to  be  a  good  boat  and  worth  the  mo- 
ney ;  and  to  prove  that  the  boat  was  leaky,  was  rotten  in  its  timbers 
and  frame  ;  that  no  diligence  on  the  part  of  the  defendants  could  have 
enabled  them  to  discover  the  condition  of  the  boat,  and  that  it  was 
known  to  the  plaintifif.  Such  evidence  was  admissible,  not  as  a  set-off, 
but  as  an  equitable  defence.* 

By  a  rule  of  the  District  Court,"  on  a  plea  of  payment  to  a  bond  or 
specialty,  the  defendant,  at  least  thirty  days  before  the  trial,  shall  give 
the  plaintiff  notice  in  writing  of  the  matter  intended  to  be  objected  in 
evidence  of  the  same,  or  else  he  shall  be  precluded  therefrom. 

In  an  action  of  debt  against  administrators,  on  a  bond  alleged  to 
have  been  given  by  the  intestate,  issues  were  joined  on  the  pleas  of 
nil  debet — the  Statute  of  Limitations — payment  and  payment  with 
leave — and  also  on  that  of  non  est  factum,  the  last  having  been  added 
at  the  trial.  A  rule  of  the  Court  of  Common -Pleas  of  Lebanon 
county,  where  the  case  was  tried,  provided  that  "  where  under  any 
plea,  it  is  designed  to  give  the  special  matter,  fraud,  want  of  considera- 
tion, particular  payments,  or  defalcation,  in  evidence,  a  specification 
thereof  in  writing  shall,  if  demanded,  be  given  to  the  opposite  party 
or  attorney,  within  twenty  days  after  demand  made,  otherwise  no  evi- 
dence of  it  shall  be  admitted ;"  the  specification  was  demanded  but  no 
notice  of  the  proposed  defence  was  given  :  Held,  that  the  rule  of  court 
meant  to  apply  only  to  issues  where  the  onus  probandi  was  on  the  de- 
fendant and  to  affirmative  evidence  offered  by  him.  •  That  the  evidence 
that  the  bond  was  found  in  intestate's  house  after  his  death ;  that  it  was 
not  delivered ;  that  it  was  not  intestate's  bond,  and  that  the  alleged 
obligee  said  that  she  had  never  seen  it  before,  was  not  special  matter 
under  the  rule,  or  at  all  within  it,  but  was  general  matter,  admissible 
under  the  general  issue,  in  debt  on  a  bond  under  either  noji  est  factum, 
or  nil  dehet.^ 

4.  Judgment. 

The  judgment  in  the  plaintiff's  favor,  which,  at  common  law,  is  final 
in  all  cases,  is,  that  the  plaintiff  recover  his  debt,  and,  in  general, 

•  Gilinger  i'.  Kulp,  5  W.    &  S.  264  ;        *  Price  v.  Lewis,  5  Harris  51. 
see  Vol.  1.  420.  '  Rule  LXIII.  Walker's  Rules,  p.  24. 

2  Jones  0.  Mengel,  1  Barr  68.  *  Moyer's  Adm.  v.  Fisher,  12  Harria 

'  Covely  V.  Fox,  1  Jones  171.  513. 
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nominal  damages  for  the  detention  thereof.'  The  form  of  the  judg- 
ment is  to  be  regulated  by  the  damages  found. ^  A  judgment  and  ver- 
dict, for  more  than  the  sum  demanded  in  the  writ,  are  informal ;  but 
if  they  appear,  by  calculation,  to  be  for  the  debt  and  interest,  the  sur- 
plus will  be  considered  as  damages,  and  they  may  be  moulded  into 
form.'  Judgment  may  be  given  for  a  less  sum  than  is  demanded,  but 
as  the  judgment  must  be  responsive  to  the  writ,  it  must,  in  such  case, 
exhibit  the  cause  why  it  is  given  for  a  less  sum.  The  requisite  con- 
formity between  the  writ  and  judgment  may  be  complied  with,  either 
by  the  pleadings,  the  finding  of  the  jury,  or  a  remittitur  entered  by 
the  plaintiff^  either  before  or  after  verdict,  or  even  after  demurrer.* 
The  plaintiff  is  entitled  to  full  costs,  however  small  may  be  the  amount 
of  the  verdict. 

Judgment  by  default  of  a  plea  in^debt,  is  usually  final,  for,  as  was 
held  in  Arden  v.  Connel,'  when  it  is  for  use  and  occupation,  or  for 
foreign  money,  or  for  not  setting  out  tithes,  an  inquisition  is  necessary 
to  ascertain  the  rent  or  the  value  of  the  foreign  money  or  of  the  tithes  ; 
and  it  seems  to  be  the  practice  to  award  an  inquest  to  ascertain  all 
beyond  ordinary  damages,  for  the  breach  of  any  covenant  in  an  inden- 
ture or  deed.  The  statute  has  been  held  not  to  extend  to  a  bail-bond, 
a  replevin-bond,  a  petitioning  creditor's  bond,  or  a  common  money- 
bond,  for  all  which  summary  or  equitable  relief  is  provided  by  particular 
statutes ;  but  it  may  be  affirmed  to  extend  to  every  penalty  by  breach 
of  covenant,  where  specific  relief  is  not  otherwise  provided.  Hence, 
the  proper  judgment  by  default  in  debt  on  an  insolvent's  bond,  is  an 
interlocutory  one,  "  that  plaintiff  ought  to  recover  his  damages  against 
the  defendant  on  occasion  of  the  premises,"  accompanied,  where  there 
is  another  defendant  who  appears,  by  an  award  of  a  special  venire,  tarn 
ad  triandum  quam  ad  inquirendum.  In  practice,  however,  this  venire 
is  a  fiction,  and  -never  is  awarded,  but  the  jury,  who  try  the  issue 
formed,  is  supposed  to  have  been  sworn  as  if  the  writ  were  in  that 
form.  The  oath  prescribed  by  the  legislature  for  all  cases,  is  to  try  the 
issue  joined,  and  as  to  the  defaulting  defendant,  he  is  no  party  to  it. 
The  form  of  oath  must,  to  secure  justice,  be  practically  disregarded  by 
taking  the  damages  assessed  by  the  jury  to  be  the  amount  for  which 
each  is  liable,  and  to  give  judgment  against  them  jointly.* 

Writs  of  inquiry  have  seldom  issued  in  actions  of  debt.  When  the 
amount  can  be  ascertained  by  calculation,  execution  issues  for  it,  and 
if  injustice  appears,  the  court,  or  a  judge  at  chambers,  will,  before  the 
return-day,  give  relief  on  cause  shown.' 

'  See,  further,  as  to  the  judgment  in  more,  8  Wheat.  294. 

this   action.  Vol.  I.   626-7-8,  and  also  >  1  Dow}.  &  Ryl.  529. 

Ibid.  582,  as  to  the  verdict.  « O'Neal  v.  O'Neal,  4   W.  &  S.  131. 

'  Ibid.  See  Vol.  I.  408. 

"  Friedly  u.  Scheetz,  9  S.  &  R.  156.  'Gray  v.  Coulter,  4  Barr  190,  citing 

*  Hughes  V.  Union  Ins.  Co.  of  Balti-  2  S.  &  R.  142 ;  see  aMe,  Vol.  I.  408. 
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SECTION    III. 
OP   THE   ACTION   OF   COVENANT. 

1.  Where  the  action  lies. 

2.  Declaratioa. 

3.  Pleas. 

4.  Judgment. 

1.  Where  the  action  lies. 

Covenant  lies  for  the  recovery  of  damages  for  the  breach  of  every 
agreement  under  seal,  or,  as  it  is  technically  called,  a  specialty ; 
whether  expressly  stated  in  the  instrument,  or  implied  from  the  terms 
used  in  it.'^  No  particular  form  of  words  is  requisite  to  constitute  a 
covenant ;  whatever  imports  an  agreement  is  sufficient ; ''  thus,  if  a  lessor 
grant  that  his  lessee  shall  take  firewood,  without  taking  more  than  is 
necessary,  this  exception  implies  a  covenant  that  the  lessee  will  not 
cut  more  than  is  necessary.* 

"  An  action  of  contract,"  says  Gibson,  C.  J.,  lies  on  a  specialty 
exclusively,  and  not  on  a  specialty  modified  or  enlarged  by  simple 
contract.^  To  the  universality  of  this  rule,  Jordan  v.  Cooper  ^  is  an 
undoubted  exception  ;  but  the  supposition,  that  it  has  driven  the  rule 
from  our  courts,  is  an  erroneous  one.  There  it  was  determined  that  the 
acceptance  of  a  deed,  after  the  appointed  day  of  delivery,  might  be 
pleaded  as  equivalent  to  performance  at  the  day,  to  entitle  the  vendor 
to  a  specific  execution  of  the  contract ;  but  the  remedy  was  not  viewed, 
as  to  anything  but  the  form  of  it,  in  the  light  of  an  action  at  law,  or 
as  anything  else  than  a  substitute  for  a  bill  in  equity.  From  what  fell 
from  the  Chief  Justice  and  myself,  it  may  be  supposed  that  we  took 
the  plaintiff  to  be  without  remedy  at  law,  and,  in  fact,  the  matter  was 
considered  in  that  aspect ;  but  it  is  certain  that,  although  he  had  no 
legal  remedy  on  the  writing,  he  might  have  maintained  assumpsit  on 
the  contract,  as  modified  by  the  acceptance,  in  which  the  specialty 
would  have  been  admissible  as  inducement  to  show  what  parts  of  the 
original  contract  were  incorporated  with  the  new  one.  Such  is  the 
principle  of  Baird  v.  Blaigrove,^  Jewel  v.  Schoepel,''  and,  perhaps, 
Mudd  V.  Mudd,*  which  seem  to  be  founded  on  Heard  v.  Wadham,^  and 
other  modern  English  cases,  which  are  not  authority  here.^°  In  these, 
it  has  been  determined  that  where  the  stipulations  in  a  deed  are  incor- 
porated in  a  parol  contract  with  matters  unconnected  with  the  deed, 
assumpsit  lies  for  a  breach  of  it  as  an  entire  thing.  But  it  is  obvious 
that  this  remedy  is  an  inefficient  one,  and  absolutely  worthless  after  a 
lapse  of  six  years ;  consequently,  its  existence  at  law  furnishes  no 
objection  to  a  specific  execution  in  equity,  to  enforce  which  was  the 

1  1  Chit.  Plead.  115  ;  Schaeffer  v.  Gei-  p.  324,  where  the  cases  are  all  collected, 

senberg,  11  Wright  500.  ^  1  Wash.  Virg.  Rep.  170. 

'  3  Johns.  48  ;  McKnight  v.  Kreutz,  1  '  4  Cowen  564. 

P.  F.  Smith  232.  »  3  H.  &  J.  438. 

«  Com.  Dig.  "  Covenant,"  A.  2.  '1  East  619. 

*  See  Luclani  v.  American  Fire  Insu-  '«  See  2  T.  R.  479  ;  3  T.  R.  590 ;  and  1 

ranee  Co.,  2  Wh.  167.  M.  &  S.  575. 

'  3  S.  &  R.  579.    See  Linn's  Ana.  Dig. 
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object  in  Jordan  v.  Cooper.  That  covenant  is  not  maintainable  on  a 
heterogeneous  agreement,  as  a  common-law  remedy,  is  most  undoubted ; 
^and  for  the  reason  that  a  contract  cannot  rest  partly  in  writing  and 
partly  in  parol ;  for,  as  the  alteration  of  a  contract  makes  it  a  different 
contract,  just  as  the  altering  of  an  instrument  is  laid  in  an  indictment 
of  forgery,  as  the  making  of  a  new  and  entire  instrument,  which  it  is 
in  effect ;  so  the  altering  of  a  written  contract  by  parol  makes  it  all 
parol.  And  it  is  certainly  more  reasonable  that  the  parol  part,  being 
the  more  recent  expression  of  the  intention,  should  draw  to  its  nature 
the  retained  stipulations  of  the  old  contract,  than  that  the  latter  should 
draw  to  them  the  parol  stipulations,  which  are  incapable  of  assimila- 
tion to  a  specialty.  The  matter  for  consideration,  therefore,  is, 
whether  necessity  requires  the  principle  of  Jordan  v.  Cooper  to  be 
carried  further  than  the  case  there  decided,  in  which  there  was  no 
modification  of  the  covenants  on  which  the  defendant  was  called  to 
respond.  Now  there  is  a  substantive  difference  between  an  alteration 
of  the  plaintiff's  stipulations,  being  but  conditions  precedent  to  the 
action,  and  those  of  the  defendant,  on  which  it  is  directly  founded. 
The  performance  of  the  first  may  be  waived  before  the  day,  so  as  to 
entitle  the  plaintiff,  without  more,  to  an  action  on  the  defendant's 
covenants ;  and  it  is  but  a  step  further  to  sustain  it  on  a  waiver,  after 
the  day,  in  order  to  satisfy  the  requirements  of  justice  by  a  specific 
execution.  But  to  sustain  a  count,  based  specifically  on  covenants 
modified  by  parol,  would  require  us  to  give  to  the  whole  the  quality 
and  effect  of  a  specialty.  The  parts  superadded  would  be  exempt 
from  the  Statute  of  Limitations  ;  and  the  money  secured  by  them  would 
come  in  for  a  preference  before  the  simple  contract  debts  of  a  decedent. 
It  is  certainly  less  incongruous  to  reduce  the  whole  to  parol ;  the 
written  contract  being  treated  as  abandoned,  or  used  no  further  than 
to  mark  the  terms  and  extent  of  the  new  stipulations."  ^ 

The  present  inquiry  relating  merely  to  the  application  of  the  remedy, 
it  would  be  irrelevant  to  examine  into  the  nature  and  description  of 
the  different  covenants,  which  only  appropriately  fall  within  the  scope 
of  treatises  on  the  law  of  nisi  prius,  and  may  be  found  described  in 
them  all. 

Covenant  is  the  usual  civil  remedy  upon  indentures  of  apprentice- 
ship ;  against  the  master  for  not  instructing  his  apprentice,  or  against 
a  party  who  convenanted  for  the  due  service  of  such  apprentice,  but- 
will  not  lie  against  an  infant  apprentice.^  It  lies  also  on  articles  of 
agreement  under  seal,  or  deeds  of  separate  maintenance  ;'  and  on  cove- 
nants in  deeds  of  conveyance,  &c.,  for  good  title  or  charter-parties  of 
affreightment ;  on  policies  of  insurance  under  seal ;  on  annuity  deeds ;  * 
and  on  covenants  in  indentures  of  copartnership.  A  parol  agreement 
cannot  be  set  up  in  an  action  of  covenant  upon  a  guaranty  for  the  pay- 
ment of  rent.° 

The  action  of  covenant  is  the  appropriate  and  most  definite  remedy 
where,  in  affirmance  of  the  contract,  a  vendor  seeks  to  recover  the 

1  Vioary  v.  Moore,  2  Watts  456,  457 ;  Casey  430. 
McGrann  v.  N.  L.  Railroad  Co.,  5  Casey        ^  1  Chit.  PI.  116. 
82 ;  Lawall  v.  Rader,  12  Harris  283,  2        •'  Ibid. ;  2  New  Rep.  148 
Grant  426,  s.  c. ;  Barnhart  v.  Riddle,  5        *  1  Chit.  PI.  1 16. 
Casey  92 ;  Lehigh  Coal  Co.  v.  Harlan,  3        '  Allen  v.  Herman,  3  Phila.  378. 
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purchase-money  upon  articles  of  agreement  for  the  sale  of  land,  the 
vendee  not  having  entitled  himself  to  a  deed  by  fulfilling  his  part 
thereof.' 

An  action  of  covenant  upon  articles  of  agreement  for  the  sale  of 
land  to  recover  the  purchase-money,  is,  in  effect,  an  equitable  proceed- 
ing, to  compel  specific  performance  of  the  contract,  and  is  to  be 
governed  by  the  same  equitable  principles.^  I 

It  is  also  a  remedy,  and  is  said  to  occur  most  frequently  on  leases — 
either  at  the  suit  of  the  lessee,  his  executor,  or  assignee,  against  the 
lessor  for  the  breach  of  a  covenant  for  quiet  enjoyment,  &c.,  or  by  the 
lessor,  &c.,  against  the  lessee,  &c.,  for  non-payment  of  rent,  not  repair- 
ing, &c.'  At  common  law,  upon  the  death  of  a  lessor  seised  in  fee, 
his  heir  might  sue  for  a  subsequent  breach  of  a  covenant  running  with 
the  land,  although  not  named  in  the  lease  ;*  and  the  action  of  debt  lay 
for  the  assignee  of  the  reversion  for  rent  at  common  law ;  ^  but  no 
persons  could  formerly  support  an  action  of  covenant,  or  take  advan- 
tage of  any  covenant  or  condition,  except  such  as  were  parties  or 
privies  thereto  ;  and,  of  course,  no  grantee  or  assignee  of  any  rever- 
sion or  rent.°  To  remedy  this,  the  statute  32  Hen.  VIII.  c.  34,'  gives 
the  assignee  of  a  reversion  the  same  remedies  against  the  lessee,  or  his 
assignee,  or  their  personal  representatives,  upon  covenants  running  with 
the  land,  as  the  lessor  or  his  heir,  or  their  successor,  had  at  common 
law  ;  and,  on  the  other  hand,  such  assignee  is  liable  by  the  statute  to 
an  action  for  a  breach  of  covenant  running  with  the  land,  as  the  lessor, 
&c.,  was  at  common  law.* 

It  seems  that  a  conveyance  of  a  lot,  on  ground-rent,  described  as 
"  bounded  on  the  south  by  Beck  Street,  to  be  laid  open  fifty  feet  wide, 
from  Sixth  Street  to  Seventh  Street,"  creates  a  covenant  that  the  street 
should  be  opened  of  that  width,  to  give  access  to  the  lot ;  and  that 
such  covenant,  while  it  remains  unbroken,  runs  with  the  land.'  But  it 
seems  that  an  action  for  a  breach  of  such  covenant  could  be  maintained 
only  by  him  who  was  the  owner  at  the  time  of  the  breach,  and  not  by 
a  subsequent  grantee.'" 

Notwithstanding,  however,  the  apparent  incongruity  of  the  decisions, 
it  seems  to  have  been  settled  that  covenant  did  not  lie  against  one  who 
had  not  actually  sealed  the  deed.  Forms  of  pleading,  it  was  said,  are 
touchstones  of  the  law,  and  no  pleader  could  make  a  successful  pro- 
fert  of  a  deed  poll  as  the  act  of  one  who  had  not  sealed  it.  Mutual 
covenants  may  be  contained  in  the  same  instrument,  but  each  must 
seal  and  deliver  his  own  exactly,  as  if  they  were  contained  in  several 
parts  of  it."  But  recently,  by  the  Act  of  25th  April  1850,  §  8 : '' 
"  In  all  cases  now  pending,  or  hereafter  to  be  brought  in  any  court  of 
record  in  this  Commonwealth,  to  enforce  the  payment  of  ground-rent 
due  and  owing  upon  lands  or  tenements,  held  by  virtue  of  any  lease 
for  life,  or  a  term  of  years,  or  in  fee,  the  lessor,  his  heirs  and  assigns, 

1  Love  V.  Jones,  4  Watts  465.     For  a        '  Rob.  Dig.  227. 
view  of  the  advantages  of  this  remedy        *  Ibid. 

aver  that  by  ejectment,  see  Ibid.  °  Dailey  v.  Beck's  Exec'rs,  Bright.  R. 

2  Nicol  V.  Carr,  11  Casey  381.  107. 

"  Franciscus  v.  Reigart,  Ibid.  111.  "  Ibid. 

*  2  Lev.  92.  "  Maule  v.  Weaver,  7  Barr  331. 

6  1  Saund.  241,  c.  "  Purd.  Dig.  516,  Pamph.  L.  571. 
6  1  Chit.  PI.  117. 
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shall  have  a  full  and  complete  remedy  therefor  by  action  of  covenant 
against  the  lessee  or  lessees,  his,  her,  or  their  heirs,  executors,  adminis- 
trators, or  assigns,  whether  the  said  premises,  out  of  which  the  rent 
issues,  be  held  by  deed  poll,  or  otherwise." 

Before  this  act  the  law  was  otherwise.*  This  act  is  constitutional, 
as  it  operates  only  on  the  remedy.^  It  was  designed  to  give  an  action 
of  covenant  for  rent  reserved  by  deed,  which  had  not  been  sealed  by 
the  defendant.'  Under  it  covenant  will  lie  against  the  assignee  of  the 
lessee,  for  arrears  which  accrued  before  the  assignment.^ 

A  purchaser  at  sheriiF's  sale  of  a  ground-rent,  may  maintain  cove- 
nant against  the  owner  of  the  land  out  of  which  it  issues.* 

All  the  assignees  of  a  lot  of  ground,  subject  to  a  ground-rent, 
though  claiming  by  assignments  of  diiferent  dates,  may  be  joined  in 
an  action  of  covenant  for  arrears  of  ground-rent  accruing  after  their 
several  assignments.' 

Arrears  of  ground-rent  in  a  personal  action,  bear  interest  from  the 
time  they  fall  due.'    But  not  where  recourse  is  had  to  the  land.* 

An  assignee  of  the  lessee  ought  not  to  be  charged  with  interest  on 
arrears  which  accrued  prior  to  the  conveyance  to  him ;  but  on  subse- 
quent arrears  he  is  liable  for  interest.' 

An  action  of  covenant  under  32  Hen.  VIII.  is  transitory,  being 
founded  on  privity  of  contract,  and  will  therefore  lie  in  Pennsylvania, 
whether  the  lands  be  abroad  or  in  the  county  in  which  the  action  is 
brought.*"  As  assumpsit  is  the  proper  remedy  to  recover  unliquidated 
damages  for  the  breach  of  a  parol  promise,  covenant  is  exclusively 
applicable  to  every  uncertain  demand  arising  on  a  specialty  ;  and  as, 
in  assumpsit,  every  simple  contract  debt,  however  certain,  may  be 
recovered  in  the  form  of  damages,  so  every  debt  evidenced  by  deed,  is 
the  subject  of  this  action,  even  though  secured  by  a  penalty  ;  and,  in 
this  latter'case,  it  is  sometimes  even  preferable  to  proceed  in  covenant, 
as  will  be  seen  when  the  election  of  actions  is  considered.  Where  a 
covenant  is  made  by  one  man  for  the  benefit  of  another,  the  action 
must  be  brought  in  his  name  who  made  the  covenant,  and  not  of  that 
of  the  person  for  whose  benefit  it  was  made."  But  it  is  otherwise  in 
assumpsit ;  there  the  person  for  whose  benefit  the  promise  is  made 
may  support  the  action.*^ 

Covenant,  and  not  account-render,  is  the  proper  remedy  for  wrong- 
fully dissolving  a  partnership  entered  into  by  articles  under  seal,  and 
acts  tending  thereto,  and  it  will  lie  without  an  express  covenant  to 
sustain  it." 

Since  the  Act  of  1705,  the  law  of  England,  in  cases  of  independent 
covenants,  that  one  party  may  have  his  action  before  he  has  perfof  med 
his  part,  does  not  hold  in  Pennsylvania,  as,  by  that  act,  the  adverse 

*  Greenough  ».   Greenough,  1   Jones         ^  Ter-Hoven  v.  Kerns,  2  Barr  96 
488-9 ;  Maule  v.  Weaver,  7  Barr  329 ;         »  McQuesney  v.  Hiester,  9  Casey  435. 
Brightly's  R.  445  "  Kenwood  v.  Cheeaeman,  3  S.  &  R. 

^Taggartw.  McGinn,  2  Harris  155.  502. 

»  Louer  v.  Hummel,  9  Harris  451-4.  "  Stroheeker  v.  Grant,  16  S  &  R  237  • 

*  MoQuesney  v.  Hiester,  9  Casey  435.  Poor  Directors   o.   MoFadden    1  Grant 
"  Streaper  v.  Fisher,  1  Rawle  155.  230.  ' 

*  Hannen  w.  Ewalt,  6  Harris  9.  "  Stroheeker  v.  Grant  16  S  &  T!  Pil 
'  Buck  V.  Fisher,  4  Wharton  516.  '^  Addams  v.  Tutton,  3  Wri'^ht  447. 
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party  may  give  any  bond,  bill,  receipt,  account,  or  bargain  in  evidence,' 
to  lessen  or  destroy  the  right  to  damages.  But  this  act  must  not  be 
understood  to  adeem  the  right  of  action  altogether,  but  only  to  allow 
evidence  by  way  of  offset,  or  in  mitigation  of  damages,  which  in  the 
Circuit  Court  of  the  United  States,  adopting  the  English  rule,  has 
been  rejected  as  inadmissible,^  where  the  covenants  are  independent. 
The  rule  in  this  State  appears  to  be,  where  the  covenants  are  mutual 
and  concomitant,  one  party  cannot  call  on  the  other  to  perform  his 
part  of  the  contract,  without  having  actually  performed  or  tendered 
performance  of  his  own.'  But  where  covenants  are  mutual,  and  to  be 
performed  at  the  same  time,  the  plaintiff  need  only  aver  his  readiness 
and  willingness  to  perform.^ 

On  the  other  hand,  where  the  covenants  are  independent,  an  action 
may  be  maintained  for  a  breach  on  the  part  of  the  defendant,  without 
showing  performance  by  the  plaintiff.  As  where  A.,  by  articles  of 
agreement,  leased  a  mill,  &c.,  to  B.,  for  a  term  of  years  in  considera- 
tion of  a  yearly  rent  which  B.  covenanted  to  pay,  and  A.,  by  the  same 
articles,  covenanted  to  build  an  addition  to  the  dwelling-house,  and  to 
make  certain  improvements  in  the  mill,  and  the  defendant  entered  and 
used  the  mill,  &c. ;  it  was  held,  that  in  an  action  on  the  covenant  to 
pay  rent,  it  was  not  necessary  to  aver  or  prove  performance  of  the 
covenant  to  build,  &c.,  but  that  the  jury  might  defalk  from  the  damages 
the  amount  of  injury  which  the  defeiidant  had  sustained,  from  a  non- 
performance of  his  covenant  by  the  plaintiff.^  Covenant  will  lie  on  an 
agreement  to  pay  one-half  a  reasonable  rent  for  land  occupied  by  the 
covenantee,  the  amount  being  to  be  ascertained  by  the  testimony.^ 

Where  the  defendants  had  undertaken  to  pay  the  plaintiff  all  that 
they  received  for  certain  work  to  be  done  by  him,  he  may  recover 
what  they  received  for  what  he  actually  did,  although  it  was  not  all  he 
had  covenanted  to  do.' 

'  But  a  recovery  in  one  action  of  covenant  is  no  bar  to  another  on 
the  same  instrument  claiming  for  another  breach.* 

By  the  Act  of  8th  April,  1840,  §  1,^  in  all  actions  of  covenant  here- 
after brought  in  any  court  of  record,  upon  any  covenant  for  the  pay- 
ment of  rent,  on  any  ground-rent  or  deed,  if  the  sheriff,  or  other  officer, 
to  whom  any  writ  of  summons  is  directed,  shall  make  return  of  the 
same  with  nihil  endorsed  thereon,  it  shall  and  may  be  lawful  for  the 
plaintiff  or  plaintiffs  to  sue  out  an  alias  writ  of  summons,  returnable 
in  like  manner  as  other  writs  of  summons ;  and  thereupon,  if  the  said 
sheriff  or  other  officer  shall  make  return  of  the  said  alias  writ,  with 
nihil  endorsed  thereon,  the  said  return  of  two  nihils  shall  be  in  all 
respects  equivalent  to  actual  service  of  the  same,  as  is  now  the  practice 
in  cases  of  scire  facias  on  judgments  and  mortgages :  Provided,.how- 
ever.  That  it  shall  be  the  duty  of  the  said  sheriff  or  other  officer  to 
give  notice  of  the  said  alias  writ,  by  serving  a  copy  thereof  on  the 

'  Stout  V.  Rassel,  2  Yeates  334.  "  Hall  v.  Stewart,  2  Jones  211. 

2  Webster  v.  Warren,  2  Wash.  C.  0.  '  D.  C,  McShippery  «;.  Sheron,  Phila. 

R.  456.  496. 

»  Caasell  v.  Cooke,  8  S.  &  R.  268.   See  *  The  Merchants'  Insurance  Company 

ante,  Vol.  I.  459.  t>.  Algeo  &  Co.,  7  Casey  446. 

*  Williams  v.  Bentley,  3  Casey  294.  '  Purd.  Dig.  516 ;  Pamph.  L.  249. 

'  Obermyer  v.  Nichols,  6  Binn.  159. 
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tenanj;  in  possession  of  the  premises,  if  any,  or  if  there  be  no  such 
tenant,  by  posting  a  copy  of  the  same  on  some  conspicuous  part  of  the 
premises,  at  least  ten  days  previous  to  the  return-day  thereof,  and  also 
by  publication  in  one  or  more  newspapers,  in  such  manner  and  for  such 
time  as  the  court,  by  rule  or  otherwise,  shall  direct :  And  provided, 
also,  That  the  plaintiflF  or  plaintiffs  shall  have  filed,  within  two  weeks 
after  the  return-day  of  the  first  writ  of  summons,  in  the  ofiBce  of  the 
prothonotary  of  the  said  court,  a  copy  of  the  deed  on  which  the  suit 
is  brought.^ 

To  entitle  a  plaintiff  to  a  judgment  upon  two  returns  of  nihil  hahet 
on  the  quarto  die  post,  the  second  scire  facias  must  have  issued  ten 
days  before  the  return-day.^  And  the  narr.  should  have  been  filed  as 
in  other  cases  of  summons.*  But  if  the  judgment  be  under  f  100,  it 
does  not  carry  costs.* 

2.  Declaration. 

The  declaration  in  this  action  (for  it  is  to  be  observed  that  a  state- 
ment under  the  Act  of  1806  would  be  improper),*  must  aver  that  the 
contract  was  under  seal ;  and  should  usually  make  a  profert  thereof,  or 
show  some  excuse  for  the  omission ;  it  is  not  necessary  to  state  the 
consideration  of  the  defendant's  covenant,  unless  the  performance  of 
it  constituted  a  condition  precedent,  when  such  performance  must  be 
averred  ;  the  consideration  must  be  also  truly  described,  and  proved 
as  laid,^  and  only  so  much  of  the  deed  and  covenant  should  be  set 
forth  as  is  essential  to  the  cause  of  action,  and  each  may  be  stated 
according  to  the  legal  efiect,  though  it  is  more  usual  to  declare  in  the 
words  of  the  deed ; ''  and  the  breach  also  may  be  in  the  negative  of  the 
covenant,  generally,^  or  according  to  the  legal  effect,  and  sometimes  in 
the  alternative  ;  and  several  breaches  may  be  assigned  at  common  law  ; 
and  damages,  being  the  object  of  the  suit,  should  be  laid  suflBcient  to 
cover  the  real  amount.' 

In  an  action  of  covenant  brought  by  E.  B.,  it  was  held  that  the 
plaintiff  might  file  a  new  narr.,  setting  forth  an  agreement  under  seal 
in  the  name  of  J.  Y.,  agent  of  B.  B.'" 

3.  Fleas. 

In  covenant,  it  is  said  in  the  English  books,  there  is  strictly  no  plea, 
which  can  be  termed  a  general  issue,  for  non  est  factum  only  puts  in 
issue  the  fact  of  sealing  the  deed ; "  and  non  infregjt  conventionem, 
and  nil  debet  are  insuflScient  pleas,  and  therefore  most  matters  of 
defence  must,  in  England,  be  pleaded  specially.'^  But  in  Pennsylvania, 

'  See,  as  to  manner  of  taking  judg-  judgment  was  therefore  irregular.  Judg- 
ment, post,  34.  ment  and  execution  set  aside. 

^  Laws  V.  McDaniel,  Dist.  Ct.  C.  C.  *  Janney  v.  Funston,  1  Pliila.  R.  373. 

P.,  3  P.  L.  J.  72.  6  Dixon  „  Sturgeon,  6  S.  &  R.  25. 

'  Pa.  Hospital  v.  White,  D.  C.  March  «  The  Farmers'  and  Mechanics'  Bank 

25th  1845.     Why  execution  should  not  v.  Smith,  3  S.  &  R.  63. 

be  set  aside,  and  judgment  opened.     Per  '  1  Chit.  Plead.  120  ;  see  also  Jordan 

Curiam.    We  are  of  opinion  that  to  en-  «.  Cooper,  3  S.  &  R.  564,  577. 

title  a  plaintiff  to  a  judgment  by  default,  ^  Bender  v.  Promberger,  4  Dallas  436. 

for  want  of  appearance  upon  a  return  of  '1  Chit.  Plead.  116. 

two  nihils  under  the  Act  of  April  8th  '"  Druckenmiller  v.  Young,  3   Casey 

1840,  "  for  the  better  securing  the  pay-  97.                                                ' 

ment  of  ground-rents,"  (Purd.  Dig..  516)  "  Evans  ».  Dravo,  12  Harris  62. 

it  is  necessary  that  a  narr.  should  be  ^^  1  Chit.  Plead.  120. 
filed,  as  in  other  cases  of  summons.    This 
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there  is  a  form  of  plea  of  the  nature  of  a  general  issue,  which  has 
obtained  the  sanction  of  long  usage,  under  which  the  defendant  may 
give  in  evidence  anything  which  he  might  have  pleaded.  This  plea  is 
performance,  usually  pleaded  with  leave  to  give  in  evidence  everything 
that  amounts  to  a  defence,  upon  notice  to  the  plaintiff,  without  form.' 
It  is  an  equitable  plea,  like  payment,  and  consequently  may  be  sup- 
ported by  the  same  equitable  evidence.^  Though  of  the  nature  of  a 
general  issue,  it  does  not  put  in  issue  the  whole  of  the  declaration  ;  for 
it  admits  the  execution  of  the  instrument ;  but  not  the  plaintiff's  per- 
formance of  his  part  of  the  agreement,  when  he  avers  performance  in 
the  declaration.' 

The  plea  of  non  inf regit  conventionem  in  covenant,  on  an  instru- 
ment under  seal  for  the  payment  of  money,  is  an  affirmative  one  in 
fact,  and  leaves  the  onus  on  defendant  to  prove  payment. 

Under  such  a  plea,  under  our  blended  system  of  law  and  equity,  a 
defendant  can  set  up  any  facts  in  defence,  which,  though  not  amount- 
ing to  payment,  would  excuse  non-payment — anything  which  would 
show  that  in  good  conscience  he  ought  not  to  be  called  on  to  perform 
his  covenant.^ 

In  an  action  upon  a  covenant  to  account  and  pay,  "  at  any  time, 
when  lawfully  required,"  the  defendant  cannot  avail  himself,  upon  the 
plea  of  covenants  performed,  of  the  defence  that  he  had  not  been  law- 
fully required  to  account  and  pay  before  suit  brought.^  With  this 
plea,  no7i  est  factum  may  be  joined."  Where  the  declaration  on  a  bond 
does  not  set  forth  the  condition,  the  want  of  oyer  of  the  condition,  in  a 
plea  of  performance,  is  fatal  on  demurrer.''  The  objection  to  the  plea 
of  non  mfregit  conventionem  appears  to  arise  in  consequence  of  the 
form  of  the  covenant ;  where  the  covenant  is  negative,  this  plea  being 
a  negative,  there  would  be  two  negatives  out  of  which  there  could  not 
be  a  good  issue.  If,  then,  this  plea  can  be  pleaded  in  any  case,  it 
must  be  in  the  single  instance,  when  the  declaration  states  a  single 
breach  of  covenant  in  the  affirmative,  and  concludes  with  an  affirma- 
tive allegation:  "And  so  the  defendant  has  broken  his  covenant."' 
Though  the  plea  of  covenants  performed,  alone,  admits  the  cause  of 
action  as  laid,  yet  the  addition  of  absque  hoc  has  always  been  consi- 
dered as  putting  in  issue  the  performance  by  the  plaintiff,  as  alleged 
in  the  narr?  In  action  of  covenant  where  the  pleas  are  non  est  factum 
and  covenants  performed  absque  hoc,  it  is  irrelevant  to  inquire  into 
the  validity  as  covenants  of  the  agreements  by  plaintiff.'" 

The  detention  of  purchase-money  on  account  of  breaches  of  the 
vendor's  covenant,  is  a  mode  of  defence  peculiar  to  Pennsylvania  juris- 
prudence ;  but  the  principle  is  well  settled,  that  where  a  vendor  has 
conveyed  land  with  covenants,  on  which  he  would  be  liable  to  the 
vendee  in  damages  for  a  defect  of  title,  the  vendee  may  detain  pur- 
chase-money to  the  extent  to  which  he  would  be  entitled  to  recover 
iamages  upon  the  covenant,  and  he  is  not  obliged  to  restore  possession 

'  Bender  v.  Fromberger,  4  Dallas  439.  '  5  Cranch  257. 

'  Neave  v.  Jenkins,  2  Yeates  108.  *  1  Wh.  Selw.  N.  P.  395. 

3  Ibid.  °  Per  Grier,   J.,   Wilkinson  v.   The 

'  Evans  v.  Dravo,  12  Harris  62.  Pittsburgh  Co.,  6  Barr  398. 

5  Rangier  v.  Morton,  4  Watts  265.  '°  School  Directors  v.  MoBride,  10  Har- 

«  See  3  Pickering  388.  ris  216. 
VOL.  II. — 3 
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to  his  vendor  before  or  at  the  time  of  availing  himself  of  such  a  defence. 
But  where  there  is  covenant  against  a  known  defect,  the  vendee  may 
not  detain  purchase-money  unless  the  covenant  has  been  broken.  And, 
if  the  covenant  be  for  seisin,  or  against  encumbrances,  it  is  broken  as 
soon  as  made,  if  a  defect  of  title  or  an  encumbrance  exist :  but,  if  it 
be  a  covenant  of  warranty,  it  binds  the  grantor  to  defend  the  posses- 
sion against  every  claimant  of  it  by  right,  and  is  consequently  a  cove- 
nant against  rightful  eviction  ;  and  to  maintain  an  action  for  breach  of 
it,  an  eviction  must  be  laid  and  proved,  not  necessarily  by  judicial 
process  or  the  application  of  physical  force,  but  by  the  legal  force  of 
an  irresistible  title.  There  must  be  proof,  at  the  least,  of  an  involun- 
tary loss  of  the  possession.  And,  as  the  right  to  detain  purchase- 
money  is  in  the  nature  of  an  action  on  the  covenant,  and  is  allowed  to 
prevent  circuity,  the  vendee  who  seeks  to  detain  by  virtue  of  a  cove- 
nant of  warranty,  is  as  much  bound  to  prove  an  eviction  as  if  he  were 
plaintiff  in  an  action  of  covenant.' 

Nil  hahuit  in  tenementis  in  covenant,  for  rent  reserved  by  inden- 
ture, is  bad  on  demurrer.^  And  where  one  party  is  the  cause  why  the 
covenant  by  the  other  party  cannot  be  performed,  performance  by  the 
latter  is  excused  ;  and  the  thing  contracted  to  be  done  by  the  former 
may  be  enforced  by  suit  without  averring  performance,  and  proof  of 
such  conduct  will  support  the  averment  of  performance.^ 

In  an  action  of  covenant,  a  defendant  may  plead  an  attachment- 
execution  against  the  plaintiff,  in  order  to  place  the  facts  upon  the 
record,  though  it  be  not  either  in  bar  or  abatement,  when  such  attach- 
ment-execution has  been  served  upon  the  defendant  as  garnishee,  so 
that  the  judgment  may  be  qualified  accordingly  ;  and  this  is  eminently 
proper,  when  the  proceedings  are  before"different  courts.^ 
4.  Judgment. 

The  judgment  in  this  action  is,  that  the  plaintiff  recover  a  named 
sum  for  his  damages  which  he  has  sustained  by  reason  of  the  breach  or 
breaches  of  covenant,  together  with  full  costs  of  suit,  to  which  the 
plaintiff  is  entitled,  though  the  damages  recovered  be  under  40s.,  the 
statute  of  43  Eliz.,  under  which  the  judge  may  certify  in  England  that 
the  debt  or  damages  to  be  recovered  do  not  amount  to  40s.,  with  a 
view  to  deprive  the  plaintiff  of  costs,  not  being  in  force  in  this  State. 
The  jury  may  find  and  certify  a  balance  in  favor  of  the  defendant  in 
this  action.'  It  is  not  so  much  the  form  of  the  action  as  the  nature 
of  the  cross  demand  which  determines  the  power  of  the  jury  so  to 
certify.' 

In  strict  law  whenever  a  covenant  is  broken,  the  plaintiff  is  entitled 
to  recover  full  damages  for  the  breach  of  it ;  but  equity  intervenes  and 
allows  the  defendants  still  to  perform  their  covenant,  on  payment  of 
compensation  for  their  negligence.  In  equity  the  time  of  the  perform- 
ance of  a  contract  ought  to  be  regarded  as  immaterial,  where  there 
has  been  no  material  change  in  the  circumstances  affecting  the  con- 
tract, and  when  the  party  complaining  has  not  seriously  urged  the 

'  Wilson  V.  Cochran,  10  Wright  229.  "  Huntingdon  and   Broad  Top   Rail- 

'  Naglee  v.  IngersoU,  7  Barr  205.    As  road  Co.  v.  McGovern,  5  Casey  78. 

to  the  legal  evidence  in  this  action,  see         *  Kase  v.  Kase,  10  Casey  128. 

1  Wh.  Selw.  N.  P.  393,  where  the  cases         *  Vicary  v.  Moore,  2  Watts  451. 

are  collected.  ^  Ibid.  459.     See  ante,  Vol.  I.  463-6. 
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performance  of  it.     The  plaintiff  cannot  recover  damages  for  having 
to  employ  counsel  to  bring  suit  upon  the  contract.' 

In  covenant  upon  articles  of  agreement  for  the  sale  of  land,  in 
general,  the  vendor  cannot  recover  a  judgment  in  affirmance  of  the 
contract  without  the  tender  of  a  deed ;  and  the  court  should  require 
the  deed  to  be  filed  with  the  prothonotary  for  the  benefit  of  purchasers 
at  the  sale  under  such  judgment.^  The  plaintiff  in  an  execution  on  a 
judgment  in  covenant  upon  an  agreement  for  the  sale  of  land,  sells  all 
the  estate  in  the  land  which  he  agreed  to  sell  to  the  defendant.'  In 
covenant  for  non-compliance  with  a  contract,  to  make  a  title  free  of 
encumbrance,  the  jury  must  be  confined,  provided  the  inability  be 
bond  fide,  to  damages  necessarily  and  directly  arising  from  the  breach ;  * 
though  it  is  otherwise,  had  there  been  fraud,  in  which  case  the  cove 
nantee  may  be  compensated  for  the  loss  of  a  bargain.^ 


SECTION  IV. 

OF   THE   ACTION   OF   DETINUE. 

1.  Where  the  action  lies. 

2.  Declaration. 

3.  Pleas. 

4.  Judgment. 

1.  Where  the  action  lies. 
This  action  being  subject,  in  England,  to  trial  by  wager  of  law,  it 
had  fallen  into  disuse  until  that  mode  of  trial  having  become  obsolete, 
it  is  now  frequently  adopted.^  The  action  is  classed,  by  some  writers, 
amongst  actions  ex  delicto  ;  but  the  majority  rank  it  in  the  division  of 
those  ex  contractu,  as  it  may  be  joined  with  debt,  and  as  it  has  been 
generally  stated  that  detinue  is  not  sustainable  where  the  goods  came 
tortiously  into  the  defendant's  possession  ;''  and,  finally,  as  the  history 
of  the  remedy  shows  it  to  be  no  other  than  an  action  of  debt  in  the 
detinet.^     It  has  been  thought  by  one  writer,  that  this  remedy  ought 

'  Haverstick  v.  Erie  Gas  Co.,  5  Casey  not  persisting  in  his  action,  the  case  was 

254.  not  determined.     See  a  dissertation  on 

^  Love  V.  Jones,  4  Watts  465.  the  subject  of  wager  of  law,  showing  the 

'  Ibid.     As  to  the  measure  of  dam-  mode  of  making  the  defence  in  observ- 

ages  for  the  breach  of  covenants   in  a  ance  of  the  ancient  ceremonies,  in  The 

deed,  see  note  a.  to  1  Wh.  Selw.  N.  P.  Jurist,  No.  1,  Art.  8.     The  practice  of 

399.  bringing  actions  of  debt  on  simple  oon- 

*  Bitner  v.  Brough,  1  Jones  127.  tract,  it  is  said,  has  prevailed  of  late  in 
^  Ibid.     Rogers,  J.                          *  England,  where  the  plaintiff's  attorney 

*  1  Chit.  Plead.  121,  Am.  ed.  In  the  thinks  his  case  very  clear,  and  that  there 
case  of  King  v.  Williams,  2  Barn.  &.  ia  good  chance  of  getting  judgment  by 
Cress.  539,  however,  which  was  an  ac-  default:  and  by  bringing  the  action  in 
tion  of  debt  on  a  simple  contract,  the  debt,  instead  of  assumpsit,  if  judgment 
defendant  pleaded  nil  debet  per  legem,  goes  by  default,  the  plaintiff  may  have 
and  offered  to  wage  his  law.  But  the  finaljudgmeutwithout  a  writ  of  inquiry, 
judges  declining  to  instruct  the  defend-  Ibid. 

ant  in  pursuing  the  defence,  by  indicat-        '    Vide  Ibid. 

ing  the  number  of  compurgators  with        "  2  Reev.  H.  B.  L.  329-330 ;   N.  A. 

which  to  wage  his  law,  and  the  plaintiff     Ins.  Co.  v.  Levy,  1  Am.  Law  Reg.  243. 
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to  be  considered  as  arising  ex  delicto,  because  it  has  been  supported 
against  an  infant,^  which  could  not  be  done  if  the  action  arose  ex  con- 
tractu merely.^  Another  characteristic  which  it  possesses  of  an  action 
ex  contractu,  is,  that  where  the  chattel  has  been  delivered  to  two,  this 
action  must  be  brought  against  both.' 

This  action  is  the  only  remedy  by  suit  for  the  recovery  of  ft  personal 
chattel,  unless  in  those  cases  where  the  party  can  regain  the  possession 
by  replevin :  for  in  the  action  of  trover  for  detaining  goods,  or 
assumpsit  for  not  delivering  them,  damages  only  can  be  recovered.* 
In  detinue,  the  plaintiff  seeks  to  recover  the  goods  in  specie,  or  in 
failure  thereof  the  value  (for  it  is  in  the  election  of  the  defendant 
whether  he  will  deliver  the  specific  goods  or  pay  the  value  thereof), 
and  also  damages  for  the  detention.^  Detinue  is  not  within  the  juris- 
diction of  an  alderman  or  justice  of  the  peace,  in  consequence  of  the 
form  of  the  judgment,  which  will  be  described  at  the  end  of  this 
section.* 

This  action  may  be  considered,  1st,  with  reference  to  the  nature  of  the 
thing  to  be  recovered  ;  2dly,  the  plaintiff's  interest  therein  ;  3dly,  the 
injury  ;  4thly,  the  form  of  the  writ,  the  pleadings  and  evidence  ;  5thly, 
the  verdict  and  judgment ;  and  Gfhly,  the  execution. 

1.  As  the  object  of  this  action  is  the  recovery  of  a  specific  chattel, 
the  goods  for  which  it  is  brought  must  be  distinguishable  from  other 
property,  and  their  identity  ascertained  by  some  certain  means  :  thus, 
it  lies  for  a  horse,  a  cow,  or  money  in  a  bag ;  but  for  money  or  corn, 
&c.,  not  in  a  bag  or  chest,  or  otherwise  distinguishable  from  property 
of  the  same  description,  detinue  cannot  be  supported.'  It  lies  upon  a 
contract  for  not  delivering  a  specific  chattel  in  pursuance  of  a  bailment 
or  other  contract ;'  but  as,  to  support  this  action,  the  property  in  some 
particular  chattel  must  be  vested  in  the  plaintiff,  assumpsit,  or  debt  in 
the  detinet,  is  the  only  remedy  for  the  non-delivery  of  corn,  &c.,  sold, 
where  no  specific  corn  is  contracted  for.' 

2.  A  person  who  has  the  absolute  or  general  property  in  goods,  and 
the  right  to  immediate  possession,  may  support  this  action,  although 
he  has  never  had  the  actual  possession ;  therefore  an  heir  may  maintain 
detinue  for  an  heir-loom  ;  and  if  goods  be  delivered  to  A.  to  be  deli- 
vered to  B.,  the  latter  may  support  this  action,  the  property  being 
vested  in  him  by  the  delivery  to  his  use.^"  But  if  the  plaintiff  have 
not  the  right  to  the  immediate  possession  of  the  goods,  and  his  interest 
be  in  reversion,  he  cannot  support  detinue,  trespass,  or  trover."  A 
person  who  has  only  a  special  property,  as  a  bailee,  may  also  support 
this  action  where  he  delivered  the  goods  to  the  defendant,  or  they  were 
taken  out  of  such  bailee's  custody.'^  It  is  said  that  if  a  person  detain 
the  goods  of  a  woman,  which  came  to*his  hands  before  her  marriage, 
the  husband  alone  must  bring  this  action,  because  the  property  is  in 

'  1  New  Rep.  140.  in  this  action,  see  Vol.  I.  294. 

2 1  Dunl.  Pr.  20-21,  n.  '  1  Chit.  Plead.  118,  121,  and  Ibid. 

'  7  I-I.  IV.  6  Archb.  Plead.  75,  Am.  authorities  in  note, 

ed.  8  Ibid.  F.  N.  B.  138. 

*  3  Bl.  Com.  146,  152.  '  1  Chit.  122. 

0  1  Wh.  Selw.  N.  P.  492.  "  Ibid.  2  Saund.  47,  a.  n. 

'  «  Sprenkle  v.  Spots,  C.  P.  York  Co.  "  Ibid.  7  T.  R.  9. 

K.  Dem.  Press,  Dec.  6,  1825.     As  to  bail  "  2  Saund.  47,  b.  c.  d. 
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him  alone  at  the  time  of  action  brought.*     In  North  Carolina  it  has 
been  decided  that  the  action  must  be  brought  in  the  names  of  both.^ 

3.  The  gist  of  this  action  is  the  wrongful  detainer,  and  not  the  ori- 
ginal taking'  (which  is  another  reason  why  it  is  classed  amongst  actions 
founded  on  a  tort),  the  mode  which  the  defendant  obtained  possession 
of  the  chattel,  whether  tortiously,  or  by  a  delivery  or  finding,  being 
immaterial.^  Detinue,  therefore,  lies  against  any  person  who  has  the 
actual  possession  of  the  chattel,  and  who  acquired  it  either  by  bail- 
ment, delivery,  or  finding.^  It  cannot  be  supported  against  a  person 
who  never  had  the  possession  of  the  goods ;  as  against  an  executor  on 
a  bailment  to  the  testator,  unless  the  goods  came  to  the  possession  of 
the  executor  ;^  and  if  there  be  several  executors,  and  one  only  has  the 
possession,  the  action  must  be  brought  against  him  alone  /  nor  does 
it  lie  against  a  bailee,  if,  before  demand,  he  lose  them  by  accident ; 
though  if  he  wrongfully  deliver  the  goods  to  another,  he  will  continue 
liable.*  If  goods  be  delivered  to  a  woman  before  her  marriage,  and 
afterwards  detained,  the  action  must  be  brought  against  husband  and 
wife  ;'  but  if  the  bailment  were  to  the  husband  and  wife  after  marriage, 
it  is  said  that  the  husband  must  be  sued  alone.'^" 

4.  The  form  of  the  writ  in  this  action,  as  given  in  a  recognised 
treatise  on  pleading,  does  not  specify  the  articles,  but  merely  com- 
mands a  render  of  "  certain  goods  and  chattels."  "  InFitz.  N.  B.  138, 
A.,  it  is  said  that  the  rule  in  the  Registrum  Brevium  is,  that  in  the 
writ  de  chartis  reddendis,  the  certain  number  of  charters  or  writings 
ought  to  be  put ;  but  a  case  from  a  year-book  there  cited,  has  the  writ 
in  the  general  form,  and  the  declaration  specific,  which  was  adjudged 
good. 

The  following  is  a  form  of  writ  in  this  action :  "  The  Commonwealth, 
&c. command  A.  B.,  late  of ,  yeoman,  that  justly  and  with- 
out delay,  he  render  to  C.  D.  certain  goods  and  chattels  (or  one 
charter,  or  one  writing,  obligatory,  or  indenture  of  covenant,  or  acquit- 
tance, or  testament,  according  to  the  nature  of  the  case),  of  the  value 

of dollars,  lawful  money  of  the  United  States,  which  he  unjustly 

detains  from  him,  as  it  is  said." 

When  it  is  intended  to  join  debt  and  detinue  in  the  same  action,  the 
form  would  be,  "that  justly,  &c.,  he  render  to  the  said  C.  D.  the  sum 

of dollars,  lawful  money,  &c. ,  which  he  owes  to,  and  unjustly 

detains  from  him,  the  said  plaintifi";  also,  that  he  render  to  him  a  cer- 
tain, &c.  (describing  the  chattel),  which  he  unjustly  detains,"  &i!. 

In  detinue  of  four  quarters  of  barley,  the  writ  did  not  allege  of 
sacks,  and  adjudged  good.'^ 
2.  Declaration. 

With  respect  to  the  pleadings  in  this  action,  the  declaration  need  not 

•  Bui.  N.  P.  50, 1  Chit.  Plead._124,  61;  held  in  Maryland,  that  detinue  does  not 
ged  vide  Rep.  t.  Hardw.  120.  come  within  the  condition  of  such  a  bond, 

2  2  Hayw.  306.  3  Har.  &  McHen.  203. 

«  3  Bl.  Com.  152.  *  Ibid. 

•  1  Chit.  Plead.  123  ;  Cam.  &  Nor.  N.  "  Ibid.  Co.  Lit.  351,  6 ;  2  Hayw.  N. 
(1  Rep.  464.  C.  Rep.  306. 

s  Ibid.  "  2  Bulst.  308. 

«  See  3  Bibb's  Ken.  Rep.  510.  "  Staph,  on  Plead.  14. 

'  Bro.Ab.  "Detinue,"  pi.  81.     In  an  '■' F.  N.  B.  118,  A. 
action  on  an  administration  bond,  it  was 
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state  the  precise  day  of  the  bailment  to,  or  possession  of  the  defend- 
ant, as  it  is  not  material  further  than  is  necessary  in  all  cases  that  it 
be  laid  before  the  action  is  brought,  or  unless  it  constitute  part  of  the 
contract;*  neither  is  the  place  material,  the  venue  being  transitory.^ 
The  declaration  in  this  action  should  state  with  more  certainty  the 
description  of  the  chattels,  than  is  requisite  in  an  action  of  trover  or 
replevin  ;'  but  it  is  not  necessary  to  state  the  date  of  a  deed  ;*'and 
if  the  action  be  brought  for  several  articles,  the  value  of  each  need 
not  be  stated  separately  in  the  declaration,  though  the  jury  should 
sever  the  value  of  each  by  the  verdict ; '  but  the  value  of  all  may  be 
stated  in  gross,  and  the  latter  form  is  most  usual.^  However,  in  Vir- 
ginia, it  has  been  decided,  that  failing  to  lay  a  separate  value  in 
detinue  for  slaves,  as  to  each  one  demanded,  is  fatal  on  demurrer,  but 
is  cured  by  a  verdict  severing  the  values/  In  the  case  of  a  special 
bailment,  it  is  proper  to  declare,  at  least  in  one  count,  on  the  bailment,* 
and  to  lay  a  special  request  by  the  plaintiiF  of  the  things  he  sues  for.* 
In  other  cases,  it  is  sufficient  to  declare  upon  the  supposed  finding, 
which  is  not  traversable.^"  It  has  been  decided  in  the  Court  of  Appeals 
of  Kentucky,  that  the  declaration  ought  to  state  the  time  of  the  finding 
and  detention,  but  the  defect  is  cured  by  the  statute  of  jeofails." 

It  is  advisable,  sometimes,  to  join  a  count  in  this  action  with  a  count 
in  debt,  as  may  be  done  ;  *^  thus,  when  a  defendant  has  in  his  possession 
personal  property,  formerly  of  the  plaintiff,  and  it  be  doubtful  whether 
a  contract  by  the  defendant  for  the  purchase  thereof  can  be  proved,  it 
is  prudent  to  insert  a  count  in  debt  for  goods  sold,  and  another  count 
in  detinue  for  the  goods  themselves,  in  order  that  the  plaintiff  may 
recover  on  one  ground  or  the  other,  and  many  other  cases  may  occur, 
in  which  this  joinder  of  action  may  be  advisable.'^ 
3.  Pleas. 

The  general  issue  in  this  action  is  non  detinet,  the  evidence  under 
which  will  be  stated,  after  we  have  considered  the  plaintifi"'s  evidence. 

The  leading  points  of  evidence  to  be  established  by  the  plaintiff,  are, 
1.  A  property  in  himself  in  the  things  for  which  the  action  is  brought. 
An  absolute  property,  as  we  have  seen,  is  not  indispensable  ;  a  special 
property  will  enable  him  to  sustain  this  action.  Neither,  need  he 
prove  that  he  once  had  actual  possession  of  the  chattels."  2.  Se  must 
prove  the  defendant  to  have  been  in  possession  before  the  issuing  of 
the  writ,*^  in  other  words  his  detainer  ;  which  will  be  sufficient,  unless 
the  defendant  has  been  legally  dispossessed  ;  and  this  it  is  for  him  to 
show.**     Proof  of  a  demand  on  the  part  of  the  plaintiff  previously  to 

^  2  Chit.  Plead.  285,  n.  d.  118,  and  5  T.  R.  409,  this  was  objected 

'  Ibid.  n.  e.  to ;  and  see  the  precedent  in  7  Wentw. 

'  2  Saund.  74,  a.  b.  635,  6,  7. 

*  1  Wils.  116.  10  1  Chit,  ut  supra;    see  the  form,  2 

'2  Bla.   Kep.   853;    1   Chit.   Plead.  lUi.  ut  supra. 

*121.  11  Print.  Dec.  75. 

"  2  Ibid.  285,  n.  g.  "  For  which  there  is  a  form  in  Chit. 

'  2  Munf.  539.  Plead.  *286. 

"  See  the  form,  2  Chit.  285.  i^  Ibid.  n.  m. 

»  1   Chit,  ut  supra.    The  precedents  "  1  Bibb's  Ken.  Rep.  186. 

in  some  of  the  books,  as  in  1  New  Rep.  '^  3  Marsh.  Ken.  Rep  278 

140;  3  Woodes.  106;  AVillis  119,  do  not  '«  1  Wash.  308. 
state  a  special  request;   but  in  Willis 
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the  action,  is  not  necessary  ;^  but  in  the  last  authority  cited,  it  is  held 
that  where  no  other  demand  than  the  writ  is  shown,  the  plaintiff  on  the 
issue  of  detinet  vel  non  can  only  recover  damages  from  the  commence- 
ment of  the  action.^ 

The  manner  in  which  the  goods  came  into  the  possession  of  the 
defendant  is  matter  which,  though  usually  stated  in  the  declaration, 
the  plaintiff  is  neither  obliged  to  prove  accordingly,  nor  is  the  defend- 
ant allowed  to  answer  the  action  by  showing  a  different  manner.'  So, 
where  the  plaintiff  declared  that  the  goods  came  to  the  hands  of  the 
defendant  by  finding,  and  his  evidence  was,  that  he  ha4  delivered  the 
goods  to  the  defendant,  an  infant,  for  a  special  purpose,  the  defendant 
refused  to  redeliver  them ;  it  was  held,  that  the  evidence  supported 
the  declaration.*  The  plaintiff  must  prove  the  detainer  of  the  goods 
precisely  as  laid  in  the  declaration.  Hence,  in  detinue  for  a  bond  for 
1001.  upon  bailment,  if  the  defendant  plead  that  he  did  receive  a  bond 
for  such,  and  it  is  found  that  he  received  a  bond  for  a  greater  sum, 
there  must  be  a  verdict  for  the  defendant ;  because  the  bond  is  not  the 
same  as  that  which  the  plaintiff  demands.' 

The  general  issue  in  this  action  alleges  that  the  defendant  "  does 
not  detain  the  said  goods  in  the  said  declaration  specified,"  &c.  This 
will  apply  either  to  a  case  where  the  defendant  means  to  deny  that  he 
detains  the  goods  mentioned,  or  to  a  case  where  he  means  to  deny  that 
the  goods  so  detained  are  the  property  of  the  plaintiff ;  for,  if  they  are 
not  the  plaintiff's  property,  then  it  is  true  that  the  defendant  does  not 
detain  the  goods  specified  in  the  declaration ;  the  only  goods  there 
specified  being  described  as  the  goods  of  the  plaintiff.'  So  it  will 
apply  to  the  case  of  a  gift  from  the  plaintiff;  for  evidence  of  this 
proves  that  he  does  not  detain  the  plaintiff's  goods.^  So,  where  the 
plaintiff's  title  depends  upon  a  deed  executed  to  defraud  creditors,  the 
defendant  may  show  it  under  this  general  issue.'  But,  upon  this  issue, 
the  defendant  cannot  give  in  evidence  that  the  plaintiff,  who,  as  admin- 
istrator, has  declared  on  the  possession  of  the  intestate,  is  not  the 
rightful  administrator  ;  it  ought  to  be  pleaded.'  Nor,  that  the  goods 
were  pawned  to  him  for  money  which  has  not  been  paid,  for  such  matter 
ought  to  be  pleaded  specially.'" 
4.  Judgment. 

5.  The  jury  must  find  the  value  of  every  particular  thing  demanded, 
for  the  judgment  is  to  require  the  thing  itself,  or  the  value  of  it,  and 
if  they  find  damages  and  costs,  and  no  value,  the  defect  cannot,  it  is 
said,  be  supplied  by  a  writ  of  inquiry."  It  has,  however,  been  decided 
by  the  Supreme  Court  of  North  Carolina,  that  a  writ  of  inquiry  may 
be  awarded  to  assess  the  value ;  and  they  therefore  refused  a  new  trial 
where  the  value  had  not  been  found  by  the  jury.'^  But  they  may  find 
the  aggregate  value  of  that  which  consists  of  a  number  of  particulars, 
as  a  flock  of  sheep,  &c.'^   We  have  before  seen,  that  it  is  usual  to  state 

1  2  Hayw.  N.  C.  Rep.  186 ;  1  Bibb's  «  2  Mumf.  329.  See,  also,  4  Ibid. 
Ken.  Rep.  186.  301. 

2  1  Bibb,  ut  supra.  '  4  Bibb's  Ken.  Rep.  391. 

'  1  Wh.  Selw.  N.  P.  494.  "  Bui.  N.  P.  51.     1  Selw.  ut  supra. 

*Ibid.     1  New  Rep.  140.  "  Ibid.  10  Co.  119. 

5  1  Selw.  ut  supra.  "  2  Murph.  523. 

«  Steph.  on  Plead.  178.  "  Ibid. 
'  1  Wh.  Selw.  N.  P.  494. 
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the  value  of  the  articles  in  gross  in  the  declaration,  though  the  jury 
must  sever  ;^  where  they  find  a  joint  value,  it  will  be  error  ;^  but  in 
this  case,  it  is  said  that  a  writ  of  inquiry  may  be  awarded  to  ascertain 
their  respective  values.^  Besides  the  value,  the  jury  may  find  damages 
for  the  detention.  So,  where  the  article  detained  has  been  restored 
before  judgment,  they  may  award  damages  for  the  detention.^ 

The  judgment  in  this  action,  when  drawn  in  form,  is,  that  the  plain- 
tiff" do  recover  the  goods  in  question,  or  the  value  thereof,  if  the  plain- 
tiff' cannot  have  the  goods,  and  his  damages  ;  that  is,  damages  for  the 
detention,  and  his  full  (Jbsts  of  suit.^  As  the  plaintiff"  may  have  judg- 
ment in  this  action,  although  the  chattel,  a  slizve,  e.  g.,  has  died  since 
the  commencement  of  the  action,*  its  form  is  still  in  the  alternative, 
the  plaintiff"  recovering  the  value  and  damages.  In  detinue  for  several 
negroes,  the  jury  found  for  the  plaintiff,  but  found  also  that  A.,  one  of 
the  slaves,  died  after  the  suit  brought ;  it  was  held  that  the  court  must 
nevertheless  give  judgment  for  A.,  or  her  value,  the  death  not  having 
been  pleaded  puis  darrein  continuance  J 

6.  Execution.  The  execution  pursues  the  judgment,  and  authorizes 
the  sheriff"  to  seize  the  articles  or  things  detained,  and  in  defaiult  of 
them  to  levy  for  the  value,  damages,  and  costs,  if  a  writ  oi  fieri  facias  ; 
if  a  writ  of  capias  ad  satisfaciendum,  the  articles  or  the  person. 

It  has  been  decided  in  the  Court  of  Appeals  of  Kentucky,  that  this 
action  cannot  be  maintained  on  a  judgment  in  a  former  action  of  detinue 
for  the  same  property,*  and  by  the  Supreme  Court  of  Appeals  in  Vir- 
ginia, it  has  been  questioned  whether  any  action  other  than  a  scire 
facias,  can  be  rnaintained  On  a  judgment  in  detinue.^  After  a  judg- 
ment in  this  action,  a  new  action  of  detinue  between  the  same  parties 
for  the  same  thing,  in  which  the  former  judgment  is  not  declared  on, 
but  is  only  relied  on  as  evidence  of  title,  and  not  as  fixing  the  value 
and  damages,  cannot  be  maintained.'" 


SECTION  V. 

OF   THE   WRIT   OP   ANNUITY. 

Annuity  is  an  action  which  lies  for  the  recovery  of  an  annuity,  or 
yearly  payment  of  a  certain  sum  of  money,  granted  to  another  in  fee, 
for  life  or  years,  charging  the  person  of  the  grantor  only  ;  and  it  may 
be  brought  by  the  grantor  or  his  heirs,  or  his  or  their  grantee,  against 
the  grantor  or  his  heirs.^'  This  action  is  at  present  out  of  use,  being 
superseded  by  the  action  of  covenant,  and,  where  there  is  a  Court  of 
Chancery,  by  proceeding  to  establish  the  annuity  by  a  decree,  direct- 
ing an  account  of  the  arrears.'^  It  is  stated,  in  some  books  of  practice, 
that  the  action  of  debt  is  a  proper  substitute  for  annuity  ;  '^  but  in  a 

« 

'  Ante,  37.  '  Gilmer,  Va.  Rep.  341. 

^  2  Call  313,  8  I  Marsh.  Rep.  394. 

•      »  2  Munf.  195.  »  6  Muuf.  11. 

*  Mart.  N.  C.  Rep.  18.  i»  Ibid.  10. 

6  1  Wh.  Selw.  N.  P.  494,  and  see  the  "  Co.  Litt.  1446. 

forms  and  precedents  there  referred  to.  "  3  Woodes.  83. 

»  Mart.  N.  C.  Rep.  74,  4  Bibb's  Kent.  '=  1  Dunl.  Pr.  3. 
Rep.  270. 
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case  in  the  Supreme  Court,  it  was  said  by  one  of  the  judges  that  "  the 
arrears  of  an  annuity  cannot  have  the  character  of  a  debt  or  duty 
before  they  are  due  ;  for  non  constat  that  they  will  ever  become  due, 
as  the  annuity  may  be  terminated  in  an  instant,  on  the  death  of  the 
annuitant;  and,  during  its  existence,  they  are  not,  at  law,  properly  a 
debt,  or  recoverable  as  such,  even  after  they  are  actually  due  ;  for  the 
remedy  is  by  writ  of  annuity,  by  which  the  judgment  is  to  recover  the 
annuity  itself."' 

This  action  admits  of  various  defences.  For  the  defendant  may  deny 
the  grant,  or  plead  a  release  ;  or  if,  for  example,  the  annuity  were 
bestowed  pro  consilio  impendendo  in  the  juridical  profession,  it  is  a 
sufficient  bar  that  the  plaintiff  refused  his  advice,  and  so  in  like 
cases.^ 

The  judgment  in  this  action  is  for  the  annuity,  as  above  mentioned, 
the  arrears,  damages,  and  costs,  and  in  case  of  an  heir-defendant,  that 
the  plaintiff  have  execution  of  the  lands  descended.'  "  On  the  judg- 
ment for  the  annuity,  which  is  executory,  the  plaintiff  has  a  scire  facias 
to  recover  all  arrears,  whether  due  at  the  time  of  the  impetration  of  the 
writ  of  annuity,  or  growing  due  afterwards."^ 


SECTION   VI. 
OF   THE   ACTION   OF   TRESPASS   ON   THE   CASE. 

1.  Where  the  action  lies. 

2.  Declaration. 

3.  Pleas. 

4.  Verdict  and  judgment. 

1.  Where  the  action  lies. 
Actions  on  the  case  are  founded  on  the  common  law,  or  on  statute, 
and  lie  generally  to  recover  damages  for  torts  not  committed  with  force 
actual  or  implied  ;  or,  having  been  occasioned  by  force,  where  the  injury 
was  not  immediate,  but  consequential ;  or,  where  the  interest  in  the 
matter  affected  is  only  in  reversion.  The  origin  of  these  actions,  which, 
in  this  State,  may  be  made  the  peculiar  vehicles  of  equitable  rights,  is 
as  follows :  The  common  law  had  not  provided  an  effectual  remedy  for 
many  injuries  which  the  progress  and  extension, of  commerce  gave  birth 
to.  For  the  contracts  made  between  persons  in  trade  were  of  such 
various  sorts,  and  men  were  affected  by  non-performance  of  them  in 
such  different  ways,  and  such  new  and  consequential  injuries  arose,  to 
which  no  writ  in  the  register  was  properly  adapted,  that  the  legislature 
was  forced  to  provide,  so  early  as  the  13th  of  Edward  I.,  that  "  when- 
soever from  thenceforth  in  one  case  a  writ  shall  be  found  in  the  chan- 
cery, and  in  a  like  case  Qconsimili  casu')  falling  under  the  same  right, 
and  requiring  like  remedy,  no  precedent  of  a  writ  can  be  prod'iiced,  the 
clerks  in  chancery  shall  agree  in  forming  a  new  one  ;  and  if  they  can- 
not agree,  it  shall  be  adjourned  to  the  next  Parliament,  where  a  writ 

1  Per  Gibson,  J.,  Gochenauer  v.  Coop-  *  Per  Gibson,  J.,  Goohenauer  v.  Coop- 
er, 8  S.  &  R.  191.  er,   8   S.   &  R.    191 ;   see  Whart.  Dig. 
'2  3  Woodes.  82.  "  Annuity." 
'  Ibid. 
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shall  be  framed,  by  consent  of  the  learned  of  the  law  ;  lest  it  happen 
for  the  future,  that  the  Court  of  the  King  be  deficient  in  doing  justice 
to  the  suitors.^'  In  consequence  of  this  statute,  a  variety  of  new  writs 
were  invented  ;  and  a  suitor  who  had  received  an  injury  to  which  no 
writ  then  in  being  was  competent,  had  one  made  out  for  him  according 
to  the  exigency  of  his  own  particular  case.  And  the  action  founded 
thereon  was  called  a  special  action  of  trespass  on  the  case ;  and  the 
principles  of  it  were  afterwards  extended  to  demands  founded  on  con- 
tract, to  avoid  the  inconvenience  of  wager  of  law  in  debt,  and  the 
necessity  of  evidencing  a  contract  by  a  specialty  in  covenant.  This 
statute,  instead  of  contravening  the  utility,  seems  to  have  advanced  the 
establishment  of  a  court  of  equity.  For  when  it  was  discovered  that 
in  many  instances  the  courts  of  law,  proceeding  on  narrow  and  tech- 
nical rules,  either  refused  relief,  or  pronounced  hard  and  unjust  judg- 
ments, and  the  chancellor  had  gone  as  far  as  the  analogy  of  the  common 
law  would  allow,  in  framing  writs  of  a  liberal  conception,  he  might 
think  it  inconsistent  with  his  office  to  send  any  one  from  chancery  with- 
out relief  of  some  kind,  and  he  might  venture,  in  his  own  court,  to 
entertain  and  decide  such  matters  of  an  equitable  nature,  as  he  foresaw 
it  would  be  in  vain  to  send  to  the  courts  of  law.  When  the  chancellors 
had  assumed  this  jurisdiction,  they  adopted  a  process  by  subpoena,  to 
compel  the  appearance  of  the  parties  in  court,  and  took  effectual  mea- 
sures to  execute  their  decrees.  In  this  manner,  without  any  authority 
from  the  legislature,  a  tribunal  acquired  a  judicial  power  of  great  con- 
sequence.^ This  authority  necessarily  gave  birth  to  many  new  reme- 
dies, which,  from  their  superior  convenience,  superseded  some  that 
existed  anterior  to  the  statute  ;  but  it  is  probable  that,  had  the  common 
lawyers  been  disposed  to  give  proper  effect  to  the  clause,  in  consimili 
easu,  the  modern  Thesaurus  Brevium  would  teem  with  precedents 
adapted  to  the  infinite  variety  of  legal  exigencies  arising  from  human 
transactions.  As  it  is,  when  a  case  of  a  novel  aspect  occurs,  if  the 
writ  of  trespass  on  the  case  should  not  avail  to  present  it  to  the  con- 
sideration of  the  court,  whatever  might  be  its  equity,  it  is  not  probable 
that  they  would  undertake  to  devise  or  frame  a  new  writ,  though  with- 
out it  no  redress  could  be  obtained.  Indeed,  the  writ  just  mentioned, 
from  its  comprehensiveness  and  undefined  nature,  has  been  compared 
to  a  bill  in  equity,  as  exhibiting  "  the  specialty,  reason,  and  equity"  of 
the  complainant's  case  ;  and  it  is  said,  by  Sir  William  Blackstone,  that 
this  writ,  with  "  a  little  accuracy  in  the  clerks  of  the  chancery,  and  a 
little  liberality  in  the  judges,  by  extending  rather  than  narrowing  the 
remedial  effects  of  it,  might  have  effectually  answered  all  the  purposes 
of  a  Court  of  Equity,  except  that  of  obtaining  a  discovery  by  the  oath 
of  the  defendant."^ 

The  action  of  assumpsit,  though  founded  on  contract,  falls,  as  dis- 
tinguishable from  the  hrevia  formata,  within  the  provisions  of  the 
above  statute,  and  may  be  termed  an  action  on  the  case.  It  is  now, 
however,  uniformly  called  an  action  of  assumpsit,  and  when  the  term 
"  case"  is  adopted  in  a  statute,  or  used  in  description,  an  action  as  for 

'  See  3  R.  H.  B.  L.  190;  Int.  to  Act  of  1836  giving  this  power  to  the 
Comp.  Prac.  Supreme  Court  of  Pennsylvania:  Paniuh 

'  3  Bl.  Com.  52 ;   see  Vol.  I.  9,  the    L.  786,  J§  3,  4,  5,  6,  7. 
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a  tort  and  In  form  ex  delicto  is  usually  intended,  and  not  an  action  in 
form  ex  contractu}  But  our  writs,  when  issued  in  assumpsit,  always 
require  the  defendant  to  answer  in  a  plea  of  trespass  on  the  case.  The 
docket  entries  also  designate  the  action  as  case,  and  the  pleadings, 
generally,  refer  to  the  action  as  case.  Some  of  the  forms  of  declaring 
in  assumpsit  recite  the  word  promises  after  the  words  trespass  on  the 
case. 

The  torts  which  this  action  on  the  case  is  used  to  redress  are  to  the 
absolute  or  relative  rights  of  persons,  or  to  personal  property  in  posses- 
sion or  reversion,  or  to  real  property,  corporeal  or  incorporeal,  in 
possession  or  reversion.  These  injuries  may  be  either  by  nonfeasance, 
or  the  omission  of  some  act  which  the  defendant  ought  to  perform  ;  or, 
by  misfeasance,  being  the  improper  performance  of  some  act  which 
might  lawfully  be  done ;  or,  by  malfeasance,  the  doing  what  the  de- 
fendant ought  not  to  do  ;  and  these  respective  torts  are  commonly  the 
performance  or  omission  of  some  act  contrary  to  the  general  obligation 
of  the  law,  or  to  the  particular  rights  or  duties  of  the  parties,  or  arise 
quasi  ex  contractu  from  the  breach  of  some  express  or  implied  contract 
between  them ;  and  thus  is  a  concurrent  remedy  with  assumpsit  for 
many  breaches  of  contract,  not  merely  for  the  payment  of  money, 
whether  the  breach  were  nonfeasance,  misfeasance,  or  malfeasance.^ 
He  who,  to  the  injury  of  another,  neglects  a  duty  that  by  law  he  ought 
to  perform,  is  liable  to  compensate  the  injury  ;  and  under  our  system 
this  is  effected  by  an  action  on  the  case.^ 

For  injuries  to  the  person  it  lies  for  any  special  consequential  damage 
arising  from  a  public  nuisance,  or  for  keeping  mischievous  animals;^ 
for  conspiracy,  seduction,'  libels,  and  defamation  against  magistrates, 
and  other  officers  for  refusing  bail,  or  against  surgeons  and  physicians 
for  improper  treatment.  So,  it  lies  for  a  malicious  prosecution  or 
arrest,  either  on  a  civil  or  criminal  charge,  where  the  process  and  pro- 
ceedings are  formal  and  regular;'  but  not  where  they  are  irregular,^ 
the  remedy  in  such  case  being  trespass  ;'  and,  therefore,  where  a  justice 
of  the  peace  maliciously  and  irregularly  granted  a  warrant  against  a 
person  for  felony,  without  any  information  upon  oath,  it  was  decided  that 
the  remedy  against  him  should  have  been  trespass  and  not  case.'  So, 
where  a  sheriff  levies  Ji.  fa.  after  the  return-day,  the  remedy  is  tres- 
pass, and  not  case.'"  So,  where  a  defendant  who  has  sufficient  real  or 
personal  estate  to  satisfy  the  demand  is  arrested  and  imprisoned  on  a 
ca.  sa.,  trespass,  and  not  case,  is  the  proper  form  of  action  against  the 
person  who  issued  the  writ."     But  an  action  on  the  case  will  not  lie 

^  1  Chit.  Plead.  *88.  property.     And  on  the  other  hand,  some 

J  B.  R.  Co.  V.  Aspell,  11  Harris  147  ;  of  the  wrongs  hereafter  referred  to  as 

1  Chit.  Plead.  *134 ;  and  p.  *ia5,  where  affecting   personal   property,   may,   and 

the  advantages  of  this  action  over  as-  do,  sometimes  affect  persons. 

sumpsit  are  pointed  out.  °  Phelin  v.  Kenderdine,  8  Harris  354. 

»  K.  R.  Co.  V.  Hughes,  1  Jones  145,  «  Barnett  v.  Reed,  1  P.  F.  Smith  190. 

Bell,  J. ;  Kimmell  v.  Geeting,  2  Grant  '  1  Chit.  Plead.  *136. 

125  ;  Forster  v.  C.  V.  R.  R.,  11  Harris  "  Maher  v.  Ashmead,   6  Casey  344 ; 

371  ;  Del.  and  Hud.  Canal  v.  Torrey,  9  Baird  v.  Householder,  8  Ibid.  1B8. 

Casey  143.  '  1  Chit,  Plead.  *136  ;  2  T.  R.  225.      , 

*  This,  and  some  other  of  the  wrongs  '"  4  Johns.  450. 

here   mentioned    as    affecting    persons,  "  Berry  v.  Hamill,  12  S.  &  R.  210. 
may,  and  do,  frequently  affect  personal 
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against  a  policeman,  for  an  arrest  without  any  warrant.  Trespass  is  the 
proper  remedy.' 

An  action  on  the  case  also  lies  for  executing  process  in  an  oppressive 
and  unreasonable  manner  ;  ^  and  for  the  malicious  abuse  of  legal  pro- 
cess, by  causing  the  sheriff  to  levy  nearly  double  the  sum  due  on  a 
judgment.'  It  is  the  proper  remedy  for  an  obstruction  to  an  alley 
along  which  the  plaintiff  has  a  right  of  way.*  It  also  lies  for  injuries 
to  personal  property  arising  from  negligence  ;'  against  attorneys,  and 
other  agents,  for  neglect  in  the  management  of  business  intrusted  to 
them  ;^  against  a  depositary  of  goods,  for  selling  them  at  less  than  the 
price  fixed  on  them  by  the  owner  ;'  for  negligence  in  riding  horses, 
driving  carriages,  navigating  vessels,  or  performing  Work  ;  against  she- 
riifs,  and  other  officers,  for  escapes,  whether  on  mesne  or  final  process, 
and  for  false  returns;  for  excessive  or  irregular  distresses,  pound 
breach,  and  rescue  of  distresses  for  rent  or  damage  feasant ;  rescue  of 
prisoners  ;  for  deceit  in  the  sale  of  land,  notwithstanding  any  covenants 
in  the  deed,'  or  of  cattle  or  goods,  or  the  immoderate  use  of  them  when 
lent,  or  let  to  hire ;  against  carriers  by  land  or  water,  innkeepers,  far- 
riers, and  other  bailees  ;  for  a  false  and  fraudulent  affirmation  as  to  the 
credit  of  a  third  person,  whereby  the  plaintiff  is  induced  to  trust  him, 
and  sustains  a  loss  ; '  and  for  demolishing  buildings  on  the  land  of  an 
insolvent  debtor,  with  intent  to  prevent  the  creditor  from  obtaining 
satisfaction  by  his  execution'"  and  recover  excess  of  interest  taken." 

For  injuries  to  real  property,  it  lies  where  the  plaintiff's  interest  is 
reversionary,  and  not  in  possession,  or  the  injury  is  consequential,  which 
must  always  be  the  case,  where  the  act  complained  of  is  done  upon  the 
defendant's  own  land,  and  the  effect  of  it  extends  to  the  land  of  the 
plaintiff,  as  the  erection  or  continuance  of  a  nuisance  ;  '^  by  landlord 
against  tenant  for  waste  on  the  demised  premises  ;  '^  against  the  owner 
of  an  adjoining  close  for  not  repairing  his  fences,  whereby  his  cattle 
entered  upon  the  plaintiff's  land  ;  and  for  disturbance  in  the  enjoyment 
of  any  incorporeal  hereditament,  as  of  a  right  of  way,  or  private  road 
leading  through  another  man's  Soil."      ' 

Whenever  a  statute  prohibits  an  injury  to  an  individual,  or  enacts 
that  he  shall  recover  a  penalty  or  damages  for  such  injury,  though  the 
statute  be  silent  as  to  the  form  of  the  remedy,  this  action  may  be  sup- 
ported;''  and  if  a  statute  give  a  remedy  in  the  affirmative,  without  a 
negative  express  or  implied,  for  a  matter  which  was  actionable  at  the 
common  law,  the  party  may  sue  at  the  common  law,  as  well  as  upon 

'  Harris  v.  Bennet,  1  Phila.  R.  175 ;  Co.,  9  Casey  358;  Huber  v.  Wilson,  11 

Kramer  ».  Lott,  14  Wright  495.  Harris  178. 

'  5  Johns.  125.  >»  11  Johns.  136  ;  14  Ibid.  214. 

«  Sommer  v.  Wilt,  4  S.  &  R.  19.  "  Heath  v.  Page,  12  Wright  130. 

*  Shroder  v.   Brenneman,  11    Harris  ^^  4  Camp.  219  ;  1  Stark.  Rep.  22.' 
348  ;  Dietrich  v.  Berk,  12  Ibid.  470.  '*  Case  sometimes  lies   against  a  ten- 

*  R.  R.  V.  Norton,  12  Harris  465 ;  P.  ant  for  permissive  waste.  Vanderslice 
R.  R.  Co.  V.  Vandiver,  6  Wright  365.  v.  Garven,   14  S.  &  R.  274,  where  the 

^  11  Johns.  479.  subject    is    considered.      See,    also,    7 

•       '  16  Ibid.  74.  Taunt.  392  ;  1  New  Rep.  290  :  13  Johns. 

«  13  Ibid.  325,  395.  33. 

«  6  Ibid.  181 ;  7  Cranch  69  ;  3  T.  R.  »  14  Johns.  383. 

51;  5  Bos.  &  P.  241;  Rheem  v.  N.  W.  '^  1  Chit.  Plead.  *144. 
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the  statute.^  But  only  one  action  will  lie  on  a  tort  or  a  duty  or  promise 
violated.^ 

The  action  on  the  case  is  the  peculiar  and  appropriate  remedy  for 
injuries  to  incorporeal  hereditaments,  and  to  reversionary  interests  in 
real  and  personal  property,  and  in  general  where  the  injury  is  not  the 
immediate  result  of  an  act  accompanied  with  force,  hut  is  consequential 
to  it ;  and  trespass  is  the  proper  remedy  for  immediate  acts  of  force  ; 
still,  however,  if  the  injury,  though  immediate,  were  attributahle  to 
negligence,  the  party  injured  has  .an  election,  either  to  treat  the  negli- 
gence of  the  defendant  as  the  cause  of  action,  and  proceed  in  case  ;  or 
to  consider  the  act  itself  as  the  injury,  and  bring  trespass.^  This  dis- 
tinction is  highly  important,  for  it  is  by  its  correct  application  that  we 
are  to  determine  whether  trespass,  or  trespass  on  the  case,  be  the  pro- 
per remedy ;  injuries  coupled  with  force,  and  immediate,  being  the 
subject  of  the  former,  and  the  latter  applying  to  wrongful  acts  without 
violence,  or,  if  originally  accompanied  with  force,  where  it  is  attribut- 
able to  negligence,  or  has  ceased  before  the  injury  is  sustained.  "  The 
distinction  is  well  instanced  by  the  example  put,  of  throwing  a  log  into 
the  highway ;  if  at  the  time  of  its  being  thrown,  it  hit  any  person,  it  is 
trespass  ;  but  if,  after  it  be  thrown,  any  person  going  along  the  road 
receive  an  injury  by  falling  over  it  as  it  lies  there,  it  is  case.  Neither 
does  the  degree  of  violence  with  which  the  act  is  done  make  any  diflfer- 
ence  ;  for  if  the  log  were  put  down  in  the  most  quiet  way  upon  a  man's 
foot,  it  would  be  trespass  ;  but  if  thrown  into  the  road  with  whatever 
violence,  and  one  afterwards  fall  over  it,  it  is  case,  and  not  trespass."* 
Whether  the  act  were  lawful  or  unlawful,  or  were  done  wilfully  or  not, 
does  not  enter  into  the  consideration  of  the  subject,  or  affect  the  form 
of  the  action.' 

Either  a  general  or  special  property, in  the  thing  injured  is  sufRcient 
to  support  an  action  on  the  case  ;  ^  but  to  found  it,  actual  possession  is 
not  necessary ;  a  general  property  in  the  thing  injured  gives  a  right  to 
sue,  though  one  having  a  special  interest  at  the  time  may  also  sustain 
an  action.^  It  seems  that  a  party  who  not  being  in  actual  possession 
cannot  maintain  trespass,  may  sustain  a  special  action  on  the  case 
against  the  wrongdoer:  and  hence  it  was  held,  that  case  lay  by  the 
purchaser  at  an  Orphans'  Court  sale,  against  a  trespasser  for  an  injury 
done  to  the  property  between  the  sale  and  deed  delivered.^ 

By  the  Act  of  April  15th  1851,'  §  18,  it  is  provided  that  no  action 
thereafter  brought  for  injuries  to  the  person  by  negligence  shall  abate 
by  the  death  of  the  plaintiff,  but  the  personal  representatives  may  pur- 
sue the  action.  And  by  section  19  it  is  provided  that  "whenever 
death  shall  be  occasioned  by  unlawful  violence  or  negligence,  and  no 
suit  for  damages  be  brought  by  the  party  injured  during  his  or  her  life, 
the  widow  of  any  such  deceased,  or  if  there  be  no  widow,  the  personal 
representatives  may  maintain  an  action  for  and  recover  damages  for 
the  death  thus  occasioned." 

'  1  Chit.  Plead.  *144 ;  5  Johns.  175  ;  ^  18  Johns.  257 ;  Strohl  v.  Levan,  3 

10  Ibid.  389  ;  14  Ibid.  322.  Wright  177. 

2  Miller  V.  Wilson,  12  Harris  114.  '  Kailroad  Co.   v.   Hughes,   1   Jones 

"  1  Chit.  Plead.  *127 ;  14  Johns.  432 ;  141. 

see  Whart.  Dig.  "  Actions  on  the  Case,"  '  Ibid. 
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^  Eobb  V.  Mann,  1  Jones  300. 


*  Per  Le  Blanc,  J.,  3  East  602.  °  Purd.  Dig.  754,  Pamph.  L.  674. 
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By  the  Act  of  April  26th  1855,  §  1/  it  is  provided  that  the  persona 
entitled  to  recover  damages  for  any  injury  causing  death  shall  be  the 
husband,  widow,  children,  or  parents  of  the  deceased,  and  no  other 
relative,  and  the  sum  recovered  shall  be  divided  as  in  case  of  intestacy 
without  liability  to  creditors.  And  by  section  2  it  is  provided  that  the 
declaration  shall  state  who  are  the  parties  entitled,  and  that  the  action 
shall  be  brought  within  one  year  and  not  thereafter. 

Under  this  act  the  damages  to  be  recovered  by  the  surviving  relatives 
for  an  injury  resulting  in  death,  are  confined  to  such  as  are  capable  of 
a  pecuniary  estimate — nothing  is  to  be  allowed  for  the  mental  sufferings 
of  the  survivors  or  as  vindictive  damages.^ 

The  jury  must  place  a  money  value  on  the  life  of  the  individual.  The 
jury  are  to  compute  the  damages  by  the  probable  accumulations  of  a 
man  of  the  age,  habits,  health,  and  pursuits  of  the  deceased,  during 
what  would  probably  have  been  his  lifetime.  The  law  can  furnish  no 
definite  measure  for  damages  that  are  essentially  indefinite.^ 

An  action  for  the  loss  of  a  child  killed  by  the  negligence  or  miscon- 
duct of  a  railroad  company  is  properly  brought  in  the  name  of  both 
parents,  the  joinder  of  the  mother  is  not  error.^ 

And  where  a  man  was  killed  by  a  railroad  train,  where  he  had  such 
warnings  or  opportunities  of  knowledge  as  would,  with  ordinary  caution 
in  those  circumstances,  have  saved  him  from  the  danger,  he  was  to  be 
charged  with  knowledge  or  regarded  as  knowing,  and  the  fault  was  his 
own,  and  there  could  be  no  recovery.^ 

An  action  against  a  railroad  company  for  negligence  in  causing  the 
death  of  a  father  is  properly  brought  in  the  name  of  all  the  children  ; 
the  recovery  is  for  the  benefit  of  all,  the  amount  to  be  divided  as  in 
case  of  intestacy.  The  value  of  the  life  lost,  estimated  by  a  pecuniary 
standard,  is  what  is  to  be  recovered,  to  be  divided  among  all  the  child- 
ren alike ;  though  the  action  is  in  tort,  yet  under  the  statute,  there  can 
be  a  joint  recovery  without  showing  that  a  joint  damage  had  been 
sustained.* 

Under  this  Act  of  April  15th  1851,  a  widow  may  maintain  an  action 
for  damages  against  an  innkeeper  for  furnishing  her  husband  liquor 
when  intoxicated,  in  consequence  of  which  he  fell  under  the  wheel  of 
his  wagon  and  was  killed. '^ 

Where  several  persons  are  employed  as  workmen  in  the  same  general 
service,  and  one  of  them  is  injured  through  the  carelessness  of  another, 
the  employer  is  not  responsible.  The  contract  of  hiring  does  not  con- 
tain or  involve  the  relations  of  protection  and  dependence,  or  any  war- 
ranty against  the  carelessness  of  fellow-servants.^ 

Although  it  is  settled  that  where  several  persons  are  employed  as 
workmen  in  the  same  general  service,  in  the  prosecution  of  which  one 
of  their  number  is  injured  through  the  carelessness  of  another,  the 
employer  is  not  responsible ;  yet  where  the  defendant  (a  railroad  com- 

1  Purd.  Dig.  754,  Pampli.  L.  309.  420. 
,     '  Penna.  R.  R.  v.  Zebe,  9  Civsey  318 ;         *  Penna.  R.  R.  v.  Henderson,  7  Ibi  1. 

affirmed  in  Penna.  R.  R.  m.  Vandiver,  449. 

12  Ibid.  298 ;    O'Brien  v.   Phila.    and         «  North  Penna.  R.  R.  Co.  v.  Robin- 
Wilmington  R.  R.,  3  Phila.  R.  81.  eon,  8  Ibid.  175. 

*  Penna.   R.   R.  Co.   v.  McCloskey's         '  Fink  v.  Garman,  4  Ibid.  95. 
Admr.,  11  Harris  526.  ^  Ryan  v.  Cumberland  Valley  R.  R. 

-     '  Penna.  R.  R.  Co.  v.  Zelje,  1  Wright  Co.,  11  Harris  384. 
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pany)  was  charged  with  having  knowingly  employed  a  conductor  who 
was  unfit  for  the  business,  it  was  held  not  error  to  instruct  the  jury 
that,  this  fact  being  properly  established,  the  company  were  chargeable 
with  the  consequences  of  the  conductor's  carelessness.  Where  the 
plaintiff,  a  brakesman,  knew  that  his  conductor  was  habitually  careless, 
and  chose  to  continue  in  service  with  him,  neither  informing  the  com- 
pany of  his  known  acts  of  carelessness  nor  refusing  to  serve  with  him,  I 
it  was  held  that  he  could  have  no  claim  against  the  company  for  injuries 
suffered  from  further  carelessness  on  the  part  of  the  conductor,  even 
though  the  company  also  knew  it.' 

2.  Declaration. 

The  form  of  the  declaration  in  this  action  depends  in  most  respects 
on  the  particular  circumstances  which  constitute  the  cause  of  suit,  and 
consequently  there  is  a  greater  variety  in  this  than  in  any  other  form 
of  action.^  As  in  this  State  this  form  of  action  must  frequently  be 
adopted  to  obtain  redress  for  injuries,  which  are  in  England  exclusively 
cognisable  in  equity,  it  follows  that,  as  the  declaration  must  set  out  the 
equitable  circumstances  of  the  case,  which  none  of  the  English  books 
of  forms  can  be  expected  to  furnish,  many  cases  will  arise  in  which  the 
practitioner  will  be  left  to  his  own  resources  and  skill  to  frame  one 
which  will  stand  the  scrutiny  of  a  special  pleader.  For  although 
equitable  declarations  are  supported  in  our  courts,  it  has  not  been 
determined  that  the  same  looseness  or  simplicity  of  statement  may  be 
indulged  in  as  in  a  bill  in  equity,  nor  has  it  been  held  that  the  rules 
of  pleading  could  be  relaxed,  when  applied  to  the  examination  of 
pleas,  declarations,  or  any  other  of  the  usual  allegations  founded  solely 
on  equity.' 

3.  Fleas. 

The  plea  in  this  action  is  usually  the  general  issue,  not  guilty  ;  and 
under  it  (except  in  an  action  for  slander,  and  a  few  other  instances), 
any  matter  may  be  given  in  evidence,  but  the  Statute  of  Limitations.* 
An  equitable  defence  must  be  pleaded,  or  notice  in  detail  given  of  it 
with  the  general  issue. 

In  settling  the  evidence  to  support  or  resist  actions  of  trespass  on  the 
case,  it  is  a  general  rule  (which,  in  some  respects,  varies  from  the  rule 
of  evidence  in  other  actions),  that  a  less  degree  of  strictness  of  proof 
is  required :  it  being  laid  down  as  a  rule,  that  material  averments  are 
only  put  in  issue,  and  nothing  more.'' 

4.  Verdict  and  judgmeyit. 

The  judgment  is,  that  the  plaintiff  recover  a  sum  of  money,  ascer- 
tained by  a  jury,  for  his  damages,  sustained  by  the  committing  of  the 

1  Frazier  v.  The  Penna.  R.  R.  Co.,  2         ^  See  Vol.  I.  102-3 ;  and  see  Whart. 

Wright  104.     For  further  discussion  of  Dig.  "  Actions  on  the  Case." 
this  subject,  consult  Redfield  on  Rail-         *  1  Chit.   Plead.  147  ;  1  Saund.  131, 

ways,  part  2,  p.  512,  and  the  cases  there  n.  1 ;  ante,  Vol.  I.  462. 
collated.  *  2  W.  Bl.  480 ;  see  exemplifications 

^  The  rules  governing  the  form  of  the  of  this  rule,  Esp.  on  Evid.  256-7.  The 
declaration  in  this  action  are  stated  in  proofs  to  be  adduced  by  the  respective 
Chit.  Plead,  vol.  i.  362-400,  and  the  parties  to  maintain  an  issue  in  this  form 
greatest  number  of  forms  are  collected  of  remedy,  are  stated  in  the  13th  chap- 
in  his  second  and  third  volumes  of  ter  of  Espinasse  on  Evidence  256  ;  2 
Forms,  and  also  in  vol.  viii.  of  Went-  Greenl.  on  Evid.  §  223-232 ;  see  Whart. 
worth's  System  of  Pleading.  Dig.  "Pleading,"  VI. 
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grievances  complained  of,  and  full  costs  of  suit,  to  which  the  plaintiif 
is  entitled,  although  he  recover  a  verdict  for  less  than  40«.  damages.' 

It  is  contrary  to  the  policy  of  this  State  to  allow  to  a  party,  in  ordi- 
nary cases,  any  compensation  for  his  expenses  in  providing  counsel  to 
advise  upon  and  try  his  case.^  Where,  subsequently  to  the  commence- 
ment of  an  action,  the  debt  was  paid,  but  the  plaintiif  claimed  for 
costs  and  expenses  at  law  and  equity,  counsel  fees,  &c.,  and,  under 
the  charge  of  the  court,  the  jury  found  a  verdict  for  only  nominal 
damages,  the  District  Court  refused  a  motion  for  a  new  trial.^ 

In  an  amicable  action  on  the  case,  brought  to  test  the  respective 
rights  of  the  parties  to  a  division-wall  which  had  been-wrongfully  used 
by  the  defendant,  the  damages  should  be  merely  compensatory ;  it 
being  error  to  instruct  the  jury  that,  if  there  was  a  wanton  invasion 
of  plaintiff's  rights,  they  were  not  confined  to  the  actual  damages 
done.^ 

When  the  claim  of  a  plaintiff  in  an  action  on  the  case  is  only  for 
compensatory  damages,  and  is  not  founded  on  the  animus,  but  on  the 
acts  of  the  defendant,  it  is  immaterial  whether  the  defendant  did  or 
did  not  know  the  extent  of  the  injury  that  he  was  committing.*  And 
in  an  action  against  the  proprietors  of  a  newspaper,  for  neglecting  to 
insert  an  advertisement  of  a  public  sale  of  real  estate,  for  which  they 
received  payment  in  advance,  in  the  absence  of  fraud  the  measure  of 
damages  is  the  price  paid  for  the  publication  of  such  advertisement ; 
speculative  damages  cannot  be  recovered.^  So,  in  an  action  on  the 
case  for  harboring  a  fugitive  slave,  under  the  Act  of  Congress  of  Feb- 
ruary 12th  1793,  the  plaintiff  must  prove  direct  damage  to  him  from 
the  act  of  the  defendant.' 

The  degree  of  preference  to  be  given  to  this  form  of  action,  when  it 
may  be  had  concurrently  with  trespass  or  trover,  will  be  considered 
hereafter.* 

SECTION  VII. 

OF   THE   ACTION   OF   TROVER.  v 

1.  Where  the  action  lies. 

2.  Pleas. 

3.  Judgment  and  damages. 

1.  Where  the  action  lies. 
The  action  of  trover  and  conversion,  which  is  a  species  of  action  on 
the  case,  lies  for  the  recovery  of  damages  for  the  wrongful  conversion 
of  personal  property,  whether  consisting  of  merchandise,  money,  bonds, 
notes,  title-deeds,  or  any  other  chattel  merely  personal,  in  which  a  man 
may  have  a  valuable  property.  It  is  founded  on  the  supposition  that 
the  chattel  came  into  the  defendant's  possession  by  finding,  and  that 

•■  1  Chit.  Plead.  *147.     See  ante,  Vol.  ^  Wheatley  v.  Chrisman,  12   Harris 

1. 726.  298. 

'  Good  V.  Mylin,  8  Barr  51 ;   Porter  "  Eisenlohr  v.  Swain  et  al,  11  Casey 

V.  English,  D.  C.  Alleghany,  Lowrie,  J.  107. 

'  Murphy  V.  .Jarvis,  1  Phila.  R.  84.  '  Oliver  v.  Weakley,  2  Wall.,  Jr.  326. 

As  to  damages.  See  further,  Vol.  I.  585.  '  Post,  Chap.  IV. 

*  Amer  v.  Longstreth,  10  Barr  145. 
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he  afterwards  converted  it  to  his  own  use :  but  the  allegation  of  find- 
ing is,  in  general,  a  fiction,  and  it  is  the  conversion  only  which  is 
material  and  traversable.'  By  this  fiction,  as  will  appear  from  the 
authorities  hereinafter  quoted,  this  action,  "  though  originally  designed 
for  the  recovery  of  damages  against  one  who  had  found  and  appropri- 
ated the  goods  of  another,  now  reaches  all  cases  where  one  man  has 
obtained  the  goods  of  another  by  any  means,  and  has  sold  or  used  them 
without  the  assent  of  the  owner,  or  has  refused  to  deliver  them  on 
demand.'"'  This  action  is  confined  to  the  conversion  o?  personal  pro- 
perty, and  it  does  not  lie  for  injuries  to  land  or  other  real  estate,  even 
by  a  severance  of  a  part  from  the  freehold,  unless  there  be  also  an 
asportation  ; '  and  trespass,  or  case,  where  the  interest  in  the  property 
is  in  reversion,  is  the  only  remedy.*  But  if,  after  severance  from  the 
freehold,  as  in  the  case  of  trees,  the  property  severed  be  taken 
away,  or,  if  coals  dug  from  a  pit  be  afterwards  thrown  out,  trover  will 
lie  by  a  person  having  the  right  and  possession,  against  a  mere  intruder 
and  trespasser.'  So,  where  the  trunks  of  trees  blown  down  by  a 
tempest,  are  cut  and  carried  away  by  a  tenant,  trover  is  the  proper 
remedy  for  the  owner  or  lessor.^  It  lies  for  money,  though  it  be  not 
in  a  bag,  or  otherwise  distinguishable  from  other  coin,  because  the 
thing  itself  is  not  to  be  recovered  in  this  action,  but  merely  damages 
for  the  conversion.^  It  has  been  supported,  likewise,  for  an  undivided 
part  of  a  vessel  or  ship.*  Trover  will  not  lie  for  petroleum  or  carbon 
oil,  which  had  risen  naturally  with  the  water  from  salt-wells,  in  lands 
leased  for  the  manufacture  of  salt,  and  which  after  reaching  the  surface 
had  been  separated  and  sold  by  the  lessees."  But  it  lies  for  coal  mined 
upon  and  carried  away  from  another's  land  by  mistake.  The  measure 
of  damages  is  the  paid  value  of  the  coal  in  place,  and  such  injury  to 
the  land  as  the  mining  may  have  caused.'"  It  also  lies  for  the  wrong- 
ful conversion  or  appropriation  of  property  by  theft,  as  well  as  by 
fraud  or  trespass  ;  but  in  case  of  theft,  as  a  general  rule,  the  private 
action  for  the  value  of  the  property  stolen,  is  suspended  until  the  pub- 
lic prosecution  for  the  offence  has  been  duly  conducted  and  ended." 

But  where  ten  tons  of  iron  was  bought  from  the  vendees  of  the  State, 
which  was  paid  for,  and  a  receipt  and  written  order  on  State  agent 
for  the  delivery  of  the  iron,  but  which  order  was  never  presented,  and 
the  iron  purchased  not  separated  from  the  rest.  The  rest  was  after- 
wards bought  by  another.  In  an  action  of  trover,  brought  against  the 
purchasers  of  the  remainder,  for  the  first  lot  of  iron  sold  by  its  pur- 
chaser, it  was  held  that  from  failure  of  the  plaintiff  to  present  the 
order,  and  have  the  amount  purchased  separated  from  the  mass,  the 
sale  was  incomplete,  and  did  not  pass  any  such  title  to  him  as  would 
ground  an  action  of  trover  and  conversion  to  recover  the  value  of  the 
iron.'^ 
And  where  one  has  been  hired  to  take  out  stone  from  the  quarry  of 

1  1  Chit.  Plead.  *148 ;   Whart.  Dig.  «  Shult  v.  Barker,  12  Ibid.  272. 
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2  Gord.  Inq.  26.  "  4  Camp.  272  ;  1  Stark.  Rep.  121. 

3  Mather  v.  The  Ministers  of  Trinity  "  Kier  v.  Peterson,  5  Wright  357. 
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a  third  person,  by  a  contractor  who  has  contracted  with  a  turnpike 
company  to  stone  a  portion  of  their  road,  he  has  no  such  property  in 
the  stones'quarried  by  him  after  his  employer  has  abandoned  his  con- 
tract, as  will  enable  him,  after  having  possession,  to  maintain  trover 
therefor  against  the  agent  of  the  company  by  whose  order  the  stones 
thus  quarried  had  been  subsequently  placed  on  the  road.'  Nor  can  a 
receiver  of  partnership  effects  maintain  an  action  of  trover  in  his  own 
name  against  a  person  who  had  converted  assets  of  the  firm  before  his 
appointment ;  he  must  sue  in  the  name  of  the  firm  in  whom  was  the 
legal  right  of  action.^ 

Trover  was  held  to  lie  for  a  negotiable  certificate,  endorsed  in  blank, 
which  was  lost  by  the  plaintiff,  and  was  afterwards  purchased  bond  fide, 
and  for  a  full  and  valuable  consideration  by  the  defendant.^  The  fact 
of  its  not  being  specially  endorsed  by  the  owner  was  said  to  be  not 
such  carelessness  as  to  give  the  finder  title. ^ 

In  order  to  support  this  action,  the  plaintiff  must  show  property  in 
himself,  and  a  wrongful  conversion  by  the  defendant ;  and  this  property 
must  be  either  absolute  or  special ;  but  it  is  unnecessary  that  the  plain- 
tiff should  ever  have  had  the  actual  possession,  for  it  is  a  rule  of  law 
that  the  property  of  personal  chattels  draws  to  it  the  possession  ;  thus, 
the  consignee  of  goods  never  received,  may  maintain  this  action ;  and 
so  may  an  executor  for  a  conversion,  before  probate  of  the  will,  of  the 
testator's  property .'     But  an  assignee  to  the  title  to  personal  property 
cannot  maintain  trover  in  his  own  name,  where  the  conversion  took 
place  before  the  date  of  the  assignment.^    If  the  master  of  a  vessel 
refuse  to  deliver  the  cargo  to  the  shipper  or  consignee,  on  payment  of 
freight,  the  latter  may  maintain  trover  for  the  same.'^     Where  the 
demand  is  made  by  an  agent,  and  the  refusal  is  for  defect  of  authority 
in  the  agent,  or  for  his  refusing  to  show  his  authority,  it  is  not  evidence 
of  a  conversion.* '  An  agreement  for  a  valuable  consideration  to  deliver 
to  the  plaintiff  the  first  female  colt  which  a  certain  mare,  owned  by 
the  defendant,  might  produce,  vests  a  property  in  the  colt,  when  pro 
duced,  in  the  plaintiff,  who  may  therefore  maintain  trover  for  it.'     So, 
a  man  who  has  delivered  goods  to  a  carrier  or  other  bailee,  and  so 
parted  with  the  actual  possession,  may  maintain  trover  for  a  conversion 
by  a  stranger ;  for  the  owner,  or,  in  other  words,  he  in  whom  the  abso- 
lute property  is  vested,  has  still  possession  in  law  against  a  wrongdoer, 
and  the  carrier  or  other  bailee  is  no  more  than  his  servant.'"     There 
must,  however,  to  support  this  action,  exist  a  right  of  possession  as 
well  as  of  property  ; "  therefore,  where  a  man  let  a  house  and  furniture 
for  a  term,  and  the  furniture  was  wrongfully  taken  in  execution,  pend- 
ing the  term,  it  was  held  that  the  lessor  could  not  maintain  trover, 
because,  during  the  term,  he  had  parted  with  the  right  of  possession.'^ 
But  where  timber  is  cut  down  by  a  stranger,  the  lessor,  and  not  the 
lessee,  shall  have  trespass  on  the  case  or  trover.'*     So,  a  father  gave 
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his  son  a  watch,  some  books,  and  several  articles  of  wearing  apparel ; 
it  was  held,  that  though  the  son  was  under  age  (viz.,  about  sixteen 
years  old),  the  father  could  not  maintain  trover  against  a  person  who 
detained  the  property,  because  the  right  of  possession  was  not  in  him, 
but  in  his  son.^ 

The  owner  of  the  land  on  which  property  is  stranded,  after  notice  to 
its  owner  to  remove  it,  and  neglect  or  refusal  to  do  so,  may  disencum- 
ber his  property  of  it  by  casting  it  back  into  the  stream ;  but  he  has 
no  right  to  appropriate  it  to  his  own  use.  He  may  remove  it  at  his 
own  expense  ;  but  the  refusal  of  the  owner  of  the  property  to  remove 
it  will  not  divest  the  right  of  the  latter  in  it,  or  bar  his  entry  to  reclaim 
it.  He  may  resume  the  ownership  after  abandonment.  It  is  plain  he 
has  no  lien  on  property  cast  on  it  by  drift.  And  where  the  owner  of 
the  latter  proves  his  property  in  it  and  the  conversion  of  it  by  the 
owner  of  the  land,  the  latter  is  liable  in  trover  for  damages.^  Timber, 
&c.,  carried  adrift,  continues  to  be  the  property  of  him  who  owned  it 
at  the  time  of  the  flood.  When  stranded,  the  owner  has  the  right  to 
enter  on  the  land  and  remove  it ;  but  he  is  not  bound  to  do  so,  and 
may  abandon  it  without  incurring  responsibility  for  injury  done  by  it ; 
and  it  would  seem  that,  unless  there  has  been  negligence,  the  owner 
is  not  liable  for  damage  done  by  it,  even  though  he  does  not  remove  it 
after  notice  to  do  so.^ 

The  nature  of  absolute  property  is  very  readily  understood,  and 
requires  no  explanation ;  a  special  property  is  the  consequence  of  a 
rightful  possession  for  a  particular  or  special  purpose  ;  and  hence  it  is 
that  a  carrier,''  a  factor  or  other  consignee,  a  pawnee  or  other  bailee, 
a  trustee  or  sheriff,  who  has  actually  taken  goods  in  execution,*  may 
maintain  trover  against  a  person  who  takes  them  out  of  his  possession. 
So,  possession,  with  assertion  of  title,  or  even  possession  alone,  such, 
for  instance,  as  the  finder  of  a  chattel  has,  gives  the  possessor  such  a 
property  as  will  enable  him  to  maintain  this  action  against  a  wrong- 
doer, for  possession  is  primd  facie  evidence  of  property  ;  ^  but  as  the 
action  is  founded  on  property,  and  not  merely  on  possession,  it  is  still 
competent  for  the  defendant  to  show  a  paramount  title  in  a  third  person.' 

With  regard  to  the  other  essential  ingredient  of  this  action,  the  con- 
version, it  is  to  be  observed,  that  every  assumption  of  property  in,  or 
exercise  of  authority  over,  the  goods  of  another,  inconsistent  with  the 
title  of  the  rightful  owner,  or  in  exclusion  of  his  right,  is  a  conver- 
sion ;  *  as  if  a  bailee  use  or  misuse  the  thing  delivered  to  him,^  or  deli- 
ver it  to  a  stranger ;  as  where  a  factor  pledges  the  goods  of  his  principal 
for  his  own  debt ; '"  and  a  bailor  may  maintain  this  action  against  his 
bailee  if  conversion  is  proved,  although  assumpsit  or  case  may  be  also 
maintained."  The  wrongful  taking  and  carrying  away  another  per- 
son's goods  is  itself  a  conversion;'^  but  where  the  goods  have  come 
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lawfully  into  the  defendant's  possession,  and  there  has  been  no  actual 
conversion,  the  plaintiff  must  demand  them,  and  the  defendant  refuse 
to  deliver  them  up,  in  order  to  constitute  a  conversion.*  There  are 
exceptions  to  this  rule  ;  as,  where  the  possessor,  on  demand  by  the 
owner  or  his  agent,  answers  that  he  is  ready  to  deliver  them  on  being 
satisfied  that  the  demandant  is  really  the  owner  or  agent,  no  conver- 
sion can  be  inferred ; '  but  where  the  possessor  refuses  to  deliver  them 
because  of  a  claim  of  his  own  to  ownership,  or  of  a  lien  which  he  asserts 
he  has  on  them,  such  a  refusal  falls  within  the  general  rule,  and  is  evi- 
dence of  a  conversion.^  Purchase  and  taking  possession  of  another's 
property  from  one  who  has  no  right  to  sell  it,  is  a  conversion,  and  ren- 
ders the  purchaser  liable  in  trover  to  the  owner.*  So  coal  dug  by  the 
owner  of  land  through  a  mistake  of  boundaries,  out  of  adjoining  land.' 
An  adulteration  of  liquor  by  a  carrier,  who  is  employed  to  transport 
it,  is  a  conversion.^  But  conversion  is  not  to  be  inferred  from  the 
neglect  of  the  defendant  to  answer  a  letter  of  the  plaintiff  containing 
a  demand  ;  the  plaintiff  must  be  on  the  ground  at  the  time  of  demand, 
ready  to  remove  the  article.' 

In  an  action  for  a  note  where  the  defendant  alleges  receipts  of  money, 
and  clothing  by  the  defendant  on  account  of  the  note,  it  must  bd  left 
to  the  jury  to  say  whether  the  tort  was  not  waived.*  It  is  no  objec- 
tion to  the  action  that  the  plaintiff  has  subsequently  repossessed  him- 
self of  the  property,  for  he  is  still  entitled  to  damages  for  the  injury 
sustained.' 

Trover  lies  against  a  corporation  as  well  as  against  a  natural  per- 
son.'" It  lies,  too,  against  executors  on  a  conversion  by  their  testator." 
An  infant  is  liable  in  trover,  although  the  goods  were  delivered  to  him 
under  contract,  and  although  they  were  not  actually  converted  to  his 
own  use.'^  It  has  been  held  that  this  action  will  not  lie  against  an 
infant  for  immoderately  using  a  horse  which  he  had  contracted  to  use 
moderately,  on  the  ground  that  the  action  could  only  be  supported  on 
the  contract.'^  But  where  an  infant,  who  hires  a  horse  to  go  to  a  place 
agreed  on,  goes  to  another  place  in  a  different  direction,  he  is  liable  in, 
trover  for  an  unlawful  conversion  of  the  horse.'*  It  cannot  be  main- 
tained against  a  servant  who  has  acted  by  his  master's  command,  unless 
it  were  to  do  an  apparent  wrong,  and  where  the  master's  case  depends 
on  a  title;  as,  when  the  command  is  given  under  the  color  of  a  right, 
whether  valid  or  not,  the  servant  will  be  excused.''  Therefore,  where 
the  manager  of  a  nail  factory  belonging  to  others,  refused  to  deliver  a 
machine  belonging  to  the  plaintiff,  put  up  in  the  factory  during  the 
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period  of  his  management,  without  showing  that  the  refusal  was  in  pur- 
suance of  instructions  from  his  employers,  trover  was  supported  against 
him.'  This  action  will  not  lie  by  one  joint  tenant,  tenant  in  common, 
or  parcener,  against  his  companion,  for  a  thing  still  in  his  possession, 
because  the  possession  of  one  is  the  possession  of  both  ;  but  if  he  de- 
stroy, or  sell  it,  the  other  may  maintain  trover  against  him.^  But  one 
of  two  joint  owners  of  personal  property  may  maintain  trover  against 
a  stranger,  to  whom  the  other  owner  had  transferred  the  joint  property 
to  other  uses  than  those  for  which  it  was  held  by  the  joint  owners,  and 
inconsistent  therewith,  the  stranger  claiming  the  exclusive  possession 
and  ownership  ;  and  in  such  action,  the  plaintiff  may  recover  the  value 
of  his  interest  in  the  property  converted;'  it  does  not,  however,  lie 
against  a  bailee,  who,  before  demand  and  refusal,  has  lost  the  goods 
by  negligence,  or  where  they  have  been  stolen  from  him,  but  the  plain- 
tiif  must  institute  a  special  action  on  the  case.* 

One  of  two  joint  bailees  is  not  liable  in  this  action  for  the  conver- 
sion of  the  bailed  property  by  the  other  ;'  the  law  is  settled,  that  the 
act  of  a  tenant  in  common  shall  not  prejudice  the  title  of  his  co-tenant, 
or  charge  him  with  a  tort.  It  is  Otherwise  with  partners,  each  of  whom 
constitutes  the  other  a  general  agent  of  the  firm,  with  power  to  bind 
it,  not  only  by  his  contracts,  but  by  his  acts  in  the  scope  of  the  busi- 
ness. It  has  been,  therefore,  decided  that  the  conversion  by  one  part- 
ner of  property  which  came  into  the  possession  of  the  firm  on  partner- 
ship account,  is  the  conversion  of  all,  and  makes  all  liable  in  trover.' 

Where  certain  chattels  were  bequeathed  by  M.  to  G.,  his  wife,  "  for 
her  own  proper  use  during  her  lifetime,"  remainder  over,  and  the 
widow  married  S.,  who  died,  whereupon  the  latter's  executors  sold  the 
chattels  to  D.,  it  was  held,  that  trover  lay  by  Gr.  against  D.  to  recover 
the  chattels.^ 

This  action  abates  on  the  death  of  the  defendant,  and  his  executor 
or  administrator  cannot  be  substituted  under  the  Act  of  13th  of  April 
1791.^  It  seems,  however,  that,  in  an  extraordinary  case,  in  which 
there  was  originally  no  other  remedy  than  trover,  this  action  might  not 
die  with  the  person.' 
2.  Pleas. 

Under  the  general  issue  in  this  action,  which  is,  not  guilty,  the  de- 
fendant may  show,  in  justification,  a  lien  upon  the  property,  by  virtue 
of  which  he  detains  it  in  his  possession."  The  action,  in  Pennsylvania, 
is  an  equitable  remedy,  and,  therefore,  if  the  defendant  have  an  equi- 
table lien  on  the  property  in  his  possession,  it  may  be  set  up  and 
allowed  by  the  jury  in  assessing  damages."^'  But  neither  courts  of  law 
nor  equity  can  make  a  plaiuj;ifi',  in  trover,  pay  first  what  is  due  to  the 
defendant,  except  so  far  as  the  goods  can  be  considered  as  a  pledge  in 
the  latter's  hands.'^ 
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*  2  Saund.  47,  e ;  1  Camp.  409.     Sed    3  S.  &  R.  563. 

vide  1  Johns.  Cas.  406.  '^  Per  eundem,  4  Ibid.  267-8. 
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So,  under  this  issue,  the  defendant  can  defeat  the  plaintiff  by  showing 
title  in  himself  or  a  third  person.^  But  the  plea  of  not  guilty,  in  this 
action,  requires  the  plaintiff  fully  to  make  out  his  case.^  Infancy  may 
be  given  in  evidence  under  this  issue,  not  as  a  bar,  but  to  show  the 
nature  of  the  act  which  is  supposed  to  be  a  conversion.^ 

Where  in  an  action  against  the  sheriff  the  plaintiff's  declaration  con 
tained  one  count  in  case  against  him  as  sheriff,  for  so  negligently  exe- 
cuting the  writ  as  to  cause  plaintiff  to  lose  his  debt,  and  another  in 
trover  and  conversion  against  him  individually  for  the  value  of  the 
goods,  such  joinder  is  not  error,  for  they  are  both  actions  on  the  case, 
the  plea  and  judgment  being  the  same  in  each  ;  and  the  demurrer  of 
the  defendant  to  the  declaration,  on  the  ground  of  misjoinder,  was  pro- 
perly overruled.* 

3.  Judgment  and  damages. 

In  trover  against  an  executor  de  son  tort  for  the  goods  of  the  dece- 
dent, he  may,  under  the  general  issue,  give  in  evidence  the  payment  of 
debts  to  the  value  thereof,  in  mitigation  of  damages.  But  his  book  of 
original  entries  is  inadmissible  in  evidence  of  such  payment  by  way 
of  retainer ;  though  it  might  be  to  prove  goods  sold  to,  or  work  done 
for,  the  intestate.* 

After  verdict  and  judgment  it  is  too  late  to  except  on  a  writ  of  error 
that  the  evidence  showed  a  joint  ownership,  and  hence  the  action  was 
misconceived.*  Possibly,  the  court  would  on  the  trial  have  permitted 
the  declaration  to  be  withdrawn  and  another  filed  to  meet  the  justice 
of  the  case.' 

The  value  of  the  property  at  the  time  of  the  demand  is  the  measure 
of  damages ;  *  but  compensation  may  also  be  made,  for  an  aggravation 
of  the  injury  by  peculiar  circumstances  in  the  taking  or  detention.' 
Thus,  the  detention  of  a  machine  to  prevent  the  plaintiff  from  using  it 
as  a  model  in  the  construction  of  other  machines,  is  a  circumstance  for 
the  consideration  of  the  jury  in  assessing  damages.^"  But  they  cannot 
give  penal  damages,  though  there  be  a  condition  annexed  to  the  verdict 
that  the  damages  shall  be  released  on  the  delivery  of  the  specific  pro- 
perty." Interest  on  the  value  from  the  time  of  demand  to  the  time  of 
the  verdict  may  also  be  allowed,  and  the  facts  that  before  the  conver- 
sion the  plaintiff,  as  vendee,  paid  the  defendant  for  the  article,  and  the 
defendant,  before  the  trial,  resold  it  at  an  advanced  price,  do  not  take^he 
case  out  of  the  general  rule.'^  If  this  action  have  been  brought  to 
recover  bonds,  the  measure  of  damage  ia  the  amount  that  may  be  re- 
covered on  the  bonds.''  This  case  is  a  remarkable  instance  of  the  mixed 
equitable  and  legal  jurisdiction  of  our  courts,  as  it  necessarily  estab- 
lishes the  doctrine  of  the  right  to  set-off  in  an  action  founded  on  tort." 

'  Sylvester  v.  Girard,  4  Rawle,  189-  ^  Backenstoss  v.  Stabler,  9  Casey  251 

190.  3  McDonald  ».  Scaife,  1  Jones  386. 

^  Ibid-  '"  Berry  v.  Vantries,  12  S.  &  R.  89, 

'  6  Cranch  226.     As  to  special  pleas  94,  and  see  also,  Jacoby  ».  Laussatt,  6 

in  this  action,  see  an  able  note  by  the  Ibid.  300,  426 ;  McConnell  v.  Linton'  4 

American  editor  of  Yelverton's  Reports  Watts  357. 

174,  a,  n.  (1).  "  1  Nott  &  McC.  S.  C.  Rep.  237. 

*  Patterson  v.  Anderson,   4  "Wright  "  4  Pick.  466. 

359.  "  Romig  c.  Romig,  2  Rawle  241 :  Craie 

^  Saam  v.  Saam,  4  Watts  432.  v.  McHenry,  11  Casey  120 

«  Rank  v.  Rank,  5  Barr  211.  "  See  Vol.  I.  114  467 

'  Ibid. 
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In  a  case  at  nisi  prius^  it  was  decided  by  Abbott,  C.  J.,  that  in  trover 
the  jury  are  not  limited  to  find  as  damages  the  mere  value  at  the  time 
of  the  conversion,  but  they  may  find  as  damages  the  value  at  a  subse- 
quent time,  in  their  discretion,  in  opposition  to  the  case  of  Mercer  v. 
Jones,*  which  he  thought  was  not  law. 

Where  the  goods  have  been  unconditionally  received  by  the  plaintiff 
after  suit  brought,  he  is  entitled  to  damages  for  the  difference  in  value 
at  the  time  of  the  conversion  and  that  of  the  delivery  without  laying 
special  damage.' 

But  where  a  defendant  in  trover  repudiates  the  possession  of  the 
goods  under  a  contract,  and  claims  by  a  wrongful  conversion,  he  is  not 
entitled  to  the  benefit  of  the  contract  in  mitigation  of  damages.^ 

In  an  English  case,  it  was  attempted  to  have  a  stay  of  proceedings 
upon  delivery  of  the  goods  to  the  plaintiff,  or  payment  of  the  value 
thereof;  but  as  their  value  was  not  ascertained,  the  court  refused  an 
order;'  Best,  0.  J.,  saying:  "Where  complete  justice  can  be  done 
by  the  delivery  of  a  specific  chattel,  the  court  will  sometimes  interfere 
to  stay  proceedings  ;  but  there  is  no  instance  in  which  the  court  has 
interfered  with  the  intention  of  referring  it  to  an  officer  to  ascertain  a 
disputed  value,  and  to  place  himself  in  the  situation  of  a  jury.  The 
property  here  has  been  in  the  defendant's  hands  a  long  time,  and  may 
have  been  materially  injured."  ^ 

The  judgment  is  for  damages  and  full  costs,  to  which  the  plaintiff  is 
entitled,  though  he  recover  less  than  40s.  damages.^  And  in  the 
Court  of  Common  Pleas  of  those  counties  having  unlimited  jurisdiction 
as  to  the  amount,  the  plaintiff  may  recover  full  costs,  where  his  damages 
are  under  100  dollars,  provided  he  has  laid  them  above  that  sum,  in  the 
declaration.*  The  reason  is  stated  at  the  end  of  the  next  section  rela- 
tive to  the  action  of  trespass,  to  which  action  it  also  applies.^  The 
plaintiff  having  obtained  his  verdict  for  damages,  the  property  in  the 
subject-matter  of  this  action  becomes  vested  in  the  defendant.  But  the 
court  will  not  interfere  to  stay  execution  on  a  judgment  recovered  in 
trover,  on  the  defendant's  application,  till  the  plaintiff  shall  do  any  act, 
however  reasonable  or  equitable,  to  make  the  defendant  a  title  to  the 
article  for  the  conversion  of  which  this  action  was  brought.^"  Thus, 
where  damages  had  been  recovered  for  a  ship,  to  restrain  execution 
until  the  plaintiff  should  have  executed  a  bill  of  sale  of  the  ship,  and 
perfected  the  transfer  of  it,  it  being  said  that  the  court  had  no  juris- 
diction to  do  so."  In  this  case,  the  court  (which  has  an  equity  side  and 
a  common-law  side)  was  asked  to  make  an  equitable  interference,  but 
they  agreed,  unanimously,  that  they  could  not  annex  any  conditions  to 
the  plaintiff's  judgment,  either  at  law  or  in  equity. 

'  Greening  ».  Wilkinson,  1  Carring.  '  1  Chit.  Plead.  *157.   See  ante,  Vol. 

&  Payne  625.  I.  726. 

2  3  Camp.  477.  *  Clark  v.  MoKisson,  6  S.  &  R.  87. 

"  Rank  v.  Rank,  5  Barr  212.  °  See  further,  as  to  costs  in  this  ac- 

*  Backenstoss  v.  Stahler's  Admr.,  9  tion,  McConnell  v.  Linton,  4  Watts  357, 
Casey  25 1.  and  ante,  Vol.  I.  726,  &o. 

*  3  Bing.  601.  "  4  Price  291 ;  s.  c.  2  Condons.  Exoh. 
e  Ibid.                                                       Rep.  HI. 
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I 
SECTION  VIII. 

OF   THE  ACTION   OF   TRESPASS. 

1.  Trespass  vi  et  armis. 

2.  Trespass  de  bonis  a-sportatis. 

3.  Trespass  quare  clausum  fregit. 

4.  Declaration. 

5.  Pleas. 

6.  Judgment  and  damages. 

1.  Trespass  vi  et  armis. 

This  action  lies  for  immediate  injuries  to  the  person,  or  to  the  per- 
sonal or  real  property  of  another,  accompanied  with  force  either  actual 
or  implied,  whether  the  act  be  wilful  or  unintentional,  or  whether  it  be 
committed  by  the  defendant,  or  by  another  at  his  command  or  procure- 
ment,^ or,  having  been  done  for  his  use  or  benefit,  he  afterwards  assents 
to  it.^  It  lies  against  an  infant  or  feme  covert  for  procuring  another 
to  commit  an  assault  and  battery.^ 

For  injuries  to  the  person,  it  lies  for  an  assault  and  battery,  of  the 
plaintiff  himself,  or  of  his  wife  or  servant,  per  quod  consortium  vel  ser- 
vitium  amisit.  It  may  be  maintained,  also,  by  a  parent  for  a  tort  to 
an  infant  child,  provided  the  former  can  show  a  loss  of  service,  for 
that  is  the  gist  of  the  action  by  a  parent.*  Therefore,  where  the  child 
was  but  two  years  and  a  half  old,  it  was  held  not  to  be  maintainable. 
It  lies  for  an  assault  and  false  imprisonment,  either  without  pretext  of 
legal  authority  or  process,  or  under  color  of  process  at  law,  where  it 
issued  out  of  a  court  which  has  no  jurisdiction  of  the  subject-matter  ;' 
or  is  irregular  and  void  on  the  face  of  it,  or  merely  erroneous  and 
voidable  ;*  or  has  been  misapplied  or  abused  f  in  which  case  trespass 
lies  against  the  prosecutor  or  the  plaintiff  in  the  suit,  or  his  attorney, 
or  the  officer,  according  to  the  circumstances  of  the  case,  and  some- 
times even  against  the  judge  or  magistrate.^  These  rules  equally  apply 
to  property  when  the  subject  of  an  injury  under  color  of  law  ;  and  so 
an  officer  taking  the  person  or  goods  of  one  not  named,  or  misnamed 
in  the  process;'  or  executing  it  after  the  return-day ;  ^°  or  out  of  his 
bailiwick  ;"  or  serving  civil  process  on  a  Sunday.'^  But  where  the  pro- 
ceedings are  formal  and  regular,  however  unfounded  and  malicious 
they  may  be,  the  action  on  the  case  is  the  proper  remedy.'*  A  party 
who  extends  the  power  of  a  court  of  special  jurisdiction  to  a  case  to 
which  it  cannot  be  lawfully  extended,  is  a  trespasser ; "  and  the  distinc- 
tion in  cases  of  excess  of  jurisdiction,  in  relation  to  the  officer,  is,  that 

1  4  Johns.  450 ;  14  Ibid.  406 ;  9  Ibid.         «  13  Johns.  444 ;  3  Caines  267. 
117  ;    19   Ibid.   381 ;    18   Ibid.  257  ;   7         '1  Chit.  Plead.  *185,  186. 

Taunt.  698.    See  ante,  p.  45,  and  cases         ^  Ibid.  2  T.   R,  225 ;  Maher  v.  Ash- 
there  cited.  mead,  6  Casey  344. 

2  13  Johns.  416;  Yerger  v.  "Warren,         '  1  Chit.  Plead.  *185. 

7  Casey  319.  "  4  Johns.  450 ;  9  Ibid.  118. 

3  16  Mass.  389.  "  1  Chit.  Plead.  186. 
♦  4  Barn.  &  Cress.  663.  "  3  Caines  270. 

'3  Cranoh  331;  2  Johns.  Cas.  27;  "See  ante,  p.  45,  and  cases  cited: 
12  Johns.  257 ;  13  Ibid.  444;  1  Caiues  Barnett  v.  Reed,  1  P.  F,  Smith  190.  ' 
92;  2  Johns.  437.  "  11  Johns.  444. 
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■where  the  suhject-matter  of  the  suit  is  not  within  the  jurisdiction  of 
the  court,  all  the  proceedings  are  void,  and  the  officer,  as  well  as  the 
party,  is  a  trespasser ;  hut  where  the  subject-matter  is  within  their 
jurisdiction,  and  the  want  of  jurisdiction  is  to  the  person  or  place, 
the  officer  is  excused,  unless  the  want  of  jurisdiction  appears  on  the 
process.' 

Though  a  party  driving  on  a  public  road  should  lose  all  control  of 
his  horse,  and  an  injury  ensues  in  consequence,  yet,  if  the  jury  believe 
that  the  loss  of  control  was  the  result  of  the  defendant's  prior  fault, 
the  plaintiiF  may  recover.^  In  an  action  of  trespass  against  the  master 
of  such  a  horse  for  a  collision,  it  is  for  him  to  show  that  he  was  not  in 
fault.* 

2.  Trespass  de  bonis  asportatis. 

This  action  lies  for  injuries  to,  or  taking  away  a  chattel,  of  which 
the  plaintiff  has,  at  the  time  when  the  wrong  is  committed,  the  actual 
possession,  or  the  constructive  possession  in  respect  of  the  right  of  pro- 
perty vested  in  him,  connected  with  the  right  to  reduce  it  to  actual 
possession  whenever  he  pleases  ;  *  and  the  bare  possession,  without  any 
title,  is  sufficient  to  support  the  action,  except  as  against  the  rightful 
owner;'  and  the  defendant  cannot,  as  in  trover,  set  up  a  paramount 
title  in  a  third  person.^  The  rules  in  relation  to  the  property  or  pos- 
session, requisite  to  maintain  trespass  de  bonis  asportatis,  are  essen- 
tially the  same  as  have  been  already  stated  in  regard  to  trover.^  The 
injury  may  consist  not  only  in  an  unlawful  taking,  but  in  a  subsequent 
abuse  of  a  lawful  possession,  as  where  a  bailee  of  a  chattel  destroys 
it ; "  and  where  a  person  having  authority  in  law  to  take  possession  of 
the  goods  of  another,  afterwards  abuses  his  authbrity,  he  is  responsible 
not  merely  for  the  act  of  abuse,  but  it  is  construed  to  relate  back  to 
the  commencement  of  his  possession,  so  as  to  render  the  transaction  ab 
initio  a  trespass,  as,  where  the  landlord  who  distrains  for  rent,  or  the. 
owner  of  land  who  takes  cattle  damage  feasant,  works  or  kills  the  dis- 
tress, he  becomes  a  trespasser  ab  initio.^  But  it  is  a  general  rule,  that 
a  mere  nonfeasance,  as,  for  instance,  a  refusal  to  restore  the  goods, 
cannot  have  this  effect ;  "*  and  in  no  case  will  the  abuse  of  an  authority 
in  fact,  that  is,  an  authority  granted  by  the  party,  make  a  trespasser 
ab  initio.^^  By  the  third  section  of  the  Act  of  March,  1772,'^  a  land- 
lord who  distrains  where  no  rent  is  in  arrear,  is  liable,  in  this  action, 
or  in  trespass  on  the  case,  for  damages  equal  to  double  the  value  of 
the  things  distrained  ;  and  by  decision,  waiving  the  benefit  of  this  act, 
to  damages  to  a  greater  amount,  in  an  action  of  trespass  quare  clausum 
fregitP  Trespass  lies  against  a  landlord,  who  enters  the  house  of  a 
third  person  to  search  for  and  distrain  goods  fraudulently  removed  by 
his  tenant,  if  no  goods  of  the  tenant  are  found  in  the  house."  Trespass 

'  12  Johns.  257 ;  Kramer  v.  Lott,  14  "  13  Ibid.  276. 

Wright  49S.  '  2  Saund.  47,  b.  c. 

2  Kennedy  v.  Way,  Bright.  R.  186.  *  1  Chit.  Plead.  *171. 

"Ibid.;    Strohl  B.  Levan,  3  Wright  »  g  j>ep.  146  ;  10  Johns.  373. 

]  79  1"  6  Bao.  Abr.  560 ;  15  Johns.  401. 

*'9  S.  &  R.  244;  11  Johns.  377;  12  "  8  Rep.  146;  10  Johns.  256;  13  Ibid. 
Ibid.  348 ;  Erisman  v.  Walters,  2  Casey     414. 

467  ;  Waldron  v.  Haupt,  2  P.  F.  Smith  '''  1  Smith's  Laws  370. 

408  ;  Weitzell  v.  Man-,  10  Wright  463.  "  Bees  v.  Emerick,  6  S.  &  R.  286. 

»  4  S.  &  R.  158 ;  13  Ibid.  141  276,  561.  "  Hobbs  v.  Geiss,  13  Ibid.  417. 
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will  not  lie  between  the  joint  owners  of  a  chattel,  except  for  the 
destruction  of  it.' 

In  trespass  for  taking  and  carrying  away  personal  property  of  the 
plaintiffs,  which  had  been  sold  by  the  sheriff  as  the  property  of  another, 
it  is  not  material  whether  the  contract  (under  which  defendant  claimed 
that  the  property  taken  had  come  into  the  possession  of  him  from  whom 
it  was  sold  by  the  sheriff)  was  made  by  one  or  both  of  the  plaintiffs, 
provided  the  persons  suing  had  the  possession  or  the  immediate  right 
of  possession  at  the  time  the  alleged  trespass  was  committed.  An 
executory  contract  by  one  of  two  owners,  is  not  evidence  to  disprove 
their  joint  title,  nor  a  bar  to  their  joint  recovery." 
3.  Trespass  quare  clausum  f regit. 

Where  the  right  was  conveyed  by  a  former  owner  of  the  land,  to 
enter  upon  the  land  and  cut  timber  which  was  fit  for  sawing  at  a  par- 
ticular time,  the  party  having  such  license  does  not  become  a  tres- 
passer ah  initio,  by  cutting  other  timber  not  falling  within  the  descrip- 
tion, it  being  an  authority  in  fact,  not  in  Jaw  ;  and  trespass  qu.  el. /re- 
git will  not  lie.  Nor  will  trespass  de  bonis  asportatis  lie  for  the 
carrying  away  of  timber  so  wrongfully  cut,  in  favor  of  a  subsequent 
owner  of  the  land,  but  who  has  no  interest  general  or  qualified  in  the 
timber.  Where,  however,  under  such  a  right,  all  the  timber  falling 
within  the  description,  has  been  removed  by  the  grantee  of  the  right 
of  his  predecessors,  of  which  he  has  knowledge,  or  his  right  has  been 
determined  by  a  neglect  to  exercise  it  on.  reasonable  notice,  trespass 
qu.  el.  f regit  will  lie,  though  the  owner  has  no  interest  in  the  timber 
cut.  A  grant  to  a  man  of  a  part  or  the  whole  of  the  growing  timber 
on  another's  land  gives  to  him  a  qualified  interest  in  the  soil,  and  a 
species  of  co-tenancy  with  the  owner  of  the  land,  Which  prevents  the 
latter  from  maintaining  trespass  against  him/ 

To  support  trespass  there  must  be  in  the  plaintiff,  at  the  time  of  the 
act  complained  of,  either  actual  possession  or  the  right  of  immediate 
actual  possession  flowing  from  the  right  of  property.^  And  where  a 
sheriff,  who  had  levied  under|a  fi.fa.,  left  the  property  in  the  hands 
of  two  persons,  strangers  to  the  suit,  who  gave  him  a  receipt  under 
seal  therefor,  by  which  they  agreed  to  redeliver  it  at  a  time  fixed  (it 
seems  the  day  of  sale),  at  the  defendant's  house,  and  authorizing,  on 
failure  of  their  undertaking,  a  confession  of  judgment  in  their  names 
for  the  debt  and  costs  of  the  suit,  and  the  costs  of  the  writ,  and  after- 
wards the  plaintiff  consenting  to  a  postponement  of  the  sale  till  a  sub- 
sequent period,  the  time  of  delivery  of  the  property  was  extended  by 
endorsement  on  the  receipt  till  that  period  ;  but  before  the  day  of  sale 
arrived,  the  defendant  carried  off  the  property  into  another  county ; 
it  was  held,  that  trespass  would  not  lie  by  the  sheriff  against  the  latter, 
though  the  suit  was  commenced  after  the  expiration  of  the  time  agreed,.' 
Giving  an  alleged  trespasser  a  horse  and  wagon  and  barn,  to  get  in 
and  thresh  grain,  the  title  to  which  is  in  dispute,  does  not  make  a  party 
a  co-trespasser."  Though  technically  the  breach  of  close  in  trespass 
is  the  principal  injury,  yet  it  is  for  the  most  part  only  nominal,  the 

1  15  Johns.  179.  Baker,  1  Casey  187. 

2  Talmadge  v.  Soudder,  2  Wright  517.  *  Lewis  v.  Carsaw,  3  Harris  31.  Bell 
•'  Boults  V.  Mitchell,  3  Harris  371.  J.,  dissenting.  ' 
*  Lewis  V.  Carsaw,  Ibid.  34 ;  King  v.         ^  Heitzman  v.  Divil,  1  Jones  264. 
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asportation,  wiiich  is  the  substantial  one,  being  laid  only  as  matter  of 
aggravation,  hence  the  existence  and  breach  of  a  close  must  be  proved 
if  laid.  An  amendment,  therefore,  omitting  the  quare  clausumf regit, 
introduces  no  new  substantive  cause  of  action,  and  is  admissible  under 
the  Act  of  1806,  and  it  would  be  error  to  refuse  it.'  And  this  amend- 
ment may  be  made  on  appeal  from  arbitrators  awarding  no  cause  of 
action.^  A  defendant  is  liable  in  trespass  for  the  seizure  of  the  plain- 
tiff's goods  by  the  sheriff  in  pursuance  of  directions  given  by  plain- 
tiff's attorney,  retained  generally  to  conduct  said  suit,  but  without  any 
special  authority  as  to  the  trespass  complained  of.^  Where  goods  sold 
to  be  paid  for  in  a  note,  are  taken,  before  the  note  is  tendered,  from 
the  store  of  the  vendors  by  a  drayman,  acting  without  authority  from 
the  vendee,  and  to  whom  they  are  delivered  by  the  porter  of  the 
vendors,  without  instruction  and  by  mistake,  the  vendors  have  a  con- 
structive possession  which  will  enable  them  to  maintain  trespass  against 
the  sheriff  for  seizing  them  on  a  writ  of  foreign  attachment,  on  the  day 
of  their  delivery  at  the  forwarding-house,  at  which  they  were  left  by 
the  drayman.*  In  an  action  of  trespass  against  the  sheriff  for  selling 
the  plaintiff's  goods  under  a  judgment  against  A.,  where  the  plaintiff 
claimed  to  have  purchased  the  goods  under  a  former  execution  against 
A.,  and  to  have  left  them  since  then  in  A.'s  hands^  it  was  held  not 
error  in  the  judge  to  charge  the  jury  that,  if  the  plaintiff  had  bought 
the  goods  for  A.,  and  with  A.'s  money,  the  defendant  was  not  entitled 
to  a  verdict.'  A  sheriff  cannot  maintain  trespass  against  a  defendant 
for  selling  or  otherwise  disposing  of  property  after  an  execution  is 
issued,  but  before  levy.*  When  there  is  a  spark  of  evidence  it  should 
not  be  excluded  from  the  jury.  Therefore,  where  on  a  question  as  to 
whether  two  defendants  had  become  trespassers  db  initio,  by  unlawful 
dealings  with  a  stray,  and  distinct  subsequent  acts  of  misfeasance  are 
proved  as  to  one,  it  is  not  error  for  a  judge  to  submit  general  evidence 
of  concert  between  him  and  the  other  defendant  to  the  jury  as  against 
the  latter.'  As,  to  maintain  trespass,  th^  plaintiff,  whether  the  pro- 
perty be  real  or  personal,  must  be  in  actual  possession,  or  he  must  have 
the  right  of  taking  possession  at  the  time  of  the  trespass,  it  follows 
that  if  the  sheriff  has  seized  and  removed  his  goods  in  execution  and 
sold  them,  he  cannot  support  the  action  against  the  purchaser  at  such 
sales.  In  such  case,  against  another,  the  possession  is  changed  ;  it  is" 
transferred  by  the  seizure  from  the  owner  to  the  officer,  who  may,  if 
necessary,  maintain  suit  against  a  wrongdoer.  Even  in  replevin  by 
such  owner,  the  writ  would  be  quashed  as  against  the  officer,  though  it 
would  be  otherwise  as  to  a  purchaser  at  the  sheriff's  sale ;  as  to  him, 
however,  trespass  cannot  be  maintained  for  participating  merely  as 
purchaser,  although  he  may  know  of  the  illegality  of  the  sale,  or  that 
the  goods  did  not  belong  to  the  defendant.  To  render  him  liable,  he 
must  have  aided,  advised,  or  abetted  the  trespass.*  To  constitute  tres- 
pass by  an  officer  who  executes  an  attachment,  any  manual  handling 

1  Mechanics  v.  Spang,  5  Barr  115.  ^  Walter  v.  Gernant,  1  Ibid.  515. 

2  Ibid.  *  Lewis  v.  Carsaw,  3  Harris  34. 
»  Gillingham  v.  Clark,  D.  C.  C.  P.  7         '  Fitzwater  v.  Stout,  4  Ibid.  22. 

Le?.  Int.  50.  "  Ward  v.  Taylor,  1  Barr  239. 

'  Lelar  v.  Brown,  3  Harris  215. 
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of  the  property,  or  taking  possession,  need  not  be  proved.  Any 
unlawful  exercise  of  his  authority  over  it  against  the  owner's  will,  to 
his  exclusion,  is  sufficient.'  If  a  capias  be  maliciously  and  oppres- 
sively sued  out,  case  is  the  remedy.  Trespass  will  not  lie  for  suing  it 
out  and  arresting  under  it.^ 

The  action  o?  trespass  quare  clausum  f regit  lies  for  injuries  to  real 
property  corporeal,  as  lands  or  houses,  and  may  be  maintained  by  one 
having  an  exclusive  interest,  although  short  of  a  property  in  the  soil ; 
and  thus  a  person  who  is  entitled  to  the  herbage,  or  growing  crops,  or 
other  profits  arising  out  of  the  land,'  and  it  may  even  be  sustained  for 
injury  to  every  grain  crop  after  expiration  of  the  lease,  and  removal 
of  the  plaintiff  from  the  premises  ;  *  or  a  tenant  who  has  left  the  pre- 
mises in  consequence  of  a  notice  to  quit,  in  respect  of  his  rights  to  the 
emblements,  may  bring  an  action  of  trespass  even  against  the  proprie- 
tor of  the  soil.'  But-whatever  the  nature  of  the  interest  fnay  be,  it  is 
in  general  necessary  that  it  should  actually  be  vested  in  possession,  at 
the  time  when  the  wrong  was  done,  the  rules  in  relation  to  constructive 
possession  not  applying  to  real  property.^  Hence,  an  heir,  devisee,  or 
lessee,  cannot  have  trespass  until  an  actual  entry  upon  the  premises, 
descended,  devised,  or  leased  ;''  nor  a  landlord,  after  having  leased  to 
another,  reserving  rent,  and  parted  with  the  entire  possession.'  There 
is,  however,  an  exception  to  the  general  rule,  allowed  in  the  case  of 
wild  and  unsettled  lands,  as  to  which,  it  has  been  determined,  that  the 
right  of  property  shall  carry  with  it  the  constructive  possession.'  The 
property  in  a  highway  is  in  the  owner  of  the  land  over  which  it  is  laid 
out,  who  can  maintain  trespass  against  one  who  depastures  his  cattle 
therein,  or  does  any  other  damage  which  is  not  necessary  to  the  right 
of  passage,  or  to  the  amendment  of  the  way.'"  The  actual  possession 
of  any  tenant,  even  of  the  lowest  description,  provided  he  be  not 
the  mere  servant  or  bailiff  of  the  owner,  is  sufficient  to  support  the 
action." 

The  action  of  trespass  ii  recover  treble  damages,  given  by  the  Act 
of  the  29th  of  March,  1824,  for  cutting  trees,  can  be  maintained  only 
by  the  owner  of  the  land.'^  Trespass  lies  under  the  Act  of  29th  March, 
1824,  for  the  destruction  of  timber,  as  well  where  the  land  is  seated 
as  unseated. '^ 

The  plaintiff  in  trespass,  as  well  as  in  ejectment,  may  recover  upon 
his  prior  possession,  against  a  person  showing  no  title  ;"  but  cannot 
maintain  the  action  against  one  who  has  a  better  title  to  the  possession 

'  Paxton  V.  Steekel,  2  Barr  95 ;  Kel-  '  Ibid, 

lam  V.  Janson,  5  Harris  467.  "  Torrence  ».  Irwin,  2  Yeates  210. 

^  F.   Bank    v.   McKinney,    7  Watts  '  11   Johns.    385 ;    15    Ibid.   89 ;    8 

214 ;  and  see  a»<e,  p.  44.  Cranoh   229;    Mather   v.   Ministers' of 

'  6  Bao.  Abr.  567  ;  Stultz  v.  Dickey,  Trinity  Church,  3  S.  &  R.  513   514 

5  Binu.  285.  i»  2    Johns.    357;    15    Ibid.   447-    7 

*  Forsythe  v.  Price,  8  Watts  282.  Taunt.  39  ;  16  Mass.  33  ■  1  Pick   1"'> 

5  3  Johns.  222 ;  9  Ibid.  113,  143,  180 ;  "  Com.  Dig.  "  Trespass,"  B   1  ■  e'fiao 

Stultz  «.  Dickey,  5  Binn., 285.  ■  Abr.  567. 

«1  Johns.  511;  3  Ibid.  468  ;  9  Ibid.  "Tammany  v.   Whittaker    4   AY^itts 

61;  11  Ibid.  386,  569;  12  Ibid.  183;  6  221;  O'Heilly  v.  Shadle,  9  Casey  489- 

Bao.  Abr.  566,  568  ;  Addleman  v.  Way,  Houghes  «.  Stevens,  12  Ibid.  320.            ' 

4  Yeates  218;   Zell  v.  Kean,  7   Casey  '*  Huston  «.  Sims,  2  Jones  195 " 

304.  "  4  Taunt.  547  ;  1  East  244. 
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than  himself;  and  so  a  tenant  at  sufferance  cannot  bring  trespass  against 
his  landlord  for  expelling  him  from  the  land.^ 

Every  entry  upon  the  premises  of  another,  without  his  permission, 
or  under  a  void  license,  is  in  law  a  trespass ;  ^  even  on  a  warrant  to 
search  for  stolen  goods,  with  just  cause  to  suspect  they  are  in  the  par- 
ticular house,  if  none  are  found,  the  party  is  a  trespasser.^  So,  a  per- 
son entering  under  an  authority  in  law,  will,  by  an  abuse  of  that 
authority,  render  himself  a  trespasser  ah  initio}  Trespass  quare 
clausumf regit  will  not  lie  between  joint  tenants,  tenants  in  common, 
and  parceners,  unless  one  disturb  the  other  in  possession.^  A  tenant 
in  common  of  an  easement  may  maintain  trespass  against  his  co-tenant 
where  there  has  been  an  equal  ouster.* 

In  trespass  byone  congregation  against  another  for  enclosing  a  space 
in  front  of  the  church  as  a  graveyard,  evidence  is  admissible  on  the 
part  of  the  plaintiffs  to  show  an  offer  on  their  part  to  defendants  of 
half  a  lot  purchased  by  the  plaintiffs  for  a  graveyard,  to  show  that 
there  was  no  necessity  for  the  encroachment.'  If  two  persons  own 
adjoining  lots,  lying  below  the  grade  of  the  street  on  which  they  front, 
and  one  of  them  wishes  to  grade  up  to  the  street,  he  must  so  fill  up 
his  own  lot  that  the  earth  will  not  pass  over  his  line  upon  the  other 
lot ;  and  where  the  latter  had  built  a  wall  and  erected  a  house  on  it, 
within  his  own  line,  the  former  can  neither  build  to  the  wall,  nor  throw 
earth  against  it ;  and  if  he  does  so,  he  is  responsible  in  damages. 
Even  if  no  injury  was  done  to  the  wall,  the  plaintiff  would  still  be 
entitled  to  nominal  damages^for  covering  up  his  land  between  his  line 
and  the  wall  of  his  house  ;  and  where  the  wall  was  cracked  and  injured 
by  piling  earth  against  it,  he  was  entitled  to  damages  for  the  injury 
done.* 

By  the  thirty-seventh  section  of  the  Act  of  the  13th  of  June,  1836,' 
it  is  provided,  that  in  cases  where  trespass  or  nuisance  has  been,  or 
may  be  committed  on  real  estate,  by  non-residents  of  the  county  where- 
in such  real  estate  is  situate,  it  shall  be  lawful  for  the  sheriff  of  said 
county  to  go  beyond  his  bailiwick  into  an  adjoining  county,'"  for  the 
purpose  of  serving  any  process  which  may  have  issued  out  of  the  court 
of  the  proper  county,  in  suits  instituted  for  the  recovery  of  damages, 
or  abatement  of  nuisance,"  and  such  service  shall  be  as  good  and  valid 
as  if  the  same  had  been  made  by  the  sheriff  within  his  bailiwick. 

By  the  Act  of  20th  April  1846,  §  6,'^  in  all  actions  of  trespass 
quare  clausum  f  regit  now  pending,  or  which  may  hereafter  be  brought, 
in  which,  upon  the  trial  of  the  cause,  the  value  of  any  goods  or  pro- 
perty taken,  and  damages  for  such  taking  and  detention,  only  shall  be 
claimed,  if  the  legal  right  to  such  goods  or  property  shall  be  found  to 
be  in  the  plaintiff  or  plaintiffs,  he  or  they  shall  be  entitled  to  recover 

1  IJohns.  Caa.  123 ;  4  Johns.  150;  9  Bullock,  11   Casey  364;    Critohfield  v. 

Ibid.  61 ;  13  Ibid.  335.  Humbert,  3  Wright  427. 

'  13  S.  &  R.  418,  419;  1  Dunl.  Pr.  '  Trauger  v.  Sassaman,  2  Hams  514. 

25  *  Hutchinson    v.    Schimmelfeder,    4 

''  13  S.  &  R.  419.  Wright  398. 

*  8  Rep   146  °  Pird.  Dig.  31,  Pamph.  L.  579. 

"•  1  Chit.  Plead.  *189 ;  Filbert  v.  Hoff,  '"  Gaynor  v.  Wilde,  2  Wright  300. 

C  Wright  97.  4     '^  Guffey  v.  Free,  7  Harris  384. 

«  Trauger  v.  Sassaman,  2  Harris  514 ;  '^  Purd.  Dig.  967,  Pamph.  L.  411. 
McGill  V.  Ash,  7  Barr  397;  Bennet  v. 
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the  value  of  such  goods  and  property,  and  damages,  aforesaid,  in  the 
same  manner  as  in  actions  of  trespass,  for  taking  goods  and  chattels 
without  regard  to  the  form  of  action,  and  notwithstanding  the  plaintiiF 
may  not  have  had  the  possession  or  title  or  claim  to  the  land  in  which 
the  trespass  is  by  the  writ  and  declaration  supposed  to  have  been  done. 

By  the  Act  of  15th  March  1847,  §  1,'  it  is  provided  that  so  much 
of  the  sixth  section  of  the  Act  of  1846  as  relates  to  actions  of  trespass 
quare  clausum  fregit,  then  pending,  is  repealed,  and  the  provisions 
of  said  section  held  to  apply  only  to  actions  instituted,  or  to  be  insti- 
tuted, after  the  date  of  the  passage  of  said  act.^ 

4.  Declaration.  ' 

The  declaration  in  this  action  contains  a  concise  statement  of  the 
injury  complained  of,  whether  to  the  person,  personal  or  real  pro- 
perty,* and  should  allege  that  such  injury  was  committed  vi  et  armis, 
and  contra  pacem.^  And  it  should  specify,  in  trespass  de  bonis  aspor- 
tatis,  clearly  and  precisely  the  articles  taken ;  °  and  where  it  omits 
specifying  their  kind  and  nature,  it  will  not  be  cured  by  verdict,  nor 
by  the  Act  of  1806.'  Where,  however,  the  allegation  was  for  taking 
and  carrying  away  "  mahogany  tables  and  chairs,"  without  stating  the 
number,  it  was  held  suflBcient  after  verdict.'  So,  when  this  action  is 
brought  for  taking  personal  chattels,  the  declaration  must  state  them 
to  be  the  plaintiff's  at  the  time  of  the  taking,  or  the  omission  will  be 
fatal  even  after  verdict.*  "  Originally,  every  declaration  t&  trespass 
seems  to  have  been  confined  to  one  single  act  of  trespass — when  the 
injury  was  of  a  kind  that  could  be  continued  without  intermission  from 
time  to  time,  the  plaintiff  was  permitted  to  declare  with  a  continuando, 
and  the  whole  was  considered  as  one  trespass.  In  more  modern  times, 
in  order  to  save  the  trouble  and  expense  of  a  distinct  writ  or  count  for 
every  different  act,  the  plaintiff  is  permitted  to  declare  for  a  trespass 
on  divers  days  and  times  between  one  day  and  another,  and  such  a 
declaration  is  considered  as  if  it  contained  a  distinct  count  for  every 
different  trespass.  But  as  this  is  for  the  advantage  and  ease  of  the 
plaintiff,  he  is  not  obliged  to  avail  himself  of  the  privilege,  and  may 
still  consider  his  declaration  as  containing  one  count  only,  and  as  con- 
fined to  a  single  trespass  ;  in  which  case,  the  time  becomes  immaterial. 
As  it  would  give  the  plaintiff  an  undue  advantage,  if  he  could  avail 
himself  of  the  declaration  in  both  these  modes,  and  might  operate  as  a 
surprise  on  the  defendant — the  plaintiff  must  make  his  election  before 
he  begins  to  introduce  his  evidence.'"  And,  therefore,  if  he  so  elect, 
he  may  prove  a  trespass  at  any  time  before  the  commencement  of  the 
action,  and  within  tiie  prescription  of  the  Statute  of  Limitations.'" 

In  an  action  of  trespass  by  husband  and  wife  for  the  use  of  the  wife 
against  one  who  takes  personal  property  from  her  possession,  without 
pretence  of  right,  it  is  not  necessary  for  plaintiff  to  prove  that  such 
property  belonged  to  the  wife." 

'  Purd.  Dig.  967,  Pamph.  L.  397.  '  12  Mass.  505. 

,     '  Mech.  Ins.  Co.  i>.  Spang,  5  Barr  113.  "  7  H.  &  J.  372,  and  see  Ibid,  as  to 

'  See  the  precedents,  2  Chit.  Plead,  the  plea  to  such  a  declaration. 

417-440.  9  Per  Jackson,  J.,  16  Mass.  470. 

*  Ibid.  JO  Ibid. 

5 12  Mass.  506.  "  Hoar  v.  Axe,  10  Harris  381. 

« 1  Browne  241. 
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5.  Pleas. 

The  general  issue  in  this  action  is,  not  guilty  of  the  trespasses,  as 
alleged  by  the  plaintiff;  and  under  it  few  matters  of  defence  can  be 
given  in  evidence,  and,  consequently,  the  pleadings  in  this  action 
require  much  attention.^  It  is  true  that  in  our  loose  practice,  under 
the  plea  in  short,  of,  "iV^o*  guilty  with  leave"  &c.,  or,  "  with  leave  to 
justify"  and  notice  to  the  plaintiff,  most  matters  constituting  a  defence  ' 
are  received  in  evidence,  yet  this  is  only  by  consent,  and  the  defendant 
may  be  put  to  plead  specially.  It  is  hence  of  moment  to  know  what 
may  be  given  in  evidence  under  the  general  issue.  In  trespass  for 
assault  and  battery,  where  the  defendant  has  not  beaten  the  plaintiff, 
the  general  issue  will  be  proper ;  but  if  his  case  be  of  any  other  de- 
scription, the  plea  will  be  inapplicable.  So,  in  trespass  quare  clausum 
/regit,  or  for  taking  the  plaintiff's  goods,  if  the  defendant  did  not,  in 
fact,  break  and  enter  the  close  in  question,  or  take  goods,  the  general 
issue  will  be  proper.  It  will  also  be  applicable,  if  he  did  break  and 
enter  the  close,  but  it  was  not  in  the  possession  of  the  plaintiff — or, 
not  lawfully  in  his  possession,  as  against  the  better  title  of  the  defend- 
ant. So,  it  will  be  applicable  if  he  did  take  the  goods,  but  they  did 
not  belong  to  the  plaintiff.  But  if  the  defence  be  of  any  other  kind, 
the  general  issue  will  not  apply .^  A  license  from  the  plaintiff  to  enter, 
cannot  be  given  in  evidence  under  the  general  issue,  in  trespass  quare 
clausum  f  regit,  but  must  be  pleaded.'  Neither  can  he  show,  under  not 
guilty,  that  the  locus  in  quo  was  a  highway  ;  it  must  be  pleaded,  or 
notice  given  of  it.^  In  trespass  for  taking  logs,  the  defendant  may 
prove,  under  the  general  issue,  that  the  logs  were  his,  cut  on  his  lands, 
and  lying  thereon  when  he  took  them.' 

By  the  third  section  of  the  Act,  27th  March  1713,"  "  in  all  actions 
of  trespass  quare  clausum.  f  regit,  wherein  the  defendant  shall  disclaim 
in  his  plea  to  make  any  title  or  claim  to  the  land  in  which  the  trespass 
is  by  the  declaration  supposed  to  be  done,  and  the  trespass  be  by 
negligence  or  involuntary,  the  defendant  shall  be  admitted  to  plead  a 
disclaimer,  and  that  the  trespass  was  by  negligence  or  involuntary,  and 
a  tender  of  sufficient  amends  for  such  trespass,  before  the  action  brought ; 
whereupon,  or  upon  some  of  them,  the  plaintiff  shall  be  enforced  to 
join  issue  ;  and  if  the  said  issue  be  found  for  the  defendant,  or  if  the 
plaintiff  be  nonsuited,  the  latter  shall  be  barred  from  the  said  action, 
and  all  other  suit  concerning  the  same." 

In  trespass  quare  clausum  f  regit,  when  the  declaration  describes  the 
close  with  precision  by  metes  and  bounds,  &c.,  the  defendant  may, 
nevertheless,  plead  liberum  tenementum.  It  is  a  plea  recognised  by 
long-established  practice,  and  the  reason  of  it  appears  to  be  equally 
applicable,  whether  the  close  be  specially  or  generally  described  in  the 
declaration,  or  designated  in  a  novel  assignment.^ 

A  judgment  in  trespass  upon  a  traverse  of  the  plea  of  liberum  tene- 
mentum, estops  one  party  against  whom  it  has  been  rendered,  and  also 

'  1  Chit.  Plead.  *187.  *  1  Cowen  238. 

2  Steph.   on   Plead.    178-9 ;   7  T.  R.         M  South.  N.  J.  Kep.  379. 
354.  "  Purd.  Dig.  967,  1  Smith's  Laws  76. 

=  2  Nott  &  MtC,  S.  C.  Rep.  138,  and         '  Fisher  v.  Morris,  5  Wh.  360 ;   see 

see  16  Mass.  443,  centra,  Mart.  N.  C.  this  case  for  a  full  definition  of  the  plea 

Kep.  43.  and  its  effects. 
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his  privies,  from  afterwards  controverting  the  title  to  the  same  freehold, 
iu  a  subsequent  action  of  trespass.^ 

If  the  defendant  plead  a  justification,  which  is  true  in  fact,  and 
sufficient  in  law,  but  he  had  afterwards  conducted  himself  so  as  to 
become  a  trespasser  ah  initio,  the  particulars  of  such  conduct  must  be 
specially  replied  by  the  plaintiif,  although  he  has  alleged  them  in  his 
declaration.^ 

But  all  circumstances  that  are  sufficiently  proximate  to  be  properly 
regarded  as  matters  of  provocation  or  excuse  of  the  act  complained  of, 
may  be  given  in  evidence  in  mitigation  of  damages  generally,  without 
having  been  pleaded.^ 

Where  this  action  is  joint,  the  plaintiff  may  enter  a  nolle  prosequi,  as 
.to  one  defendant,  and  proceed  against  the  others'*     And  he  may  pro- 
ceed to  trial  as  to  one  or  more,  without  entering  a  nolle  prosequi  as  to 
those  defendants  who  have  not  been  served  with  process,  and  who  have 
not  appeared.' 

If  one  defendant,  in  an  action  of  trespass  against  three,  plead  jointly 
to  issue  with  them,  and  the  action  be  tried  as  a  joint  trespass,  he  can- 
not, after  verdict,  complain  that  the  evidence  did  not  implicate  him, 
where  he  asked  no  instruction  to  that  effect  from  the  court  upon  the 
trial." 

In  trespass  against  several,  if  the  plaintiff  fails  to  prove  all  the  de- 
fendants guilty,  the  court  may  direct  the  jury  to  find  as  to  the  defend- 
ants against  whom  there  is  no  evidence,  beforei  the  cause  is  disposed  of 
as  to  the  others.'  This  is  frequently  done,  with  a  view  to  introduce 
their  testimony.  One  of  two  defendants,  sued  jointly  for  the  same 
trespass,  though  he  suffer  judgment  to  pass  against  him  by  default,  can- 
not be  a  witness  for  his  co-defendant.  Otherwise,  if  he  plead,  and  there 
be  no  evidence  against  him,*  the  rule  is,  that  where  there  is  no  evidence 
against  one  of  several  defendants,  he  is  not  to  be  acquitted  till  the  other 
defendants  have  called  all  their  other  witnesses ;  and  if  there  be  then 
no  evidence  against  him,  the  judge  will  direct  his  acquittal,  and  the 
other  defendants  may  examine  him.' 

The  rule  that  judgment  cannot  be  entered  on  a  general  verdict  for  a 
plaintiff  where  his  declaration  contains  two  or  more  counts,  one  of 
which  is  bad,  does  not  apply  to  the  pleas  of  a  defendant  sued  in  tres- 
pass. If  he  have  a  single  good  plea  that  goes  to  the  plaintiff's  right 
of  action,  and  a  general  verdict  passes  for  him,  he  is  entitled  to  judg- 
ment, although  some  of  his  pleas  be  bad,  unless  it  appear  that  the  evi- 
dence was  inapplicable  to  his  perfect  plea.  The  residue  of  the  verdict 
may  be  rejected  as-  surplusage."* 
6.  Judgment  and  damages. 

In'  regard  to  damages  in  trespass,  the  jury  are  not  confined  to  the 
value  of  the  property  taken,  with  interest,  and  presumptive  damages 

'  Stevens  v.   Hushes,  7   Casey  381 ;  K.  432,  457  ;  2  Litt.  Ken.  R.  241. 

Outram  v.  Morewood,  3  East  346.  ^  3  Bibb,  Ken.  R.  194. 

=  12  Mass.  506.    For  a  view  of  the  ^  Ream  v.  Harnish,  9  Wright  376. 

proofs  necessary  to  be  settled  in  support  '  4  Bibb  422. 

or  defence  of  each  species  of  this  formof  ^  6  Cowen  313. 

action,  we  refer  to  ch.  viii.  of  Espinasse  °  1  Carring.  &  Payne,  n.  a  ■  2  Stark 

on  Evidence.  Ev.  766-7,  3d  Am.  ed.              ' 

'  Robison  v.  Rupert,  11  Harris  523.  "  Coleman  v.  Grubb,  11  Harris  393 

*  1  Nott  &  McC.  354 ;  1  Marsh.  Ken. 
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for  the  force,  but  may  give  damages  for  the  aggravating  circumstances 
attending  the  trespass,  and  the  actual  damages  which  the  plaintiif  sus- 
tained.^ So,  in  trespass  for  beating  the  plaintiff's  horse  to  death,  the 
jury  may  give  damages  beyond  the  value  of  the  horse,  there  being 
proof  of  great  and  wanton  cruelty.^ 

So,  in  an  action  of  trespass  vi  et  armis,  for  an  assault  and  battery 
upon  the  plaintiff  with  a  knife,  the  jury  may,  if  they  believe  that  the 
attack  was  wanton  and  unprovoked,  and  with  a  deadly  weapon,  give 
exemplary  or  even  vindictive  damages.^ 

In  another  case  the  defendant  in  an  action  of  trespass,  had  fired  a 
gun  loaded  with  shot  among  a  crowd  of  boys,  who  nightly  surrounded 
his  house  to  annoy  him  with  tumult,  undeterred  by  his  remonstrances, 
and  the  plaintiff  had  been  injured  by  the  missile.  Held,  that  the  plain- 
tiff was  not  entitled  to  vindictive,  but  only  for  partially  compensatory 
damages.^ 

But  where  there  is  a  reasonable  excuse  for  the  defendant,  arising 
from  the  provocation  or  fault  of  the  plaintiff,  but  not  sufficient  to  justify 
entirely  the  act  done,  there  can  be  no  exemplary  damages,  and  the 
circumstances  of  mitigation  must  be  applied  to  the  actual  damages.* 

If,  making  due  allowance  for  the  infirmities  of  human  temper,  the 
defendant  has  a  reasonable  excuse  for  the  violation  of  the  public  order, 
then  there  is  no  foundation  for  exemplary  damages,  and  the  plaintiff 
can  claim  only  compensation.* 

But  exemplary  damages  may  be  given  in  trespass  whenever  there 
has  been  oppression,  outrage,  or  vindictiveness  on  the  part  of  the  tres- 
passer, and  where  there  is  such  evidence,  the  jury,  and  not  the  court, 
are  to  determine  whether  it  is  a  proper  case  for  exemplary  damages.^ 

But  in  trespass,  in  the  absence  of  all  proof  of  aggravation,  compen- 
sation is  the  proper  measure  of  damages.^ 

The  measure  of  damages  was  the  actual  injury  sustained  in  delay, 
loss  of  time,  damage  to  machinery,  &c.,  and  if  the  mine  was  ii'reclaim- 
able,  then  the  value  of  the  estate  and  property ;  but  merely  speculative 
profits  supposed  to  have  been  lost  cannot  be  included ;  it  was,  therefore, 
error  to  instruct  the  jury,  that  "  if  the  mine  was  rendered  entirely  use- 
less then  the  profits  that  might  have  been  made  out  of  the  coal  would 
be  a  fair  basis  for  estimating  damages."' 

In  another  case  it  was  held  not  error  to  instruct  the  jury  that  one  could 
not  trespass  upon  another's  rights,  and  allege  in  defence  that  there  was 
no  market  for  the  property  taken,  or  that  it  was  on  that  account  of  less 
value  ;  where  the  jury  were  also  instructed  that  the  measure  of  damages 
was  the  full  and  fair  value  of  the  property  ;  that  if  at  the  time  of  the 
trespass  the  market  was  depressed,  too  much  importance  should  not  be 
given  by  them  to  that  fact,  and  that  to  the  trespasser  must  be  meted 
out  an  assessment  in  damages  commensurate  to  the  injury  he  had 
done.* 

In  South  Carolina,  it  has  been  decided  that  in  actions  of  trespass  for 
injuries  which  are  continued  after  action  brought,  the  jury  may  give 

'  5  Day   140 ;   Ibid.    145  ;   1  Nott  &  '  Nagle  v.  MuUison,  10  Casey  48. 

McC.  1.  '  Ibid. 

^  14  Jolins.  352.  '  McKnight  v.  Eatoliff,  8  Wright  156. 

'  Porter  v.  Seiler,  11  Harris  424.  ^  Trout  v.  Kennedy,  11  Wright  3S7. 
*  Robison  V.  Rupert,  11  Harris  523. 
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damages  up  to  the  time  of  trial,  and  are  not  to  be  confined  to  the  time 
of  action  brought.^  In  trespass  quare  clausum  f regit,  the  jury  may- 
assess  damages  for  a  consequential  injury  ;  as  for  an  injury  sustained 
by  the  plaintiff  in  his  crop,  by  reason  of  the  defendant  driving  away 
his  laborers.^  But  they  cannot  give  consequential  damages  in  trespass 
for  carrying  away  goods,'  except  in  the  shape  of  interest  on  their  value 
from  the  taking  to  the  time  of  the  judgment.* 

In  an  action  of  trespass  for  seizing  a  model  of  New  York,  which, 
prior  to  its  being  levied  on  by  the  sheriff,  had  been  distrained  upon  for 
rent,  and  which  the  sheriff  detained  twenty-seven  days,  the  jury  gave 
$1000  damages.  The  court,  considering  the  jury  misled  by  the  sup- 
posed profits  from  the  exhibition  of  the  model,  granted  a  new  trial  for 
excessive  damages.' 

Where  this  action  is  brought  against  several  persons  jointly,  for  the 
same  act,  the  damages  must  be  jointly  assessed,  though  they  sever  in 
pleading ;  or  one  have  suffered  judgment  by  default,  and  the  trial  pro- 
ceed upon  a  venire  tarn  quam.^ 

Under  a  statute  giving  double  or  treble  damages,  the  jury  trying  the 
issue  assess  the  damages ;  but  if  they  neglect  to  do  so,  the  court  may 
award  them  on  a  writ  of  inquiry  for  assessing  them.'  The  forty  shil- 
lings damages  in  trespass,  to  entitle  the  plaintiff  to  recover  full  costs, 
are  to  be  estimated  in  Pennsylvania  currency,  and  are  equal  to  $5.33.' 
Whether  the  statute  22  and  23  Car.  2,  applies  to  actions  of  trespass 
qu.  cl.  freg.,  where  there  is  also  an  allegation  of  the  taking  of  per- 
sonal property,  has  been  doubted.' 

Mr.  Starkie^"  lays  it  down,  that  "  if  in  an  action  against  A.  and  B., 
the  plaintiff  proceed  for  several  trespasses,  but  cannot  show  that  A. 
and  B.  were  concerned  in  all  of  them,  he  must  elect  to  proceed  on  those 
only  which  they  committed  jointly ;  or,  if  he  choose  to  proceed  in 
respect  of  any  trespass  committed  by  A.  alone,  B.  will  be  entitled  to  a 
verdict  of  acquittal."  "  For  this  he  refers,"  says  Kennedy,  J.,"  "  to 
a  nisi  prius  decision  of  Lord  Kbnyon,  in  Sedley  w.  Sutherland,^^  which 
seems  to  sustain  him.  So,  in  Nicoll  v.  Glennie,''  it  was  held  that  a 
plaintiff  in  trover  could  not  recover  against  several  defendants  for 
several  conversions  of  the  same  goods  ;  but  in  order  to  fix  all  the  de- 
fendants he  must  prove  a  joint  conversion  by  all,  and  if  the  evidence 
showed  separate  conversions,  he  must  take  his  verdict  against  those 
defendants  only  who  were  parties  to  one  conversion,  and  all  the  other 
defendants  must  be  found  not  guilty.  Doubtless,  many  powerful  rea- 
sons may  be  advanced  in  support  of  this  latter  doctrine  ;  and,  perhaps, 
the  better  opinion  is,  that  the  plaintiff  can  have  judgment  but  for  one 
of  the  sums  assessed  as  damages.    I,  however,  do  not  intend  to  express 

>  1  Rep.  Cons.  Ct.  141.  '  Welsh  v.  Anthony,  4  Harris  256, 

2  3  H.  &  MoHen.  510 ;  2  MoCord  277.  Rogers,  J. ;  Morrison  v.  Gross,  1  Browne 

«  2  Rep.   Cons.  Ct.  S.  C.   688.     See  1. 

ante,  Vol.  I.  585.                                        '  *  Chapman  v.  Calder,  2  Harris  357  : 

*  8  Johns.  446.  Bright,  on  Costs,  20,  30,  38. 

6  Hallett  V.  Lelar,  D.  C.  C.  P.  7  Leg.  ,,.  »  Chapman  v.  Calder,  2  Harris  359. 

Int.  7.     As  to  joint  and  several  damages  '"Treatise  on  Evidence,  part  iv.   p. 

ill  trespass,  against  two  or  more  defend-  1441. 

ants,  or  upon  two  or  more  counts,  see'  ''  3  Watts  464. 

Vol.  I.  585.  1"  3  Esp.  Ca.  202. 

«  6  Cowen  313.  "  1  M.  &  S.  588. 
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any  definite  opinion  on  the  point ;  but  am  decidedly  of  opinion  that 
after  a  plaintiff,  either  in  trespass  or  trover,  against  two  or  more  defend- 
ants, has  been  permitted,  without  objection,  to  give  evidence  showing 
that  they  had  severally  committed  two  or  more  trespasses  or  conver- 
sions, the  jury,  if  they  credit  the  evidence,  may  give,  and,  unless  the 
plaintiff  by  his  election  dispense  with  it,  ought  to  give  a  verdict  finding 
them  guilty,  severally,  and  assessing  the  damages  severally  according 
to  the  evidence ;  after  which,  the  plaintiff,  although  it  may  be  that  he 
cannot  have  judgment  against  them  severally,  according  to  the  finding 
of  the  jury,  yet  has  a  right  to  make  his  election  and  to  say  for  which 
of  the  sums  assessed  as  damages  he  will  take  judgment,  against  whom- 
soever of  the  defendants  it  may  be  found,  if  he  will  at  the  same  time 
enter  a  nolle  prosequi  against  all  the  other  defendants.  This  course 
is  fully  sustained  by  Rodney  v.  Strode  et  al.^  where,  in  trespass 
against  three  defendants,  the  jury  found  them  all  guilty  jointly,  but 
severed  the  damages,  and  the  plaintiff  entered  a  nolle  prosequi  as  to 
two  of  the  defendants,  and  took  judgment  against  the  third,  according 
to  the  finding  and  assessment  of  the  jury.  This  judgment  being  given 
in  the  King's  Bench,  was  affirmed  on  error  in  the  Exchequer  Chamber, 
and  finally  in  the  House  of  Lords.  The  same  principle  is  established 
in  Walsh  v.  Bishop,^  which  was  also  affirmed  on  error,  and  laid  down 
byTidd."^ 

In  a  case,  where  Rogers,  J.,  charged  the  jury  that  they  might  give 
exemplary  damages,  which  the  jury  declined  to  do,  and  found  damages 
which  the  court  thought  much  too  small,  the  same  judge,  nevertheless, 
refused  an  application  to  grant  a  new  trial,  holding  that  the  question 
of  damages  was  one  for  the  jury,  with  which  the  court  could  not  meddle.* 
It  is  said,  at  the  same  time,  that  where  a  collision  occurs  on  a  public 
road,  if  the  jury  believe  the  defendant  was  engaged  at  the  time  in  a 
trial  of  speed  with  a  third  party,  the  jury  may  give  exemplary  dam- 
ages.^ So,  Judge  Grier,  in  the  Circuit  Court  of  the  United  States, 
ruled,  recently,  that  a  jury,  in  an  action  of  trespass  or  tort,  may  inflict 
exemplary  or  vindictive  damages  upon  a  defendant,  having  in  view  the 
enormity  of  his  conduct,  rather  than  compensation  to  the  plaintiff." 
The  rule  is,  that  where,  from  all  the  evidence,  the  case  presented  is  one 
for  compensation  merely,  it  is  error  to  instruct  the  jury  they  may  give 
vindictive  damages.'' 

Where  the  action  tried  is  trespass  to  the  person,  or  to  real  property, 
if  the  verdict  be  under  40s.,  the  plaintiff  will  recover  no  more  costs 
than  damages,  unless  the  defendant  have  justified  the  trespass  ;  and  in 
our  practice,  where  the  defendant  has  justified  in  his  evidence,  without 
having  pleaded  a  justification,  or  given  notice  of  it,  in  a  word,  without 
regard  to  the  form  of  the  plea,  he  will  be  obliged  to  pay  costs.*  But 
where  the  injury  is  to  a  personal  chattel,  the  law  as  to  costs  is  different. 
Further,  as  to  costs  in  this  action,  where  it  is  brought  in  the  Common 
Pie  is  of  those  counties  wherein  no  District  Court  exists,  if  the  plain- 

1  Carth.20.  '  Amer  v.  Longstreth,  10   Barr   148. 

^  Cro.  Car."  239,  243.  Bell,  J.     See  Rose  v.  Story,  1  Barr  190. 

3  "  Practice,"  805.  And  also  Vol.  I.  585. 
"  Kennedy  v.  Way,  Brieht.  R.186.  *  Waguer  v.  Day,  D.  C.  Phila.  Sept. 

5  Ibid.  Term,  1827,  MS. 
*  Stimpson  v.  Railroads,  1  Wall.  Jr.  170. 


68  TRESPASS, 

tiflf  lay  his  damage  at  paore  than  |100,  and  recover  less  than  that  sum, 
he  is  entitled  to  costs,  without  having  filed  an  affidavit  on  the  institu- 
tion of  the  suit.'  The  reason  is,  that  the  Act  of  1814,  giving  jurisdic- 
tion to  magistrates,  in  trespass  and  trover,  does  not  render  those  actions 
subject  in  every  particular  to  the  provisions  of  the  $100  law.  of  1810, 
but  only  such  parts  of  it  are  adopted  as  are  necessary  to  carry  them 
on  before  aldermen  and  justices  of  the  peace. ^ 

Where  this .  action  is  brought  against  several  defendants  who  sever 
in  their  pleas,  and  a  verdict  is  found  in  favor  of  any  of  them,  those 
who  obtain  a  verdict  will  be  entitled  to  their  costs  against  the  plaintiff.' 

An  unsatisfied  judgment  against  a  joint  trespasser,  sued  separately, 
is  not  a  bar  to  a  suit  against  his  co-trespasser.*  Nor  is  the  taking  out 
execution  and  levying  it  on  the  body  of  the  defendant  first  sued,  a  bar 
to  such  second  suit.'  Trespasses  committed  by  more  than  one  are  joint 
and  several ;  and  the  trespassers  may  be  sued  severally,  though  the 
plaintiif  can  recover  but  one  satisfaction.  He  may  severally  proceed 
to  judgment  against  all,  and  have  his  election  de  melioribus  damnis, 
unless  he  has  actually  received  satisfaction  from  one.^ 

The  finding  must  be  against  all  the  defendants  ;  but  an  irregularity 
in  this  may  be  cured  by  entering  a  nolle  prosequi  in  the  Supreme 
Court  after  error,  or  below,  on  the  record  being  remanded  for  that 
purpose.' 

Where  only  one  defendant  has  pleaded,  the  effect  of  going  to  trial 
as  to  the  defendant  who  entered  a  plea  alone,  is  equivalent  to  the  entry 
of  a  nolle  prosequi  as  to  the  others,  and  execution  can  only  be  taken 
out  as  to  the  defendant  pleading.*  As  has  been  seen,  an  action  brought 
to  recover  damages  for  personal  injury,  occasioned  by  negligence  or 
default,  no  longer  abates  by  death  of  the  party  injured.' 

'  Clark  V.  McKisson,  6  S.  &  R.  87.  '  3  Conn.  Rep.  214. 

^  See  the  argument  of  the  court,  Ibid.  "  Kennedy  v.  Philipy,  1  Harris  409. 

3  3  Masa.  488.  Fei-  cur. 

*  Kennedy  v.  Philipy,  1  Harris  409 ;  8  '  Ward  v.  Taylor,  1  Barr  240. 

Conn.  Rep.  214 ;    1  Marsh.  Ken.   Rep.  '  Breidenthal  v.  McKenna,  2  Harris 

457  ;  contra,  1  Pick.  62,  two  Judges  dis-  160. 

eenting.  •  See  ante,  45. 


CHAPTER    II. 


OF  THE  ORIGINAL  WRIT,  AND  THE  SERVICE  OP  IT  BY  THE  SHERIFF. 


Of  the  original  writ  in  England. 
Of  the  original  writ  in  Pennsylvania. 
Of  the  appearance  to  the  writ. 
Of  appearance  de  bene  esse. 
No  appearance  de  bene  esse  in  the  Dis- 
trict Court  of  Philadelphia. 


Motion  to  set  aside  return  to  writ. 
DeliTery  of  the  writ  to  the  sheriff. 
Delivery  to  the  sheriff's  deputy. 
Instmctions  to  be  given  to  the  sheriff  by 
plaintiff. 

Service  by  coroner. 


The  mode  of  impetrating  an  original  writ  is  different  in  the  practice 
of  this  State  from  that  of  England.  In  the  latter  country,  it  is  the 
practice  for  the  attorney  himself  to  prepare  the  writ  which  he  has 
determined  to  sue  out,  that  is  (if,  for  example,  it  be  an  original  he 
designs  to  issue),  to  draw  a  prcecipe  for  it,  containing  such  matter  as 
will  most  pertinently  and  correctly  express  his  client's  cause  of  action, 
and  in  such  form  as  he  thinks  most  conformable  to  precedent ;  the 
practice  is  to  make  the  praecipe  contain  the  whole  declaration.^  This 
prcecipe  is  delivered  to  the  clerk,  called  the  filazer,  which  the  latter 
keeps  as  instructions  for  the  original ;  for  an  original  writ  does  not  in 
fact  issue,  unless  it  becomes  afterwards  necessary  in  consequence  of  a 
writ  of  error  on  judgment  by  default,  to  make  the  record  perfect  in 
the  Appellate  Court ;  as  the  original  writ  from  chancery  being  the 
foundation  of  all  the  proceedings,  must  appear  on  the  record  in  order 
to  justify  them.  Where  an  original  does  issue,  it  is  nothing  more  than 
a  transcript  of  the  praecipe  with  a  formal  commencement  and  conclu- 
sion, and  sealed  with  the  king's  great  seal.  The  attorney,  at  the  same 
time  that  he  files  his  prcecipe,  has  with  him  a  warrant  to  prosecute,  and 
a  capias  ad  respondendum,  which,  for  the  saie  of  expedition,  he  has 
filled  up  (though  it  is  strictly  the  duty  of  the  filazer  to  prepare  this 
writ),  and  this  is  likewise  only  a  copy  of  the  prmeipe  directed  to  the 
sheriff,  tested,  and  made  returnable  on  a  certain  day  in  term,  which  he 
gets  signed  and  sealed  at  the  proper  ofiices.  This  capias  is  called 
rn,esne  process,  in  the  English  practice  ;  in  ours,  it  is  always  considered 
an  original  writ.  When  a  bill  of  Middlesex  or  latitat  is  to  be  sued 
out,  the  same  course  is  pursued  ;  indeed,  it  appears  that  attorneys  in 
England  may  purchase  blank  writs  signed  and  sealed,  which  they  can 
fill  up  in  their  ofiices,  and  send  them  at  once  to  the  sheriff,  leaving, 
however,  afterwards,  a  prcecipe  for  each  one  issued,  at  the  proper 
office.  In  Pennsylvania,  it  is  the  practice  to  obtain  each  writ,  when 
it  is  needed,  from  the  prothonotary  of  the  court,  on  leaving  a  curt 

1  Burns's  K.  B.  103. 
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prceeipe  at  his  office,  not  specifying  the  circumstances  of  the  demand, 
but  merely  directing  the  writ  to  he  issued  in  the  form  proposed.  A 
blank  form  of  the  particular  writ  thus  designated,  is  then  filled  up  by 
the  prothonotary,  or  his  clerk,  which  is  more  or  less  accurately  done, 
according  to  the  capacity  or  legal  attainments  of  that  offiosr.  In  dif- 
ficult or  important  cases,  the  praecipe  ought  to  be  prepared  in  so  spe- 
cial a  manner  as  to  leave  nothing  to  the  clerk  but  the  business  of  tran- 
scribing it  on  a  blank  form,  and  adding  his  signature  and  seal  of  office, 
as  in  other  cases.^ 

When  a  defective  writ  is  served,  it  is  liable  to  be  quashed  on  motion, 
or  to  be  set  aside  on  a  plea  in  abatement,  motion  in  arrest  of  judgment, 
or  writ  of  error.  With  regard  to  quashing  writs,  it  is  to  be  observed, 
that  when  a  writ  is  good  in  itself,  though  founded  on  a  void  instrument, 
which  it  sets  out  in  different  words,  the  court  cannot  quash  the  writ, 
even  though  the  variance  between  the  writ  and  instrument  may  be 
taken  advantage  of  on  oyer,  or  the  defectiveness  of  the  instrument 
shown  in  arrest  of  judgment,  or  on  a  writ  of  error .^  So  a  writ  will 
not  be  quashed  on  the  ground  of  any  matters  which  are  traversable, 
whether  arising  before  or  during  the  pendency  of  such  writ,  but  such 
matters  must  always  be  pleaded  in  abatement.^  Nor  will  a  writ  be 
quashed  on  the  alleged  ground  of  a  want  of  jurisdiction,  unless  the 
want  of  jurisdiction  be  apparent  on  the  face  of  the  record.*  But 
if  a  writ  be  bad  and  insufficient  on  the  face  of  it,  it  will  be  quashed 
on  motion.^  So,  if  a  capias  be  issued  against  one  privileged  from 
arrest.  So,  if  in  replevin  it  appear  that  the  plaintiff  is  only  part 
owner  of  the  chattel  replevied,  the  court  will  quash  the  writ.^ 

As  in  the  case  of  a  summons,  it  is  incumbent  on  the  defeAdant's 
attorney  to  enter  an  appearance  in  order  to  prevent  judgment  by 
default,  he  may,  to  save  his  right  of  excepting  to  the  writ  or  service 
from  being  waived,  according  to  a  practice  which  is  peculiar  to  the 
courts  of  this  State,  and  which  has  prevailed  from  time  immemorial, 
enter  his  appearance  de  bene  esse  (unless  there  is  a  rule  of  court  for- 
bidding it),^that  is,  conditionally,  provided  there  be  a  good  writ,  and 
good  service  of  the  writ,  or,  provided  it  be  served  at  all.  If  it  be 
returned  "  served,"  the  appearance  becomes  complete,  unless  on  or 
before  the  return  the  attorney  have  retracted  his  appearance.  Upon 
this  principle,  it  has  been  decided  that  such  an  appearance  is  sufficient 
to  prevent  judgment  by  default  from  being  taken,  for  want  of  an 
appearance.*  Under  such  an  appearance,  the  attorney  may,  of  course, 
move  to  set  aside  the  writ  or  service,  for  any  substantial  defect  in  its 
form  or  execution.^ 

The  practice,  from  an  early  period,  has  been  on  motion,  at  defend- 
ant's instance,  to  set  aside  the  sheriff's  return  of  service  to  original 
Writs  when  defective.  It  may  sometimes  be  necessary  to  do  so  for  the 
defendant's  security,  who  cannot  be  brought  into  court  except  in  the 
legal  mode.  The  practice  is  to  enter  an  appearance  de  bene  esse,  and 
ask  the  judgment  of  the  court  as  to  the  legality  of  the  service.     But 

•  See  Vol.  I.  158.  «  2  Mass.  511. 

^  See  Bolton  v.  Robinson,  13  S.  &  R.         '  See  Walker's  Rules,  p.  26,  as  to  D 
194 ;  and  see  Vol.  I.  258,  &c.  C.  C.  0.  P. 

'  10  Mass.  5.  "  Blair  v.  Weaver,  11  S.  &  R.  84. 

*  Ibid.  176.  » Ibid.  85 ;  see  BarndoUar  v.  Tate,  1 
"  3  Mass.  193.                                        S.  &  R.  160-162. 
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this  extends  only  to  setting  aside  the  return.  The  writ  remains  good, 
and  plaintiff  may  either  discontinue,  rule  the  sheriff  to  make  a  good 
return,  and  issue  an  alias,  or  sue  the  sheriff  for  a  false  or  insufficient 
return.  But  the  writ  will  not  be  set  aside  on  motion,  for  this  might 
let  in  the  bar  to  the  plaintiff  of  the  Statute  of  Limitations.* 

When  the  writ  is  obtained,  it  is  to  be  delivered  to  the  sheriff  for  ser- 
vice ;  and  here  some  considerations  arise  as  to  the  duties  and  respon- 
sibilities of  that  officer,  and  of  his  several  deputies,  consequent  on 
such  delivery.  If  it  be  a  capias  ad  respondendum,  it  is  incumbent  on 
him  to  execute  it  with  all  possible  expedition.  If  the  defendant  be  in 
actual  custody  on  one  writ,  he  is,  by  operation  of  law,  in  custody  on 
every  other  writ  lodged  against  him  in  the  sheriff's  office  ;  and  if  he 
escape,  the  plaintiff  may  declare  that  he  was  arrested  by  virtue  of  such 
other  writ.^  The  most  regular  mode  of  delivering  the  writ  to  the 
sheriff,  is  undoubtedly  to  lodge  it  in  his  office,  either  in  his  charge  or 
that  of  his  officer ;  but  it  seems  that  the  plaintiff  may,  at  his  pleasure, 
put  his  writ  either  in  the  hands  of  the  high  sheriff  or  of  his  deputy, 
without  going  to  the  office,  and  the  same  responsibility  is  either  way 
fixed  on  the  sheriff,  for  he  and  his  deputy  constitute  one  officer.  So 
that  where  a  capias  was  delivered  to  the  high  sheriff  in  one  suit,  and 
shortly  afterwards  another  to  his  deputy,  by  a  different  plaintiff,  but 
against  the  same  defendant,  and  returnable  to  the  same  term,  the 
deputy  having  arrested  the  defendant,  discharged  him  upon  a  compro- 
mise, and  the  first  writ  was  returned  non  est  inventus,  the  sheriff  was 
held  liable  for  an  escape,  though  it  did  not  appear  that  he  knew  of  the 
latter  writ,  nor  that  the  deputy  knew  of  the  former.'  "  It  is  the  duty 
of  the  deputy,  before  proceeding  to  the  arrest,  to  ascertain  whether 
other  writs  are  lodged  against  the  party,  and  for  negligence  in  this,  his 
principal  is  answerable ;  and  it  is  also  the  duty  of  the  principal  to 
compel  him  to  do  so,  or  else  to  restrain  him  from  executing  any  other 
process  than  what  he  himself  should  deliver  to  him ;  at  least,  he  is 
bound  to  take  notice  of  everything  done  by  any  of  his  authorized 
agents."'' 

Should  there  be  any  peculiarity  of  practice  attendant  on  the  service 
of  the  writ  in  any  particular  action,  as,  for  instance,  if  to  be  served 
personally — left  at  the  defendant's  dwelling,  or  to  be  served  on  the 
property  in  dispute,  it  is  necessary  that  instructions  to  such  effect  be 
given  by  the  attorney  to  the  sheriff.  Where  a  writ  of  such  a  nature 
is  put  into  the  sheriff's  hands  as  requires  him  to  take  possession  of  any 
goods  or  chattels,  as  a  writ  of  replevin  or  attachment,  it  is  incumbent 
on  the  plaintiff,  or  some  one  for  him,  to  show  them  to  the  sheriff  if  they 
be  unknown  to  him.'' 

Where  the  sheriff  is  interested,  or  a  relation  to  the  party,  or  is  justly 
suspected  of  partiality,  the  prothonotary  may,  upon  a  suggestion  of 
this  cause  of  exception,  direct  the  process  to  the  coroner  for  service  or 
execution.     This  officer  is  bound  to  execute,  at  his  peril,  all  writs 

1  Winrow  v.  Kaymond,  4  Barr  501.        under  the  Act  of  1836  and  the  acts  sup- 

2  Wheeler  v.  Hambright,  9  S.  &  R.  plementary  to  it,  has  already  been  oon- 
995  sidered ;  see  ante.  Vol.  I.  p.  258. 

»'lbid.  390.  .  '  Hunter  v.  Com.,  2  S.  &  E.  299. 

*  Ibid.     The  method  of  serving  writs 
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directed  to  him  from  a  court  having  jurisdiction  of  the  subject-matter, 
even  though  such  direction  be  erroneous ;  and  the  securities  of  the 
coroner  are  responsible  for  his  misconduct  in  the  execution  of  such 
writs  .^ 

Where  there  is  no  coroner,  any  constable  has,  by  the  Act  of  April 
10th  1848,  the  same  power. 

If  process  be  issued  against  several  defendants,  and  one  of  them  be 
misnamed,  it  may  be  served  upon  those  whose  names  are  right ;  and  if 
the  name  of  the  other  be  afterwards  altered,  and  the  writ  resealed,  it 
will  be  good  against  all  of  them.^ 

To  save  expense,  delay,  and  trouble,  a  dangerous  and  reprehensible 
practice  has  long  obtained  in  this  State,  of  permitting  original  papers 
to  be  borrowed  from  the  officer  charged  with  the  record,  to  be  used  as 
testimony,  and  thus  many  of  them  have  been  lost  or  mislaid.  The 
Supreme  Court,  in  Devling  v.  Williamson,^  censures  this  practice,  and 
the  officers  permitting  it,  in  terms  of  just  severity,  as  exposing  the 
documents  to  loss  and  the  courts  to  imposition  and  fraud,  by  unscrupu- 
lous and  irresponsible  borrowers.  Ofilcers  should  never  allow  papers 
to  be  taken  out,  except  on  process  or  by  order  of  court.  They  and 
their  sureties  are  under  heavy  responsibilities  for  their  safe  keeping, 
and  should  act  accordingly. 

'  Beale's  Executors  v.  Com.,  11  S.  &         '1  Chit.  Rep.  397. 
B.  299.    See  Vol.  I.  127-.  »  9  Watts  317. 
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I.   Of  the  Consequences  of  Mistake  in  tTie  form  of  Action. 

The  current  of  authorities  down  to  the  present  day,  shows  the  im- 
portance which  the  courts  both  in  England  and  in  this  country  attach 
to  the  preservation  of  the  boundaries  between  the  forms  of  action. 
The  reasons  deducible  from  those  authorities  for  thus  guarding  the  dis- 
tinctions between  injuries  and  their  different  remedies,  appear  to  be 
that  they  ascertain  and  define  the  precise  matter  in  dispute,  which  is 
essential  to  be  known,  in  consequence  of  the  various  legislative  provi- 
sions respecting  costs — that,  by  their  aid,  we  keep  sight  of  what  is, 
and  what  is  not  actionable  :  that  they  prevent  suits  from  being  brought 
for  acts,  which,  though  blameworthy,  the  law  does  not  consider  as  pro- 
per grounds  of  action  :  that  the  law  does  not  enforce  all  moral  obliga- 
tions, nor  consider  civil  actions  as  media  of  punishment  for  moral 
offences  ;  and  therefore,  that  if  a  plaintiff  could  prefer  his  complaint 
as  he  pleased,  he  would  often  urge  a  breach  of  the  moral  law  ;  and 
that  he  would  introduce  confusion  by  accumulating  a  variety  of  mat- 
ter, none  of  which  alone  would  support  an  action,  but  which  together . 
might  make  a  formidable  appearance.  In  consequence,  thus,  of  the 
strictness  kept  up,  in  maintaining  the  ancient  boundaries  between  ac- 

(T3) 
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tions,  the  results  of  a  mistake  in  the  application  of  a  legal  remedy  are 
very  material.' 

When  the  objection  to  the  form  of  the  action  is  substantial,  and 
appears  upon  the  face  of  the  declaration,  it  may  be  taken  by  demurrer, 
or  by  motion  in  arrest  of  judgment,  or  by  writ  of  error  .^  Thus,  where 
the  plaintiff  in  an  action  on  the  case  stated  that  the  defendant  wilfully 
drove  his  coach  and  horses  against  the  plaintiff's  carriage,  the  court 
arrested  the  judgment  on  the  ground  that  it  appeared  from  such  alle- 
gation it  should  have  been  trespass  and  not  case.^  When  the  defendant 
demurs,  he  is  entitled  to  costs,  but  not  so  upon  a  motion  in  arrest  of 
judgment,  or  writ  of  error ;  and  consequently,  where  delay  is  not 
desired  by  the  defendant,  it  is  preferable  to  demur,  in  order  to  obtain 
costs.*  The  English  cases  are  contradictory  upon  the  question,  whether 
a  substantial  objection  to  the  form  of  action  is  a  ground  of  nonsuit.* 
In  a  case  where  it  appeared  upon  the  face  of  the  declaration  that  the 
action  should  have  been  brought  against  the  sheriff,  and  not  against 
the  under  sheriff,  after  verdict,  upon  a  rule  to  show  cause  why  a  non- 
suit should  not  be  entered.  Lord  Mansfield  observed,  that  if  the  court 
should  order  a  nonsuit  to  be  entered,  the  plaintiff  must  pay  the  defend- 
ant his  costs,  but  that  if  the  judgment  were  arrested,  each  party  must 
pay  his  own  costs  ;  but  that,  as  it  appeared  upon  the  declaration  in 
that  case,  the  defendant  might  have  demurred,  and  thereby  have  avoided 
the  costs  of  the  subsequent  proceedings,  the  court  would  arrest  the 
judgment,  and  not  permit  a  nonsuit  to  be  entered  ;^  but  in  a  case  since 
it  was  held  otherwise.'  In  New  York,  it  has  been  determined  that  a 
plaintiff  cannot  be  nonsuited  on  account  of  a  defect  in  his  declara- 
tion ;  *  and  also  in  New  Jersey,  where  the  defect  would  not  be  cured 
by  a  verdict.' 

When  the  objection  to  the  form  of  the  action  does  not  appear  on  the 
face  of  the  pleadings,  it  can  only  be  taken  as  a  ground  of  nonsuit," 
when  developed  by  the  testimony  adduced  by  the  plaintiff,  as  it  cannot 
be  produced  by  the  fevidence  of  the  defendant ;''  in  which  case  the 
defendant  will  be  entitled  to  his  costs.'^  Thus,  where  the  action  was 
in  assumpsit  for  money  had  and  received,  and  it  appeared  on  the  trial 
that  the  plaintiff  should  have  declared  in  another  form  of  action,  yet 
as  the  objection  was  not  apparent  on  the  face  of  the  declaration,  and 
consequently  the  defendant  could  not  demur,  or  avail  himself  of  it 
otherwise  than  on  the  trial,  it  was  decided  that  the  plaintiff  was  pro- 
perly nonsuited." 

If  by  either  of  these  means  the  plaintiff  fail  in  his  action,  and  judg- 
ment be  given  against  him  for  that  reason,  and  not  upon  the  merits,  he 
is  at  liberty  to  commence  a  fresh  action,  and  the  defendant  cannot  plead 
in  bar  the  proceedings  in  the  first  ineffectual  suit."  Thus,  if  the  plain- 
tiff by  mistake  bring  trespass  instead  of  trover,  and  judgment  be  given 
against  him  on  that  account,  the  defendant  cannot  plead  it  in  bar  to  an 

1  See  1  Chit.  PI.  *86,  193.  »  4  Johns.  403. 

'  Ibid.  194.  9  2  South.  750.     See  Vol.  I.  531,  as  to 
'  Ibid. ;  see  18  Johns.  257,  as  to  the    nonsuit  in  this  State. 

value  of  the  word  "  wilfully."  "  1  Chit.  Plead.  *194 

*  Ibid.  "  14  Mass.  154. 

"  Ibid.  1'^  1  Chit,  ut  supra. 

«  Cowp.  407.  13  ibi^ 

'  1  Campb.  256.  "  2  Saund.  47, 1. 
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action  of  trover  brought  afterwards  against  him  ; '  and  if  the  plaintiff 
misstate  his  cause  of  action,  and  the  defendant  demur,  the  plaintiff  is 
not  precluded  from  commencing  a  fresh  action,  and  may  reply  to  a  plea 
in  bar  of  the  judgment  on  demurrer,  that  the  same  was  not  obtained 
on  the  merits.^ 

After  tender  and  payment  into  court,  an  objection  to  the  form  of 
action  is  too  late ;  tlie  cause  of  action,  as  stated,  being  admitted  to 
be  the  amount  paid  in.^ 

II.    Of  the  Effect  of  a  Verdict  or  Judgment. 

But  if  the  defendant  plead,  and  the  plaintiff  take  issue,  and  a  ver- 
dict be  found  for  the  defendant,  the  plaintiff  will  be  estopped  from 
bringing  a  fresh  action  ;^  provided,  as  it  has  been  determined  in  the 
State  of  Virginia,  the  judgment  has  been  obtained  on  pleadings  going 
to  the  foundation  of  the  action;^  though  it  maybe  considered  as 
settled  that  a  judgment  or  decree  set  up  as  a  plea  in  bar,  or  relied  on 
as  an  estoppel,  to  be  conclusive,  must  have  been  by  a  court  of  compe- 
tent jurisdiction,  on  the  same  subject-matter,  between  the  same  parties, 
and  for  the  same  purpose.^ 

In  all  personal  actions  concerning  goods,  chattels,  and  debt,  a  reco- 
very in  one  action  is  a  bar  in  another,  and  there  is  an  end  of  the  con- 
troversy/ The  judgment,  which  is  the  fruit  of  the  action,  concludes 
the  existence  of  the  right.*  Or,  if  the  plaintiff  demur  to  the  plea  in 
bar,  and  such  plea  be  sufficient,  in  that  case  no  second  action  can  be 
commenced;^  because  the  demurrer  admitted  the  truth  of  the  plea, 
and  only  excepted  to  its  legal  sufficiency  as  a  bar  to  the  claim.  But 
if  the  plea  were  not  sufficient,  and  the  judgment  against  the  plaintiff 
was  on  a  defect  in  his  declaration,  it  will  be  no  bar  to  another  action.'" 
So,  a  former  judgment  of  a  court  of  competent  jurisdiction,  in  which 
the  right  in  controversy  in  a  subsequent  suit  was  directly  decided 
between  the  same  parties,  is  conclusive,  although  the  cause  of  action 
in  the  former  suit,  and  the  object  to  be  attained  by  it,  were  different." 
Therefore,  where  the  defendant  in  an  action  of  ejectment  brought  by  a 
mortgagee,  set  up  the  defence  of  usury ;  and  the  plaintiff,  to  defeat 
that  defence,  offered  in  evidence  the  record  of  a  former  judgment,  in 
a  suit  brought  by  him  against  the  defendant,  on  a  note  for  the  mort- 
gage-debt, to  which  the  defendant  pleaded  nofi  assumpsit  with  notice 
of  usury  ;  and  on  that  issue  a  verdict  was  given,  and  judgment  rendered 
for  the  plaintiff;  it  was  held  that  such  record  was  admissible  in  evi- 
dence, and  conclusive  against  the  defence.'^  And  so,  in  an  action  upon 
a  marine  policy,'^  the  defendants  insisted  that  the  action  was  brought  in 
a  wrong  name,  and  that  the  plaintiff  had  not  proved  his  interest  in  the 
policy  ;  whereupon  the  judge  instructed  the  jury  to  find  a  verdict  for 

a  2  Sauud.  47,  I.  301-2;  Kramph  v.  Hatz,  2  P.  F.  Smith 

2  1  Chit.  Plead.  *195.  525. 

'  Bailey  v.  Bucher,  6  Watts  75.  "  1  Chit.  Plead.  *196. 

■i  Ibid.  '"  1  Chit,  ut  supra. 

6  6  Munf.  573.  "  5  Conn.  Eep.  550. 

«  Aspden  v.  Nixon,  4  How.  U.  S.  467.        "  Ibid. 

'  8  liep.  Pref.  "  4  Wh.  68. 

*  Alexander  v.   Stokely,  7    S.    &  R. 
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the  defendant ;  and  the  Court  in  Error  sustained  both  points,  and  judg- 
ment was  entered  for  the  defendant ;  and  this  procedure  was  held  no 
bar  to  another  action  properly  brought.^  An  award  of  arbitrators  will 
also  preclude  the  plaintiff  in  the  same  way  as  a  verdict ;  therefore,  if, 
for  the  same  cause  of  action,  a  suit  be  brought  upon  a  statute,  and 
another  at  common  law,  and  there  are  awards  of  arbitrators  in  each, 
finding  no  cause  of  action,  and  one  only  be  appealed  from,  the  award 
not  appealed  from  may  be  pleaded  in  bar  in  the  other  suit.^  It  is  made 
a  query  in  the  same  case,  by  the  reporters,  whether  such  judgment 
may  not  be  given  in  evidence  under  the  general  issue,  or  whether  the 
court  would  not  grant  relief  on  motion,  which  query  arises  out  of  the 
observations  of  the  judge  delivering  the  opinion  of  the  court  on  the 
principal  question.  In  England,  it  has  been  recently  decided,  that 
under  the  general  issue  in  assumpsit,' a,  judgment  recovered  for  the 
same  cause  of  action  in  trover,  may  be  given  in  evidence  ;  ^  though, 
from  respect  to  the  opinion  of  Abbott,  C.  J.,1  the  Common  Pleas 
would  not  decide  whether  a  judgment  given  in  evidence  would  operate 
as  a  conclusive  bar,  as  it  certainly  would,  if  pleaded.  In  the  State  of 
New  York,  it  would  be  conclusive  either  way  ;  though  it  is  a  question 
there  whether  such  record  can  be  given  in  evidence  under  the  general 
issue  without  notice.^  It  has  also  been  determined  in  that  State,  that 
if  it  do  not  appear  on  the  face  of  the  record  that  the  same  matter  was 
in  controversy,  parol  evidence  may  be  given  to  prove  that  the  matter 
did  arise  and  was  tried  upon  the  pleadings  in  the  record.' 

In  Pennsylvania,  the  settled  law  now  is  that  the  judgment  of  a  court 
of  concurrent  or  exclusive  jurisdiction  directly  upon  the  point,  is,  as  a 
plea,  a  bar ;  or,  as  evidence,  conclusive,  between  the  same  parties  in 
the  same  matter  directly  in  question  in  another  court.'  The  judgment 
of  a  court  of  exclusive  jurisdiction  directly  upon  the  point,  is  in  like 
manner  conclusive  upon  the  same  matter  between  the  same  parties 
coming  incidentally  in  question  in  another  court  for  a  different  pur- 
pose.* But  neither  the  judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  incidentally  cognisable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment. 

A  prior  judgment,  upon  the  same  cause  of  action,  sustains  the  plea 
of  a  former  recovery,  although  the  judgment  is  in  an  action  commenced 
subsequently  to  the  one  in  which  it  is  pleaded.'  A  decree  of  the  Su- 
preme Court  under  which  money  is  paid,  is  equally  a  bar  to  another 
action  for  the  same  sum,  whether  before  itself,  or  an  inferior  tribunal.'" 

The  rule  also  extends  to  the  case  of  a  plaintiff  who  has  joined  several 
causes  of  action  in  the  same  suit ;  for,  "  if  a  plaintiff,  having  several 
causes  of  action,  offer  evidence  on  the  trial  upon  those  causes,  which  is 

1  Fleming  v.   The   Insurance   Co.,  2  9  Barr  345  ;  Marsh  v.  Pier,  4  Rawle  273  ; 

Jones  391.  see  Whart.  Dig.  "  Actions,"  V. ;  "  Evi- 
'  Garvin  v.  Dawson,  13  S.  &  R.  246.  deuce,"  IV. ;  Railroad  v.  Erie,  1  Grant 
«  2  Bingh.  377.  212,  3  Casey  381  s.  c. 
*  2  Barn.  &  Aid.  668.  «  Logan  v.  Caffrey,  6  Casey  196  ;  War- 
s' 3  Cowen  120.  ren  v.  Scott,  3  Wright  274 ;  Lentz  v. 
«  Ibid.  Wallace,  5  Harris  412. 
'  Man  V.  Drexel,  2  Barr  202 ;  Souter         '  Duffy  v.  Lytle,  5  Watts  120  ;  Corbet 

V.  Baymore,  T  Barr  415  ;  Merrick's  Est.,  v.  Evans,  1  Casey  310. 

5  W.  &  S.  9';   though  see   Kilheffer  v.        "  Walker  T.   v.   West   Buffalo   T.,  1 

Herr,  17  S.  &  R.  319 ;  Smith  v.  Elliot,  Jones  95. 
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not  sufficient  to  establish  some  of  them,  he  cannot  bring  another  suit 
for  those  causes  of  action  on  which  he  failed.  If  this  practice  were 
permitted,  it  might  increase  costs  against  a  defendant  to  a  ruinous 
extent.  Wherever  a  plaintiif  fails  to  recover  all  that  he  is  entitled  to, 
for  want  of  sufficient  proof  on  the  first  trial,  he  should  move  to  set 
aside  the  verdict  he  has  obtained,  and  then  the  court  takes  care  that  he 
shall  pay  the  costs  of  the  first  trial,  so  that  the  defendant  may  not 
suffer  from  the  plaintiff's  not  being  prepared  at  that  trial."  ^ 

The  effect  of  a  verdict  in  terminating  a  legal  dispute  also  extends  in 
the  same  manner  to  a  defendant,  and  he  is  equally  precluded  from 
renewing  it  by  suit.  And  in  any  legal  measure  which  the  plaintiff 
may  be  obliged  to  take  to  get  the  benefit  of  his  former  verdict  or  judg- 
ment, the  defendant  will  be  precluded  from  renewing  the  original  dis- 
pute. Thus,  in  an  action  on  the  case  for  the  continuance  of  a  nuisance 
in  erecting  a  dam,  a  verdict  and  judgment  for  the  plaintiff  in  a  former 
action,  in  which  the  same  matter  was  in  controversy  between  the  parties, 
are  conclusive  evidence.^  That  the  defendant  has  discovered  new  evi- 
dence, not  in  his  power  at  a  former  trial,  forms  no  exception  to  the  rule 
at  law  or  equity.  But  in  such  action,  the  plaintiff,  to  avail  himself  of 
this  conclusiveness,  must  take  care  not  to  waive  it  by  pleading ;  as,  if 
the  defendant  plead  a  license,  and  the  plaintiff  does  not  in  his  replica- 
tion rely  on  the  estoppel  of  the  former  judgment,  but  replies  no  license, 
the  jury  are  not  precluded  from  inquiring  into  the  truth  of  the  case.' 

And  so,  where  a  last  endorser  recovers  a  joint  judgment  against  the 
second  and  third  endorsers,  and  collects  the  debt  from  the  third  en- 
dorser, the  record  of  such  judgment  is  as  conclusive  against  the 
second  endorser  in  an  action  brought  by  the  third  to  recover  the  money 
so  paid,  as  it  would  have  been  had  the  subsequent  endorser  been  sub- 
rogated, as  he  might  have  been,  in  this  joint  judgment.^ 

In  ejectment,  one  verdict  will  not  bind  either  party ;  but,  where 
trespass  is  brought  to  try  title,  the  defendant  cannot,  after  a  recovery 
against  him,  become  in  turn  plaintiff,  and  sustain  a  second  action  to 
try  title.*  The  rule  in  personal  actions,  therefore,  is,  nemo  debet  bis 
vexari  pro  eadem  causa.  And  the  same  rule  applies  to  real  actions, 
so  far  as  this,  that  the  plaintiff,  when  defeated  in  one  action,  can  only 
resort  to  another  real  action  of  a  superior  degree  or  nature.^ 

None  are  bound  by  judgments  but  such  as  were  parties  to  the  suit, 
and  none  can  be  considered  parties  but  those  who  appear  by  the  record 
to  be  such,  for  extrinsic  evidence  is  not  admissible  to  prove  that  persona 
not  named  in  the  record  were  parties.^ 

It  is  a  general  rule  that,  at  law,  a  judgment  is  discharged  by  actual 
payment ;  but  in  equity  it  may  still  subsist,  if  the  justice  of  the  case 
require  it.  And  such  equitable  right  to  a  judgment  may  exist  without 
any  actual  assignment  of  it,  by  the  fiction  peculiar  to  our  blended 
system  of  law  and  equity.^  Therefore,  where  H.  and  M.  were  sure- 
ties for  P.,  and  M.  paid  half  the  debt,  and  joined  H.  in  confessing  a 
judgment  to  a  creditor  of  P.'s  for  the  other  half,  it  being  agreed  H. 

'  Per  Best,  C.  J.,  2  Bingham  377.  '  2  Nott  &  McC.  528. 

■'  Kilheffer  v.  Herr  17  S.  &  R.  319.  ^  See  Whart.  Dig.  "  Evidence,"  IV.     ' 

s  n,i(j.  '  1  Marsh.  Ken.  Rep.  526. 

*  Lloyd  V.  Barr,  1  Jones  41.  ^  Fleming  v.  Beaver,  2  Rawle  128. 
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should  pay  the  judgment :  M.,  however,  was  compelled  to  pay  it. 
Held,  that  H.'s  land  heing  sold  hy  execution,  M.  had  a  right  to  come 
on  the  fund  in  the  sheriff's  hands,  in  preference  to  a  subsequent  judg- 
ment-creditor of  H.* 

This  rule,  that  a  judgment  cannot  be  disturbed  nor  overhauled  in  a 
new  action,  applies  to  cases  of  recoveries  of  money,  which  subsequent 
discoveries  made  by  the  defendant  show  that  he  had  previously  paid.^ 
This  rule  is  thought  to  extend  to  cases  where  a  receipt  has  been  found 
after  the  payment  of  the  judgment  for  the  same  amount  paid  before 
the  action  was  brought.^  But  where  the  payee  of  a  note  received  a 
partial  payment  on  account  of  it,  which  he  did  not  credit  on  the  note, 
and  afterwards  obtained  a  judgment  by  default  for  the  whole  amount 
of  the  note,  the  maker  recovered  of  the  payee  in  assumpsit  for  money 
had  and  received  the  sum  formerly  paid,  though  he  had  not  satisfied 
the  judgment  on  the  note.*  So,  A.,  having  extended  B.'s  real  estate, 
and  become  tenant  in  common  of  it  with  C,  afterwards  obtained  a 
judgment  against  C.  for  his  share  of  the  rents  and  profits  accruing 
after  the  extent.  Upon  the  subsequent  reversal  of  A.'s  judgment 
against  B.,  C.  recovered  back  the  rents  and  profits  paid  by  him  to  A. 
in  an  action  for  money  had  and  received,  though  the  judgment  of  A. 
against  0.  remained  unreversed.' 

By  a  judgment  in  trespass  or  trover,  for  the  value  of  a  specific 
chattel,  the  title  to  it  is  altered  by  the  recovery,  and  is  transferred  to 
the  defendant,  and  the  damages  recovered  are  the  price  of  the  chattel 
so  transferred  by  operation  of  law.'  The  books  either  do  not  agree, 
or  do  not  speak  with  precision  on  the  point,  whether  the  transfer  takes 
place,  in  contemplation  of  law,  upon  the  final  judgment  merely,  or 
whether  the  amount  of  judgment  must  first  be  actually  paid,  or  reco- 
vered by  execution.  In  one  case  it  was  said  that,  after  judgment  in 
trespass,  the  property  of  the  goods  is  changed,  so  as  that  the  former 
proprietor  may  not  seize  them  again  ;^  and  in  another,  the  K.  B.  de- 
clared, that  the  property  in  the  goods  was  entirely  altered  by  the  judg- 
ment obtained  in  trover,  and  the  damages  recovered  were  their  price.* 
On  the  other  hand,  the  rule  is  stated  in  Jenkins  to  be,'  that  if  one  per- 
son recover  damages  in  trespass  against  another  for  taking  his  chattel, 
"  by  the  recovery  and  execution  done  thereon,"  the  property  of  the 
chattel  is  vested  in  the  trespasser ;  and  in  another  book"  it  is  said  that, 
if  one  recover  damages  of  a  trespasser  for  taking  his  goods,  the  law 
gives  him  the  property  of  the  goods,  "  because  he  hath  paid  for  them." 
The  Roman  and  the  French  law  speak  of  the  change  of  rights  as  de- 
pending upon  the  payment  of  the  estimated  value."     So,  also,  in  a 

'  See  further,   as  to  the  effect  of  a  Dig.  p.  10,  pi.  40. 
former    judgment    and     the    mode    in         "  17  Mass.  396 ;  1  Pick.  439. 
which  it  should  be  pleaded  in  a  new  ac-         '  14  Johns.  408. 
tion.Whart.  Dig.  "Actions,"  V. ;  "  Plead-         •*  16  Mass.  306. 
ing,"  VI.  9  ;  Wh.  tit.     "Judgment,"  C.         '  15  Mass.  207. 
377-8  ;   Big.  Digest,  "Judgment,"  B. ;         "  Floyd  v.  Browne,  1  Rawle  121. 
Mete.  Dig.  "Judgment,"  11.     See,  also,         '  Cro.  J.  73  ;  Per  Fenner,  J. 
partviularly,  4   Pick.  228.     As  to  the         *  And.  Rep.  18. 
effect  of  a  decree  in  equity  between  the         '  Cent,  Ca.  88,  p.  189. 
same  parties,  and  on  the  same  question,        '"  Shep.  Touch,  tit.  "  Gift." 
in  an  action    at  law,  see  Mountford  v.        "  Dig.  6,  1,  35  &  63,  Poth    Droit  de 

Hunt,  C.  C.  U.  S.  April  1811.     Coxe's  Propr.,  No.  364. 
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modern  English  case,  Lord  Ellenborough  observed,  that  he  always 
understood  the  principle  of  transit  in  rem  judicatam  to  relate  only  to 
the  particular  cause  of  action  in  which  the  judgment  was  recovered, 
operating  as  a  change  of  remedy,  from  its  being  of  a  higher  nature 
than  before  ;  and  that  a  judgment  recovered  in  any  form  of  action  was 
still  but  a  security  for  the  original  cause  of  action,  until  it  was  made 
productive  in  satisfaction  to  the  party,  and  until  then  it  would  not  ope-  ^ 
rate  to  change  any  other  collateral  concurrent  remedy  which  the  party 
might  have.^  This  is  the  more  reasonable,  if  not  the  more  authorita- 
tive conclusion  on  the  question.^  So,  in  this  State,  it  has  been  decided 
that  a  judgment  in  trover  against  a  sheriif  is  not  a  bar  to  a  suit  against 
his  sureties.'  The  judgment  is  no  satisfaction  ;  it  is  but  the  eviden6e 
of  the  satisfaction  which  the  law  says  ought  to  be  made.* 

With  respect  to  the  effect  of  judgments  obtained  in  other  States,  and 
of  foreign  judgments ;  the  effect  of  the  first-mentioned  judgment  has 
been  considered  under  the  head  of  the  action  of  debt ;'  a  foreign  judg- 
ment we  have  also  there  seen  is  considered  of  no  greater  force  than  a 
simple  contract ;  but  it  is  to  be  observed  that  such  a  judgment,  when 
brought  directly  in  question  between  the  same  parties,  has  a  conclusive 
effect.  The  judgments  and  decrees  of  foreign  courts  of  competent 
jurisdiction  have  also,  in  general,  the  same  effect,  when  brought  col- 
laterally in  question.* 

A  judgment  of  a  sister  State,  which  is  null,  for  the  purpose  of  sus- 
taining an  action,  for  want  of  jurisdiction,  cannot  be  used  by  the 
defendant  in  an  action  brought  against  him,  on  the  original  considera- 
tion, as  a  bar  on  the  ground  the  debt  was  merged.^  It  is  clear,  how- 
ever, that  such  a  judgment,  when  regular,  is  to  be  deemed  to  have  the 
effect  of  a  domestic  judgment  in  relation  to  the  cause  of  action  ;  and 
where  the  defendant  was  summoned  or  appeared,  it  is  conclusive  of  the 
subject-matter,  and  the  original  cause  of  action  is  merged  in  it ;  and, 
therefore,  a  suit  pending  in  the  State  of  Maryland,  and  a  judgment 
subsequently  obtained  therein,  is  a  bar  to  a  proceeding  between  the 
same  parties  and  for  the  same  cause  of  action,  by  foreign  attachment, 
instituted  in  Pennsylvania,  after  the  bringing  of  the  suit,  and  before 
judgment  therein.* 

After  the  lapse  of  twenty  years,  a  judgment  is  presumed  to  have 
been  satisfied,  unless  there  be  circumstances  to  account  for  the  delay 
to  enforce  it.'  There  are  a  variety  of  circumstances  by  which  this 
presumption  may  be  repelled  ;  such  as  the  insolvency  of  the  defend- 
ants, relationship  of  the  parties,  or  the  absence  of  the  plaintiff  from 
the  country.  If  there  be  no  such  or  other  sufficient  circumstances,  it 
is  not  the  duty  of  the  court  to  submit  the  question,  as  an  open  one,  to 
the  jury.  Satisfaction  of  the  judgment  is  a  presumption  of  the  law 
upon  the  facts.  If  the  original  judgment  were  against  several  defend- 
ants, and  on  a  scire  facias  post  annum  et  diem,  the  return  as  to  one 

1  3  East  251.  Jurist,  Jan.  No.  1828,  436. 

^  2  Kent's  Com.  321.  '  Campbell  v.  Steele,  1  Jones  394. 

3  Carmaok  v.  Com.,  5  Binn.  184.  ^  Baxley  v.  Linah,  4  Harris  ^41 

*Per  Brackenridge,  J.,  Ibid.  194.  »  Cope  ».  Humphreys,  14  S.&  R.  15  ; 
See  Whart.  Dig.  "Judgment."  Mer.  Ins.  Co.  v.  De  Wolf,  9  Casey  45. 

5  j^nte,  22,  23.  '  See  Whart.  Dig.  "  Presumption." 

6  4  Cranch  434 ;  3  Wheat.  246.  Am. 
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of  the  defendants  is  nihil  Tiabet,  and  judgment  is  entered  against  him 
by  default,  this  is  not  a  circumstance  to  aifect  the  presumption  of  pay- 
ment.' See,  also,  as  to  the  doctrine  of  presumption,^  a  case  in  which 
it  is  discussed  at  great  length,  there  being  a  diiference  of  opinion  on 
the  bench. 

'  Cope  ».  Humphreys,  14  S.  &  R.  15 ;         ^  Summerville  v.  Holliday,  1  Watto 
see  Whart.  Dig.  "  Presumption."  507. 
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OF  ACTIONS. 


Section  I.    Op  Joindek   or   Actions. 
P.  81. 

When  several  causes  of  action  may  be 
joined  in  the  same  suit. 

Examples  of  the  rule. 

Actions  in  form  ex  contractu  and  actions 
ex  delicto  never  joined. 

Object  of  rule  forbidding  joinder  of  seve- 
ral causes  of  action  of  different  nature  in 
same  suit. 

Causes  of  action  should  all  be  in  same 
right  if  joined. 

Illustrations  of  this  rule. 

Cannot  be  two  different  judgments  in  one 
action. 

Counts  on  promises  by  an  intestate. 

Counts  on  promises  by  an  executor  or 
administrator. 

Plaintiff  may  enter  nol.  pros,  as  to  incon- 
gruous count. 

Misjoinder  of  actions  or  of  counts  is  mat- 
ter of  substance,  and  is  bad  on  demurrer,  in 
arrest  of  judgment,  or  in  error. 


Section  II.     Of  CnjiuLATivB  Actions. 
P.  84. 

When  remedies  are  said  to  be  cumula- 
tive. 

Advantage  to  plaiiitiff  of  cumulative  re- 
medies. 

Must  depend  upon  nature  of  plaintiff's 
claim. 

Illustrative  examples. 

Cases  stated,  in  which  plaintiff  may  pur- 
sue cumulative  remedies  and  prosecute  each 
until  satisfaction. 

Section  III.  Of  the  Election  of  Ac- 
tions.    P.  87. 

Where  this  doctrine  prevails. 

Statutory  remedy  does  not  take  away  the 
common-law  forms  of  action. 

Illustrations  of  the  election  of  actions. 

Considerations  to  govern  in  the  elections 
of  actions. 

Damages — Costs. 

Judgment  and  execution. 


SECTION    I. 


OF   JOINDER   OF   ACTIONS. 

It  is  a  rule  that  several  causes  of  action  may  be  joined  in  the  same 
suit,  provided  they  are  of  the  same  nature  ;  thus  the  plaintiff  may 
unite  in  the  same  declaration,  several  trespasses  committed  on  different 
days,  and  at  different  places,  or  several  promises,  debts,  or  breaches  of 
covenant ;  ^  and  in  some  instances,  actions  differing  in  form  are  allowed 
to  be  joined.^  Debt  on  a  judgment,  a  bond,  and  a  simple  contract, 
may  be  joined ; '  so  an  action  on  the  case,  although  founded  on  the 
breach  of  a  contract  and  trover.*  And  a  complaint  of  an  injury 
arising  partly  from  a  breach  of  contract,  and  partly  from  misfeasance, 
to  which  the  plea  is  not  guilty,  may  be  joined  with  trover;'  or  tres- 

'  Com.  Dig. "  Action,"  G. ;  1  Bac.  Abr.  '  Ibid.                                   '^ 

51,  52 ;  2  Saund.  117,  b. ;  4  T.  R.  229 ;  2  *2  Saund.  117,  b.  c. ;  Com.  Dig.  "  Ac- 

Caines's  Rep.  217.  tion"  G. ;  1  T.  R.  277  ;  2  Gaines's  Rep. 

2  See  2  Saund.  117,  b.  c. ;  Com.  Dig.  218  ;  3  East  70 ;  6  Ibid.  333  ;  2  New  Rep. 

"  Action,"  G.  ;  1  Bao.  Abr.  51 ;  13  Johns.  373. 

462;  Tidd  11,  12;  1  Chitty  on  PL  197.  ^  Smith  v.  Rutherford,  2  S.  &  R.  358. 
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pass  quare  elausum  f regit,  and  a  pound  breach  or  rescous,'  or  debt 
and  detinue.^  But  not  trover  and  trespass,^  or  trover  and  detinue, 
or  debt  and  account,  or  trespass  and  trespass  on  the  case,^  although  if 
the  evidence  prove  a  trespass  and  conversion,  the  plaintiff  may  waive 
the  trespass  and  recover  in  trover,  if  there  is  a  count  in  trover  ' 
Trover  cannot  be  joined  with  an  action  on  the  Act  of  Assembly,  to 
recover  double  damages  for  a  distress  and  sale  where  no  rent  was  in 
arrear.'  But  case  for  taking  the  distress  (which  would  lie  at  common 
law)  might  be  joined  with  trover,  because  there  the  judgment  would 
be  the  same  ;  but  in  an  action  on  the  statute  and  trover,  it  would  not 
be  the  same/  A  count  in  trover  cannot  be  joined  with  a  special  action 
on  the  case  for  fraud  ;'  though  it  may  be  joined  with  a  count  for  not 
taking  care  of  the  goods  delivered  for  safe  keeping.'  So  a  declaration 
is  bad  on  general  demurrer,  in  which  counts  in  debt  and  covenant  are 
both  joined.'" 

In  an  action  of  trover  against  executors,  a  count  alleging  possession 
in  their. testator,  and  conversion  by  them,  may  be  joined  with  a  count 
against  them  personally." 

Actions  in  form  ex  contractu  and  ex  delicto,  as  trespass  and  cove- 
nant, or  assumpsit  and  case,  can  never  be  joined.'^  But  a  count  in 
nature  of  deceit,  affirming  that  the  defendant  sold  to  the  plaintiff  a 
negro  as  a  slave,  when  in  truth  he  was  a  freeman,  may  be  joined  with 
counts  in  assumpsit  for  money  had  and  received,  and  paid,  laid  out, 
and  expended  ;'^  and  it  seems  that  slander  accompanied  with  a  tortious 
act,  may  be  joined  with  malicious  prosecution."  Where  a  declaration 
contained  several  counts,  each  alleging  a  breach  of  the  defendant's 
duty  as  an  attorney,  and  each  containing  allegations  sufficient  to  sup- 
port it  either  in  tort  or  assumpsit,  the  objection  that  causes  of  action 
in  tort  and  assumpsit  had  been  joined,  was  overruled.'' 

A  count  in  assumpsit  cannot  be  joined  with  a  count  for  deceit ;  and 
where  added  after  an  award  of  arbitrators  and  an  appeal  therefrom  by 
the  defendant,  under  a  declaration  containing  a  count  for  deceit  only, 
it  was  properly  stricken  off  by  the  court  on  the  trial.'*  And  a  count 
in  assumpsit  cannot  be  joined  with  a  count  in  tort ;  and  upon  trial  the 
plaintiff  may  be  compelled  to  elect  upon  which  he  will  proceed.'^  But 
where,  in  an  action  against  the  sheriff,  the  plaintiff's  declaration  con- 
tained one  count  in  case  against  him  as  sheriff,  for  so  negligently  exe- 
cuting the  writ  as  to  cause  plaintiff  to  lose  his  debt ;  and  another  in 
trover  and  conversion,  against  him  individually  for  the  value  of  the 
goods,  such  joinder  is  not  error,  for  they  are  both  actions  on  the  case, 
the  plea  and  judgment  being  the  same  in  each ;  and  the  demurrer  of 

'  10  Johns.  240.  "  Sohott  v.   Sage,   Dist.   Ct.    Phila., 

=  2  Saund.  117,  b.;  Com.  Dig.  "Ac-  Sharswood,  P.  J.,  17  Leg.  Int.  221. 
tion,"  O. ;  1  Bac.  Abr.  51 ;  see  2  R.  H.        "  Com.  Dig.  "  Action,"  G. ;  1  Bac.  Abr 

E.  L.  329,  350.  52;  1  Johns.  503  ;  6  East  336  ;  sed  vide 

"  Smith  V.  Ratherford,  2  S.  &  R.  358.  2  Caines  216. 

*  2  Satmd.  117,  b.  e. ;  1  Bac.  Abr.  51.        "  Jones  v.  Conoway,  4  Yeates  109. 
:      5  Smith  V.  Rutherford,  2  S.  &  R.  358.        "  Miles  v.  Oldfield,  4  Ibid.  427 
«  Smith  ».  Meauor,  16  S.  &  R.  375.  '*  11  Johns.  479. 

'  Ibid.  377.  "  Penna.  R.  R.  Co.  v.  Zus,  11  Wrieht 

Hbid.  480.  ^ 

°  MoCahen  v.  Hirst,  7  Watts  175.  "  Noble's  Admr.  v.  Laley,  14  Wright 

'»  Brumbaugh  v.  Keith,  7  Casey  327.  281. 
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the  defendant  to  the  declaration,  on  the  ground  of  misjoinder,  was 
properly  overruled.' 

This  rule,  forbidding  the  joinder  of  several  causes  of  action  of  differ- 
ent natures  in  the  same  suit,  prevents  the  confusion  which  would  arise 
in  the  minds  of  the  jury,  if  their  attention  were  distracted  by  having 
to  weigh  and  adjust,  at  the  same  time,  a  number  of  incongruous 
demands  ;  as  the  precision  required  in  the  statement  of  a  case  in  plead- 
ing tends  to  cut  down  the  expense  which  would  otherwise  be  incurred 
in  proving  unnecessary  facts.^ 

In  order  to  join  several  causes  of  action  in  the  same  declaration,  it 
is  necessary  that  they  should  all  of  them  be  in  the  same  right ;  and, 
therefore,  a  demand  by  or  against  an  executor,  as  such,  cannot  be 
joined  with  a  demand  by  or  against  him  in  his  individual  character ;' 
and  such  misjoinder  is  a  defect  in  substance,  and  therefore  bad  on 
general  demurrer,  or  in  arrest  of  judgment,  or  on  error  ;*  but  where 
all  the  counts  are  laid  against  the  defendant,  as  administrator,  they 
will  be  considered  as  applying  to  him  in  his  representative  character, 
and  therefore  good ;  although  the  declaration,  in  some  of  the  counts, 
omits  to  state  that  the  claim  was  for  money  due  from  the  intestate  of 
the  defendant.^  But  in  an  action  by  an  executor,  where  the  money 
recovered  will,  in  either  case,'  be  assets,  a  count  on  a  promise  to  the 
plaintiff,  as  executor,  may  be  joined  with  a  count  on  a  promise  to  the 
testator.^  There  are  many  reasons  in  favor  of  this  rule  ;  one,  of  fre- 
quent occurrence,  when  six  years  have  elapsed  since  the  testator's  or 
intestate's  death,  and  to  avoid  the  Statute  of  Limitations,  it  is  neces- 
sary to  show  an  acknowledgment  or  promise  since  his  death.  Then, 
from  necessity,  the  promise  to  the  executor  or  administrator,  as  such, 
is  joined  with  promises  to  the  deceased  in  separate  counts.^  A  count 
in  assumpsit  against  husband  and  wife  who  was  administratrix,  with 
the  will  annexed,  upon  promises  by  the  testator  to  pay  rent,  cannot  be 
joined  with  counts  upon  promises  by  the  husband  and  wife  as  adminis- 
tratrix, for  use  and  occupation  by  them  after  the  death  of  the  testator.* 
A  count  on  a  promise  made  by  an  executor  or  administrator  as  such, 
and  in  which  he  is  not  charged  as  personally  liable,  may  be  joined 
with  a  count  on  a  promise  made  by  the  testator  or  intestate.''  There  is 
no  incongruity  in  these  two  assumptions,  and  the  same  judgment  is 
given  on  both,  viz. :  de  bonis  testatoris ;  and  the  rule  is,  that  the 
Judgment  is  the  criterion  as  to  the  joining  of  counts.  It  might  be 
otherwise  if  the  counts  required  different  judgments  ;  one,  de  bonis 
testatoris,  the  other,  de  bonis  propriis  of  the  executor.  There  cannot 
be  two  different  judgments  in  one  action,  but  counts  which  require  the 

1  Patterson  v.   Anderson,  4   Wright  *2  Saund.  117  d.  e. ;  1  H.  Bl.  114; 

359  8  Johns.  441. 

2' See  Peries  v.  Aycineua,  3  W.  &  S.  *  5  Kandolph's  Rep.  437. 

70;  Rittenhouse  v.  Levering,  6  W.  &  S.  «  3  T.  R.  659  ;  3  Bast   104 ;  6  East 

203  •  Catherwood  v.  Kohn,  7  Barr  393.  405 ;  Stevens  v.  Gregg,  10  S.  &  R.  234 ; 

'  Salk.  10,  pi. ;  1  Com.  Dig.  "Action,"  Lea  v.  Hopkins,  7  B.arr  492 

G  •  1  Bac  Ab  52 ;  3  T.  R.  659  ;  4  T.  R.  '  Ibid. ;  Jones  v.  Moore,  5  Bmn.  573. 

280  ;  2  Saund.  117  d.  210  a.  ;  Pipher  v.  «  3   Barn.   &   Aid     101 ;   and   see   1 

LodgQ,  16  S.  &  R.  234  ;  Peries  v.  Ayci-  Taunt.  212 ;  2  Chit.  Rep.  697. 

nena,  3  W.  &  S.  70.     See  Lea  v.  Hop-  »  2  Saund    117  e. ;  6  Johns.   112;   8 

kins,  7  Barr  492.  Iljid-  440  ;  13  S.  &  R.  441. 
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same  judgment  may  be  joined.^  The  original  cause  of  action,  however, 
must  have  arisen  during  the  lifetime  of  the  testator  or  intestate,  and 
must  have  been  such  for  which  he  might  himself  have  sued,  or  would 
himself  have  been  \iable  ;  ^  but  the  omission  to  state  that  the  defendant 
promised  as  executor  or  administrator,  where  the  testator  or  intestate 
■  was  himself  in  his  lifetime  liable,  is  cured  by  verdict.'  Counts  on 
promises  from  an  intestate,  and  on  a  promise  from  the  administrator 
upon  a  consideration  arising  after  the  intestate's  death,  cannot  be 
joined  in  the  same  declaration.^  If  they  are,  and  there  be  a  general 
report  of  referees,  or  general  verdict  for  the  plaintiff,  judgment  will  be 
arrested.^ 

A  count  in  which  an  administrator  sues  for  a  debt  due  the  estate, 
may  be  joined  with  a  count  for  a  debt  admitted  to  be  due  him  as 
administrator  for  the  negligence  of  the  defendant  as  agent ;  and  the 
want  of  an  averment  of  promise  is  immaterial,  especially  after  verdict.^ 
Where  an  incongruous  count  has  been  joined  in  a  declaration,  the 
plaintiff  has  a  right  to  enter  a  nolle  prosequi,  or  to  withdraw  that 
count.'  It  has  been  held  that  after  an  appeal  from  the  judgment  of  an 
alderman,  in  an  action  against  a  recorder  for  taking  an  illegal  fee,  a 
second  count  was  added,  alleging  the  taking  of  a  different  illegal  fee, 
in  which  there  was  a  verdict  for  the  defendant,  there  being  at  the  same 
time  a  verdict  for  the  plaintiff  on  the  original  charge  :  held,  that  the 
misjoinder  of  counts  had  become  immaterial,  and  was  not  ground  for. 
error.*  A  misjoinder  of  actions  or  of  counts  in  a  declaration,  is  a 
matter  of  substance,  and  consequently  is  bad  on  general  demurrer,  in 
arrest  of  judgment,  or  in  error.' 

While  it  is  clear  that  a  party  may  join  a  count  for  a  contract  of  his 
own  with  a  count  upon  a  contract  made  by  defendant  with  himself  and 
another  jointly,  averring  the  death  of  the  other  before  suit  brought, 
and  may  prefer  both  claims  on  a  trial  before  arbitrators,  notwithstand- 
ing the  original  writ  contained  no  mention  of  the  other,  yet  without 
such  a  count  in  his  declaration,  he  is  not  entitled  to  give  the  joint  con- 
tract in  evidence  before  the  arbitrators,  and  it  cannot  therefore  be  filed 
after^  appeal  from  their  award,  as  it  sets  out  a  new  and  distinct  cause 
of  action.'" 

SECTION  II. 
OF   CUMULATIVE  ACTIONS. 

Besides  the  power  of  joining  several  causes  of  action  in  the  same 
writ  or  declaration,  the  party  has  frequently  the  privilege  of  suing  for 
the  same  .cause  in  different  and  several  writs,  when,  his  remedies  are 
said  to  be  cumulative.  It  is  a  settled  rule,  however,  that  he  can 
recover,  or  obtain  satisfaction,  in  one  of  the  actions  only.  The  advan- 
tage of  the  course,  when  allowable,  seems  to  be,  that  the  plaintiff  can 
institute  his  suits  at  the  same  time,  pursue  them  together,  and  if  de- 

^  Per  TiLGHMAN,  C.  J.,  Malin  v.  Bull,  ^  Lea  v.  Hopkins,  7  Barr  492 

13  S.  &  R.  443.  '  Seip  v.  Draoh,  2  Harris  352 

M  T.  R.  347 ;  12  Johns.  349.  «  Miller  v.  LookWood,  5  Ibid  248 

'  8  Johns.  440.  »  2  Harris   355,  Rogers,  J. ;  thouoh 

*  7  Cowen  58.  see  Martin  v.  Stille,  3  Wh.  337.           ° 

^  Ibid.  i»  Reitzel  v.  Franklin,  5  W.  &  S  33 
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feated  in  one,  on  an  objection  to  the  form  of  action  or  to  the  pleadings, 
can  proceed  with  the  others.  If  defeated  on  the  merits  in  any  one,  of 
course,  he  will  be  barred  in  the  others. 

No  general  rule  can  be  laid  down  designating  what  actions  are 
cumulative  ;  and  this  can  only  be  ascertained  from  the  nature  of  the 
plaintiff's  claim.  It  appears,  that  when  a  statute  gives  a  remedy  in  a 
matter  actionable  at  common  law,  and  does  not  exclude  the  common- 
law  remedy,  expressly,  the  remedies  are  cumulative.  Thus,  the  Act 
of  Assembly  of  21st  March  1772,  which  declares,  that  if  a  distress  and 
sale  shall  be  made  when  no  rent  is  in  arrear,  the  owner  of  the  goods 
distrained  and  sold,  may,  by  action  of  trespass,  or  on  the  case,  recover 
double  the  value  of  the  goods,  does  not  prevent  the  party  aggrieved 
from  bringing  an  action  at  common  law  for  entering  his  close,  &c.,  in 
which  he  may  recover  damages  to  a  greater  amount  than  double  the 
value  of  the  goods  distrained.^  For  the  provision  in  the  Act  of  21st 
March  1806,  that,  where  a  remedy  is  provided  or  duty  enjoined,  or 
anything  directed  to  be  done,  by  any  Act  or  Acts  of  Assembly,  the 
directions  of  the  said  acts  shall  be  strictly  pursued ;  and  no  penalty 
shall  be  inflicted,  nor  anything  done,  agreeably  to  the  provisions  of 
the  common  law  in  such  case,  further  than  shall  be  necessary  to  carry 
such  acts  into  effect,  only  embraces  actions  on  penal  statutes,  and  cases 
where  by  the  common  law,  certain  acts  were  indictable,  for  the  punish- 
ment of  which  our  Acts  of  Assembly  had  prescribed,  or  might  pre- 
scribe, particular  penalties  and  another  course  of  proceeding.^  But  as 
the  remedies  are  cumulative  and  not  double,  the  moment  judgment  is 
obtained  in  one,  the  other  remedy  is  waived,  and  the  first  judgment 
maybe  pleaded  in  bar  to  the  other  action;^  except  in  an  instance 
which  will  be  hereafter  mentioned,  where  a  judgment  would  be  no  bar. 
So,  where  an  Act  of  Assembly  authorizes  the  collection  of  taxes 
imposed  by  such  act,  by  distress  or  action  of  debt,  an  action  of  as- 
sumpsit will  lie  ;  the  giving  a  remedy  by  distress  or  action  of  debt  is 
cumulative  o»ly,  and  does  not  take  away  the  action  arising  by  impli- 
cation on  the  legal  obligation  to  pay  a  claim  created  by  law.*  But 
where  the  provisions  of  a  statute  are  inconsistent  with  a  precedent  law, 
though  there  be  no  annulling  words  or  repealing  clause,  the  new 
remedy  is  not  cumulative,  but  is  exclusive;  for  every  affirmative 
statute  is  a  repeal  by  implication  of  former  laws,  so  far  as  it  is  con- 
trary thereto,  although  there  be  no  negative  _  words ;  or,  when  it 
contains  a  general  regulation  of  the  whole  subject-matter :  ^  So,  the 
word  may  is  frequently  construed  as  shall,  in  statutes  prescribing  the 
doing  of  things  for  the  sake  of  justice  or  the  public  good."  Therefore 
the  remedy  given  by  the  Act  of  the  5th  of  March  1790,  upon  a  sheriff's 
official  bond,  is  not  cumulative  to  that  given  by  the  Act  of  the  27th 
March  1713,  but  precludes  a  proceeding  under  that  act  :^  So,  where  a 
new  statute  creates  a  summary  jurisdiction  in  justices,  as  the  Act  of 
6th  April  1802,  "  to  enable  purchasers  at  sheriffs'  and  coroners'  sales 
to  obtain  possession,"  and  prescribes  a  particular  remedy  by  which  to 

'  Rees  V.  Emeriok,  6  S.  &  R.  286.  *  6  Harris  &  Johns.  383. 

2  Id  289      See  Wh.  Cr.  Law  39,  40,         '  Shaeffer  v.  Jack,  14  S.  &  R.  429. 
134  '  "  ^^'^^■'  Coi»-  "•  Gable,  7  S.  &  R.  426, 

jQ.rriu  .  Dawson,  13  S.  &  R.  246,  430.^^^^^^^  ^  ^^^^_  ^^  ^_  ^  ^  ^^^_ 
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enforce  their  judgment,  that  remedy  alone  can  be  adopted,  and  an 
action  of  debt  will  not  also  lie  upon  the  judgment.' 

We  will  now  state  some  of  the  cases  in  which  the  plaintiff  may 
pursue  cumulative  remedies  at  the  same  time,  and  prosecute  each  until 
he  obtains  satisfaction.  For  rent  reserved  by  the  usual  deed  of  con- 
veyance of  land,  the  grantor  has  three  remedies — distress,  entry,  and 
covenant,  and  he  may  use  them  all  until  he  obtains  a  complete  satisfac- 
tion. The  remedy  by  distress,  or  by  entry  for  want  of  a  distress,  is 
not  affected  by  the  recovery  of  a  judgment  in  covenant ;  ^  or  by  bond 
and  warrant.^  But  it  is  said  there  can  be  no  entry  if  there  be  a  suffi- 
cient distress  :  *  So,  where  a  landlord  has  obtained  a  judgment  for  rent 
upon  a  report  of  referees  in  a  suit  before  a  justice,  which  report  is 
made  final  and  conclusive  by  law,  and  upon  which  bail  has  been  en- 
tered for  a  stay  of  execution,  he  may  afterwards  distrain  for  the  same 
rent :  ^  So,  in  the  case  of  a  mortgage  and  bond  for  the  same  debt, 
ejectment  would  lie  for  the  land  after  judgment,  on  the  bondj  if  the 
money  were  not  paid ;  and  if  the  deed  of  mortgage  contained  a  cove- 
nant of  the  mortgagor  to  pay  the  debt,  ejectment  would  lie  after  judg- 
ment in  an  action  on  tbe  covenant.'  So,  when  a  sheriff  sells  the  property 
of  one  person  under  an  execution  against  another,  the  remedies  for  the 
tort  are  cumulative,  and  the  injured  party  may  maintain  trover  against 
the  sheriff,  and  trespass  against  him  and  his  sureties : '  So,  a  plaintiff 
may  proceed  against  a  defendant  by  execution,  and  by  action  against 
his  bail  for  a  cesset,  at  the  same  time,  until  he  obtains  satisfaction  :  ^ 
So,  he  may  proceed  by  action  against  the  sheriff  for  the  escape  of  a 
defendant  from  custody  on  a  ea.  sa.,  and  at  the  same  time  take  out  a 
fi.  fa.  against  the  property  of  the  defendant,  for  the  remedies  are  con- 
sistent.' But  he  has  only  an  election  of  executions  against  the  body 
of  a  defendant  and  of  his  bail,  and  having  taken  one,  he  cannot  resort 
to  the  other.'"  In  the  ordinary  case  of  a  bond  and  mortgage,  the  mort- 
gagee has  a  triple  remedy,  which  he  may  pursue  in  a  triple  form  :  He 
may  proceed  by  way  of  ejectment,  to  recover  possession  of  the  pre- 
mises ;  or,  he  may  have  a  scire  facias  on  the  mortgage  ;  or,  an  action 
of  debt  on  the  bond ;  in  which  two  last  cases,  the  debt  may  be  recovered 
by  a  sale  of  the  premises.  But  there  is  this  difference  between  a  judg- 
ment on  the  scire  facias  and  on  the  bond,  that  in  the  former,  the 
execution  is  restricted  to  the  subject  mortgaged  ;  but  in  the  latter,  any 
other  property  of  the  mortgagor  may  be  levied  on,  or  his  person  may 
be  taken  in  execution.  The  mortgagee  may  pursue  either  or  all  of  the 
remedies,  until  he  obtains  satisfaction  for  his  debt.  But  he  cannot  sell 
the  land  twice."  And  in  this  instance,  not  even  by  a  sale  under  the 
judgment  on  the  bond,  will  the  mortgagee  be  precluded  from  proceed- 
ing on  the  mortgage.  Thus,  where  a  mortgagor  makes  a  lease  of  the 
land  after  the  mortgage,  the  mortgagee,  if  the  purchaser,  may  maintain 
an  ejectment  on  the  mortgage  against  the  lessee.'^ 

But  where  the  vendor  obtains  judgment  against  the  vendee  for  the 

'  Moyer  a.  Kirby,  14  S.  &  R.  162.  '  Carmaok  v.  Com.,  5  Binn.  184. 

2  Bantleon  v.  Smith,  2  Binn.  147,  153.  '  Patterson  v.  Swan,  9  S.  &  R.  16. 

=  Gordon  u.  Correy,  5  Binn.  552.  »  8  Johns.  361. 

*  2  Ibid.  149,  arg.  "  6  Johns.  97. 

^  Shetsline  v.  Keemle,  1  Ashmead  29.  "  McCall  v.  Lenox,  9  S.  &  R.  304. 

»  Bantleon  v.  Smith,  2  Binn.  153,  per  '^  Ibid.  305. 
T1LGHM.1N,  C.  J.  . 
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purchase-money,  and  sells  the  land  by  means  of  process  issued  upon  it, 
he  is  entitled  to  be  paid  out  of  the  proceeds  by  virtue  of  his  title  as 
owner  of  the  land,  and  he  takes  them  to  the  extent  of  the  unpaid  pur- 
chase-money, without  any  regard  to  the  date  of  his  judgment.  This 
judgment,  as  regards  the  land  contracted  to  be  sold,  is  merely  a  remedy 
of  the  vendor,  and  adds  nothing  to  his  rights.  The  remedies  which  he 
has  are  cumulative,  but  his  rights  are  not,  since  he  has  previously  all 
the  matter  that  can  exist  in  the  land.^ 

The  preceding  examples  may  serve  to  show  the  nature  of  concurrent 
or  cumulative  remedies  for  one  and  the  same  claim  or  demand ;  and  all 
that  remains  to  be  observed  on  this  subject  is,  that,  although  concurrent 
actions  of  diiferent  forms  may  be  maintained  for  the  same  cause  of 
action,  an  entire  claim  or  demand  arising  out  of  a  single  transaction, 
whether  in  the  nature  of  contract,  or  of  tort,  cannot  be  divided  into 
separate  and  distinct  claims,  and  the  same  form  of  action  brought  for 
each :  as  where  there  is  an  entire  contract  of  sale  of  goods,  an  action 
cannot  be  supported  for  one  part  of  the  goods  sold,  and  another  action 
for  another  part.^  So,  where  there  has  been  a  trespass  or  conversion 
by  one  single  indivisible  act,  in  relation  to  several  chattels,  the  plain- 
tiff cannot  split  his  claim  for  damages  by  bringing  separate  actions  of 
trespass  or  trover  for  each  particular  article  seized  or  converted.^  The 
consequence  of  dividing  a  demand  in  this  manner  is,  that  a  verdict  and 
judgment  in  a  suit  for  any  part  of  the  demand  are  a  conclusive  bar  to 
an  action  for  the  residue.*  It  has  even  been  decided  that  an  action 
cannot  be  maintained  to  recover  a  sum  omitted  by  mistake  on  the  trial 
of  a  former  cause. ° 


SECTION   III. 

OF   THE   ELECTION   OF   ACTIONS, 

In  considering  the  application  of  each  particular  action,  we  have  had 
occasion  to  notice  some  instances  in  which  a  party  has  an  election  of 
different  forms  of  action  for  the  same  cause :  as  assumpsit  or  debt, 
upon  a  simple  contract ;  or  trespass  or  case  for  a  tort ;  or  trover  or 
detinue  for  the  detention  of  chattels.  We  will  now  mention  under  one 
head  the  ordinary  cases  in  which  an  election  is  permissible,  and  also  the 
principal  points  which  direct  the  choice  of  several  remedies. 

The  doctrine  of  election  holds  only  where  the  remedies  are  incon- 
sistent with  each  other  ;*  and  when  an  election  is  made,  the  plaintiff 
does  not  thereby  waive  other  forms  of  action ;  for  he  may  in  general 
discontinue  his  first  suit  on  payment  of  costs,  and  then  adopt  another 
remedy.'  But  in  the  case  of  a  distress,  if  the  cattle  escape,  the  party 
distraining  cannot  sue  for  the  rent,  or  trespass,  unless  it  be  shown  that 
the  escape  was  wholly  without  his  default.** 

We  have  seen  that  an  election  may  be  exercised  when  a  statute  fur- 
nishes a  remedy  in  addition  to  one  existing  before  at  common  law;' 

>  Vierheller's  Appeal,  12  Harris  105.  '  Patterson  v.  Swan,  9  S.  &  R.  16. 

"  15  Johns.  229  ,-16  Ibid.  121,  136.  '  1  Chit.  Plead.  *214. 

3  15  Ibid.  432.  '  1  Salk.  248 ;  1  Ld.  Raym.  719. 

*  Ibid. ;  16  Ibid.  136.  "  ^nte  81,  85. 

6  11  Johns.  530. 
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and  from  the  same  rule  it  follows,  that  the  Act  of  1806,  which  gives  a 
form  of  writ  in  actions  on  contracts,  and  authorizes  statements  instead 
of  declarations,  does  not  take  away  the  common-law  forms  of  actions, 
and  that  a  party  may  pursue  either  at  his  election.*  Where,  the  plain- 
tiff having  paid  money  in  performance  of  a  covenant  on  his  part,  the 
defendant  has  failed  in  the  performance  of  the  covenants  on  his  part, 
the  former  has  an  election  either  to  proceed  on  the  covenant  and  recover 
damages  for  the  breach^  or  disaffirm  the  contract,  and  bring  assumpgit 
to  recover  back  what  he  had  paid  on  a  consideration  which  had  failed.^ 
If  the  breach  of  a  simple  contract  consist  in  misfeasance,  the  plaintiff 
may  declare  in  assumpsit,  or  in  case  on  the  special  circumstances,  as 
for  deceit  on  the  sale  of  the  cattle  or  goods,  or  immoderate  use  of 
them  when  lent  or  let  to  hire  ;^  or  for  bailment,  where  negligence  or 
want  of  skill  in  the  bailees  is  alleged.*  So  where  a  breach  is  made  in 
a  party-wall  for  the  erection  of  a  second  house,  before  payment  of  a 
moiety  of  the  cost  of  such  wall,  the  first  builder  may  maintain  trespass, 
or  it  seems,  he  may  waive  the  trespass  and  bring  assumpsit  for  money 
paid,  laid  out,  and  expended.'  The  foregoing  cases  are  examples  of 
the  right  which  a  party  has  to  view  the  injury  he  has  sustained  in 
different  lights,  eitherias  tort  or  the  breach  of  a  contract,  and  to  waive 
the  one  and  elect  to  sue  for  the  other.  We  will  now  mention  some 
cases  of  election  arising  wholly  out  of  a  violation  of  contract,  or 
wholly  out  of  a  tort.  Thus,  where  after  articles  for  the  sale  of  land 
on  which  the  vendor  receives  part  of  the  purchase-money,  the  residue 
being  to  be  paid  in  several  instalments,  if  the  times  of  payment  have 
expired  without  payment  by  the  vendee  before  or  after  suit  brought, 
the  former  has  an  election  to  recover  in  ejectment,  or  to  bring  covenant 
or  debt  for  the  sum  due  on  the  articles.'  So,  if  an  agreement  contain 
a  penalty,  the  party  may  bring  debt  for  the  penalty,  and  can  recover 
no  more,  or  he  may  bring  covenant  or  case,  and  recover  more  or  less 
damages  than  the  penalty.^  So,  a  surety  who  has  a  written  promise  of 
indemnity  (not  under  seal)  may,  if  compelled  to  pay  for  his  principal, 
sue  either  on  the  written  promise,  or  in  an  action  for  money  paid,  on 
the  implied  promise.'  So,  too,  the  owner  of  goods  wrongfully  detained 
may  bring  replevin  or  trover,  at  his  election — though  the  goods  came 
lawfully  into  the  defendant's  possession.' 

Where  a  statute  prescribes  a  mode  for  determining  the  legality  of  a 
municipal  election,  and  the  returns  made  thereof,  the  statutory  remedy 
must  be  followed  to  the  exclusion  of  the  common-law  mode  of  redress.'^" 

The  considerations  which  ought  to  govern  in  the  election  of  a  remedy 
are:  1.  The  nature  of  the  plaintiff's  right  or  interest  in  the  matter 
affected.     2.  The  securing  of  bail  and  the  process.     3.  The  number 

'  Miles  V.  O'Hara,  1  S.  &  R.  32.  damages,  and  as  to  the  distinction  be- 

'  1  Caines  48.  tweeu  a  penalty  annexed  to  a  contract 

■''  11  Johns.  480 ;  Cowp.  375.  by  way  of  security,  and  stipulated  da- 

_  *  MoCall  V.  Forsyth,  4  W.  &  S.  179  ;  mages  as  a  liquidated  satisfaction  in  case 

Nickle  V.  Baldwin,  Ibid.  290;  Smith  v.  of  a  breach,  see  judgment  of  Rogers,  J., 

Seward,  3  Barr  342.  in  Robeson  et  al.  v.  Whitesides,  16  S  & 

5  Ingles  V.  Bringhurst,  1  Dall.  346.  R.  322. .   1  Wash.  C.  C.  Rep.  1 ;  Dick  v. 

«  Marlin  v.  Willink,  7  S.  &  R.  297,  Gaskill,  2  Wh.  184. 

298.  8  1  Pick.  118. 

'  As  to  the  question  when  a  penalty  °  16  Mass.  150.     Per  Putnam,  J. 

is  to  be  considered  as  the  measure  of  '"  Com.  v.  Garrigues,  4  Casey  9. 
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of  the  parties  to  the  action.  4.  The  number  of  the  causes  of  action, 
and  the  joinder  thereof  in  one  suit.  5.  The  affidavit  of  defence,  the 
nature  of  the  defence,  and  whether  it  be  advisable  to  compel  the  de- 
fendant to  plead  specially.  6.  The  venue  or  place  of  trial.  7.  The 
evidence  to  be  adduced  by  the  plaintiif  or  defendant.  8.  The  dam- 
ages ;  and,  9.  The  costs. 

1.  A  strict  title  in  the  plaintiif  is  essential  to  the  support  of  some 
remedies,  but  in  others  his  bare  possession  of  the  property  affected  is 
sufficient.  Where  the  title  of  the  plaintiff  may  be  doubtful,  it  is  gene- 
rally advisable  to  adopt  the  latter  description  of  remedy.  Thus,  an 
action  of  trespass  to  real  property  may  be  supported  against  a  stranger 
by  any  person  in  the  actual  possession,  though  he  have  no  title  ;  but 
in  ejectment  the  plaintiff  must  recover  on  the  strength  of  his  own  title 
(which,  in  this  state,  may  either  be  legal  or  equitable)  ;  and  therefore 
where  the  title  of  the  party  injured  is  doubtful,  the  action  should  be 
trespass.^ 

2.  In  actions  ex  contractu,  since  the  Act  of  1842,  there  can  be  no 
imprisonment  for  debt,  while,  if  the  form  of  tort  be  selected,  the  tend- 
ency of  authority  is — though  the  law  can  hardly  be  said  to  be  settled — 
to  justify  an  arrest.^ 

3.  In  an  action  in  form  ex  contractu,  if  a  person  who  ought  to  be 
made  co-plaintiff  be  omitted,  it  is  a  ground  of  nonsuit,  except  in  the 
case  of  persons  suing  in  auter  droit,  as  co-executors  or  co-assignees  ;* 
whereas  in  actions  in  form  ex  delicto,  the  nonjoinder  of  a  party  who 
should  have  been  a  co-plaintiff,  can  only  be  pleaded  in  abatement ;  and, 
consequently,  the  latter  form  of  action  is,  in  many  instances,  prefera- 
ble.* So,  the  nonjoinder  of  too  many  defendants  in  actions  on  con- 
tracts is  a  ground  of  nonsuit,  and  the  omission  of  one  is  matter  in 
abatement;'  but  in  actions  in  form  ex  delicto,  the  omission  of  a  party 
jointly  concerned  in  committing  the  injury,  cannot,  in  general,  be 
pleaded  in  abatement ;  and  when  the  offence  may,  in  point  of  law,  have 
been  committed  by  several,  the  joinder  of  too  many  defendants  will  be 
no  ground  of  objection  ;^  and  therefore,  where  it  may  be  doubtful  how 
many  persons  should  be  made  defendants,  it  is  advisable  to  declare  in 
case,  &c.,  in  preference  to  an  action  of  assumpsit!' 

4.  Where  the  plaintiff  has  several  demands,  recoverable  in  different 
forms  of  action,  he  may,  and  frequently  ought,  in  consequence  of  the 
rules  governing  the  joinder  of  actions,  to  proceed  for  the  whole  in  one. 
Thus,  a  party  may  declare  specially  against  a  bailee  for  neglect,  either 
in  assumpsit  or  in  case  ;  if  he  have  also  a  money  demand  against  the 
bailee,  due  on  simple  contract,  he  should  declare  for  both  causes  of 
action  in  assumpsit ;  but  if  instead  of  the  money  demand,  he  have  a 
distinct  cause  of  action  in  trover,  the  declaration  should  be  in  case,  in 
order  to  avoid  the  expense  of  two  actions.*  So,  for  a  money  demand, 
due  on  a  simple  contract,  the  plaintiff,  in  general,  has  an  option  to 
declare  either  in  assumpsit  or  debt ;  if  there  be  also  another  demand 
of  an  unliquidated  nature,  founded  on  a  simple  contract,  it  is  then  pro- 

1  1  Chit.  Plead.  *208.  '  IMd. 

'  Vol.  I.  338.  "  Ibid. 

8  1  Chit,  ut  supra.  '  Ibid. 

Mbid.   210;  ante,  Vol.  I.  U6,  post,         » Ibid.  211. 
"  Partners." 
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per  to  declare  in  assumpsit  for  both  causes  of  action  ;  but  if  part  of 
the  money  be  due  on  simple  contract,  and  part  on  specialty,  debt  may 
be  preferable.' 

5.  By  a  selection  of  an  action  in  form  ex  contractu,  the  defendant 
may,  in  general,  be  compelled  to  make  an  affidavit  of  defence  to  the 
whole  or  part  of  the  demand,  which  cannot  be  exacted  in  the  other 
forms.  Where,  however,  the  plaintiff  has  no  evidence  at  all,  the 
defendant  can  elude  the  rule  of  court  requiring  an  affidavit  of  defence 
by  entering  a  compulsory  rule  of  arbitration  :  so,  by  a  judicious  choice 
of  the  remedy,  the  defendant  may  be  frequently  precluded  from  avail- 
ing himself  of  a  defence  which  he  might  otherwise  establish.  Thus, 
in  assumpsit  against  one  who  has  been  discharged  under  the  insolvent 
law,  for  money  had  and  received  before  his  discharge,  however  tor- 
tiously,  the  judgment  would  only  extend  to  his  future  estate  ;  but  by 
declaring  in  trover,  he  might  be  held  to  bail,  and  the  judgment  would 
bind  his  person.  The  election  of  the  form  of  action  is  also  frequently 
material,  in  order  to  compel  the  defendant  either  to  take  issue  upon 
some  particular  allegation  in  the  declaration,  instead  of  putting  the 
plaintiff  to  prove  the  whole  of  his  case,  or  to  compel  the  defendant  to 
plead  the  ground  -of  his  defence  specially.^  Thus,  in  covenant  for 
rent,  the  defendant  must  plead  to  some  particular  allegation,  and  there 
is  no  general  issue  ;  even  if  he  plead  the  equitable  plea  of  perform- 
ance, he  thereby  assumes  the  burden  of  proof;  but  in  debt  on  a  lease, 
he  may  plead  nil  debet,  and  thereby  compel  the  plaintiff  to  prove  the 
whole  of  his  declaration  : '  so,  detinue  is,  in  some  cases,  preferable  to 
trover,  in  order  to  compel  the  defendant  to  plead  his  lien  specially.* 

6.  In  some  cases,  there  may  be  two  or  more  actions  for  the  same 
cause,  the  one  local,  the  other  transitory.  Thus,  debt  for  rent  by  the 
assignee  of  the  lessor,  against  the  lessee,  is  local,  and  must  be  brought 
in  the  county  where  the  estate  lies  ;  ^  but  covenant,  at  the  suit  of  the 
same  parties,  upon  an  express  covenant  for  the  payment  of  rent,  is 
transitory,  being  founded  on  privity  of  contract;*  and,  consequently, 
the  latter  form  of  action  should  be  adopted  where  it  is  advisable  to 
try  the  cause  out  of  the  county  where  the  estate  is  situate.'  So,  too, 
assumpsit  may  be  brought  for  the  use  and  occupation  of  lands  situate 
in  another  county  or  State.' 

7.  The  evidence  must  also  be  attended  to  in  the  election  of  actions  ; 
thus  it  is  frequently  more  convenient  that  the  action  should  be  trespass 
than  case  ;  because,  if  it  be  laid  in  trespass,  no  nice  points  can  arise 
upon  the  evidence,  by  which  the  plaintiff  may  be  turned  round  upon 
the  form  of  the  action,  as  there  may,  in  many  instances,  if  case  be 
brought.' 

8.  Damages. — This  head  may  be  referred  to  the  preceding  one,  as 
the  damages  always  depend  on  the  nature  and  extent  of  the  evidenc^^. 
It  may  be  illustrated  by  the  difference  which  exists  between  an  action 
of  debt  and  an  action  on  the  case  against  a  sheriff  for  an  escape  on 
final  process.     In  the  action  of  debt,  the  whole  judgment  is  to  be 

'  1  Chit.  Plead.  211.  « Ibid. 

2  Ibid.  *212  '  1  Chit.  Plead.  *212. 

"  Ibid. ;  2  Ld.  Raym.  1500.  "  Henwood  v.  Cheeseman,  3  S.  &  R 

*  1  Chit,  ui  supra.  502,  503. 

'  3  S.  &  R.  502,  603.  '  3  East  600. 
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recovered  or  nothing.  In  case,  the  measure  of  damages  is  open  to 
the  investigation  of  the  jury.'  This  election  of  debt  or  case  only 
obtains  where  the  escape  has  been  from  execution.^ 

9.  In  what  actions  full  costs  may  be  obtained,  we  have  before 
repeatedly  stated.' 

Mr.  Chitty  mentions  the  judgment  and  execution  as  a  ninth,  and  bail 
in  error  as  a  tenth  consideration  to  govern  the  election  of  a  form  of 
action.  The  former  refers  to  a  writ  of  inquiry,  which  is  not  necessary 
in  the  action  of  debt,  as  in  assumpsit  or  covenant,  antecedently  to  exe- 
cution. A  writ  of  inquiry  is  usual  in  most  cases  in  our  practice, 
though  the  law  is,  as  has  been  seen,  that  where  judgment  is  confessed 
for  the  penalty  of  a  bond,  execution  may  issue  for  the  condition  with 
interest  and  costs,  without  a  writ  of  inquiry,*  and  seems  to  furnish  the 
principle,  that  where  the  declaration  states  a  demand  for  a  precise 
sum,  and  shows  there  was  nothing  for  a  jury  to  try,  a  judgment  by 
confession  or  by  default  will  justify  an  execution  without  the  prelimi- 
nary of  a  writ  of  inquiry.*  However,  an  execution  thus  issued  is  in 
danger  of  being  stayed  by  a  motion  grounded  on  the  complaint  of  an 
excessive  levy,  which  of  course  the  court  would  ascertain  either  by 
inquiring  themselves,  or  ordering  an  issue.  There  appears  to  be, 
therefore,  no  reason  for  electing  debt  in  our  practice  with  the  view  to 
dispense  with  the  necessity  of  a  writ  of  inquiry. 

The  latter  consideration  of  bail  in  error  is  of  no  moment  with  us,  as 
no  writ  of  error  will  stay  the  execution,  unless  bail  in  error  have  been 
put  in  and  justified,  if  required. 

A  party  who  has  made  his  election  by  bringing  suit,  cannot,  until 
discontinuance,  bring  another  suit  on  the  same  cause  of  action,  but  of 
a  different  stamp.^ 

'  Duncan  v.  Klinefelter,  5  Watts  141  ;  and,  consequently,  where  a  prisoner  es- 

6  Johns.  270 ;  5  Mass.  310  ;  see  Wolver-  capes  who  has  been  surrendered  by  bail, 

ton  V.  Com.,  7  S.  &  R.  273,  275,  Vol.  I.  debt  cannot  be  maintained,  and  that  the 

409  ;  see  also  the  doctrine  as  to  damages  only  proper  remedy  is  case.     Quere,  as 

for  an  escape,  further  discussed  in  Dun-  to  the  law  in  Pennsylvania ;  Duncan  v. 

can  V.  Klinefelter,  5  Watts  141 ;  10  Mass.  Klinefelter,  5  Watts  141. 
470 ;  11  Ibid.  207 ;  7  Johns.  189 ;  2  Bay         =■  Ante,  Vol.  I.  723,  &c. ;  Vol.  II.  16, 

395.  26,  34,  40,  48,  55,  67. 

2  6  Johns.  270,  where  it  is  held  that         *  Grubb  v.  Willis,  11  S.  &  R.  107. 
a  party  is  not  in  execution  unless  on  a         ^  Vide  Vol.  I.  409. 
ca.  sa.  contrary  to  the  English  practice ;         '  Pott's  Appeal,  5  Barr  500. 
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SECTION  1. 
PERSONAL   ACTIONS. 

Purpose  and  ohject  of  the  statute. — The  plaintiff  must  commence 
his  suit  within  a  certain  period  after  the  cause  of  action  accrued,  which 
varies  according  to  the  nature  of  the  subject,  otherwise  his  claim  may 
be  defeated  by  the  interposition  of  the  Statute  of  Limitations,  or  by 
the  presumption  which  the  law  allows  in  cases  of  stale  and  antiquated 
demands,  that  they  have  been  satisfied.  It  is  not  a  statute  to  protect 
parties  against  loss  of  evidence  merely,  but  to  quiet  claims  and  promote 
the  security  of  mankind.  Formerly,  the  English  courts  were  disposed 
against  it,  but  latterly,  they,  as  well  as  the  courts  of  the  United  States, 
seem  inclined,  as  far  as  possible,  to  retrace  their  steps  and  get  back  to 
the  plain  construction  of  the  act.^ 

Act  of  1713.— By  the  first  section  of  the  Act  of  March  1713,^  it  is 
provided  that  all  actions  of  trespass  quare  clausum  fregit,  detinue, 
trover,  and  replevin  for  taking  away  goods  and  cattle,  all  actions  upon 
account,  and  upon  the  case '  (other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors 
and  servants),  all  actions  of  debt  grounded  upon  any  lending  or  con- 
tract without  specialty,  all  actions  of  debt  for  arrearages  of  rent,  except 
the  proprietaries'  quit-rents,  and  all  actions  of  trespass,  of  assault, 
menace,  battery,  wounding,  and  imprisonment,  shall  be  commenced 
within  the  limitation  hereafter  expressed,  and  not  after ;  that  is  to  say, 
actions  on  the  case,  other  than  for  slander,  and  the  said  actions  for 
account,  trespass,  debt,  detinue,  replevin,  and  trespass  quare  clausum 
fregit,  within  six  years  next  after  the  cause  of  such  actions  or  suits, 
and  not  after.  And  the  said  actions  of  trespass,  of  assault,  menace, 
battery,  wounding,  imprisonment,  or  any  of  them,  within  two  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after.  And  the 
said  actions  upon  the  case  for  words,  within  one  year  next  after  the 
words  spoken,  and  not  after.  The  second  section  enacts,  that  if,  in 
any  of  the  said  actions,  judgment  be  giveh  for  the  plaintiff,  and  the 
same  is  reversed  for  error ;  or  if  a  verdict  pass  for  the  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  then  the 
plaintiff,  his  heirs,  executors,  and  administrators,  as  the  case  may 
require,  may  commence  a  new  action  or  suit  from  time  to  time,  within 
a  year  after  such  judgment  reversed  or  given  against  the  plaintiff  as 
aforesaid,  and  not  after. 

By  the  fifth  section,  it  is  provided,  nevertheless,  that  if  any  person 

'  The  English  Parliament,  also,  has  them  in  force  beyond  six  years,  be  made 

evinced  a  similar  determination,  by  pass-  in  the  handwriting  of  the  debtor,  and  no 

ing  the  statute  of  9th  Geo.  IV.  c.  14  promise  shall  take  a  case  out  of  the 

(called  Lord  Tenterden's  Act),  entitled  statute,  unless   it  be  in  writing,  or  by 

^  "  An  act  for  rendering  a  written  memo-  part  payment  of  the  debt. 

'  randum  necessary  to  the  validity  of  cer-         ^  Purd.  Dig.  655,  1  Smith's  Laws  76. 
tain  promises  and  engagements,"  which         '  By  ?  4,  Act  of  1795,  1  Smith's  Laws 

has  considerably  extended  the  operation  90,  actions  upon  promissory  notes   are 

of  the  Statute  of  Limitations.     It  directs  subjected  to  the  same  limitation  as  ac- 

that  endorsements  on  bills  and  notes  of  tious  upon  the  case, 
payments  of  interest  must,  to  continue 
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or  persons  who  is  or  shall  be  entitled  to  any  such  action  of  trespass, 
detinue,  trover,  replevin,  actions  of  account,  debt,  actions  for  trespass, 
assault,  menace,  battery,  wounding,  or  imprisonment,  actions  upon  ,the 
case  for  words,  be,  or  at  the  time  of  any  cause  of  such  action  given  or 
accrued,  fallen  or  come,  shall  be  within  the  age  of  twenty-one  years, 
feme,  covert,^  non  compos  mentis,  imprisoned,  or  beyond  sea  ;  that  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  1 
as  they  take  the  same  within  such  times  as  are  hereby  before  limited, 
after  their  coming  to,  or  being  of  full  age,  discoverture,  of  sound 
memory,  at  large,  or  returning  into  this  province,  as  other  persons. 

The  statute  does  not  run  against  the  commonwealth.^  This  rule 
applies  as  well  to  personal  actions  against  a  surety  on  an  ofiBcial  bond, 
as  to  entries  on  land,  and  similar  cases,  unless  the  commonwealth  be 
expressly  named,  and  her  rights  thereby  waived.  And  a  judgment  in 
the  name  of  the  treasurer,  for  the  use  of  the  commonwealth,  is  exempt 
from  the  operation  of  the  statute  limiting  the  period  for  which  a  judg- 
ment continues  a  lien.^ 

Act  of_  1841.— By  the  Act  of  21st  April  1841,  §  13,<  all  and  every 
the  provisions  and  limitations  of  the  sixth  section  of  the  act,  entitled 
"  A  further  supplement  to  an  act,  entitled  '  An  act  for  the  limitation 
of  actions  to  be  brought  for  the  inheritance  or  possession  of  real  pro- 
perty, or  upon  penal  Acts  of  Assembly,'  "  passed  the  twenty-sixth  day 
of  March,  seventeen  hundred  and  eighty-five,  be  and  the  same  are 
hereby  extended  to  all  and  every  suit  brought,  or  that  may  be  brought, 
to  recover  a  greater  rate  of  interest  than  six  per  cent.,  or  any  penalty 
or  forfeiture  under  any  of  the  provisions  of  the  Act  of  the  twelfth  of 
April,  one  thousand  eight  hundred  and  twenty-eight,  entitled  "  An  act 
concerning  small  notes  for  the  payment  of  money." 

Act  of  1842.— Act  of  16th  July  1842,  §  55.=  So  much  of  the  sixth 
section  of  the  Act  of  twenty-sixth  March,  seventeen  hundred  and 
eighty-five,  as  relates  to  the  recovery  of  fine  and  forfeitures,  shall  be 
and  is  hereby  extended  to  all  fines  and  forfeitures,  and  amercements 
which  by  any  law  of  this  commonwealth  is  directed  to  be  paid  to  the 
treasurers,  or  county  commissioners,  of  the  respective  counties,  for  the 
use  of  the  counties  respectively. 

Act  of  1845.— Act  of  24th  February  1845,  §  l.«  The  55th  section 
of  the  Act  of  Assembly,  passed  July  16th  1842,  entitled,  "  An  act 
concerning  the  trust  estate  of  Hugh  Roberts,  deceased,  and  for  other 
purposes,"  shall  be  construed  to  apply  to  all  fines  and  forfeitures,  pay- 
able either  in  whole  or  in  part,  to  the  use  of  the  respective  counties. 

Act  of  184T.— Act  of  15th  March  184T,  §  2.^  The  act  entitled  "  A 
supplement  to  an  act  passed  July  16th  1842,  entitled  '  An  act  concern- 
ing the  trust  estate  of  Hugh  Roberts,  deceased,  and  for  other  purposes,' 
parsed  the  26th  day  of  February,  a.  d.  1845,"  shall  not  be  so  con- 
strued to  affect  suits  pending  at  the  date  of  the  passage  thereof,  that 

1  The  disability  of  marriage  cannot  say's  Appeal,  4  Watts  71 ;  McKeehan  v. 
be  added  to  the  prior  disability  of  in-     Cora.,  3  Barr  153. 

fancy,  to  avoid  the  operation  of  the  sta-         *  Purd.  Dig.  657,  Pamph.  L.  246. 
tute.     Carlisle  v.  Stiller,  1  Pa.  R.  6.  "  Purd.  Dig.  657,  Pamph.  L.  339. 

2  Com.  V.  Hutchinson,  10  Barr  467.  "  Purd.  Dig.  657,  Pamph.  L.  69. 

»  Com.  V.  Baldwin,  1  Watts  54;  Ram-         '  Purd.  Dig.  658,  Pamph.  L.  397. 
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is  to  say,  that  the  said  Act  of  26th  February  1845,  shall  not  be  so 
construed  as  to  have  a  retrospective  operation. 

Act  of  1849.— Act  of  16th  April  1849,  §  6.i  The  provisions  in  the 
5th  section  of  the  act,  entitled  "  An  act  for  limitation  of  actions," 
approved  the  27th  day  of  March  1713,  so  far  as  the  same  save  rights 
of  action  to  any  person  or  persons  beyond  the  sea,  be  and  the  same 
is  hereby  repealed,  except  so  far  as  respects  citizens  of  the  United 
States  of  America ;  and  it  is  hereby  provided  that  no  person  other 
than  citizens  of  the  United  States  of  America  as  aforesaid,  shall  be 
entitled  to  bring  or  enforce  any  of  the  several  actions  in  the  said  sec- 
tion mentioned,  that  may  have  been  brought  or  may  hereafter  be 
brought  by  him,  her,  or  them,  notwithstanding  he,  she,  or  they  may 
have  been  or  may  be  beyond  the  sea  at  the  time  of  any  cause  of  such 
action  given  or  accrued,  fallen  or  come. 

Section  7.  The  1st  section  of  an  act,  entitled  "  A  further  supple- 
ment to  the  penal  laws  of  this  State,"  be  so  altered  as  to  limit  all 
prosecutions  for  fornication  and  bastardy  to  the  term  of  two  years 
instead  of  five  years,  as  provided  in  said  section. 

Act  of  1850.— Act  of  25th  April  1850,  §  7."  The  provisions  of  the 
act  passed  the  27th  March  1713,  entitled  "  An  act  for  the  limitation  of 
actions,"  shall  not  hereafter  extend  to  any  suit  against  any  corpora- 
tion or  body  politic  which  may  have  suspended  business,  or  made  any 
transfer  or  assignment  in  trust  for  creditors,  or  who  may  have  at  the 
time  and  after  the  accruing  of  the  cause  of  action,  in  any  manner 
ceased  from  or  suspended  the  ordinary  business  for  which  said  corpora- 
tion was  created. 

And  by  section  35,  the  limitation  provided  in  the  last  paragraph  of 
the  1st  section  of  the  act,  entitled  "  An  act  for  limitation  of  actions," 
passed  the  27th  March  1713,  to  which  this  section  is  supplementary, 
in  relation  to  words  spoken,  shall  be  held  to  extend  to  all  cases  of 
slander  or  libel,  whether  spoken,  written,  or  printed. 

Act  of  1849  extended. — The  provisions  of  the  7th  section  of  the 
Act  of  16th  April  1849,  entitled  "  A  supplement  to  the  act  relating  to 
lunatics  and  habitual  drunkards ;  to  punish  aldermen  and  justices  of 
the  peace  for  misdemeanors ;  relating  to  arbitrations  in  the  District 
Court  in  the  city  and  county  of  Philadelphia  j  relative  to  deeds  of 
assignment ;  relative  to  judgment-liens ;  relating  to  limitation  of 
actions ;  and  relating  to  liens  and  terre-tenants ;  and  for  the  more 
effectual  punishment  of  the  crime  of  arson,"  be  and  the  same  are 
hereby  extended  to  prosecutions  for  adultery,  except  where  the  defend- 
ant may  have  absconded  and  remained  absent  from  the  State,  in  which 
case  such  absence  shall  be  deducted  from  the  period  of  limita- 
tion.    §  36.' 

Act  of  1851.— Act  of  14th  April  1851,  §  15.-*  From  henceforth, 
no  person  or  persons  whatsoever  shall  make  entry  into  any  manors, 
lands,  tenements,  or  hereditaments,  after  the  expiration  of  forty  years 
next  after  his,  her,  or  their  right  or  title  to  the  same  first  descended 
or  accrued ;  nor  shall  any  person  or  persons  whatsoever  have  or  main- 
tain any  writ  of  right  or  any  other  real  or  personal  writ  or  action  for 

1  Purd.  Dig.  656,  Pamph.  L.  570.  its  passage ;   Alden  v.  Grove,  6  Harris 

2  Purd.  Dig.  656,  Pamph.  L.  664  377. 

'  This  act  applies  to  suits  pending  at         *  Purd.  Dig.  654,  Pamph.  L.  615. 
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any  manors,  lands,  tenements,  or  hereditaments,  of  the  seizure  or  pos- 
session of  him,  her,  or  themselves,  his,  her,  or  their  ancestors  or  pre- 
decessors, than  within  forty  years  next  before  such  writ,  action,  or 
suit  so  hereafter  to  be  sued,  commenced,  or  brought:  Provided,  That 
any  person  never  having  right  or  title  of  entry  as  aforesaid,  and  who 
is  now  by  law  excepted  from  the  general  provisions  of  the  Act  of  the 
2Gth  of  March  1785,  for  the  limitation  of  actions,  and  the  heir  or 
heirs  of  such  person  may,  within  five  years  from  this  time,  enter  or 
commence  any  action  or  suit  as  he,  she,  or  they,  or  his,  her,  or  their 
ancestors  or  predecessors  might  have  done  before  the  passage  of  this 
act. 

Act  of  1852.— By  Act  of  May  4th  1852,  §  7,'  the  above  act  is  con- 
strued to  extend  to  and  apply  only  to  writs  of  right,  and  other  writs 
pertaining  to  manorial  lands  in  the  city  and  county  of  Philadelphia. 

Act  of  1848.— By  the  Act  of  April  11th  1848,  §  1,'  a  tax  collector 
is  allowed  to  sue  at  the  expiration  of  his  warrant.  Under  this  statute 
it  has  been  held,  that  the  claim  would  not  be  barred  until  six  years 
after  the  two  years.  The  statute  operates  upon  the  remedy :  that  and 
not  the  debt  is  regulated  by  it.' 

Act  of  1856.— By  the  Act  of  April  22d  1856,  §  1,*  it  is  provided, 
that  no  exception  in  any  Act  of  Assembly,  respecting  the  limitation 
of  actions  in  favor  of  persons  non  compotes  mentis,  imprisoned, 
femes  covert,  or  minors,  shall  extend  so  as  to  permit  any  person  to 
maintain  an  action  for  the  recovery  of  any  lands  or  tenements  after 
thirty  years  shall  have  elapsed  since  the  right  of  entry  thereto  accrued, 
to  any  person  within  the  exceptions  aforesaid  :  Provided,  that  all  per- 
sons who  now  have  rights  unbarred,  and  who  would  be  sooner  barred 
by  this  section,  shall  not  be  thereby  barred  for  five  years  from  the  date 
hereof. 

And,  by  section  6,  it  is  provided,  "  that  no  entry  shall  accrue  or 
action  be  maintained  for  a  specific  performance  of  any  contract  for  the 
sale  of  any  real  estate,  or  for  any  damage  for  non-compliance  with  any 
such  contract,  or  to  enforce  any  equity  of  redemption  after  .re-entry 
made  for  any  condition  broken,  or  to  enforce  any  implied  or  resulting 
trust  as  to  realty  ;  but  within  five  years  after  such  contract  was  made, 
or  such  equity  or  trust  accrued,  with  the  right  of  entry,  unless  such 
coptract  shall  give  a  longer  time  for  its  performance,  or  such  con- 
tract, equity  of  redemption,  or  trust  shall  have  been  acknowledged,  by 
writing,  to  subsist  by  the  party  to  be  charged  therewith  within  the 
same  period :  Provided,  That  as  to  any  one  affected  with  a  trust  by 
reason  of  his  fraud,  the  said  limitation  shall  begin  to  run  only  from 
the  discovery  thereof,  or  when  by  reasonable  diligence  the  party  de- 
frauded might  have  discovered  the  same  ;^  but  no  bond  fide  purchaser 
from  him  shall  be  affected  thereby  or  deprived  of  the  protection  of  the 
said  limitation :  And  provided,  That  any  person  who  would  be  sooner 
barred  by  this  section  shall  not  be  thereby  barred  for  two  years  from 

Act  of  1865.— By  Act  of  March  27th  1865,  §  1,«  it  is  enacted  that 

1  Purd.  Dig.  654,  Pamph.  L.  570.  '  Purd.  Dig.  654,  Pamph.  L.  532 

2  Purd.  Di|.  943,  Pamph.  L.  524.  '  See  Maul    v.  Rider,  1  P.  F.  bmith 
"  Wickersham  w.  Russell,  1  P.  F.  Smith    377-386.  ,,„„-„        ,    t   cs 

yj.  «Purd.  Dig.  Supp.  1400,  Pamph.  L.  56. 
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SO  much  of  the  6th  section  of  the  Act  of  22d  of  April,  a.  d.  1856,  as 
provides  that  no  right  of  entry  shall  accrue,  or  action  be  maintained, 
to  enforce  any  implied  or  resulting  trust  as  to  realty,  within  five  years 
after  such  trusts  accrued,  be  and  the  same  is  hereby  repealed,  so  far  as 
it  relates  to  or  protects  the  title  of  any  attorney  at  law,  to  any  lands 
purchased  or  held  by  him,  of  or  for  his  client,  under  or  subject  to  such 
trust  or  trusts. 

Act  of  1866.— By  Act  of  17th  April  1866,  §  2,'  no  suit  or  action 
shall  be  brought  against  any  railroad  company  incorporated  by  the 
laws  of  this  commonwealth,  for  damages,  for  right  of  way,  or  use  and 
occupancy  of  any  lands,  by  said  company,  for  the  use  of  their  rail- 
road, unless  such  suit  or  action  shall  be  commenced  within  five  years 
after  said  lands  shall  have  been  entered  upon  for  the  purpose  of  con- 
structing railroad,  and  within  three  years  after  said  road  shall  be  in 
operation :  Provided,  That  any  person  who  would  be  sooner  barred 
by  this  act  shall  not  be  thereby  barred  for  two  years  from  the  date 
hereof. 

Act  of  1867.— By  Act  of  28th  March  1867,  §  1,"  it  is  declared 
to  be  the' true  intent  and  meaning  of  the  Statute  of  Limitations,  that 
no  suit  at  law  or  in  equity  shall  be  brought  or  maintained  against  any 
stockholder  or  director  in  any  corporation  or  association,  to  charge 
him  with  any  claim  for  materials  or  moneys  for  which  said  corporation 
or  association  could  be  sued,  or  with  any  neglect  of  duty  as  such 
stockholder  or  director,  except  within  six  years  after  the  delivery  of 
the  materials  or  merchandise,  or  the  lending  to  or  deposit  of  moneys 
with  said  corporation  or  association,  or  the  commission  of  such  act  of 
negligence  by  such  stockholder  or  director. 

Duty  of  plaintiff . — With  respect  to  every  species  of  action  except 
assumpsit,  it  has  been  held,  in  England,  that  the  plaintiff  must  show 
he  has  commenced  his  action  within  the  time  prescribed  by  the  statute, 
and  that  it  is  not  incumbent  on  the  defendant  to  plead  that  it  has 
expired  ;  but  in  assumpsit  the  statute  must  be  pleaded.^  So,  in  Penn- 
sylvania, the  debt,  though  barred  by  the  statute,  is  considered  as  due 
in  conscience,  and  "  in  some  respects,  due  in  law  too,  for  if  the  defend- 
ant omits  to  plead  the  Act  of  Assembly,  he  is  considered  as  having 
waived  the  benefit  of  it,  and  the  plaintiff  may  recover  against  him."* 

In  the  case  of  Heath  v.  Page,°  Woodward,  C.  J.,  uses  this  lan- 
guage :  "  I  suppose  it  to  be  a  general  principle,  that  all  statutes  of 
limitation  to  be  available  should  be  pleaded.  They  may  be  waived  by 
the  persons  for  whose  benefit  they  were  made,  and  unless  pleaded  upon 
record,  plaintiff"  has  a  right  to  presume  a  waiver,  and  to  come  to  trial 
unprepared  with  evidence  to  meet  such  a  defence.  The  action  of  eject- 
ment is  the  exceptional  case,  in  which  the  Statute  of  Limitatiotis  may 
be  set  up  under  a  plea  of  the  general  issue  ;  but  it  required  an  Act  of 
Assembly  to  establish  this  exception.  Whenever  a  statute  does  not 
authorize  it,  an  act  of  limitation,  which  is  a  bar  to  the  action  and  does 
not  touch  the  merits,  cannot  be  put  in  under  the  general  issue." 

To  what  provisions  of  act  extend. — The  provisions  of  the  act  apply  as 
well  to  contracts  made  and  to  be  executed  out  of  this  State,  as  to  those 

1  Purd.  Dig.  1442,  Pamph.  L.  106.  "  Per  Tilghman,  C.  J.,  Jones  v.  Moore 

2  Purd.  Dig.  1466,  Pamph.  L.  48.  5  Binn.  576. 

»  3  Bingh.  638 ;  13  S.  &  R.  87.  '  12  Wright  142. 
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■which  are  made  here  ;  and  it  is  a  bar  to  a  cause  of  action,  arising  in 
another  country,  when  sued  upon  in  our  courts,  although  the  time  of 
limitation  allowed  by  the  laws  of  that  country  had  not  expired,  or  they 
had  prescribed  no  period  of  limitation  ;  the  time  being  governed  by 
the  lex  fori,  and  not  the  lex  loci  contractus  ;^  and  on  the  other  hand, 
if  they  have  taken  away  the  right  of  action,  it  is  no  objection  to  the 
suit  here,  for  the  lex  loci  contractus  applies  only  to  the  validity  or 
interpretation  of  contracts,  and  not  to  the  time,  mode,  or  extent  of  the 
remedy  ;  ^  and  it  has  been  decided  in  one  of  the  courts  of  the  United 
States,  that  a  plea  of  the  Statute  of  Limitations  of  the  State  where 
the  contract  was  made,  is  no  bar  to  a  suit  brought  in  a  foreign  tribunal 
to  enforce  that  contract ;  but  a  Statute  of  Limitations  of  the  State, 
where  the  suit  is  brought,  must  be  pleaded.^  Nor,  in  Pennsylvania,  is 
the  statute  a  good  plea  in  an  action  of  debt  on  a  foreign  judgment, 
stating  the  foundation  of  the  judgment  to  be  a  specialty  ;*  actions  of 
debt  on  foreign  judgments  are  neither  within  the  words  or  intention  of 
the  legislature .° 

When  a  bar. — It  is  a  bar  to  actions  on  account,  unless  they  are 
open  or  current,^  and  directly  concern  trade  ;  but  if  they  do,  the 
exception  applies  equally,  whether  the  plaintiif  sues  in  assumpsit  or 
account-render.''  The  exception  in  the  act  of  merchants'  accounts, 
applies  as  well  to  actions  of  assumpsit  as  to  actions  of  account  ;*  an 
account  stated  is  not  included.^  An  account  closed  is  not  a  stated 
account.  It  is  not  necessary  that  the  declaration  should  aver  the 
money  to  be  due  upon  an  open  account  between  merchants.  In  ac- 
counts current,  the  statute  does  not  begin  to  run  till  settlement,  or  one 
dies,  because  mutual  charges  on  their  books  are  mutual  admissions  of 
their  debts. ^''  Liquidated  demands,  or  bills  and  notes,  which  can  only 
be  traced  up  to  the  trade  of  merchandise,  are  too  remote  to  come  within 
this  description.^'-  So,  accounts  between  merchants  in  the  capacity  of 
principal  and  factor,  are  held  not  to  be  included. ^^  This  exception  in 
the  act  as  to  merchants'  accounts,  applies  only  to  cases  where  there 
are  mutual  accounts  and  reciprocal  demands  between  two  persons  ;  it 
does  not  apply  to  an  account  where  the  demand  is  altogether  on  one 
side,  though  payments  on  account  have  been  made.''  An  account, 
many  items  of  which  arose  within  six  years  before  suit,  is  not  barred 
as  to  those  items  which  arose  more  than  six  years  before  suit.  This 
rule  extends  as  well  to  the  defendant's  account  as  to  the  plaintiff's.'* 

1  Quere. — How  far  the  statute  of  limi-  *  Richards  v.  Biokley,  13  S.  &  R.  395. 

tations  of  a  State  shall  be  permitted  in  ''  Ibid. 

a  court  of  the  United  States,  to  bar  a  "2  Saund.  124. 

remedy  upon  a  foreign  contract,  made  in  '  Marseilles  v.  Kenton,  8  Leg.   Int. 

a  foreign  country,  and  by  its  terms  not  64  ;  5  Harris  238. 

restricted   to   be   executed  within  such  '  See  Reid  v.  Geoghehan,  1  Miles  204. 

State?  1  Gallis.  342.— As  to  the  ques-  "  Sevan  v.  Cullen,  7  Barr  281. 

tion,  can  a  foreign  statute  of  limitations,  "  2  Johns.  200,  2  Dallas  264  ;  5  Dane's 

which  attached  abroad,  while  both  par-  Ab.  394. 

ties  resided  there,  be  taken  advantage  of  "  2  Johns.  200 ;  5  Cranch  15. 

in  a  suit  brought  in  this  State  by  one  '^  Stiles  v.  Donaldson,  2  Dallas  264 

party  against  the  other  ?     See  Story  on  Ibid.  2  Yeates  105. 

the  Conflict  of  Laws,  ?  317 ;  3  J.  0.  R.  ''  Ingram  v.  Sherard,  17  S.  &  R.  347  ; 

217  •  1  Gaines's  Rep.  402.  Bull.  N.  P.  150  ;    Lowber  v.  Smith,  7 

'  3  Johns.  263.  Barr  381. 

»  2  Mason  151.  "  6  Cowen  193. 
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Where  an  overpaTment  is  made  on  work  done  on  contract,  the  statute 
to  an  action  to  recover  back  the  money  overpaid,  does  not  run  till  from 
the  time  of  the  settlement,  in  which  the  final  balance  was  paid.*  So 
the  Statute  of  Limitations  will  not  be  a  bar  to  the  recovery  for  work 
done,  if  the  contract  under  which  it  was  performed  was  not  at  an  end 
'  *  more  than  six  years  before  the  commencement  of  the  action,  though  no 
actual  labor  was  performed  within  the  period  covered  by  the  statute.^ 

When  it  begins  to  run. — Whece  money  has  been  lent  by  a  wife 
having  a  separate  estate,  to  her  husband,  the  statute  does  not  begin  to 
run  until  the  husband's  death.^ 

The  Statute  of  Limitations  does  not  begin  to  run  against  the  heirs 
of  a  feme  covert,  who  was  dispossessed  during  her  coverture,  until 
after  the  termination  of  the  tenancy  by  the  Curtesy,  either  by  the  death 
of  the  husband,  or  by  a  merger  of  his  estate  in  that  of  the  heirs ;  and 
they  are  entitled  thereupon  to  the  full  period  of  twenty-one  years.* 
The  Statute  of  Limitations  does  not  begin  to  run  against  the  heirs  of 
a  feme  covert  until  the  termination  of  the  life  estate  of  her  husband 
surviving  her.' 

A  husband  and  wife  may  enter  on  and  recover  the  wife's  land  during 
coverture,  notwithstanding  an  adverse  possession  of  more  than  twenty- 
one  years,  begun  after  her  marriage,  and  their  ^alienee  stands  in  the 
same  position,  if,  it  seems,  the  statute  has  not  barred  his  own  right  of 
entry.'' 

Construed  strictly. — The  statute  is  to  be  construed  strictly,  and  not 
to  be  extended  beyond  its  express  words ;  thus,  debt  on  an  indenture 
reserving  rent,  is  not  within  the  statute,  notwithstanding  its  term  ;  the 
act  is  a  bar  to  the  recovery  of  rent  reserved  only  on  leases  by  parol ; 
a  lease  by  indenture  being  equal  to  a  specialty  ;'  and  the  settled  con- 
struction is,  that  it  applies  solely  to  actions  of  debt  founded  upon 
contracts  in  fact,  as  distinguished  from  those  arising  from  construction 
of  law ;  thus,  from  a  judgment  in  a  justice's  court  the  law  implies  a 
contract,  and  it  is  at  least  of  as  high  a  nature  as  a  specialty,  and 
therefore  is  not  affected  by  the  statute,  admitting  that  such  judgment 
is  not  a  record.*  Nor  is  it  a  bar  to  a  widow's  share  of  the  interest  of 
the  purchase-money  of  her  husband's  real  estate  charged  by  the  admin- 
istrator to  himself  in  his  account.'  It  is  not  a  bar  to  an  action  against 
an  administrator  founded  upon  a  devastavit  j^"  nor  to  a  venire,  to  assess 
damages  against  the  Union  Canal  Company  under  the  charter."  Lega- 
cies are  not  within  the  Statute  of  Limitations,  although  the  executor's 
account  may  have  been  settled  in  the  Orphans'  Court,  and  a  balance 
found  to  be  in  his  hands  more  than  six  years  before  suit  brought  ;^^  but 
equity  has  wisely  adopted  the  principles  of  the  act,  and  after  a  length 
of  time,  payment  will  be  presumed  ;  this  presumption  being,  however, 
subject  to  be  rebutted  by  other  circumstances ; ''  and  where  the  legacy 

'  Johnson  v.  Rutherford,  10  Barr  456.  14  Johns.  479. 

2  Vanhoru  v.  Scott,  4  Casey  316.  »  Dillebaugh's  Estate,  4  Watts  177. 

'  Towers  v.  Haguer,  3  Wh.  48.  "  Williams  v.  Freeman,  7  W.  &  S.  359. 

•  Marple  u.  Myers,  2  Jones  122.  "Union    Canal   Co.   v.    Woodside,   1 

^  Miltenberger  v.  Croyle,  3  Casey  170.  Jones  176. 

«  Marple  v.  Myers,  2  Jones  122.  "  2  Watts  161 ;  5  Ibid.  225. 
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claimed  was  a  debt  due  by  the  executor  himself,  which  he  had  refused 
to  charge  himself  with  in  his  account,  though  more  than  six  years 
before  suit  brought,  he  was  held  entitled  to  the  benefit  of  the  statute.' 
It  is  a  good  plea  to  an  action  of  assumpsit  by  a  surety  who  has  been 
bound  for  and  obliged  to  pay  the  debt  of  his  principal.  Such  action 
is  not  founded  on  a  bond,  but  on  a  promise,  although  the  executing  of 
the  bond  as  surety  is  the  consideration  of  the  promise,  and  the  breach 
of  the  promise  is  the  not  indemnifying  the  plaintiff  against  the  payment 
of  the  bond.  Payment  by  a  surety,  in  behalf  of  his  principal,  may  be 
a  matter  in  pais  without  suit.^ 

No  bar  to  a  trust. — No  lapse  of  time  is  a  bar  to  a  direct  trust, 
between  the  trustee  and  cestui  que  trust,  so  long  as  the  fiduciary  rela- 
tion exists.^  Upon  this^  principle  it  has  been  decided  here,  that  an 
administrator  being  a  trustee,  cannot  set  up  the  Act  of  Limitations  in 
bar  of  the  next  of  kin,  or  person  entitled  to  the  distribution  of  assets. 
It  has  been  also  ruled  that  as  long  as  there  is  a  continuing  and  subsist- 
ing trust  acknowledged  or  acted  on  by  the  parties,  the  statute  does  not 
apply.*  If,  therefore,  money  be  received  as  a  deposit  for  a  special 
purpose,  and  the  party  who  receives  it,  instead  of  applying  it  to  that 
purpose,  uses  it,  he  cannot  set  up  the  Act  of  Limitations  against  the 
party  entitled  to  it;^  but  this  rule  does  not  apply  to  implied  trusts, 
where  he  who  has  the  legal  title  denies  and  disclaims  the  trust.^  To 
exempt  a  trust  from  the  statute  it  must  be  direct,  appertaining  solely 
to  the  jurisdiction  of  a  Court  of  Equity,  and  must  arise  between  a 
trustee  and  cestui  que  trust  J 

When  cestui  que  trust  and  trustee  are  both  out  of  possession  for 
the  time  limited,  the  party  in  possession  has  a  good  bar  against  both. 
It  is  only  as  between  cestui  que  trust  and  trustee  that  the  statute  does 
not  bar  a  trust.*  It  is  no  bar  where  the  defendant  a  trustee  ought  to 
have  notified  the  party  of  a  sale,  which  he  did  not  do.' 

Implied  trust. — In  cases  of  implied  trusts  in  relation  to  personal 
property,  or  the  rents  and  profits  of  real  estate,  where  persons  claim- 
ing in  their  own  right  are  turned  into  trustees  by  implication,  the 
right  of  action  in  equity  will  be  considered  as  barred  in  six  years,  in 
analogy  to  the  limitations  of  similar  actions  at  law.'°  The  rule  in 
equity  is,  that  those  trusts  which  are  mere  ehactures  of  a  Court  of 
Equity,  and  not  within  the  cognisance  of  a  court  of  law,  are  not 
within  the  statute.  So  long  as  there  is  a  subsisting  trust  acted  upon 
by  the  parties,  the  statute  does  not  apply ;  but  other  trusts,  which  are 
the  ground  of  an  action  at  law,  are  within  it." 

JVo  bar  in  admiralty/. — There  is  no  limitation  of  time  as  regards 
suits  in  the  admiralty  for  seamen's  wages,  the  17th  section  of  the  act 
of  4th  Ann.   c.  16.  which  limits  them  in  England  to  six  years,  not 

1  2  Rawle  287.  °  Walker  v.  Walker,  16  S.  &  R.  .379. 

2  4  Jiass.  182.  '  Lyon  v.  Marclay,  1  Watts  275  ;  Fin- 
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being  in  force  in  Pennsylvania.^  The  statute  may  be  pleaded  -to 
assumpsit,  by  a  justice  of  the  peace,  for  fees.''  A  plaintiff  may  avail 
himself  of  the  Statute  of  Limitations  against  a  set-off  given  in  evidence 
by  the  defendant,  without  pleading  the  statute  in  any  way.'  The 
statute  runs  against  a  claim  on  an  attorney  or  his  administrator  for 
money  collected  for  a  client,  only  from  the  time  the  latter  had  notifie 
or  the  means  of  notice  of  the  receipt  of  the  funds,  and  the  onus  is  on 
the  attorney  to  show  such  notice  or  means  of  knowledge.*  An  agree- 
ment by  the  defendant  not  to  plead  the  statute,  should  be  specially 
replied  to  a  plea  of  non  assumpsit  infra  sex  annos,  and  cannot  be 
given  in  evidence  under  the  issue  upon  that  plea."  The  common- 
wealth, as  has  been  seen,  cannot  be  affected  by  the  Act  of  Limitations.' 
Nor,  in  cases  of  real  estate,  though  she  should  claim  by  derivative 
title,  as  upon  attainder,  &c.'^  In  trespass  for  mesne  profits  after  judg- 
ment in  ejectment,  the  plaintiff  can  recover  only  for  what  had  accrued 
within  six  years  previous  to  the  commencement  of  the  action  ;  for  all 
rents,  issues,  and  profits  accruing  previously  thereto,  the  Statute  of 
Limitations  is  a  bar.^ 

Plaintiffs  beyond  sea. — It  has  been  seen  that  our  statute,  like  the 
16th  c.  of  21  Jac.  I.  saves  the  right  of  plaintiffs  absent  from  the  State 
beyond  sea ;  but  the  19th  section  of  4  Ann.  c.  16,  which  provides 
that  where  cause  of  action  arises  against  one  who  is  beyond  sea,  the 
statute  shall  not  begin  to  run  till  the  return  of  such  person,  is  not  in 
force  in  Pennsylvania,  nor  was  it  incorporated  into  our  act.  It  is  not 
easy  to  account  for  this  omission,  except  upon  the  ground  that  its  pro- 
vision was  deemed  substantially  similar  to  the  5th  section  of  our  law, 
an  error  into  which  the  learned  compiler  of  the  Digest  of  English 
Statutes  has  fallen.'  The  law,  however,  is  otherwise,  and  it  has  there- 
fore been  held,  that  the  exception  in  the  Act  of  27th  March  1713, 
§  5,  relative  to  persons  who  are  "  beyond  sea,"  does  not  extend  to 
defendants,  who  are  entitled  to  the  protection  of  the  statute,  although 
they  may  have  been  beyond  sea  during  the  time  which,  under  the 
statute,  constitutes  a  bar  to  the  action.'"  Since  the  second  edition  of 
this  work,  however,  the  defect  has  been  remedied  by  the  Act  of  July 
30th  1842,  §  27,  which  provides,  that  the  provisions  of  the  Act  of  27th 
March  1713,  §  5,  shall  not  extend  to  cases  where  the  defendant  or 
defendants  in  any  suit  shall  be  beyond  sea,  at  the  time  of  such  cause 
of  action  accrued :  Provided,  That  such  suit  be  brought  within  the 
times  limited  by  said  act,  after  the  return  of  such  defendant  or  defend- 
ants from  beyond  sea.  This  act,  it  is  said,  is  plainly  prospective,  and 
does  not  affect  a  case  where  the  six  years  expired  before  suit  brought.^' 
By  Act  of  April  10th  1849,  §  6,'^  however,  this  act  is  further  limited, 
and  is  made  applicable  only  to  citizens  of  the  United  States,  and  no 
person  or  persons  other  than  such  citizens. 

Under  the  general  proviso,  it  has  been  determined,  that  the  State 

1  See  2  Gallisou  477.  Hutchinson,  10  Barr  466,  ante,  95. 

''  Harris  v.  Christian,  10  Barr  233.  '  Bagley  v.  Wallace,  16  S.  &  R.  245. 

'  Levering  u.  Rittenliouse,  4  Wli.  130.  "  Hill  v.  Meyers,  10  Wright  15 

■'  McDowall  V.  Potter,  8  Barr  189.  See  '  Kobt.  Dig.  47. 

Foster  v.  Jack,  4  Watts  334.  "  Nathans  v.  Bingham,  1  Miles  164. 

^  McCuUoch  V.  Norris,  o  Barr  285.  "  Robb  v.  Hailan,  7  Barr  292 

«  Johnston  v.  Irwin,  3  S.  &  R.  292  ;  '^  Purd.  Dig.  6o6,  Pamph.  L.  664. 
Burns  v.  Swift.  2  Ibid.  436 ;   Com.  v. 
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of  South  Carolina  cannot  be  deemed  "  beyond  sea,"  so  as  to  bring  one 
of  its  citizens  within  the  saving  of  the  act  "  of  persons  beyond  sea,  at 
the  time  of  the  cause  of  action  accrued."  "^  The  Supreme  Court  of 
the  United  States  has,  on  the  other  hand,  decided  that  the  expressions 
"  beyond  sea,"  and  "  out  of  the  State,"  are  analogous,  and  should 
have  the  same  construction."  But  a  more  recent  decision  than  any  of 
these,  rendered  by  the  Supreme  Court  of  this  State,  whilst 'it  admits 
the  title  of  the  federal  courts  to  high  respect,  confirms,  in  opposition 
to  them,  the  case  of  Ward  v.  Hallam,'  and  establishes  that  absence 
beyond  sea  without  the  United  States,  is  necessary  to  bring  a  plain- 
tiff within  the  proviso  in  favor  of  persons  beyond  seas.*  The  Act  of 
July  30th  1842'*  amends  the  Act  of  1713  by  making  the  fact  that  the 
defendant  is  "  beyond  sea"  an  exception  to  the  limitation  act.  This 
phrase  has  the  same  meaning  in  both  acts,  and  has  with  us  always 
been  understood  to  mean  outside  of  the  United  States.^ 

When  time  begins  to  run. — In  actions  of  assumpsit,  in  England, 
if  the  plaintiff  be  at  home  when  the  action  accrues,  though  he  after- 
wards goes  abroad,  the  time  begins  to  run,  so  that  if  he  or  his  repre- 
sentatives do  not  sue  within  six  years,  the  statute  is  a  bar.*"  And  if 
one  plaintiff  be  abroad,  and  others  in  England,  the  action  must  be 
brought  within  six  years  after  the  cause  of  action  arises.*  But  if  the 
plaintiff  be  abroad,  or  beyond  sea  at  the  time  it  accrues,  the  statute 
will  not  run  against  him  till  his  return.'  And  if  the  plaintifi'  be  a 
foreigner,  and  do  not  go  to  England  for  many  years  after  the  cause 
of  action  arises,  he  still  has  six  years  after  his  going  there  to  bring 
his  action.'^"  And  if  he  never  go  there  himself,  he  has  always  a  right 
of  action  while  he  lives  abroad,  and  after  his  death,  his  representa- 
tives are  in  the  same  situation.  Our  statute  being  in  this  respect 
borrowed  from  that  of  21  Jac.  I.  c.  16,  the  English  decisions  upon  it 
have  also  been  adopted  in  Pennsylvania." 

Computed  from  time  action  accrues. — The  period  of  limitation  is  to 
be  calculated  from  the  time  when  the  cause  of  action  accrues,'^  or  if 
there  were  then  a  disability,  which  is  afterwards  removed,  from  the 
time  of  its  removal,  and  where  the  operation  of  the  statute  has  once 
commenced,  it  cannot  be  suspended  by  any  intervening  disability .^^ 
And  where  there  are  several  parties  who  must  join  in  bringing  an 
action,  of  whom  some  were  under  disability  to  sue  at  the  time  when 
the  cause  of  action  accrued,  this  does  not  prevent  the  statute  from 
being  a  bar,  as  against  all,  for  it  must, be  shown  that  all  the  joint 
plaintiffs  were  under  a  disability."  There  must,  however,  be  some 
person  in  esse  competent  to  sue,  or  a  right  to  demand  prop^ty  con- 

1  Ward  V.  Hallam,  2  Dallas  217  ;  Ibid.  »  4  D.  &  E.  516. 

1  Yeates  329  "  2  Str.  836  ;  Fitzgib.  81,  s.  c. 

»  3  Wheat.  541 ;  see  11  Wheat.  361 ;  "  3  Wils.  145  ;  1  Tidd's  Pr.  16. 

3  Cranch  177  "  See  1  Gallis.  342 ;  Thurston  v.  Fish- 

3  2  Dallas  217.  er,  9  S.  <fc  B,.  288 ;  post,  130. 

*  Thurston  v.  Fisher,  9  S.  &  R.  288.  "  Bash  v.  Bash,  9  Barr  260  ;  Leasure 

5  Purd.  Dig.  656,  Pamph.  L.  456.  v.  Mahoning   Township,  8  Watts  551  ; 

8  Gonder  v.  Estabrooli,  9  Casey  374,  Evans  v.  See,  11  Harris  88  ;  Zaoharias 

citing  and  affirming  1  Yeates  329  and  9  v.    Zacharias,    Ibid.    452;    Vanhorn    v. 

S.  &  R.  288.  Scott,  4  Casey  316. 

'  1  Wils.  134 ;  Thurston  v.  Fisher,  9  "1  Johns.  165 ;  7  Harr.  &  Johns.  14. 

S.  &  R.  288.  "  7  Cranoh  156. 
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verted,  must  have  vested  in  some  one.  If,  therefore,  property  of  a 
decedent  be  converted  before  administration  granted  to  the  plaintiff, 
but  at  a  time  when  there  was  no  one  to  assert  the  right  of  the  dece- 
dent's creditors,  the  statute  is  no  bar  to  an  action  of  trover.' 

Where  a  vendee  under  articles  assigns  to  a  third  person,  with  a 
representation,  that  the  "  receipts  would  bring  a  deed,"  the  Statute  of 
Limitations  begins  to  run,  on  the  right  to  recover  back  the  purchase- 
money,  from  the  refusal  of  the  original  vendor  to  convey,  and  is  not 
suspended  by  subsequent  declarations  of  the  vendee,  that  the  receipts 
would  produce  a  deed  ;  nor,  it  seems,  by  a  subsequent  application  to 
and  refusal  by  the  original  vendor.^ 

In  an  action  by  A.,  who  was  jointly  interested  in  certain  lands  with 
B.,  in  whom  was  the  legal  title,  to  recover  A.'s  share  of  the  price  of 
the  land,  which  had  been  sold  by  B.,  the  statute  only  would  run  from 
the  time  A.  had  notice  of  the  sale.^  The  statute  does  not  begin  to  run 
against  an  agreement  to  devise  until  the  death  of  the  promissor.^ 

It  seems  that  the  statute  does  not  run  during  the  seven  years  allowed 
to  an  insolvent  debtor  by  the  14th  section  of  the  Act  of  17th  March 
1835,  it  being  held  that  the  intent  of  the  act  was  to  suspend  the  debt- 
or's responsibility,  but  not  to  destroy  it ;  and  that,  in  computing  the 
time  with  a  view  to  the  bar,  the  seven  years  allowed  by  it  would  be 
struck  out.* 

Limitation  must  expire  after  cause  of  action  complete. — The  statute 
cannot  be  a  bar  in  any  case  unless  the  time  of  limitation  has  expired 
after  there  has  been  a  complete  cause  of  action  ;  as  if  a  man  promises 
to  pay  ten  pounds  to  J.  S.  when  he  comes  from  Rome,  or  when  he  mar- 
ries, and  ten  years  after  J.  S.  marries  or  comes  from  Rome,  the  right 
of  action  accrues  from  the  happening  of  the  contingency,  from  which 
time  the  statute  will  begin  to  run,  and  not  from  the  time  of  the  pro- 
mise.°  So,  in  assumpsit,  where  the  plaintiff  declared  that  in  consider- 
ation that  the  plaintiff,  at  the  defendant's  request,  would  receive  A. 
and  B.  into  his  house  ut  hospites,  and  diet  them,  the  defendant  pro- 
mised to  pay,  and  the  defendant  pleaded  non  assumpsit  infra  sex 
annas  ;  it  was  held  that  the  defendant  could  not  in  such  case  plead  non 
assumpsit  infra  sex  annos,  but  actio  wow  accrevit  infra  sex  annos  ;  for 
it  is  not  material  when  the  promise  was  made,  if  the  cause  of  action 
be  within  the  six  years,  and  the  dieting  might  be  long  afterwards.'^ 
So  where  a  defendant  gave  a  parol  guarantee  of  the  sufficiency  of  a 
mortgage  given  to  secure  a  bond  payable  in  instalments,  and  of  the 
solvency  of  a  mortgagor,  the  statute  was  held  not  to  begin  to  run  until 
six  years  after  the  last  instalment  had  become  due.*  So,  inasmuch  as 
a  feme  covert  cannot,  in  general,  sue  her  husband,  in  Pennsylvania, 
she  has  six  years  after  discoverture  by  his  death,  within  which  she 
may  sue  his  executors  on  a  valid  contract  between  her  and  her  hus- 
band.'    But  where  goods  were  taken  under  an  execution  irregular  and 

'  7  Harr.  &  Johns.  14.     See   also  4  Riddle  v.  Murphy,  7  S.  &  R.  235. 
Ibid.  393,  480.  '  Salk.  422,  pi.  9  ;  s.  c.  Ld.  Raym. 

2  Stewart  v.  Keith,  2  Jones  238.  838. 

"  Pox  V.  Cash,  1  Ibid.  207.  '  Overton  v.  Traoey,  14  S.  &  R.  311. 

*  Bash  V.  Bash,  9  Barr  260.  "  Dougherty  v.  Snyder,  15  S.  &  R.  84. 

'^  Echstein  •«.  Shoemaker,  3  Wh.  15.  See  Marplc  y.  Myers,  2  Jones  122;  Towers 

»  4  Bac.  Abr._  474  ;  2  Saund,  63  o. ;  v.  Hagner,  3  Wh,  48. 
Jones  V.  Conoway,  4   Yeatos   109 ;  see 
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void,  -which  was  afterwards  set  aside  on  motion,  in  an  action  of  trover, 
it  was  held,  that  the  execution  being  a  mere  nullity,  the  cause  of  action 
accrued  when  the  goods  were  first  taken,  and  not  when  the  writ  was 
set  aside. ^  No  debt  arises  on  a  bill  payable  at  sight  until  it  is  pre- 
sented for  payment,  therefore  the  statute  is  not  a  bar  to  an  action  upon 
it  unless  it  has  been  presented  for  payment  six  years  before  the  action 
commenced.^  But  a  note  payable  on  demand  is  payable  immediately, 
and  the  statute  runs  from  its  date,  and  not  ftom  the  time  of  demand.' 
And  where  a  promissory  note  was  made  payable  two  years  after  de- 
mand, it  was  held  in  England  that  the  Statute  of  Limitations  did  not 
begin  to  run  until  the  two  years  after  demand  had  elapsed.*  So  where 
the  breach  of  a  contract  is  attended  with  special  damage,  the  statute 
runs  from  the  time  of  the  breach,  which  is  the  gist  of  the  action,  and 
not  from  the  time  when  it  was  discovered.^  So  in  an  action  on  the  case 
for  negligence,  where  the  declaration  alleges  a  breach  of  duty  and  a 
special  consequential  damage,  the  cause  of  action  is  the  breach  of 
duty,  and  the  statute  runs  from  the  time  when  the  damage  accrues.^ 
The  redemption  of  a  pawn  is  not  affected  by  the  statute  which  runs 
only  from  the  conversion  of  the  thing  pawned  ; '  and  in  the  case  of  a 
promise  to  pay  for  stock  subscribed  in  such  manner,  at  such  times,  and 
in  such  proportions  as  shall  be  determined  by  the  president  and  man- 
agers of  said  company  ;  the  Statute  of  Limitations  does  not  begin  to 
run  until  such  determination  and  demand  be  made  by  the  company.' 
But  where  shares  of  bank  stock  were  assigned  as  collateral  security 
for  the  payment  of  a  promissory  note,  with  authority  to  sell  in  case  of 
non-payment,  the  equity  of  redemption  of  the  assignor  is  barred  at 
the  end  of  six  years  from  the  maturity  of  the  note,  the  stock  being 
worth  less  than  the  amount  of  the  debt,  and  the  assignee  having  treated 
it  as  his  own  instead  of  selling  it.^  Where,  upon  a  debt  contracted 
more  than  six  years  before  suit  brought,  credits  within  that  time  are 
endorsed,  and  an  assignment  of  another  claim  made  by  the  debtor  as 
collateral  security,  the  Statute  of  Limitations  is  not  a  bar  to  the  action." 
The  statute  begins  to  run  so  as  to  bar  an  action  on  a  contract  to  com- 
plete work  from  the  time  when  it  was  to  have  been  completed,  and  not 
from  the  time  when  the  actual  damage  accrued.^'  But  on  a  note  paya- 
ble on  demand  from  its  date,  and  no  demand  of  payment  is  needed  before 
suit  brouo-ht.'^  It  is  otherwise  with  a  note  payable  at  a  certain  time  after 
demand.^^  In  the  case  of  an  attorney's  claim  for  professional  compen- 
■  sation,  it  does  not  begin  to  run  before  the  demand  is  made  or  the  pro- 
fessional relation  is  dissolved,  or  so  long  as  the  debt  which  he  seeks  to 
recover  for  his  client  remains  unpaid."  An  attorney  in  fact  who  col- 
lects money  for  his  principal  is  bound  to  pay  it  over  at  once,  and  his 

1  3  Johns.  523.  Brady  v.  Colhoun,  1   Pa.  R.  140 ;  Ibid. 

2  2   Taunt.    323;  sed  vide   2  Saund.     492;  MoEuen  «.  Girard,  2  Rawle  311. 
go  g  ^  Waterman  v.  Brown,  7  Casey  161. 

'  1  Tidd's  Pr.  17.  "  Yearsley's  Appeal,  12  Wright  531. 

*  8  Dowl  &  Rvl.  347.  "  Rankin  v.  AVoodworth,  3  Pa.  R.  48. 

5  2  Tidd  1255   Add.  ''^  Taylor  v.  Witman,  3  Grant  138. 

«  8  Dowl.  &  Ryl.  14.  ''  ibid.  ' 

'  Slayraaker  v.  Wilson,  1  Pa.  R.  216.        "  Foster  v.  Jack,  4  Watts  334.     See  8 

8  Sinkler  v.  Turnpike  Co.,  3  Pa.  K.  Barr  189  ;  Glenn  v.  Cuttle,  2  Grant  273  ; 

149  ■  see  Jones  v.  Trimble,  3  Rawle  381 ;  MoOoon  v.  Galbraith,  5  Casey  293, 
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neglect  to  do  so,  is  a  breach  of  the  implied  contract  for  which  an  action 
oi  assumpsit  will  lie.  The  Statute  of  Limitations  begins  to  run  from 
the  time  the  right  of  action  accrues,  and  not  from  the  time  when  notice 
is  given  of  the  receipt  of  the  money,  unless  there  had  been  fraudulent 
concealment  on  the  part  of  the  attorney.  Where  more  than  six  years 
have  elapsed  from  the  date  of  the  collection,  the  onus  probandi  to  take 
such  a  case  out  of  the  statute,  is  on  the  plaintiff.' 

Fraud. — Where  fraud  occurs,  the  statute  runs  only  from  the  time 
of  its  discovery.^ 

Bond. — There  is  no  statute  of  limitations  in  an  action  of  debt  on 
bond.  But  where  the  bond  has  been  given  more  than  twenty  years 
before  the  commencement  of  the  action,  a  presumption  of  payment  is 
created,  if  no  interest  has  been  paid  in  the  mean  time,*  nor  any 
acknowledgment  by  the  obligor  of  the  existence  of  the  debt  made, 
particularly  if  the  debt  be  large  and  the  obligor  has  been  all  along  in 
good  circumstances.''  In  such  a  case  there  arises  so  strong  a  presump- 
tion of  payment,  that  the  jury  not  only  may  but  ought  to  presume  it, 
and  unless  they  do,  the  court  would  order  a  new  trial.  Still,  payment 
like  all  other  presumptions  is,  in  its  nature,  a  fact  to  be  decided  by  the 
jury.''  The  English  rule,  that  after  a  certain  time  payment  will  be 
presumed  unless  the  delay  be  accounted  for,  has  been  adopted  by  the 
courts  of  Pennsylvania  ;  but  if  the  period  be  less  than  twenty  years, 
the  presumption  must  be  supported  by  circumstances.^  A  lapse  of 
eighteen  years  and  a  half  was  therefore  ruled  not  to  be  sufficient  to 
found  a  presumption  of  payment  under  circumstances  that  tended  to 
repel  the  presumption.'  And  in  an  action  tried  in  1794,  on  a  bond 
conditioned  for  the  payment  of  money  in  1769,  on  which  no  receipts 
had  been  endorsed,  it  was  ruled  that  the  period  of  time  between  1776 
and  1784,  during  which  the  limitation  acts  had  been  suspended,  ought 
to  be  thrown  out  of  the  calculation.'  But  the  presumption  of  pay- 
ment may  arise  after  less  than  twenty  years  when  accompanied  with 
other  evidence  to  fortify  the  presumption,  as  the  settlement  of  an  ac- 
count in  the  intermediate  time,  withoulT  noticing  the  bond.' 

Solvit  ad  diem. — The  benefit  of  this  legal  presumption  may  be  had 
under  the  plea  of  solvit  ad  diem,^"  unless  interest  appears  to  have  been 
paid  after  the  time  mentioned  in  the  condition,  in  which  case  the  de- 
fendant must  plead  solvit  post  diem.^^ 

Presumption. — The  doctrine  of  presumption  is  not  confined  to 
actions  of  debt  on  bond,  but  the  like  presumption  has  been  made  after 
twenty  years  in  an  action  of  debt  or  scire  facias  on  a  judgment  ;'^  the 
presumption  is  one   of  law  upon  the  .facts.     If  there  are  no  circum- 

1  Campbell  v.  Boggs,  12  Wright  524;  *  Miller  v.  Beates,  3  S.  &  R.  493  ;  see 

Hale  V.  Ard,  Ibid.  22.  Whart.  Dig.  "  Presumption." 

^  Franciscus  v.  Reigart,  4  Watts  109  ;  "  Penrose  v.  King,  1  Yeates  344. 

Riddle  v.  Murphy,  7  S.  &  R.  235  ;  Pen-  '  Bultz  v.  BuUman,  Ibid.  584. 

nock  V.  Freeman,  1  Watts  401  ;  Bank  P.  *  Penrose  v.  King,  1  Yeates  344. 

S.  V.  Biddle,  2  Pars.  31 ;   Kimmell  v.  '  1  T.  R.  271 ;  Phil.  Ev.  114;  7  Johns. 

Geting,  2  Grant  125 ;  Glenn  v.  Cuttle,  556 ;  10  Ibid.  381. 

Ibid.  275  ;  Brioker  v.  Lightner,  4  Wright  "  6  Mod.  22. 

199.  "  Str.  652. 

»  2  W.  C.  C.   R.'  323 ;  Henderson  u.  "  Richards  v.    Bickley,   13   S.   &   R. 

Lewis,  9  S.  &  R.  379.  402 ;  Cope  v.  Humphrevs,  14  S.  &,  R.  15. 

*  Seee,  Cranch  180 ;  10  Johns.  417. 
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stances  to  account  for  the  delay,  it  is  not  the  duty  of  the  court  to  sub- 
mit the  question  as  an  open  one  to  the  jury.'  So,  also,  in  cases  of 
mortgages  and  all  specialties,  though  not  falling  within  the  provisions 
of  any  statute  ;^  and  in  one  case,  where  it  appeared  that  the  bond  was 
not  satisfied,  the  jury,  under  particular  circumstances,  and  after  a  great 
lapse  of  time,  presumed  it  to  have  been  released.'  Mere  lapse  of  time, 
without  demand  of  payment,  is  not  sufficient  to  raise  a  presumption 
that  a  ground-rent,  created  by  a  valid  deed,  has  been  released,  or  other- 
wise extinguished.  But  the  lapse  of  twenty  years,  without  demand 
of  payment,  is  evidence  from  which  a  jury  may  presume  payment  of 
the  arrears  of  the  ground-rent ;  yet,  such  presumption  may  be  repelled 
by  circumstances.* 

The  presumption,  however,  is  only  a  presumption  of  fact,  and  is  not 
a  legal-  bar.^  It  may,  therefore,  be  rebutted  by  showing  an  acknow- 
ledgment of  the  debt,  within  twenty  years,*  or  by  showing  that  interest 
has  been  paid,  or  that  the  obligor  was  in  bad  circumstances,  or  had 
resided  abroad,^  or  that  the  demand  was  trifling.  But  where  there  was 
no  evidence  of  payment  or  acknowledgment  for  thirty  years,  the  pre- 
sumption of  the  judgment  being  satisfied,  was  held  not  to  be  rebutted 
by  evidence  of  the  defendant's  having  been  in  very  embarrassed  cir- 
cumstances, and  incapable  of  paying  the  amount.'  In  order  to  prove 
payment  jof  interest  or  part  of  the  principal,  an  endorsement,  made  by 
the  obligee  upon  the  bond  within  twenty  years,  is  allowed  to  be  evi- 
dence,' provided  it  appears  that  the  endorsement  was  made  at  the 
time  it  bears  date,  and  when  its  efi'ect  was  clearly  contrary  to  the 
interest  of  the  obligee.'"  But  an  endorsement  made  after  the  pre- 
sumption had  taken  place  is  not  admissible  ;  nor  is  a  mere  endorsement 
on  a  note  by  the  plaintiff  without  defendant's  knowledge  or  proof  of 
payment  of  the  sum  endorsed,  sufficient  to  take  the  case  out  of  the 
statute.'' 

In  this  State,  it  is  settled  that  payment  or  acknowledgment  of  part 
of  a  specialty  debt  within  twenty  years,  rebuts  the  presumption  of  pay- 
ment entirely.  It  casts  the  proof  of  payment  on  the  defenjlant  as  if 
no  presumption  of  payment  had  arisen.'^ 

Actions  for  wrongs. — In  actions  for  wrongs,  particular  times  of 
limitation  are  frequently  appointed  by  statute,  different  from  those  in 
common  cases.  Thus,  by  the  Act  of  21st  March  1772,  §  7,'^  which  is 
borrowed  from  the  eighth  section  of  the  statute  24  George  II.  c.  44, 
it  is  provided  that  no  action  shall  be  brought  against  any  justice  of  the 
peace  for  anything  done  in  the  execution  of  his  office,  or  against  any 
constable  or  other  officer,  or  person  or  persons  acting  in  his  aid,  unless 
commenced  within  six  months  after  the  act  committed.  And  it  seems 
that  the  months  are  to  be  reckoned  inclusive  of  the  day  of  committing 
the  act.'*  But  in  case  of  a  continued  imprisonment,  the  magistrate  is 
liable  to  answer  in  an  action  for  such  part  of  the  imprisonment  suffered 

1  Ibid.     See  Bovd  v.  Grant,  13  S.  &  R.         '1  Stark.  Rep.  101. 
125  "1  Campb.  217. 

^  Richards  v.  Bickley,  13  S.  &  R.  402.  «  Str.  826. 

2  Tidd  19  ;  Peake's  Evid,  17  n.  '"  Phil.  Ev.  115,  117. 
*  St.  Mary's  Church  v.  Miles,  1  Wh.         "  4  Pickering  110. 

229  ;  Whart.  Dig.  "  Presumption."  "  Kitchen  v.  Deardoff,  2  Barr  481. 

5  10  Johns.  417.  ''  1  Smith's  Laws  364. 

6  7  Johns.  526. '  '*  4  Moore  465. 
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under  his  warrant  as  was  within  six  calendar  months  before  suit  brought.* 
And  a  constable  acting  colore  officii  and  not  virtute  officii  is  not  pro- 
tected by  the  statute,  where  the  act  committed  is  such  that  the  office 
gives  him  no  authority  to  do  it ;  but  where  a  man  doing  an  act  within 
the  limits  of  his  official  authority,  exercises  that  authority  improperly 
or  abuses  the  discretion  placed  in  him,  to  such  cases  the  statute  does 
extend.  The  distinction  is  between  the  extent  and  the  abuse  of  the 
authority.^  The  limitation  contained  in  this  act  may  be  taken  advan- 
tage of  though  not  specially  pleaded.' 

Evidence  to  take  the  case  out  of  the  statute. — In  order  to  take  a 
case  out  of  the  Statute  of  Limitations,  the  plaintiif  may,  under  the 
replication  to  the  plea  of  the  statute  in  assumpsit,  give  evidence  of  a 
new  promise  to  pay  the  debt,  or  of  an  acknowledgment  of  an  existing 
debt  within  six  years  .^  With  us  the  action  is  always  brought  on  the 
original  undertaking,  and  when  the  statute  is  pleaded  the  new  promise 
is  proved,  not  to  raise  a  cause  of  action,  but  to  show  that  the  legal 
objection  to  the  old  promise  has  been  waived.^ 

It  has  been  held  that  the  acknowledgment  need  not  be  made  to  the 
plaintiff  himself ;  it  is  sufficient  if  made  to  a  stranger  in  the  plaintiff's 
absence.'  But,  in  Pennsylvania,  more  recent  authorities  hold  other- 
wise;' it  seems,  however,  to  be  sufficient,  if  made  to  the  plaintiff's 
agent  or  attorney.^  Such  an  acknowledgment  is  not,  however,  a 
revival  of  the  old  debt,  but  evidence  of  a  new  promise,  for  which  the 
old  debt  is  the  consideration.'  It  is  not  necessary  that  it  should  have 
been  accompanied  with  any  promise  to  pay,  for  a  bare  acknowledgment 
of  the  debt  without  an  express  promise  to  pay  it,  would  be  evidence 
from  which  the  jury  might  presume  a  new  promise  ; '"  but  it  must  be 
such  an  acknowledgment  as  is  consistent  with  a  promise. ^^  Thus,  where 
the  defendant  acknowledged  his  signature  to  a  note,  and  that  it  had 
not  been  paid,  but  declared  that  he  knew  the  debt  was  barred  by  the 
Act  of  Limitations,  and  that  he  would  not  pay  it,  the  court  held  that  the 
jury  ought  not  to  presume  a  new  promise.'^  In  the  Circuit  Court  of 
the  United  States  for  this  district,  it  was  held  that  words  of  acknow- 
ledgment accompanied  by  Expressions  tending  to  qualify  them,  should 
be  taken  altogether,  and  would  not  amount  to  a  promise  to  pay.''  And 
so,  when  the  debtor  expressed  an  intent  to  plead  the  statute,  no  promise 
can  be ,  inferred  from  the  acknowledgment  of  a  debt,"  where  the 
defendant  did  not  deny  that  the  debt  remained  unpaid,  but  asserted 
that  he  never  was  liable  for  it,  no  promise  could  be  inferred.'^  Where 
the  defendant  admitted  the  items  of  the  plaintiff's  demand,  but  still 

1  12  East  67.  Emerson  v.  Miller,  3  Casey  278. 

2  2  Esp.  Rep.  542  in   note ;  2  Chit.         »  Grasser  e.  Eckart,  1  Binn.  577. 
Kep.  140 ;  see  further,  1  Tidd  19.  ">  Fries  v.  Boisselet,  9  S.  &  R.  131. 

*  Prather  v.  Connelly,  9  S.  &  R.  14.  "  2  Browne  35  ;  Miles  v.  Moodie,  3  S. 

*  Wallace's  Rep.  66.  &  R.  211  ;  Pries  w.  Boisselet,  9  Ibid.  131. 

*  Yaw  V.  Keer,  11  Wright  334,  per  "  Fries  v.  Boisselet,  9  S.  &  R.  131  ; 
Woodward,   Ch.   J. ;  Wolfensberger   v.  Hudson  v.  Carey,  11  Ibid.  10. 

Young,  Ibid.  516.  '"  Read  v.  Wilkinson,  2  Browne   15, 

^  4  Pickering  110.  Appendix. 

'  Kyle  V.  Wells,  5  Harris  286,  affirmed  "  Jones  v.  Moore,  5  Binn.  579  ;  Har- 

iu  Anderson  v.  Allison,  1  Am.  Law  Reg.  din's  Kep.  301. 
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Kelly  V.  Valney,  2  Am.  Law  Reg.  499 ; 
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claimed  a  balance  due  him  after  settlement  of  all  accounts.''  And  so, 
it  has  been  held  insufficient  to  acknowledge  within  six  years  that  the 
debt  had  ever  existed ;  the  acknowledgment  must  be  that  it  still 
existed.^  And  although  acknowledged  to  have  been  originally  just,  it 
must  go  to  the  fact  that  it  is  still  one.^  So,  a  letter  from  defendant 
admitting  that  there  was  once  a  debt,  that  it  had  been  paid,  and 
explaining  how  it  had  been  paid,  will  not  take  the  case  out  of  the 
statute,  even  if  it  can  be  proved  that  the  defendant  was  mistaken  in 
supposing  it  had  been  satisfied  in  the  manner  alleged.*  So,  a  sub- 
scription, made  on  condition  that  the  construction  of  a  road  be 
prosecuted,  was  held  barred  where  nothing  was  done  on  the  road  for 
six  years.^  A  person  subscribed  for  twenty  shares  of  the  stock  of  a 
railroad  company,  June  16th  1847,  "  provided  that  the  construction  of 
said  road  is  prosecuted,"  but  retained  his  subscription  in  his  own  hands 
until  1854,  when  the  book  containing  it,  with  other  subscriptions 
obtained  by  him  as  agent,  was  delivered  to  the  company.  In  an  action 
to  recover  the  subscription,  it  was  held  that  the  contract  did  not  take 
effect,  nor  did  the  Statute  of  Limitations  begin  to  run  until  the  deli- 
very of  the  book  containing  it ;  and  that  the  court  erred  in  refusing  to 
charge  the  jury  that  the  subscription  was  to  be  treated  as  a  contract 
from  the  time  when  it  was  delivered  to  the  company.^ 

"  The  general  rule  is  that  the  acknowledgment  of  the  existence  of  a 
debt  within  six  years  before  the  suit  was  brought  is  evidence  of  a  pro- 
mise to  pay  the  debt ;  but  if  such  acknowledgment  is  qualified  in  a 
way  to  repel  the  presumption  of  a  promise  to  pay,  then  it  will  not  be 
evidence  sufficient  to  revive  the  debt  and  take  it  out  of  the  statute.'" 
Upon  this,  which  is  now  fully  accepted  as  the  true  principle  in  most 
of  the  Supreme  Judicial  Courts  of  the  United  States,  as  well  as  in 
England,  our  Supreme  Court  has  decided  that  no  promise  could  be 
presumed  where  the  defendant  acknowledged  that  he  owed  plaintiff  the 
money,  and  would  have  paid  him  but  that  he  had  taken  ungentlemanly 
steps  to  get  it,  and  as  he  had  taken  these  steps  he  would  keep  him  out 
as  long  as  he  could.  Taking  the  defendant's  words  altogether  (as  they 
must  be),  they  amounted  to  this,  that  he  would  not  pay  until  compelled 
by  law.  No  promise,  therefore,  can  be  presumed.'  And  if  there  is 
any  declaration  made  at  the  time,  inconsistent  with  a  promise  to  pay, 
the  court  is  bound  to  instruct  the  jury  that  there'  is  not  sufficient  evi- 
dence from  which  to  presume  a  new  promise.*  So,  it  has  been  held 
that  a  declaration  made  by  the  defendant  to  a  stranger  to  the  suit  or 
cause  of  action,  that  he  owed  to  the  plaintiffs  a  debt  "  of  about  $800, 
■which  he  intended  to  have  settled  within  twelve  months  from  that 
date,"  is  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions.' An  acknowledgment  is  not  binding  if  made  under  any  surprise, 
mistake,  or  ignorance   of  the  party's  rights.^"    Nor  is  the  remedy 

'  Bckert  v.  Wilson,  12  S.  &  E.  393.  ^  Railroad  Co.  v.  Plummer,  1  Wright 

2  Clementson  v.  Williams,  8   Cranch  413. 
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revived  where  the  promise  is  conditional,  unless  the  condition  be 
performed.' 

Thus,  where  to  a  plea  of  the  statute  the  plaintiff  replied  a  promise 
within  six  years,  and  proved  a  promise  to  pay  when  of  ability,  made 
three  years  after  the  original  cause  of  action  accrued  and  within  six 
years  of  the  commencement  of  the  action,  it  was  recently  decided  in 
England  that  the  plaintiff  must  also  prove  the  defendant's  ability.^ 
So,  where  the  defendant,  when  applied  to  to  pay  a  debt  barred  by  the 
statute,  said  he  would  be  happy  to  pay  it  if 'he  could,  it  was  held  that 
his  ability  to  pay  must  be  proved.'  Nor  is  a  debt  revived  by  a  clause 
in  the  will  of  the  debtor  ordering  and  directing  all  his  just  debts  to  be 
paid.''  So,  where  a  testator  gave  his  daughter  A.  60Z.,  to  be  paid  to 
her  at  the  expir0,tion  of  ten  years  after  his  decease,  and  then  declared 
it  to  be  his  further  mind  and  will,  that  if  any  of  his  children  should, 
after  his  decease,  make  any  demand  against  his  executors  for  any  ser- 
vices they  might  have  done  for  him  in  his  lifetime,  then,  instead  of  the 
bequest  mentioned  to  be  given  to  such  child,  exhibiting  such  demand, 
he  gave  the  sum  of  fifteen  shillings  apiece  and  no  more,  it  was  held 
that  the  will  did  not  prevent  the  operation  of  the  statute  in  an  action 
by  A.,  against  the  executor,  for  services  rendered  to  the  testator."  So, 
where  after  a  lapse  of  twenty  years  a  scire  facias  was  issued  on  a 
judgment  against  several  defendants,  and  the  return  as  to  one  was 
nihil  habet,  and  judgment  was  entered  against  him  by  default,  this  was 
held  not  to  be  a  circumstance  to  affect  the  presumption  of  payment  as 
an  implied  confession  of  judgment.^  But  where  a  party  had  agreed  to 
the  settlement  of  a  family  dispute,  under  a  mistake,  which  he  had  the 
present  means  of  ascertaining,  and  suffered  it  to  pass  uncorrected  for 
nine  years  after  his  right  of  action  accrued,  it  was  held  that  the  statute 
would  bar  his  recovery.' 

A  case  will  be  taken  out  of  the  statute  by  a  promise  to  meet  the 
plaintiff  for  the  purpose  of  settling  the  accounts  if  he  would  give  time 
for  payment.*  So,  where  the  acceptor  of  a  bill  of  exchange,  upon 
being  called  qi  for  payment,  said,  that  "  he  never  had  property  of  the 
drawer  in  his  hands,  that  there  were  other  bills,  and  if  he  was  to  pay 
the  bill  in  question  he  could  not  pay  them,"  it  was  held  that  the  jury 
might  have  construed  these  expressions  to  amount  to  an  acknowledg- 
ment.^ So,  if  a  man  acknowledge  the  principal  of  a  debt,  but  dispute 
the  interest,  this  will  take  the  case  out  of  the  act.'"  But  where  the 
defendant  pleads  the  statute  and  pays  into  court  the  principal,  but 
refuses  to  pay  the  interest  claimed,  it  has  been  decided  in  England 
that  such  payment  does  not  take  the  case  out  of  the  statute  as  regards 
the  interest,  nor  does  it  raise  any  implied  promise  to  pay  it,  for,  so  far 
from  there  being  an  actual  promise,  payment  of  interest  is  expressly 
refused." 

1  Read  v.  Wilkinson,  2  W.  C.  C.  R.         ^  2  Browne  123. 
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In  the  case  of  the  Philadelphia  and  Baltimore  Railroad  Co.  v.  Cowell,» 
it  is  douhted  whether  the  statute  would  bar  the  recovery  of  a  stock- 
holder's dividends,  and  it  was  held  that  the  statute  did  not  run  until 
after  demand  and  refusal  or  notice  to  the  stockholder  that  his  right  to 
the  dividends  is  denied.  The  engagement  of  a  bank  with  its  depositors 
is  not  to  pay  absolutely  and  immediately,  but  when  payment  shall  be 
required  at  the  banking-house,  and  therefore  it  is  not  in  default  or  to 
respond  in  damages  until  demand  and  refusal ;  nor  does  the  Statute  of 
Limitations  begin  to  run  until  demand  has  been  duly  made.  Neither  a 
bank  or  other  corporation  can  defend  against  claims  for  deposits  or 
undrawn  dividends  on  the  ground  that  no  demand  has  been  made  for 
them  within  six  years. ^ 

An  acknowledgment  of  the  correctness  of  a  particular  item  in  an 
account  between  the  parties,  where  no  settlement  was  agreed  upon  or 
balance  struck,  is  not  such  an  acknowledgment  of  an  existing  debt  as 
to  be  equivalent  to  a  promise  to  pay  and  to  bar  the  Statute  of  Limita- 
tions,' though,  to  take  a  case  out  of  the  Statute  of  Limitations,  it  is 
not  necessary  that  the  acknowledgment  should  refer  to  the  amount  of 
the  debt.*  Part  payment  by  a  principal  within  six  years  is  a  pay- 
ment by  his  surety  so  as  to  take  the  case  out  of  the  statute  as  to  the 
latter.^ 

Where  the  debtor's  executor  wrote  repeatedly  to  the  creditor  recog- 
nising the  claim  as  an  existing  debt,  and  finally  wrote  that  he  would 
settle  the  matter  some  way,  this  acknowledgment  was  held  sufficient." 
But  in  this  State,  this  doctrine  was  overruled,  and  it  was  held  that  an 
executor  or  administrator,  sued  in  his  representative  character  for  a 
debt  due  by  the  decedent,  may  plead  the  statute  as  a  bar  to  the  action, 
although  such  executor  or  administrator  may  have  made  such  an  ac- 
knowledgment of  the  debt  as,  in  the  case  of  a  person  sued  for  his  own 
debt,  would  be  sufficient  to  take  the  case  out  of  the  statute.''  Where  a 
defendant  stated  that  he  had  received  a  copy  of  plaintiff's  account,  and 
had  made  out  his  own,  but  had  lost  them,  and  requested  another  copy, 
and  as  soon  as  he  received  his  books  he  would  make  out  his  own  again, 
and  concluded  thus :  "  I  will  write  you  again  some  time  hence,  and 
inform  you  when  I  will  return  to  the  city  to  put  a  close  to  this  affair 
the  best  way  I  can  ;"  it  was  held  that  the  jury  ought  to  presume  a  new 
promise  if  it  had  no  reference  to  other  affairs  than  those  on  which  the 
suit  was  founded.'  And  if  there  be  a  mutual  account  of  any  sort 
between  the  plaintiff  and  defendant,  for  any  item  of  which  credit  has 
been  given  within  six  years,  that  is  evidence  of  an  acknowledgment  of 
there  being  such  an  open  account  between  the  parties,  and  of  a  pro- 
mise to  pay  the  balance,  as  to  take  it  out  of  the  statute.'  A  list  of  an 
insolvent's  creditors,  stating  the  nature  and  amount  of  their  debts,  filed 
under  oath  or  affirmation,  has  been  held  in  New  York  to  be  a  sufficient 
acknowledgment  to  take  a  debt  inserted  therein  out  of  the  statute,'"  or 
to  sustain  an  issue  on  a  replication  of  a  new  promise,  if  the  period  of 

1  4  Casey  329.  v.  Bailey,  14  S.  &  R.  195  ;  Scull  v.  Ex- 
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limitation  has  not  expired  since  the  making  such  oath  or  aiBrmation.' 
In  Pennsylvania,  however,  the  return  of  a  debt  in  the  schedule  of  an 
insolvent's  petition  does  not  take  such  debt  out  of  the  statute.^  A  dis- 
charge under  the  insolvent  laws  does  not  take  from  the  debtor  the  pro- 
tection which  is  afforded  by  the  Statute  of  Limitations.' 

On  a  plea  of  the  Statute  of  Limitations,  it  is  proper  to  admit,  as 
evidence  of  a  new  promise,  a  stat.ement  in  a  letter  from  one  of  the  de- 
fendants to  the  plaintiff,  that  the  firm  could  pay  twenty-five  per  cent, 
of  their  debts,  and  a  further  acknowledgment  to  plaintiff's  agent,  by 
one  of  the  defendants,  that  the  debt  was  owing,  and  that  he  would  settle 
in  twelve  months  from  the  date.^ 

Joint  acknowledgment. — A  promise  or  acknowledgment  of  one  of 
several  parties  jointly  liable,  is  binding  upon  the  others,  and  prevents 
them  from  taking  advantage  of  the  statute,^  although  the  defendants 
are  sued  in  a  representative  capacity,  as  executors,  or  heirs,  or  devi- 
sees.^ It  has,  however,  been  held  by  our  Supreme  Court,  that  an 
acknowledgment  of  a  debt  barred  by  the  statute,  by  one  partner,  after 
a  dissolution,  does  not  revive  the  debt  as  against  his  copartners.^  An 
acknowledgment  that  a  note  is  due,  or  a  promise  to  pay  it,  made  within 
six  years,  or  partial  payment  made  by  the  principal  in  the  note,  is 
suflBcient  to  take  the  case  out  of  the  statute  as  against  the  surety.^ 
The  acknowledgment  of  an  agent  is  equivalent  to  that  of  the  principal, 
and  where  the  wife  can  be  considered  as  the  agent  of  the  husband, 
her  admission  has  been  held  to  be  evidence  against  him.'  The  pro- 
mise of  a  husband  to  pay  the  debt  of  his  wife  contracted  before  the 
marriage,  will  not  give  a  joint  action  against  them  in  his  lifetime,  nor 
would  it  operate  on  her  rights  after  the  dissolution  of  the  coverture.^" 
Neither  would  a  joint  promise  so  operate  after  his  death."  If  an  exe- 
cutor bring  assumpsit  on  a  promise  to  his  testator,  and  issue  be  joined 
on  the  plea  of  the  Statute  of  Limitations,  a  promise  to  the  executor 
within  six  years  will  not  maintain  the  action. ^^  Nor  can  an  adminis- 
trator revive  a  debt  due  to  himself  from  the  intestate,  which,  at  the 
time  of  the  intestate's  death,  was  barred  by  the  statute.'^  Nor  will  a 
promise  by  an  administrator  take  the  case  out  of  the  statute  as  against 
creditors  or  legatees."  A  promise  or  acknowledgment  made  subsequent 
to  the  commencement  of  the  suit  is  sufficient.^^ 

Admissions. — "  In  order  to  preserve  as  much  of  the  statute  as 
remains,"  it  has  been  said,  "the  rule  laid  down  in  Gilkyson  v.  Larue,'" 
and  Morgan  v.  Walton,^'  is  inveterate."  The  latter  case  decided  that 
where  part  of  an  account  is  barred,  an  admission  of  indebtedness,  and 
a  general  promise  to  settle  and  pay,  is  not  such  a  new  promise  as  will 
take  it  out  of  the  statute,  for  it  may  refer  to  that  part  unafiected  by 

1  6  Wheat.  514.  Rep 
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the  statute.  But  the  point  ruled  in  Case  v.  Cushman,'  and  on  which 
the  dictum  in  Morgan  v.  Walton  was  based,  that  a  promise  within  the 
six  years  being  nudum  pactum,  does  not  establish  a  new  contract,  and 
a  fresh  era  from  which  to  compute  was  fully  reconsidered  in  Forney  v. 
Benedict,^  where  Case  v.  Cushman,  if  not  overruled,  was  shaken  to  its 
foundation.  Such  a  promise  was  declared  to  be  on  sufficient  considera- 
tion, because  it  might  throw  the  plaintiff  off  his  guard  and  induce  him 
to  wait  beyond  the  time.  Since  then,  Case  v.  Cushman  has  been 
directly  overruled  in  Hazlebaker  v.  Reeves,^  as  against  the  current  of 
authority  and  the  strong  sense  of  the  profession.* 

In  a  claim  by  a  son-in-law,  who  had  lived  on  a  farm  of  his  father-in- 
law,  for  ten  years'  service,  and  for  rents  of  a  house  of  plaintiff,  received 
by  defendant,  testimony  that  defendant  (the  father-in-law)  said  to  the 
witness,  that  "  he  had  never  settled  with  the  plaintiff,  nor  paid  him  for 
the  ten  years'  service  ;  that  he  had  never  paid  him,  and  that  he  could 
pay  him  and  would  pay  him  ;  that  he  had  not  settled  with  him  for  the 
rent  of  the  house  and  lot ;  that  he  would  settle  with  him  and  pay  all 
he  owed  him  ;  that  he  was  old,  and  wanted  to  settle  up  for  the  ten 
years'  service  and  the  rent ;  that  he  had  paid  debts  for  him  (the  plain- 
tifi')  and  hauled  stone  for  him,"  was  held  to  be  too  vague  and  uncer- 
tain to  remove  the  bar  of  the  statute.^ 

Where  an  admission  of  a  debt  is  made  during  a  negotiation  for  a 
compromise,  it  cannot  be  used  against  the  defendant.^  Where  a  defend- 
ant said  that  he  thought  himself  bound  in  honor  to  pay  the  plaintiff, 
and  should  pay  him  when  he  was  able,  this  was  held  a  conditional  pro- 
mise, and  that  plaintiff  was  bound  to  show  that  the  defendant  was  then 
of  sufficient  ability  to  pay.'  So  an  offer  to  pay  in  specific  articles  is  a 
conditional  promise,  and  plaintiff  must  show  that  he  h^d  offered  and 
was  ready  to  accept  them.'  If  a  cause  of  action,  arising  from  the 
breach  of  a  contract  to  do  an  act  at  a  specific  time,  be  once  barred  by 
the  statute,  a  subsequent  acknowledgment  by  the  party  that  he  broke 
the  contract,  will  not,  it  seems,  take  the  case  out  of  the  statute.^  If 
an  act  on  the  part  of  the  creditor,  such  as  demand,  notice,  &c.,  is 
necessary  to  complete  his  cause  of  action,  such  act  must  be  done 
within  six  years  from  the  date  of  the  contract,  and  from  that  period 
the  Statute  of  Limitations  begins  to  run  against  the  claim.^" 

Acknowledgment  must  be  unequivocal. — In  all  cases,  and  under  all 
circumstances,  the  acknowledgment  must  be  clear,  explicit,  and  une- 
quivocal ;  "  hence,  an  acknowledgment  of  a  debt,  accompanied  by 
expressions  of  a  willingness  to  pay  on  certain  terms,  is  not  sufficient 
to  prevent  the  operation  of  the  Statute  of  Limitations.'^ 

"What  I  take  to  be  the  true  principle,"  says  IIogbrs,  J.  (i.  e.,  to 

1  1  Barr  246.  Woodwaed  and  Kead,  JJ.,  dissenting. 

2  5  Ibid.  225.  "  Gleim  v.  Rise,  6  Watts  44 ;  Magee  v. 

3  9  Jbid.  258.  Magee,    10   Ibid.    172 ;    Hazlebaker   v. 

*  Davis  V.  Steiner,  2  Harris  279.  Reeves,  2  Jones  264 ;  Harbold's  Est.,  4 

*  Harbold's  Ex'rs  v.  Kuntz,  4  Ibid.  Harris  210 ;  Suter  v.  Sheeler,  10  Ibid. 
210.  308  ;   Yaw  v.  Kerr,  11  Wright  335,  per 

6  13  Johns.  288.  Woodward,  C.  J. ;  Shitler  v.  Bremer,  11 

'  4  Esp.  Rep.  36.  Harris  413  ;  Gillingham  v.  Gillingham, 

8  8  Johns.  407  ;  see  11  Wheat.  309.  5  Ibid.  302. 

»  2  Campb.  160,  and  see  2  T.  R.  760 ;  "  Kensington  Bank  v.  Patton,  2  Har- 

1  Dunl.  Pr.  57.  ris  479  ;  Love  v.  Hough,  2  Phila.  R.  350. 
'»  Morrison   v.    Mullin,  10   Casey  12. 
VOL.  ir. — 8 


114  STATUTE   OF   LIMITATIONS. 

take  a  debt  out  of  the  Statute  of  Limitations),  "  is,  that  it  must  be  a 
promise  to  pay  on  demand  ;  an  immediate  unqualified  promise  to  pay 
without  restriction  or  conditions." '  Thus,  in  a  suit  brought  upon  a 
note,  evidence  that  the  defendant  said  to  an  agent  who  called  on  Kim, 
in  relation  to  it,  "  that  he  would  call  up  at  the  bank  in  the  course  of  a 
few  days,  and  make  some  arrangements  respecting  the  payment  of  it," 
and  "  that  he  might  pay  it,  or  could  pay  it,  in  the  course  of  a  year," 
is  not  evidence  of  such  a  promise  to  pay  as  to  take  the  case  out  of  the 
Statute  of  Limitations.^ 

Commencenient  of  suit  will  defeat  Statute  if  in  time — Continu- 
ances— Return. — In  England,  this  plea  is  avoided  by  the  plaintiff's 
showing  in  his  replication  that  the  process  in  the  suit  was  issued  within 
six  years,  and  returned  non  est  inventus  by  the  sheriff,  and  regularly 
continued  on  the  roll  from  term  to  term,  until  the  time  of  declaring.' 
By  our  Act  of  Assembly  and  the  practice  under  it,  the  writs  of  capias 
and  summons  specify  the  nature  of  the  action  to  be  declared  upon,  and 
are,  therefore,  similar  in  this  respect  to  the  originals  out  of  chancery, 
and  the  attachments  of  privilege  in  the  Common  Pleas  ;  this  being  the 
case,  the  English  law  is  undoubtedly  applicable,  that  where  an  original 
is  replied  to  the  plea  of  the  Statute  of  Limitations,  it  is  sufiScient  to 
show  when  the  writ  issued,  without  any  continuances ;  where  such 
entry  is  said  to  be  necessary,  it  is  little  more  than  matter  of  mere  form, 
and  may  be  made  by  the  attorney  at  his  chambers  at  any  time,  even 
after  the  statute  is  pleaded ;  *  so  that  this  plea  may  be  avoided  by  evi- 
dence that  the  writ  issued  within  six  years,  and  was  returned  nihil 
hahet,  or  non  est  inventus,  without  showing  that  it  was  continued  from 
term  to  term  until  the  time  of  declaring.^  With  us,  continuances  are 
so  purely  master  of  form  that  they  are  never  entered  at  all."  But  it 
is  not  a  sufficient  replication  to  this  plea  that  the  plaintiff  commenced 
a  previous  action  within  the  period  allowed  by  the  act,  and  after  the 
expiration  of  the  six  years  was  nonsuited  by  order  of  court.  Such  a 
case  is  not  within  the  reason  or  terms  of  the  Act  of  Limitations  already 
cited.  The  second  section  of  that  statute  provides,  "  that  if  judgment 
be  given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  ver- 
dict pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
ment, the  judgment  be  given  against  the  plaintiff,  then,  and  in  every 
such  case,  the  plaintiff,  his  heirs,  executors,  or  administrators,  may 
commence  a  new  action  within  a  year  after  such  judgment  reversed,  or 
given  against  the  plaintiff,  and  not  after."  There  is  no  presumption 
in  favor  of  one  who  has  been  nonsuited,  and  as  it  is  in  the  plaintiff's 
power  to  suffer  as  many  nonsuits  as  he  pleases,  he  might  use  an  artifice 
of  this  kind  to  protract  the  trial  until  the  defendant  had  lost  his  evi- 
dence.'' Where,  by  issuing  a  writ,  the  plaintiff  has  saved  the  bar  of 
the  statute,  and  the  writ  has  not  actually  abated,  it  is  not  necessary 
that  the  action  should  be  prosecuted  within  a  year  after  the  six  years 
have  expired.*  To  a  plea  of  the  statute,  it  is  not  a  good  replication 
that  a  suit  for  the  same  demand  was  commenced  in  a  court  in  another 

'      '  Kensington  Bank  v.  Patton,  2  Har-         "  Ibid, 
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State,  and  discontinued  within  six  years.  The  commencement  of  a 
suit  to  defeat  the  statute,  must  be  in  the  same  State  in  which  the 
statute  is  pleaded.'  Nor  is  it  an  answer  to  a  plea,  that  the  defendant 
has  been  discharged  by  the  insolvent  law.^ 

Where  the  original  writ  is  against  more  than  one,  and  the  service  on 
one  only,  it  is,  perhaps,  difficult,  under  our  practice,  so  to  proceed  as 
to  keep  the  suit  alive  against  both,  and  to  save  the  bar  of  the  statute. 
Hence,  where  the  writ  issued  against  two,  which  was  served  on  one 
only,  and  an  alias  writ  subsequently  issued  which  was  served  on  both, 
it  was  held  to  be  a  new  action,  and  not  a  continuance  of  the  first,  and 
the  second  suit  being  too  late,  the  statute  took  effect.  To  save  the  bar, 
the'plaintiff  may  undoubtedly  reply  a  writ  issued  within  six  years,  but 
he  must  show  that  it  has  been  continued  down  to  the  time  of  declaring. 
It  is  a  fatal  fault  if  the  original  writ  has  not  been  returned ;  without 
it  the  formal  continuances  cannot  be  entered  by  the  court.' 

Where  a  suit  was  brought  before  a  justice  of  thg  peace  against  two 
defendants,  and  judgment  was  obtained  against  the  defendant  served, 
and  afterwards  another  suit  was  brought  before  another  justice  of  the 
peace  against  the  defendant  who  was  not  served,  under  the  Act  of  6th 
April  1830,  it  was  held  that  this  second  action  was  not  a  continuation 
of  the  original  suit,  so  as  to  avoid  the  effect  of  the  Statute  of  Limita- 
tions.* 

A  suit  brought,  under  the  Act  of  6th  April  1830,  against  a  defend- 
ant not  gerved  in  an  action  against  two  or  taore  persons,  cannot  be 
esteemed  in  the  nature  of  secondary  process  under  continuances  of  the 
original  suit  brought  down,  as  the  statute  contemplates  a  judgment  in 
the  first  action  before  a  second  can  be  commenced.^  The  rule  after 
judgment  reversed  has  been  already  stated.'' 

A  summons  in  case  on  a  guarantee,  issued  about  two  years  after  the 
right  of  action  on  the  guarantee  had  accrued,  was  returned  nihil;  an 
alias  summons  thereon  was  afterwards  set  aside,  and  a  second  alias  was 
served  more  than  five  years  after  the  issuing  of  the  first  writ ;  it  was 
held  that  the  original  and  alias  were  so  continued,  as  to  prevent  the 
running  of  the  statute,  from  the  time  of  issuing  the  first  summons,^ 
though  it  was  doubted  whether  an  alias,  after  six  years  from  the  insti- 
tution of  the  suit,  would  save  the  bar  of  the  statute.*  A  replication 
of  "  merchants'  accounts"  to  a  plea  of  the  statute,  is  not  sustained  by 
proof  of  an  account  stated  between  the  parties  ;  when  stated  they 
cease  to  be  merchants'  accounts  within  the  act.'  The  holder  of  a 
bank  check,  which  has  been  marked  "  good"  by  the  bank  on  which  it 
is  drawn,  is  bound  to  present  it  and  demand  payment  within  six  years 
from  the  time  of  the  marking  of  the  check,  or  the  claim  will  be  barred 
by  the  Statute  of  Limitations.'"  To  take  advantage  of  fraud  or  absence 
beyond  seas  as  an  exception  to  the  statute,  it  must  be  replied."  A 
replication  to  a  plea  of  the  statute  not  stating  that  the  plaintiff  had 
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not  been  in  tlie  State  within  the  time  allowed  by  the  act,  is  bad  on 
demurrer.^ 

Fraud — Ignorance. — Where  the  statute  is  pleaded  to  an  action 
founded  on  fraud,  a  replication,  which  avers  an  ignorance  of  the  fraud 
until  within  six  years,  is  sufficient.^  And  the  ignorance  so  averred  is 
traversable,  and  may  be  proved  or  disproved  like  other  traversable 
matter.'  Such  replication  is  good,  though  the  plaintiif  aver  generally 
that  he  did  not  discover  the  fraud  until  within  six  years,  without  stating 
the  time  when  he  discovered  it,  or  any  act  of  the  defendant  by  which 
the  knowledge  of  it  was  prevented.*  As  has  been  seen,  in  cases  of 
fraud,  the  statute  begins  to  run  from  the  time  of  a  full  and  complete 
disclosure  of  it,  so  as  to  enable  the  injured  party  to  see  the  nature  and 
extent  of  the  fraud  committed.^  In  general,  where  the  party  aggrieved 
knows  of  a  fraud  when  committed,  or  has  full  means  of  detecting  it, 
mere  lapse  of  time  will  be  a  bar.' 

In  equity — Laches. — But  in  equity,  whether  there  has  been  such 
laches,  after  the  means  of  discovery  were  in  the  party's  possession,  as 
to  deprive  him  of  remedy,  depends  on  his  condition  in  life  and  mental 
capacity.  Therefore,  where  a  slave,  who  had  become  free  in  1780,  by 
the  neglect  of  his  master  to  have  him  registered,  was,  by  the  fraudu- 
lent concealment  of  this  fact,  and  by  false  representations  and  threats, 
subsequently  induced  to  remain  in  slavery  till  1810,  but  did  not  dis- 
cover the  fraud  practised  on  him  till  1846,  it  was  held  that  the  lapse 
of  time  was  no  bar  to  t  bill  for  an  account  and  compensation  for  his 
services,'  though  it  seems  that  the  master,  dying  in  this  case  in  1816, 
his  executor  and  an  administrator  c.  t.  a.  had  never  qualified,  nor  an 
account  been  rendered  ;  but  no  stress  is  laid  on  this  in  the  opinion  of 
the  court. 

Beneficial  effects  of  statute. — Although  statutes  of  limitation  are 
ranked  amongst  the  most  beneficial  of  legislative  acts,  and  courts  are 
bound  to  give  effect  to  them  as  well  as  to  any  others  ;  *  and  it  used  to 
be  thought,  after  a  regular  judgment  entered,  the  court  will  not  open 
it  to  let  in  a  plea  of  this  description.^  Such,  however,  as  has  been 
seen,  is  no  longer  the  law.^"  The  statute  must  be  pleaded  in  season,  or 
not  at  all.  If  it  be  pleaded,  and  the  plaintiff's  case  is  within  any  of 
the  exceptions,  he  ought  to  reply  it.^'^  If  he  omit  to  do  so,  and  join 
issue  on  the  plea,  he  must  prove  an  assumption  within  six  years.'^ 

Act  of  1794 — Executors. — In  relation  to  claims  by  the  creditors 
of  decedents,  the  14th  section  of  the  Act  of  April  19th  1794^'  has  pro- 
vided that  no  such  creditor  who  shall  neglect  to  exhibit  his  account  to 
the   executors   or  administrators,  within  twelve   months  after  public 
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96-97.  2  Mod.  Ent.  142 ;  2  Saund.  63 ;  5  Dane's 

'f  1  Pick,  ut  mp.  Ab.  408. 

*  Ibid.  »'  Witherup  v.  Hill,  9  S.  &  R.  11. 

6  Bank  U.   S.  v.  Biddle,  2  Pars.  3 ;  ^'3  Smith's  Laws  143. 
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notice  given  in  one  or  more  public  newspapers  of  this  State,  and  con- 
tinued therein  for  four  weeks,  shall  be  entitled  to  demand  or  receive 
any  dividend  of  the  remaining  assets.'  The  assets  here  mentioned 
refer  to  those  which  arise  from  the  sale  of  real  or  personal  estate,  and 
which  remain  after  payment  of  the  debts  preferred  under  the  first  part 
of  the  section  just  mentioned.^  As  regards  the  intestate's  relations 
and  persons  concerned,  the  18th  section  of  the  same  act  directs  that 
such  of  them  as  shall  not  lay  legal  claim  to  their  respective  shares  of 
the  estate  within  seven  years  after  the  decease  of  the  intestate,  shall 
be  debarred  from  the  same  for  ever  ;  provided,  that  if  any  such  rela- 
tion or  person,  at  the  time  of  title  accrued,  be  a  minor,  covert,  or  no7i 
compos  mentis,  in  prison,  or  out  of  the  limits  of  the  United  States, 
then  such  person,  his  heirs  or  representatives  (notwithstanding  the 
said  term  shall  have  expired),  may  recover,  if  legal  claim  be  laid 
within  seven  years  after  his  coming  of  age,  discoverture,  coming  to 
sound  mind,  enlargement  out  of  prison,  or  return  to  one  of  the  United 
States.  And  if  such  person,  at  the  death  of  the  intestate,  be  under 
no  legal  disability,  but  afterwards,  and  within  said  seven  years,  be 
covert,  noil  compos  mentis,  &c.,  then  such  person  shall  not  be  barred, 
although  said  term  may  have  expired,  provided  the  time  which  may 
have  elapsed  before  such  disability,  together  with  the  time  subsequent 
thereto,  and  before  claim  is  made,  do  not  exceed  the  said  term  of 
seven  years.' 

The  period  of  "  seven"  is  reduced  to  "  five"  years,  by  the  24th  sec- 
tion of  the  Act  of  February  24th  1834.* 

The  statute  is  a  bar  to  an  action  on  a  promissory  note  given  by  a 
testator  in  his  lifetime,  but  not  due  until  after  his  death,  if  no  suit  be 
brought  against  his  executor  until  more  than  six  years  have  elapsed 
after  the  debt  became  due,  and  this  notwithstanding  provisions  in  the 
will  for  the  payment  of  all  debts,  and  for  carrying  out  the  testator's 
business  after  his  death.'  But  it  has  been  held  that  an  administrator  is 
not  bound  to  plead  the  Statute  of  Limitations  against  a  debt  of  the 
estate,  which  he  believes  to  be  justly  due.  Legatees  or  other  persons 
interested  in  the  estate,  and  creditors  when  the  fund  was  not  sufficient 
to  pay  all,  may  plead  it ;  but  when  a  legatee  stands  by,  making  no 
inquiry  into  the  afi"airs  of  the  estate,  and  permitting  the  administrator 
to  pay  oif  creditors,  without  objecting  that  their  claims  have  been 
barred  by  the  statute,  the  payment  by  such  administrator,  if  made  in 
good  faith,  is  binding  upon  the  parties  in  interest,  for  whom  he  is  in 
the  nature  of  agent  or  trustee.'  In  an  action  against  an  administra- 
tor, to  recover  a  debt  contracted  by  the  decedent,  he  may  plead  the 
Statute  of  Limitations,  although  less  than  six  years  from  the  time  it 
accrued  have  expired  at  the  debtor's  decease.'' 

Act  of  1798.— By  the  4th  section  of  the  Act  of  April  1798,^  suits 
on  bonds  and  recognisances  given,  and  hereafter  to  be  given  by  per- 
sons, as  sureties  for  any  public  ofBcer,  are  limited  to  seven  years  from 
the  time  of  the  cause  of  action  accrued.     And  if  suits  be  instituted 

I  See  Kirb.  Rep.  423.  '  Man  v.  Warner,  4  Wh.  455. 

"  Wootering  v.  Stewart,  2  Yeates  483.  "  Ritter's  Appeal,  11  Harris  9o. 

8  See  Whart.  Dig.  "  Decedents,"  III.  '  Micheltree's  Adm.  v.  Veaoh,  7  Casey 

(d  )  455. 

'*  Furd.  Dig.  2SJ,  Pamph.  L.  77.  '  Purd.  Dig.  657,  3  Smith's  Laws  332. 


118  LIMITATIONS  TO  PENAL  ACTIONS. 

contrary  to  the  act,  the  defendants  may  plead  the  general  issue,  and 
give  the  act  and  the  special  matter  in  evidence.  And  if  the  plaintiff 
be  nonsuited,  or  if  a  verdict  or  judgment  pass  against  him,  the  defend- 
ant shall  recover  double  costs. 

As  to  the  limitation  of  suits  against  sureties  of  executors  or  admin- 
istrators, the  2d  section  of  the  Act  of  April  4th  1797,'  provides  that 
■where  a  return  of  nulla  bona  has  been  made  by  the  sheriff  of  the  pro- 
per county  to  an  execution  against  such  executors  or  administrators, 
their  sureties  shall,  on  notice,  unless  they  show  goods  or  lands  in  some 
other  county,  which  may  be  taken  by  a  testatum  fi.  fa.,  be  liable  for 
the  amount  of  debt  and  costs  in  actions  brought  against  them  on  their 
bonds,  provided  such  suits  shall  be  instituted  against  the  sureties  within 
seven  years  after  the  date  of  the  respective  bonds.^ 

Act  of  1824.— By  Act  of  29th  March  1824,  §  4,^  suits  against  the 
sureties  of  constables  shall  not  be  sustained  unless  the  same  be  insti- 
tuted within  three  years  after  the  date  of  such  obligation.  This  sec- 
tion is  still  in  force  .^ 

Limitation  in  penal  actions. — With  regard  to  penal  actions,  the 
statute  fixes  a  different  period  of  limitation,  and  prescribes^  that  all 
actions,  suits,  bills,  indictments,  or  informations,  which  shall  be  brought 
for  any  forfeiture  upon  any  penal  Act  of  Assembly  made,  or  to  be 
made,  whereby  the  forfeiture  is  or  shall  be  limited  to  the  common- 
wealth only,  shall  hereafter  be  brought  within  two  years  after  the 
offence  was  committed,  and  at  no  time  afterwards  ;°  and  all  actions, 
suits,  bills,  or  informations,  which  shall  be  brought  for  any  forfeiture 
upon  any  penal  Act  of  Assembly  made,  or  to  be  made,  the  benefit  and 
suit  whereof  is,  or  shall  be,  by  the  said  act,  limited  to  the  common- 
wealth, and  to  any  person  or  persons  that  shall  prosecute  in  that  be- 
half, shall  be  brought  by  any  person  or  persons  that  may  lawfully  sue 
for  the  same,  within  one  year  next  after  the  offence  was  committed, 
and  in  default  of  such  pursuit,  then  the  same  shall  be  brought  for  the 
commonwealth,  any  time  within  one  year  after  that  year  ended  ;  and 
if  any  action,  suit,  bill,  indictment,  or  information  shall  be  brought 
after  the  time  so  limited,  the  same  shall  be  void,  and  where  a  shorter 
time  is  limited  by  any  Act  of  Assembly,  the  prosecution  shall  be  within 
that  time.  This  act  is  taken  from  the  statute  of  31  Eliz.,  eh.  5,  from 
which  it  does  not  materially  differ,  except  that  the  latter  allows  three 
years  as  against  the  crown,  when  the  penalty,  or  any  part  of  it,  goes 
to  a  common  informer.  The  following  decisions,  which  have  taken 
place  under  the  English  statute,  seem  to  be  applicable  to  our  act,  as 
regards  the  time  of  bringing  penal  actions. 

Classification  of  limitations  in  penal  actions. — 1.  That  when  a  penal 
action  is  to  be  brought  within  one  year,  the  day  of  committing  the 
offence  is  inclusive.' 

2.  The  limitation  imposed  by  the  statute  to  the  bringing  of  actions 
applies  to  the  case  of  common  informers  only,  or  suits  for  the  benefit 

'  Purd.  Dig.  657,  3  Smith's  Laws  297.  ^  Com.  v.  Rose,  9  Casey  199. 

''  See  post,  as  to  the  limitation  of  suits  '  §  6,  Act  of  March  1785,  2  Smith's 

on  the  recognisances  of  sheriffs,  coroners.  Laws,  299. 

and  constables.  °  Graham  v.  Com.,  1  P.  F.  Smith  255. 

s  Purd.  Dig.  657,  8  Smith's  Laws  302.  '  Hob.  139. 
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of  the  crown  ;  but  does  not  restrict  the  party  grieved  from  bringing 
his  action  after  that  time.' 

3.  When  the  whole  penalty  is  given  by  statute  to  the  informer,  the 
statute  does  not  extend  to  it,  because  it  is  not  within  the  words  of  the 
act  which  mentions  penalties,  part  whereof  go  to  the  king,  and  penal 
statutes  are  not  to  be  extended  by  equity.  A  common  informer  may, 
therefore,  sue  after  the  year  expires.^ 

4.  If  an  information  on  a  statute  which  gives  one  half  to  the  king 
and  the  other  to  the  informer  be  brought  after  the  year,  it  is  good  for 
the  king's  moiety,  though  not  for  the  informer's.^ 

5.  Where  an  offence  is  prohibited  by  a  penal  statute  giving  a  cer- 
tain penalty,  but  which  was  also  an  offence  at  common  law,  the  statute 
does  not  affect  the  proceeding  at  common  law,  that  is,  make  it  neces- 
sary that  it  should  be  commenced  within  that  time,  as  limited  by  the 
statute.* 

6.  If  suit  be  regularly  commenced  within  the  year,  it  is  sufficient  to 
warrant  the  judgment  at  any  time  after.^ 

7.  The  defendant  need  not  plead  the  statute,  but  may  give  it  in  evi- 
dence under  the  general  issue.  For  the  statute  says  that  after  the  time 
limited,  "the  same  shall  be  void;"  consequently,  the  party  does  not 
owe  the  penalty  demanded,  the  informer  not  having  a  right  to  demand 
any  penalty  whatever.^ 

8.  This  statute  extends  to  all  penal  statutes,  made  as  well  before  it 
was  passed  as  since  ;  for  it  extends  by  its  words  to  all  statutes  made 
or  to  be  made.  It  is,  therefore,  an  existing  and  permanent  statute  of 
limitation.' 

By  the  Act  of  Congress  of  April  30th  1790,  §  31,^  no  person  shall 
be  prosecuted,  tried,  or  punished  for  any  offence  not  capital,  nor  for 
any  fine  or  forfeiture  under  any  penal  statute,  unless  the  indictment  or 
information  for  the  same  shall  be  found  or  instituted  within  two  years 
from  the  time  of  committing  the  offence,  or  incurring  the  fine  or  for- 
feiture, with  the  exception  of  persons  fleeing  from  justice.  This  statute 
extends  as  well  to  penalties  created  by  Congress  after  as  before  that 
act,  and  to  actions  of  debt  as  well  as  to  informations  and  indictments.' 

Act  of  1820.— By  the  third  section  of  the  Act  of  6th  March  1820,"' 
it  is  provided,  that  after  the  expiration  of  thirty  days  from  the  commis- 
sion of  the  offence,  no  suit  shall  bebrought  against  any  person  for  the 
penalty  imposed  on  the  drivers  of  public  stages,  mail  coaches,  and  car- 
riages, for  leaving  their  horses  unsecured,  and  also  upon  them,  as  well 
as  wagoners,  carters,  and  draymen  for  wilfully  obstructing  travellers  on 
the  highways.  A  similar  period  of  time  is  allowedfor  prosecutions  or 
convicliiohs  under  the  act  for  the  prevention  of  vice  and  immorality, 
and  of  unlawful  gaming,  and  to  restrain  disorderly  sports  and  dissipa- 
tion, passed  22d  April  179-1,  §  12,"  and  also  under  the  act  to  restrain  ihe 

1  2  T   R.  155  ;  in  note,  Esp.  on  Penal  ^  1  Salk.  383. 

Actions  73.  :Shaw354;Noy70. 

■'  Garth.  232,  1  Res.  ;  1  Shower  358  ;  Espm.  on  Penal  Actions  (9. 

Sed  vide  Bull.  N.  P.  195.  °  2  Laws  U.  S.  99. 

8  Cited  Ore.  Car.  331 ;  vide  Espin.  on  ^  2  Cranch  336  ;  1  Gallis.  397.  1 

Penal  Actions  75.  '"  P^i'd-  Dig-  916,  7  Re.  Laws  2.54. 

*  Hob.  270  ;  sed  vide  ?  13,  Act  of  21st  "  Pard.  Dig.  499,  3  Smith's  L.iws  179. 
March  1806 ;  4  Smith's  Laws  326. 
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giving  or  selling  of  liquors  at  vendues,  passed  9th  of  February 
1750-51.^  All  suits  and  prosecutions  by  virtue  of  the  act  regulating 
elections  must  be  brought  within  the  proper  county  within  six  months 
next  after  the  cause  shall  accrue.^  And  convictions  under  the  Act  of 
9th  April  1760,^  §  3,  for  hunting  deer  at  unlawful  seasons,  must  be 
made  within  a  similar  period.  And  now  by  Act  of  April  21st  1858, 
§  6,*  the  period  is  shortened  to  sixty  days.  Ten  days  are  allowed  for 
convictions  under  the  act  against  firing  guns,  &c.,  in  the  City  of 
Philadelphia,  passed  August  26th  1721 ;  °  and  two  months  for  actions 
against  captains,  owners,  or  consignees,  for  penalties  under  the  act 
regulating  the  importation  of  passengers.^ 

SECTION  II. 

LIMITATIONS   AS   TO   REAL   ESTATE. 

1.  Of  the  effect  of  the  statute  generally. 

2.  Of  the  suspension  of  the  running  of  the  statute. 

3.  Of  the  savings  in  the  statute. 

1.   Of  the  effect  of  the  statute  generally,  and  herein  of  adverse 


The  right  of  action  for  the  recovery  of  real  estate  may  be  divested 
in  various  ways,  but  the  most  common  is  by  the  operation  of  the  Stat- 
utes of  Limitation. 

Policy  of  the  statutes. — The  policy  of  such  statutes  in  general  is 
obvious.  They  are  essential  to  the  peace  of  society.  "  The  purpose 
of  the  statute,"  says  Chief  Justice  Gibson,'  "  is  to  compel  parties  to 
settle  their  controversies  while  the  evidence  of  their  rights  is  attain- 
able, and  to  put  a  reasonable  period  to  the  evils,  of  a  contested  owner- 
ship." 

In  addition  to  this  general  ground  of  the  destructive  effect  of  time 
upon  the  means  of  proof,  which  lies  at  the  foundation  of  all  statutes  of 
limitations,  and  of  the  presumptions  of  grant  and  payment,  there  is  a 
special  reason  springing  out  of  the  circumstances  of  a  State  containing 
within  its  borders  vast  tracts  of  wilderness,  wl^ch  it  was  her  policy  to 
redeem  from  their  wild  and  uncultivated  condition  with  as  little  delay 
as  possible.  "The  design  of  th6  statute,"  says  Judge  Kennedy,' 
"  was  not  only  to  give  peace  and  quiet  to  the  community,  but  likewise 
to  protect  men  in  the  possession  and  enjoyment  of  lands  whiich  they 
had  held  and  been  improving,  perhaps  at  great  expense  or  the  whole 
labor  of  the  better  part  of  the  occupant's  lifetime,  for  the  space  of 
twenty-one  years.  For  the  purpose  of  promoting  these  objects,  the 
statute  ought  to  be  favorably  construed.  Long  experience  has  proved 
most  satisfactorily  the  policy  of  it.  It  is  the  interest  of  the  State  that 
the  lands  within  it  should  be  improved  and  rendered  as  productive  as 
possible,  but  this  cannot  be  expected  unless  the  possessors  of  it  shall, 

>■  5  Smith's  Laws  397.  "  See  ?  9,  Act  of  7th  Feb.  1818  ;  7  Re. 

2  Sec.  24,  Act  of  15th  Feb.  1799 ;  3  Laws  29.     See  generally  for  flues,  &c., 

Smith's  Laws  340.  ante,  95. 

»  1  Smith's  Laws  228.  '  Altemas  v.  Campbell,  9  Watts  30. 

*  Purd.  Dig.  498,  Pamph.  L.  371.  ^  Uriswell  ».  Altemas,  7  Watts  581. 

'  Purd  Dig.  483,  1  Smith's  Laws  130. 
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after  a  reasonable  length  of  time,  be  made  perfectly  secure  in  their 
possession."  It  may  be  stated  as  a  general  rule,  that  the  law  favors 
the  preservation  of  enjoyments  acqu*ed  by  the  labor  of  one  man  and 
acquiesced  in  by  another  who  has  the  power  to  interrupt  him. 

Act  of  1785. — The  limitation  of  actions  for  the  recovery  of  real 
estate,  in  Pennsylvania,  depends,  at  present,  on  the  Act  of  26th  March 
1785. 

The  Act  of  1705^  provided  that  seven  years'  quiet  possession  of  lands 
■within  this  province,  which  were  first  entered  on  upon  an  equitable 
right,  shall  for  ever  give  an  unquestionable  title  to  the  same  against  all, 
during  the  estate  whereof  they  are  or  shall  be  possessed,  except  in 
cases  of  infants,  married  women,  lunatics,  and  persons  not  residing 
within  this  province  or  territories.  This,  however,  was  repealed  by 
the  Act  of  1785,  above  mentioned.^ 

The  first  section  of  the  latter  act  recites.  Whereas,  it  is  necessary 
for  the  quieting  of  the  estates,  and  for  the  greater  security  of  real  pro- 
perty, that  provision  should  be  made  for  the  limitation  of  actions  to  be 
brought  for  any  manors,  lands,  tenements,  or  hereditaments. 

The  second  section  provides  that,  from  henceforth  no  person  or  per- 
sons whatsoever,  shall  make  entry  into  any  manors,  lands,  tenements, 
or  hereditaments,  after  the  expiration  of  twenty-one  years  after  his  or 
their  right  to  the  same  first  descended  or  accrued  ;  nor  shall  any  person 
or  persons  whatsoever  have  or  maintain  any  writ  of  right,  or  any  other 
real  or  possessory  writ  of  action,  for  any  manor,  lands,  writs,  heredita- 
ments of  the  seisin  or  possession  of  him,  her,  or  themfeelves,  his,  her, 
and  their  ancestors  and  predecessors,  nor  declare  or  allege  any  other 
seisin  or  possession  of  him,  her,  or  themselves,  his,  her,  or  their 
ancestors  and  predecessors,  than  within  twenty-one  years  next  before 
such  writ,  action,  or  suit  so  hereafter  to  be  sued,  commenced,  or  brought.' 

The  fourth  section  contains  a  proviso,  hereafter  to  be  considered,  in 
favor  of  infants,  married  women,  non  compotes  mentis,  persons  impri- 
soned and  beyond  the  seas.^ 

The  statute  operates  on  the  right. — "  The  statute  does  not  operate  on 
the  possession  of  the  intruder,  trespasser,  or  disseisor,  but  on  the  right 
of  entry,  and  the  right  of  action  residing  in  the  owner ;  and  provides 
that  either  or  both  shall  be  used  within  twenty-one  years  after  the  same 
first  descended  or  accrued,  and  not  after,  except  in  special  instances. 
The  statute  was  made  to  bar  those  out  of  possession,  and  who  continued 
out  of  possession,  and  did  not  bring  suit  within  the  time  prescribed.' 
The  right  acquired  by  the  disseisor  or  intruder,  is  a  result  of  the  laches 
of  the  owner."  ^ 

"  Statutes  of  Limitation,"  says  LowRra,  C.  J.,  in  Forster  v.  C.  V. 
Eailroad,''  "  are  mere  definitions  and  limitations  of  the  generality  of  the 
common-law  principle,  vigilantibus  non  dormientibus  subveniunt  leges, 
and  the  courts  should  regard  them  as  passed  in  aid  of  the  common  law, 
and  therefore  as  furnishing  a  general  rule  for  cases  that  are  analogous, 
according  to  their  subject-matter,  to  those  expressed  by  the  statute." 

Begins  to   run  from  time  of  actual  adverse  possession. — Every 

1  Purd.  Dig.  652,  1  Smith  48.  *  Carlisle  v.  Stitler,  1  Pa.  K.  9.    Hus- 

2  9  Wheat.  319.  ton,  J. 

»  An   important  modifioation  of  this  ^Ilinman  v.  Cranmer,  9  Barr  40. 

act  has  beea  already  given  ;  ante,  96.  '  11  Harris  371. 

*  Vide  post,  130;  ante  100. 
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owner  is  in  possession  until  some  person  actually  enters  on  him  under 
an  adverse  claim,  and  the  Statute  of  Limitations  begins  to  run  from 
the  time  actual  adverse  possessiofi  is  taken  only.' 

The  policy  of  our  State,  as  stated  above,  being  to  improve  and 
render  productive,  as  soon  as  possible,  the  waste  and  unoccupied  lands, 
the  interpretation  put  upon  the  Statute  of  1785,  although,  in  the  first 
instance,  naturally  the  same  as  that  which  had  been  put  upon  the 
Statute  of  Jac.  I.  in  England,  where  a  trespasser  gained  nothing  more 
than  a  pedis  possessio,  has  been  extended  very  liberally  in  favor  of  the 
occupant,  so  as  to  suit  it  to  the  circumstances  of  a  country  in  which  a 
large  proportion  of  every  man's  land  is  unenclosed,  or  woodland.^ 

Twenty-one  years'  adverse  possession. — The  gist  of  the  statute  is, 
that  twenty-one  years'  adverse  possession  of  land  bars  all  right  of 
action,  and  gives  a  title  to  the  possessor.^  It  precludes  all  equity  as 
to  right  or  title  beyond  that  period.*  And  by  this  twenty-one  years' 
possession,  a  right  of  possession  is  acquired,  which  is  not  only  sufficient 
to  support  a  defence,  but  is  a  positive  title  under  which  one  may 
recover  as  plaintiff  in  ejectment ;  and  it  is  no  objection  to  such  title, 
that  after  the  twenty-one  years  had  expired,  the  premises  were  reco- 
vered from  such  party  in  an  action  of  ejectment. 

In  order  for  one  of  several  co-heirs  to  obtain  a  title  under  the  Statute 
of  Limitations,  it  is  essentially  necessary  to 'establish  an  ouster  of 
them,  and  an  actual  adverse  and  exclusive  possession  of  the  land  for 
twenty-one  years,  and  the  ouster  must  consist  of  some  unequivocal  act 
or  conduct  on  the  part  of  the  heir  so  entering,  amounting  to  an  adverse 
and  wrongful  possession  in  himself,  and  disseisin  of  the  others.'  Gene- 
rally, there  is  no  constructive  ouster  among  tenants  in  common.  Some 
positive  act  of  hostility  must  be  shown  to  constitute  a  disseisin.*  An 
acknowledgment  by  the  widow  and  a  co-heir  in  possession,  that  the 
party  claiming  was  the  owner  of  the  premises,  and  that  they  held 
under  him,  is  not  sufficieht  to  establish  an  ouster  by  such  party  of  his 
co-heirs,  in  order  to  give  a  title  under  the  Statute  of  Limitations.''  A 
tenant  in  common  died  indebted  to  his  co-tenants,  apparently  insolvent ; 
the  surviving  owners,  during  nearly  forty  years,  paid  the  taxes  and  the 
ground-rent  on  the  premises,  mortgaged  the  property,  and  erected 
buildings  thereon,  and  received  the  profits;  under  this  condition  of 
things,-  it  was  held  that  these  facts,  though  not  conclusive  of  an  ouster 
of  the  heirs  of  the  deceased  co-tenant,  should  have  been  submitted  to 
the  jury,  with  the  instruction  that  if  true  and  unexplained,  they  would 
justify  the  finding  of  the  ouster  claimed  to  have  taken  place.*  The 
entry  of  a  mother  as  a  member  of  and  with  the  family  of  which  her 
son  was  one,  was  not  an  entry  under  color  of  title,  so  as  to  be  a  start- 
ing point  for  the  running  of  the  Statute  of  Limitations ;  it  could  not 
run  against  the  son  without  ouster  and  exclusive  possession.' 
Of  adverse  possession. 

(1.)    What  constitutes  an  adverse  possession. 
(2.)   The  extent  of  the  adverse  possesion. 
I 

'  Carlisle  v.  Stitler,  1  Pa.  R.  6.  ^  Forward  v.  Deetz,  8  Casey  69. 

'  Gibson,   C.   J.,  Waggoner   v.   Has-         *  Bennet  v.  Bullock,  11  Casey  364. 
tings,  5  Barr  303.  '  Forward  v.  Deetz,  8  Casey  69. 

»  Crawford  v.  Neff,  3  Grant  ITS.  •  ^  Keyser  v.  Evans,  6  Casey  507. 

*  But  see  Act  of  1851,  ante,  96.  '  Clark  v.  Trindle,  2  P.  F.  Smith  492. 
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(1.)    What  constitutes  an  adverse  possession. 
IjJ  this  expression  is  meant  one  claiming  the  land  as  his  own.^     His 
claim   for  himself  is  a  claim  adverse  to  all  the  world,  and  protects 
equally  against  a  claim  never  made,  or  heard  of,  as  against  a  claimant 
■with  whom  there  is  a  dispute  every  day.^ 

The  character  of  the  possession,  whether  adverse  or  otherwise, 
depends  upon  the  intention  of  the  occupant.  It  is  not  adverse,  if  the 
party  taking  possession  intends  to  occupy  the  land  subject  to  the  will 
of  the  owner. ^ 

"  To  be  sure,"  says  Chief  Justice  Tilghman,*  "  if  a  man  enters, 
without  pretence  of  title  of  any  kind,  into  land  which  he  knows  to  be 
appropriated,  there  is  considerable  reason  to  suppose  that  he  does  not 
mean  to  deny  the  title  of  the  owner,  but  merely  to  occupy  the  land 
with  an  intent  to  become  a  purchaser,  especially  if  the  owner  lives  at 
a  distance.  But  the  presumption  may  be  rebutted  by  proof  that  he  set 
the  owner  at  defiance." 

Animus  may  always  he  shown. — This,  therefore,  being  a  question 
of  intention,  the  acts  and  declarations  of  the  party  are  always  compe- 
tent, and  are  constantly  received,  to  show  the  animus  with  which  pos- 
session was  taken.  It  may  be  shown  from  facts  and  circumstances, 
that  the  possession  was  not  adverse,^  of  which  nature  has  been  consi- 
dered to  be  a  possession,  for  example,  ta'ken  under  a  misapprehension 
of  boundary,  and,  therefore,  not  intended  to  be  adverse.^ 

Characteristics  of  adverse  possession. — The  characteristics  of  ad- 
verse possession,  as  defined  in  Hawk  v.  Senseman,''  and  which-  have 
become  stereotyped  expressions  in  many  later  decisions,  are,  that  it 
must  be  actual,  continued,  visible,  notorious,  distinct,  and  hostile.*  And 
every  element  in  the  definition  of  what  constitutes  adverse  possession 
must  exist.* 

"  Its  very  nature,"  says  Chief  Justice  Gibson,"  "  challenges  the 
right  of  every  opposing  claimant,  and  invites  him  into  the  arena  of 
litigation,  where  his  title  is  to  be  postponed,  but  for  having  postponed 
the  day  of  trial  beyond  the  period  prescribed  by  the  statute ;  and  it 
necessarily  exhibits  something  to  quicken  him  and  put  him  on  his 
guard." 

It  must  be  actual  and  uninterrupted  for  the  whole  period  of  twenty- 
one  years.^^  Therefore  an  occasional  occupancy,  even  though  accom- 
panied by  an  uninterrupted  use  of  the  land  as  a  woodlot,  for  cutting 
timber  and  the  payment  of  the  taxes,  did  not  bar  the  right  of  the  real 
owner.^^  The  use  of  an  unseated  tract  of  land  as  a  woodlot  is  not  an 
adverse  possession.'^  Actual  residence  on  the  land  is  not  an  essential 
ingredient  of  adverse  possession,"  if  there  should  be  enclosure  or  cul- 

1  Miles  V.  Miles,  8  W.  &  S.  135.  Bannon,  2  Wright  63. 

'  Leeds  v.  Bender,  0  W.  &  S.  318.  "  Groft  v.  Wenkland,  10  Casey  304; 

»  Criswell  v.  Altemas,  7  Watts  581.  Stephens  ».  Leach,  7  Harris  26:3. 

*  Overfield  v.  Christie,  7  S.  &  R.  176.  '"  Comegys  v.  Carley,  3  Watts  281. 

"  Wallace  v.  Duffield,  2  S.  &  R.  527.  "  Shaffer    v.   Lowry,    1    Casey    253  ; 

«  Comegys  v.  Carley,  3    Watts   280 ;  Olwine  v.  Holman,  11  Harris  279. 

Sailor  v.  Hertzogg,  2  Barr  185.  "  Sorber  v.  Willing,  10  Watts  141.       ^ 

'  6  S.  &  B.  23.  "  Wright  v.  Guier,  9  Watts  172. 

»  Peck  V.  Ward,  6  Harris  506  ;  Martin  "  PorterS),  McGinnis,  1  Barr  413. 
t   Jackson,  3   Casey  504;   Brandon  v. 
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tivation.'  The  occupancy  of  a  trespasser,  however,  who  neither  culti- 
vates nor  encloses,  continues  no  longer  than  he  remains  in  contact  with 
the  soil.  Occupancy  for  twenty-one  years  for  a  sugar-camp,  during 
the  sugar  season,  was  held  to  be  too  fugitive,^  though  the  defendant 
had  resided  on  and  cultivated  the  undisputed  part  of  the  tract,  and. 
made  sugar  and  cut  timber  on  the  land  in  dispute  for  more  than  twenty- 
one  years. 

But  where  one  supposing  land  to  be  vacant  settled  upon  it,  and  died, 
leaving  in  possession  his  widow  and  children.  Before  twenty-one 
years  from  the  time  of  settlement  had  expired,  the  holder  of  the  legal 
title  induced  the  widow  to  give  up  possession  to  him  by  using  threats 
of  "throwing  her  out  by  the  sheriff."  The  possession  being  thus 
interrupted  will  arrest  the  running  of  the  statute  in  favor  of  the  heirs 
of  the  former  occupant.' 

In  order  to  give  title  under  the  Statute  of  Limitations,  the  posses- 
sion of  a  plaintiff  cannot  be  tacked  to  that  of  a  former  possessor,  under 
whom  the  plaintiff  does  not  show  title.*  Where  a  plaintiff  in  ejectment 
claims  title  by  twenty-one  years'  adverse  possession,  he  must  show  every 
element  necessary  to  constitute  title  under  the  Statute  of  Limitations, 
and  if  not,  the  court  must  instruct  the  jury  that  there  is  not  sufBcient 
evidence  to  entitle  him  to  recover.*  The  evidence  must  exhibit  an  actual, 
adverse,  visible,  notorious,  hostile,  and  continued,  possession."  In  order 
to  give  title  under  the  Statute  of  Limitations,  the  possession  of  the 
disseisor  must  not  only  be  actual,  but  it  must  be  visible,  notorious, 
distinct,  hostile,  and  continued,  for  the  period  of  twenty-one  years ; 
and  where  a  survey  of  unappropriated  lands  had  been  made  by  compe- 
tent authority,  and  the  lines  of  an  unauthorized  survey  interfered  with 
it,  such  possession  was  held  not  to  be  such  adverse  possession  of  such 
interference  as  would  bar  the  right  thereto  of  the  holder  of  the  title  of 
the  original  survey.^ 

The  adverse  possession  must  be  continued  for  the  period  of  twenty- 
one  years.  So,  an  entry  within  that  penod  destroys  the  eflScacy  of  all 
prior  possession,  and  to  gain  a  title  under  the  Act  of  Limitations,  a 
new  adverse  possession  for  twenty-one  years  must  be  had.  But  where 
the  defendant  proves  an  adverse  possession  for  twenty-one  years  before 
the  ejectment,  it  constitutes  a  title  sufficient  to  recover.* 

The  law  does  not  require,  however,  that  the  occupant  should  be  tied 
down  absolutely  to  the  premises  without  the  ability  to  leave  them  under 
the  pain  of  breaking  the  continuity  of  his  possession.  It  was  held,  in 
Cunningham  v.  Patton,'  that  if  a  tenant  leaves  the  premises  for  five 
months  for  a  special  purpose,  with  the  intention  of  returning,  the  con- 
tinuity was  not  broken.  It  is  true  that,  where  an  intruder  abandons 
the  possession,  though  but  for  a  moment,  the  constructive  possession 
will  revert  in  the  owner,  and  the  statute  be  removed.     The  law,  in  the 

'  Johnston  v.  Irwin,  3  S.  &  R.  291 ;  '  Shroder    d.    Breueman,    9    Harris 

Royer  v.  Benlow,  10  S.  &  R.  306.  228,  and   Bishop   v.   Lee,  3   Barr   317, 

''  Adams  v.   Robinson,  6   Bai-r   271 ;  doubted.     Hole  v.  Rittenliouse,  1  Casey 

Hole  V.  Ritteuhouse,  1  Wright  120.  491,  Black,  J.,  dissented. 

'  Shaffer  v.  Lowry,  1  Casey  253.  *  Pederiek  v.  Searle,  5  S.  &  R.  239, 

*  Schraok  v.  Zubler,  10  Ibid.  38.  240.     As  to  the  subject  of  entry  jreue- 

*  De  Haven  v.  Landell,  7  Md.  120.  rally,  see  post,  129,  130,  &o. 
"  Nearhoif  et  al.  v.  Addlemau  et  al.,         '  5  Ban-  3ju. 

7  Ibid.  279. 
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case  of  abandonment,  casts  the  possession  on  the  legal  and  rightful 
owher.  An  uninterrupted  adverse  enjoyment  of  an  easement  on  the 
land  of  another,  for  more  than  twenty-one  years,  is  a  title  that  cannot 
be  disputed.'  And  when  one  uses  an  easement  whenever  he  sees  fit, 
■without  asking  leave,  and  without  objection,  it  is  adverse  ;  and  an  unin 
terrupted  adverse  enjoyment  for  twenty -one  years  is  a  title  which  can- 
not afterwards  be  disputed.^  Such  enjoyment,  without  evidence  to 
explain  how  it  began,  is  presumed  to  have  been  in  pursuance  of  an 
unqualified  grant ;  and  it  rests  with  the  owner  of  the  land  to  rebut 
such  presumption.^ 

There  may  be  a  continuity  of  possession  by  transfer  from  one  occu- 
pant to  another ;  or  by  transmission  from  father  to  son  by  descent ; 
and  thus  the  possession  of  one  man  may  be  eked  out  by  that  of  another  ; 
but  this  other  must  be  in  privity  with  him,  and  not  a  mere  stranger. 

Judge  Washington,  indeed,  in  Potts  v.  Gilbert,*  seemed  to  think 
that  a  disseisor  had  nothing  to  sell,  and  that  there  could  be  no  con- 
tinuity of  possession  by  sale.  And  there  may  be  much  reason  in  this. 
But  in  Overfield  v.  Christie,^  it  was  settled  that  the  adverse  possession 
of  an  occupant  without  right  may  be  transferred  to  a  purchaser,  and 
continued  by  him  for  the  residue  of  the  time  necessary  to  form  a  bar 
by  the  Statute  of  Limitations. 

Tacking. — "  One  who  enters  as  a  trespasser,"  says  Chief  Justice 
TiLGHMAN,  "  clears  land,  builds  a  house,  ai>d  lives  in  it,  acquires 
something  which  he  may  transfer  to  another  ;  and  if  the  possession  of 
the  two  added  together  amounts  to  twenty-one  years,  and  was  adverse 
to  him  who  had  the  legal  title,  the  Act  of  Limitations  will  be  a  bar  to 
his  recovery."  And  this  has  ever  since  been  held  to  be  the  law  of 
Pennsylvania.^  One  entering  under  a  parol  sale,  or  a  mortgage  by  a 
former  occupant,  may  tack  the  adverse  possession  of  such  occupant  to 
his  own.'  If  the  subsequent  holder  enters  with  the  assent  and  permis- 
sion of  the  previous  holder,  he  may  tack  one  possession  to  the  other  ; 
and  actual  possession  by  the  first  holder  at  the  time  of  the  entry  by 
the  second,  is  not  necessary  to  the  tacking.^  But,  as  stated  above,  the 
possession  of  one  man  cannot  be  eked  out  by  that  of  another  who  is  a 
stranger  to  him,  and  unconnected  with  him  in  title. 

What  is  necessary  to  support  plea  of  statute. — To  support  his  plea 
of  the  Statute  of  Limitations,  the  defendant  must  stand  on  his  own 
possession  ;  and  cannot  call  to  his  aid  the  possession  of  one  whose  title 
the  plaintiiF  has  purchased ; '  nor,  where  different  persons  enter  in 
succession,  each  retaining  possession  for  a  period  short  of  twenty-one 
years,  can  the  last  possessor  tack  the  possession  of  his  predecessors  to 
his  own,  so  as  to  make  one  entire  continuing  possession  of  twenty-one 
years,  to  bar  the  entry  of  the  owner.'"  But  where  a  defendant  sets 
up  a  possession  of  twenty-one  years,  and  shows  a  possession  in  A.,  he 
may  give  evidence  to  prove  "that  A.  held  adversely  to  the  plaintiif, 

1  Jones  V.  Crow,  8  Casey  398.  '  Cunningham  v.  Patton,  6  Barr  355. 

2  Garrett  v.  -Jackson,  8  Harris  331,  1  ^  Hughs  v.  Pickering,  2  Harris  297. 
Am.  Law  Reg.  438.                                          °  Cluggage  v.  Lessee  of  Duncan,  1  S. 

»  jbid.  &  R-  111 ;  see  8  Cranch  462 ;  Adams  47- 

*  3  W'.  C.  C.  R.  475.  50. 

6  7  s.  &  R.  175.  "  Lessee  of  Potts  v.   Grilbert,  (J.   0. 

«  Soheetz  v.  Fitzwater,  5  Barr  126.  April  1819  ;  1  Journ.  of  Jurisp.  256. 
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though  he  has  not  previously  proved  the  connection  of  A.'s  possession 
with  his  own.' 

Roving  possession  no  bar. — To  make  out  such  an  adverse  possession 
as  will  be  a  bar  to  an  action  of  ejectment,  it  must  continue  the  same 
in  point  of  locality  during  the  prescribed  period ;  for  a  roving  posses- 
sion from  one  part  of  a  tract  to  another  cannot  bar  the  right  of  entry 
of  the  owner  upon  any  part  of  the  land  which  has  not  been  held 
adversely  for  twenty-one  years,  although  the  different  periods  of  pos- 
session of  the  separate  parcels  should  amount  in  the  whole  to  that 
number  of  years.  And  not  only  must  such  possession  be  confined  to 
the  particular  parcel  so  occupied,  but  the  location  of  such  parcel  must 
be  shown,  that  it  may  be  seen  whether  the  continuity  of  possession 
during  the  whole  period  was  applicable  to  it.^  Where,  however,  there 
is  no  interference  of  surveys,  possession  of  part  is,  in  law,  possession 
of  the  whole ;  but  where  surveys  interfere,  the  Act  of  Limitations  has 
no  operation  against  him  who  has  the  best  right,  except  his  opponent 
takes  an  adverse  and  exclusive  possession.^ 

The  defendant,  to  support  this  defence,  must  also  clearly  show  that 
his  first  possession  was  taken  under  a  claim  hostile  to  that  of  the  true 
owner,  and  that  such  hostility  has  existed  on  the  part  of  the  succeed- 
ing tenants.* 

(2).   Of  the  extent  of  the  adverse  possession. 

This  is  one  of  the  most  interesting  and  important  points  of  the  sub- 
ject ;  and  particularly  in  this  country,  where  the  ownership  of  vast 
tracts  of  uncultivated  lands  depends  upon  the  extent  of  the  possession 
of  the  occupier. 

Possessio  pedis — Intrusion — Trespass — Oolor  of  title. — The  rule 
in  England  is,  that  a  trespasser  gains  no  more  than  a  pedis  possessio. 
The  earlier  cases  in  Pennsylvania,  adopting  the  British  construction 
of  the  statute  of  Jac,  I.,  confined  the  possession  to  the  part  actually 
enclosed,  and  adjudged  the  possession  of  the  unenclosed  part  to  him 
who  had  the  right.  It  was  considered  that  the  constructive  possession 
of  the  owner  could  only  be  displaced  by  a  pedis  possessio ;  and  to  the 
extent  of  it.  A  current  of  later  decisions  setting  in  at  a  very  early 
period  have  established  a  distinction  between  an  avowed  intrusion — 
the  intrusion  of  a  mere  trespasser — and  an  entry  under  color  of  right, 
which  is  defined  by  C.  J.  Gibson^  to  be  an  "  entry  made  under  a  bond 
fide  claim,  and  not  a  pretended  claim,  to  a  title  existing  in  another." 
The  words  "  color  of  title"  do  not  necessarily  import  the  accompani- 
ment of  the  usual  documentary  evidences ;  for  though  one  entering  by 
a  title  depending  on  a  void  deed  would  certainly  be  in  by  color  of  titlQ, 
it  would  be  strange  if  another,  entering  under  an  erroneous  belief  that 
he  is  the  legitimate  heir  of  the  person  last  seised,  should  be  deemed 
otherwise  ;  and  it  would  be  stranger  still,  if  his  alienee  were  deemed 
to  have  more  color  o.f  title  than  he  had  himself. 

Actual  occupant — Trespasser  obtains'no  constructive  possession. — 
Hence,  the  distinction  established  by  the  later  decisions  is,  that  the  pos- 

'  McCoy  V.  Trustees  of  Dickinson  Col-  Cluggage  v.  Lessee  of  Duncan,  1  Ibid, 

lege,  5  S.  &  R.  254.  111. 

^  1  Journ.  of  Jurisp.  256.  *  9  Johns.  167 ;  12  Ibid.  368  :  1  Johns. 

'  Burns  v.  Swift,  2  S.  &  R.  439  ;  see  C.  R.  387. 
also  Pipher  v.  Lodge,  4  S.  &  R.   315  ;         '  McCall  v.  Neely,  3  Watts  72. 
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session  of  an  occupant  by  colorable  title  is  coextensive  with  his  title ; 
in  other  words,  that  the  possession  of  one  who  enters  bond  fide  under 
color  of  the  title  of  another,  whose  limits  have  been  legally  defined  by 
a  survey,  is  coextensive  with  the  survey,  notwithstanding  he  actually 
encloses  and  cultivates  but  a  small  part  thereof.  While,  on  the  other 
hand,  the  possession  of  a  man  who  enters  as  a  mere  intruder  or  squatter, 
claiming  no  title  at  all,  or  claiming  a  title  of  his  own  origination,  is^ 
confined  to  his  actual  occupancy. 

Thus,  in  a  leading  case,'  it  was  held  that  a  person  who  without  title, 
or  color  of  title,  enters  on  unseated  land  which  has  been  surveyed  and 
patented  to  another,  acquired  a  right,  by  twenty-one  years'  possession, 
only  to  so  much  as  he  actually  cultivates  or  encloses  ;  in  other  words, 
that  a  mere  trespasser  obtains  no  constructive  possession.^ 

So,  too,  in  a  subsequent  case,*  it  was  decided  that  the  defendant, 
while  entitled  to  the  part  cultivated  and  enclosed  by  him,  was  not  pro- 
tected as  to  unenclosed  woodland,  though  he  used  the  wood  for  fuel  and 
fencing,  and  had  marked  and  designated  the  bounds  of  his  claim,  includ- 
ing within  those  lines  the  unenclosed  woodland. 

Where  the  owner  of  land  dies,  leaving  a  widow  and  children,  and  the 
widow  remains  in  possession  for  twenty -one  years  afterwards,  such  posses- 
sion will  not  give  her  title,  by  the  Statute  of  Limitations,  against  the 
heirs,  even  though  she  buys  in  another  title,  believing  that  of  her  hus- 
band defective,  unless  she  gave  distinct  and  unequivocal  notice  of  the 
adverse  claim.*  Where  the  assumed  line  was  the  south  boundary  of 
defendant's  grantor,  and  the  title  claimed  to  the  disputed  tract  below 
it  was  that  of  twenty-one  years'  user  as  woodland,  by  cutting  timber, 
topping  trees,  and  making  sugar,  but  without  other  actual  occupation 
in  any  part,  a  portion  of  the  alleged  southern  boundary  of  the  land 
thus  claimed  not  being  marked  or  defined  in  any  way,  it  was  held,  that 
the  use  was  not  such  an  actual  possession  and  occupancy  as  would  give 
title  under  the  Statute  of  Limitations,  the  case  being  that  of  an  adjoin- 
ing owner  with  legal  title  and  actual  boundaries,  trespassing  occasion- 
ally upon  his  neighbor's  land ;  and  that  his  declarations,  that  he  claimed 
the  disputed  tract,  were  not  of  any  weight,  unaccompanied  by  such 
an  occupancy  as  the  law  requires  to  obtain  title  as  against  the  real 
owner.'  ^ 

Possession  —  Actual  survey  —  Deed. —  But  Judge  Kennedy,  in 
Thompson  v.  Milford,^  has  materially  qualified  the  generality  of  the 
proposition  that  a  trespasser  is  confined  to  the  limits  of  his  enclosure 
or  cultivation.  "Though  this  may  be  true,"  says  he,  "as  a  general 
proposition,  yet  there  are  many  exceptions  to  it,  because,  clearing  or 
enclosing  land  is  not  the  only  mode  by  which  an  intruder  entering 
thereon,  without  color  of  title,  may  take  actual  and  exclusive  posses- 
sion thereof.  If  he  enters  under  color  of  title,  it  is  admitted  on  all 
hands,  as  where  he  enters  under  a  deed  of  conveyance  containing  a 
specific  description  of  the  land  by  metes  and  bounds,  believing  that  he 
nas  a  title,  when  in  truth  he  has  none  by  it,  he,  by  living  on  it  and 
■)ccupying  it,  in  the  customary  way,  will  be  considered  as  in  the  actual 

'  Miller  v.  Shaw,  7  S.  &  R.  129.  *  Iddings  v.  Cairns,  2  Grant  88. 

2  Sweeney  v.  McCulloch,  3  Watts  345.  *  Ewing  v.  Alcorn,  4  Wright  492. 

llcCaffrey  v.  Fisher,  4  W.  &  S.  181.  ^  7  Watts  442. 
»  Boyei-  V.  Benlow,  10  S.  &  R.  303. 
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exclusive  adverse  possession  of  all  the  land  lying  within  the  limits 
mentioned  in  the  deed,  from  the  time  of  his  entry.  Now,  a  deed  of 
conveyance  from  one  who  has  no  interest  to  pass  by  it,  though  recorded, 
cannot  be  regarded  as  either  actual  or  constructive  notice  to  anybody 
of  the  extent  of  the  possession  that  may  be  taken  under  it.  But 
the  party  having  taken  possession  of  the  land,  believing  he  had  a 
right  to  do  so  under  it,  it  is,  therefore,  when  produced,  considered  evi- 
dence of  the  extent  to  which  he  meant  to  take  possession,  and  renders 
the  possession  commensurate  with  such  extent.  Then  take  the  case 
of  an  intruder  who  enters  without  such  deed,  or  color  of  title,  but 
accompanies  his  entry  and  taking  possession  with  an  actual  survey  of 
the  land,  designating  by  visible  marks  on  the  ground  the  courses  and 
limits  thereof;  is  it  not  much  stronger  and  more  unequivocal  evidence 
of  his  intention  as  to  the  extent  of  the  land  that  he  means  to  possess 
and  hold,  than  his  entry,  without  mdre,  under  a  deed  which  passed  no 
interest  ?" 

To  what  extent  intruder's  possession  may  avail. — And  the  more 
recent  cases  appear  to  sanction  the  idea,  that  a  mere  intruder,  by  desig- 
nating his  boundaries  on  the  ground,  by  a  survey,  private  or  official, 
may  extend  his  possession  beyond  the  limits  of  his  cultivation  or  enclo- 
sure,^ on  the  principle,  that  he  who  sits  down  on  part  of  his  farm,  and 
uses  the  rest  of  it  as  other  men  use  their  forest  land,  is  adjudged  by 
the  law  to  be  in  the  possession  of  the  whole  of  it.^  But  the  mere 
blazing  of  trees,  and  thus  marking  a  line  round  the  spot,  will  not  ena- 
ble a  settler  to  hold  all  the  land  enclosed  within  the  limits  so  marked ; 
even  though  the  mark^  were  made  more  than  twenty-one  years  before 
the  commencement  of  the  action.^  Still,  the  payment  of  taxes  for 
twenty-one  years  by  a  mere  intruder,  changes  the  character  of  his  dis- 
seisin, and  raises  a  presumption  of  ouster  from  the  whole  tract,  and  that 
the  acquiescence  of  the  owner  is  tantamount  to  an  acknowledgment  of 
such  ouster,*  a  point  which  is  of  no  small  importance  in  the  considera- 
tion of  this  subject.  Payment  of  taxes,  therefore,  for  twenty-one  years, 
with  the  acquiescence  of  the  owner,  gives  the  occupant  a  title  by  the 
Statute  of  Limitations  to  the  whole  ;^  and  is  equivalent  to  color  of 
title,  evidence  of  his  claim,  and  the  extent  of  it.* 
2.  Suspension  of  the  running  of  the  statute. 

Entry  without  action — Its  effect. — Entry  without  action  avoids  the 
operation  of  the  statute  :  "  In  our  Act  of  1785,"  says  Chief  Justice 
Gibson,'  "  is  comprised  the  substance  of  the  21  Jac.  I.  c.  16,  under 
which  an  entry  has  always  had  its  common-law  properties  ;  and  these 
have  been  attributed  to  it,  under  our  statute,  by  the  ablest  men  in  the 
profession.  In  1803,  when  the  statute  was  about  to  close  its  bar  on 
rights  of  entry  in  existence  at  its  enactment,  the  agent  of  the  Penn 
family,  under  the  direction  of  the  late  Edward  Tilghman,  caused 
entries  to  be  made  into  the  messuages  and  lots  in  York  and  Carlisle  for 
the  preservation  of  the  proprietary  quit-rents.  Indeed,  the  statute 
expressly  recognises  the  conservative  properties  of  an  entry  alone,  by 

1  Porter  v.  McGinnis,  6  W.  &  S.  502 ;         *  McCall  w.  Neely,  3  Watts  69. 
s.  c.  1  Barr  413.  '  Criswell  v.  Altemus,  7  Watts  580. 

''■  Altemus  v.  Long,  4  Barr  255,  Gib-         °  Hockenburg  u.  Snyder,  2  W.  &  S. 

SON,  0.  J.  240. 

»  Bishop  V.  Lee,  3  Barr  214.  '  Altemas  ».  Campbell,  9  Watts  38. 
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treating  it  as  an  alternative  for, an  action.  These  properties,  however, 
are  purely  technical,  and  not  to  be  favored.  An  entry  puts  the  owner 
for  a  time  in  actual  possession  ;  and  as  that  in  the  case  of  a  mixed 
occupancy  is  referable  to  him  exclusively  who  has  the  right,  it  gives 
him  momentarily  the  advantage  of  actual  enjoyment ;  and  momentarily 
displacing  the  adverse  possession  of  the  occupant,  it  instantly  undoes 
all  that  his  intrusion  had  done  towards  the  accomplishment  of  a  title. 
Yet  it  must  be  perceived  that  this  eifect  is  subversive  of  the  purpose 
of  the  statute,  which  is  to  compel  parties  to  settle  their  controversies, 
while  the  evidence  of  their  rights  is  attainable,  and  to  put  a  reasonable 
period  to  the  evils  of  a  contested  ownership.  By  repeated  entries 
within  periods  of  twenty-one  years  a  contest  might  be  kept  on  foot 
interminably,  or  till  the  occupant's  proofs  had  perished  with  those  who 
could  establish  them ;  when  having  been  deterred  from  cultivating  and 
improving  the  land,  he  might,  at  last,  be  left  defenceless  by  the  lapse 
of  time,  which,  instead  of  having  fortified  his  title,  as  it  ought,  would 
be  found  to  have  destroyed  it.  Such  might  be  the  magic  of  a  posses- 
sion gained  by  an  entry  into  an  obscure  corner  of  the  land,  which  the 
law  would  not  otherwise  protect,  and  which  it  would  not  suffer  the  party 
to  maintain.  Such  an  entry,  however,  we  are  compelled,  by  the  terms 
of  the  statute,  to  say  is  as  effective  as  an  action  ;  but  we  are  at  liberty, 
and  policy  requires  us  to  hold  the  plaintiff  to  strict  proof  of  a  formal 
observance  of  the  ceremony." 

"  The  effect  of  an  entry,  it  is  agreed,  depends  on  the  intent  of  it 
expressed  by  words,  or  intimated  by  an  act  equally  significant.  There 
must  be  an  explicit  declaration  or  an  act  of  notorious  dominion,  by 
which  the  claimant  challenges  the  right  of  the  occupant ;  or  it  cannot, 
perhaps,  be  better  defined,  than  by  saying  that  the  entry  must  bear 
upon  the  face  of  it  an  unequivocal  intent  to  resume  the  actual  pos- 
session." 

In  the  above  case,  in  which  the  opinion  of  the  Chief  Justice  is  so 
extensively  quoted,  the  plaintiff's  agent  called  on  the  occupant,  in  pur- 
suance of  a  message  to  accept  a  lease,  but  no  lease  was  executed.  It 
was  then  arranged  that  he  should  go  to  the  house  and  see  it.  He  did  so, 
and  again  told  him  about  his  taking  a  lease.  No  agreement  was 
entered  into.  The  object  of  the  visit  was  a  compromise,  which  was  not 
effected.  It  was  held  not  a  sufBcient  entry  to  avoid  the  operation  of 
the  statute. 

No  particular  form  of  words,  however,  is  prescribed  by  law :  the 
Bubstantive  part  is  the  taking,  or  declaring  an  intention  to  take  or 
claim  possession.^  Where  the  agent  of  the  owner  enters  on  land  with 
the  avowed  object  of  claiming  it,  making  a  survey  of  it  with  the  know- 
ledge and  assent  of  the  person  in  possession,  these  acts  operate  to  bar 
the  running  of  the  statute.^ 

An  entry  by  the  owner  into  part  of  the  land  within  the  bounds  of 
his  survey,  is  an  entry  into  the  whole,  and  repossesses  him  of  the 
whole  as  well  of  the  part  actually  occupied  by  the  adverse  claimant 
as  of  that  which  was  in  his  constructive  possession  only.^  And  if 
there  be  no  one  residing  on  the  land,  it  is  not  necessary  to  seek  ihe 

1  Hoopes  V.  Garver,  3  Harris  525.  Hoopes  «.  Garver,  3  Harris  517. 

^IngersoU  v.   Lewis,    1   Jones   212;  ^  Altemus  v.  Long,  4  Barr  254. 

■Workman    v.    Guthrie,    5    Casey   495; 
VOL.  II. — 9 
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adverse  occupant  and  give  notice  of  the  claim  under  which  entry  is 
made.^ 

An  entry  by  the  true  owner  or  his  agent  is  necessary  to  'toll  the 
Statute  of  Limitations.  An  entry  under  a  power  of  attorney  from  the 
owner  as  administrator  of  another,  would  be  unavailable  for  that  pur- 
pose.^ But  such  entry  to  toll  the  statute  must  not  be  accidental,  nor 
by  invitation  of  him  in  possession,  nor  for  any  equivocal  purpose  what- 
ever, but  to  regain  a  pedis  possessio  of  the  land,  for  purposes  incon- 
sistent with  the  title  of  the  occupier.' 

An  entry  to  measure  off  a  portion  of  the  land  for  another  is  such  a 
declaration  of  dominion  as  will  stop  the  running  of  the  Statute  of 
Limitations;'  the  effect  of  an  entry  depends  on  the  intent  of  it  ex- 
pressed in  words,  or  intimated  by  an  act  equally  significant.* 

It  is  now^  held  in  England,  by  statute  3  &  4  Wm.  IV.,  that  no  per- 
son shall  be  deemed  in  possession  merely  by  reason  of  having  made  an 
entry. 

3.   Of  the  savings  in  the  act. 

Disabilities. — The  fourth  section  of  the  Act  of  1785  provides,  that 
if  any  person  at  the  time  such  right  or  title  first  descended  or  accrued, 
shall  be  within  the  age  of  twenty-one  years,  feme  covert,  non  compos 
mentis,  imprisoned,  beyond  the  seas,  or  from  or  without  the  United 
States,  such  person,  or  the  heir  or  heirs  of  such  person,  shall  within 
.  ten  years  next  after  attaining  full  age,  discoverture,  soundness  of  mind, 
enlargement  out  of  prison,  or  coming  into  the  United  States,  take 
benefit  of  or  sue  for  the  same,  and  not  afterwards. 

And  in  case  such  person  shall  die  within  the  said  term  of  ten  years 
under  any  of  the  disabilities  aforesaid,  the~heirs  of  such  person  shall 
have  the  same  benefit  that  such  person  could  or  might  have  had,  by 
living  until  the  disabilities  should  have  ceased  or  been  removed. 

It  has  been  considered  by  the  court  that  the  construction  of  this 
statute  ought  not  to  be  extended  by  equity,  so  as  to  contravene  the 
main  object  of  the  legislature,  by  keeping  up  the  uncertainty  of  title 
for  a  great  and  indefinite  length  of  time ;  and,  therefore,  that  the  ten 
years  are  to  be  counted  from  the  time  of  the  ceasing  or  removing  of 
the  disability  which  existed  when  the  title  first  accrued  ;  and  that  other 
and  successive  disabilities,  accruing  afterwards,  that  is,  after  the  first 
accruing  of  the  title,  are  not  to  be  regarded.^ 

And  thus,  to  enable  a  party  to  take  advantage  of  the  extension  of 
time  granted  by  the  proviso  of  the-statute,  it  is  necessary  that  the  dis- 
ability to  enter  should  exist  at  the  time  when  his  title  accrued  ;  for  if 
he  had  the  power  to  enter,  but  for  an  instant,  no  subsequent  disability 
will  be  sufficient  to  arrest  the  operation  of  the  statute.  And  the  prin- 
ciple is  the  same  where  a  disability  existing  at  the  commencement  of 
the  title,  is  afterwards  removed,  and  a  subsequent  disability  ensues  ; 
the  statute  continues  to  run,  notwithstanding  the  second  disability. 
As  where  the  claimant  is  an  infant  female  at  the  time  her  title  accrues 
and  afterwards  marries,  she  can  only  avail  herself  of  the  disability 
arising  from  infancy,  and  not  of  the  subsequent  disability  of  cover- 

1  Ilinman  v.  Cranmer,  9  Barr  40.  *  Ibid. 

2  Workman  v.  Guthrie,  5  Casey  495.  ^  1833. 

3  Hood  0.  Hood,  1  Casey  417,  2  Grant  °  See  ante,  103. 
229. 
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ture.'  The  disability  of  marriage  cannot  be  added  to  that  of  in- 
fancy.^ Nor  can  the  infant  child  of  a  woman  who  dies  covert  have  a 
longer  period  than  its  mother  would  haveliad,  if  she  had  survived  her 
husband.^ 

This  act  is  not  clearly  or  accurately  expressed,  when  it  speaks  of  a 
.person  dying  under  a  disability  within  ten  years.  The  meaning  is  that 
if  the  title  first  descends  or  accrues  to  a  person  under  disability,  and 
that  person  dies  before  the  disability  be  removed,  his  heir  shall  have 
the  same  benefit  that  he  himself  might  have  had,  by  living,  until  the 
disability  had  ceased ;  that  is  to  say,  he  shall  have  ten  years  from  the 
death  of  his  ancestor.  But  if  the  person  to  whom  the  title  first 
descends  or  accrues,  being  then  under  a  disability,  shall  live  till  the 
disability  cease,  then  ten  years,  and  no  more,  shall  be  allowed  to  him 
and  his  heir,  in  case  he  die  within  the  ten  years.  There  is  no  expres- 
sion in  the  act,  which  has  regard  to  any  disability,  but  one,  viz. :  that 
which  existed  when  the  title  first  descended  or  accrued  ;  nor  to  the  dis- 
ability of  any  person,  but  one,  viz. :  the  person  to  whom  the  title  first 
descended  or  accrued.* 

The  saving  in  the  statute  of  1785,  in  favor  of  persons  beyond  seas, 
or  from  and  without  the  United  States,  was  repealed  by  the  Act  of  the 
11th  Marctl815 ;  so  that  at  present,  persons  residing  abroad,  beyond 
seas,  and  out  of  the  United  States,  stand  upon  the  same  footing  as 
other  persons  who  are  under  no  disability. 

'  Adams  on  Bjectm.  59  ;  18  Johns.  45  ;  '  Ibid. 

1  Wheat.  292 ;  Thompson  v.  Smith,  7  S.  *  Thompson  v.  Smith,  7  S.  &  R.  212, 

&  R  209  TiLGHMAN,  G.  J.;  Rankin  v.  Tenbrook, 

2  Carlisle  v.  Stitler,  1  Pa.  R.  6.  6  Watts  388. 


CHAPTER    VI. 

OF  THE  PARTIES  TO  PERSONAL  ACTIONS. 


Plaintiff  must  have  legal  cause  of  action. 

Legal  title  always  ground  for  recovery. 

Title  must  be  set  out  in  pleadings. 

In  action  on  contract  party  in  whom  legal 
right  vested  must  sue. 

Where  debt  on  contract  has  been  as- 
signed action  must  be  brought  in  name  of 
assignor. 

Assignment  of  chose  in  action  not  de- 
feated by  death  of  assignor. 

Third  person  cannot  maintain  action  in 
his  own  name. 

When  covenantee  may  sue  in  his  own 
name. 

When  party  beneficially  interested  may 
bring  action. 

Assignee  of  insolvent  may  sue  in  his  own 
name. 

Otherwise  with  assignee  under  a  voluntary 
assignment. 

Insolvent  debtor  having  assigned  his  pro- 
perty cannot  sue. 

Assignee  of  chose  in  action  real  plaintiff. 

Substantial  plaintiff  responsible  for  costs. 

May  be  placed  upon  the  record  by  order 
of  court. 

Trustee  may  maintain  action  in  his  own 
name. 

Common  informer  may  sue  in  his  own 
name. 

Legal  title  sufficient  for  maintenance  of 
action. 

Marking  suit  to  use. 

When  plaintiff  is  competent  to  testify. 

Costs  paid  into  court  to  render  witness 
competent. 

Armstrong  v.  City  of  Lancaster  quoted. 

Hoak  V.  Hoak  quoted. 

Act  of  1829  as  to  equitable  transfers  and 
assignments. 


Cases  under  this  act. 

Act  of  1715. 

When  assignee  may  sue  in  his  own 
name. 

The  effect  of  the  statute. 

Cases  under  the  statute. 

Effect  of  death  of  party  with  whom  con- 
tract made. 

Action  on  contract  must  be  brought 
against  party  who  made  it. 

Action  against  survivor. 

Action  against  executors  or  administra- 
tors. 

In  joint  contracts  all  parties  jointly  inte- 
rested must  join. 

Effect  of  omission  of  joint  plaintiffs. 

Act  of  1838. 

Where  several  persons  have  joint  right 
of  action  one  may  commence  in  name  of 
all. 

Actions  for  torts  must  be  in  name  of  par- 
ties injured. 

Action  for  tort  not  assignable. 

Who  must  be  defendants  in  actions  for 
torts. 

In  tort,  master  or  principal  liable  for  ne- 
gligence. 

Who  may  join  as  plaintiffs  in  actions  ex 
delicto. 

Where  tort  is  joint,  plaintiff  has  his  elec- 
tion to  sue  one  or  all. 

Nol.  pros,  as  to  one  after  judgment  and 
before  verdict. 

Actions  by  and  against  married  women. 

Joinder  of  husband  and  wife. 

Qualification  of  principles  of  common  law 
by  Act  of  1848. 

All  parties  in  legal  proceedings  should 
be  brought  on  record  by  name. 

Amendments. 


Who  can  he  plaintiff. — The  party  having  the  legal  cause  of  action 
only  can  be  plaintiff.  Thus,  suit  by  the  heirs  of  B.,  by  their  agent 
A.,  on  a  lease  executed  by  him  as  agent,  cannot  be  sustained  on  error  ; 
though  such  an  error  might  be  amended  on  appeal  from  a  magistrate, 
as  to  whose  errors  our  courts  ought  to  be  liberal  -whenever  the  cause 

(133) 
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of  action  is  not  thereby  changed.^  So,  a  written  engagement  by  a 
third  party  to  a  constable  to  go  bail  for  the  debt  and  costs  of  an  exe- 
cution in  the  constable's  hands,  can  only  be  enforced  by  an  action  in 
the  name  of  the  constable,  and  not  in  the  name  of  the  plaintiff  in  the 
execution.^  In  a  pure  action  at  law,  a  legal  title  is  always  a  ground  to 
recover,  and  no  more  ought  to  be  set  out  in  the  pleadings.^ 

Action  must  he  in  name  of  person  in  whom  legal  right  is. — Since 
the  action  on  a  contract  must  be  brought  in  the  name  of  the  party  in 
whom  the  legal  right  is  vested,^  the  action  against  a  carrier  for  the 
non-delivery  of  goods  must  be  brought  in  the  name  of  the  consignee ;  for, 
by  the  delivery  to  the  carrier,  the  property  is  vested  in  the  consignee/ 
For  the  same  reason,  where  a  contract  has  been  made  with  an  agent, 
on  the  behalf  of  another,  the  principal  alone  can  sue,"  even  if  the  de- 
fendant were  ignorant  that  he  was  contracting  with  an  agent/  But 
where  an  agent  or  carrier  or  auctioneer  has  any  beneficial  interest  in 
the  performance  of  the  contract,  for  commission  or  freight,  a  lien  or 
other  cause,  he  may  sustain  an  action  in  his  own  name  ;'  in  each  of 
which  cases,  however,  the  principal  or  owner  might  sue.' 

Where  the  debt  or  contract  has  been  assigned,  the  legal  interest 
remains  in  the  assignor  or  trustee,  in  whose  name,  or  in  the  name  of 
his  legal  representatives,  the  action  must  be  brought,^"  except  where  the 
assignee  is  authorized  to  sue  in  his  own  name,  by  the  custom  of  mer- 
chants, or  by  statute.  And  an  action  may  be  maintained  on  a  written 
contract,  not  in  its  nature  negotiable,  in  the  name  of  the  party  to 
whom  it  has  been  delivered  over,  without  the  name  of  the  assignor, 
where  there  has  been  an  express  promise  by  the  defendant."  So  the 
assignee  of  a  debt  resting  on  an  open  account  may,  under  certain  cir- 
cumstances, support  an  action  thereon  in  his  own  name  against  the 
debtor — as  where  T.  was  indebted  to  J.  &  C.  on  open  account,  and  C. 
transferred  his  interest  therein  to  J.,  who  gave  notice  thereof  to  T., 
and  he  assumed  payment  thereof  to  J.'^ 

The  plaintiff  may  require  the  person  for  whose  use  the  action  was 
instituted  to  produce  the  assignment  under  which  he  claims  the  action 
for  his  use,  on  a  rule  to  show  cause,  returnable  at  a  time  to  be  fixed 
by  the  court.''  The  assignment  of  a  chose  in  action  is  not  defeated  by 
the  death  of  the  assignor,  but  the  assignee  is  entitled  to  the  aid  and 
may  use  the  name  of  his  executor  or  administrator."  The  legal  title  to 
sue  is  suf&cient  to  support  an  action  at  law  in  the  name  of  the  trustee, 
without  proof  that  the  suit  was  brought  at  the  instigation  of  the  cestui 
que  trust}' 

'  Frankem  v.  Trimble,  5  Barr  520.  1 ;  Girard  ».  Taggart,  5  S.  &  R  19  29  30 

=  Cummings  v.  Klapp,  5  W.  &  S.  511.  '  7  T.  R.  356  n.  a. ;  4  Taunt.  577' n.  '; 

^  Irish  V.  Johnston,  1  Jones  487 ;  Gib-  4  Campb.  196  ;  2  Cain.  Ca.  in  Err.  341  ■ 

SON,  C.  J.  15  East  67 ;  Girard  v.  Taggart,  5  S.  & 

*  1  Chit.  Plead.  *3 ;  13  Johns.  496 ;  R.  19. 

1  Wheat.  85.  '»  1  Saund.  210 ;  4  T.  R.  340,  341  •  2 

"■  8  T.  R.  330;  1  Johns.  9,  15,  215  ;  Cranch  342;  Guthrie  v.  White,  1  Dallas 

see  an  exception,  1  Johns.  1 ;  3  Campb.  268  ;  Paul  v.  Witman,  3  W.  &  S.  407  • 

320.  Frankem  v.  Trimble,  5  Barr  520 

«  3  B.  &  P.  147 ;  12  Johns.  401 ;  6  "12  Mass.  281. 

Ibid.  94  ;  10  Ibid.  387  ;  sed  vide  13  Ibid.  '^  4  H.  &  Johns.  351. 

88  ;  10  Ibid.  396  ;  4  Campb.  195.  '»  3  Ibid.  545  ;  see  Holdship  c  Doran 

'  11  Johns.  23  ;  12  Ibid.  1 ;  14  Ibid.  2  Pa.  R.  9.                                F                 . 

466  ;  1  Campb.  337.  "  9  Mass.  337  ;  12  Ibid.  206. 

'  6  Taunt.  65  ;  1  M.  &  S.  581 ;  2  Ibid.  '^  Armstrong  t'.  Lancaster  5  Watts  68  • 

426  ;  1  Esp.  493  ;  1  H.  Bl.  81  ;  16  Johns,  Com.  v.  Lightner,  9  W.  &  S.  118.            ' 
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A  promise  by  a  debtor  to  his  creditor  to  pay  his  debt  to  a  third  per- 
se n,  will  not  enable  such  person  to  maintain  an  action  in  his  own  name, 
for  its  recovery  ;  ^  but  where  one  person  pays  money  to  another  for  the 
use  of  a  third  person,  or  where  a  person,  having  money  belonging  to 
another,  agrees  with  that  other  to  pay  it  over  to  a  third  person,  in  both 
these  cases  an  action  may  be  brought  in  the  names  of  the  persons 
beneficially  interested.^  Where  F.  covenants  to  become  the  surety  of 
0.  to  M.,  in  a  certain  note  in  which  G.  is  then  surety,  and  thereby  to 
"  relieve  and  exonerate"  the  said  G.  as  surety,  G.  is  the  proper  plain- 
tiff in  an  action  for  the  breach  of  the  covenant.'  A  covenant  to  pay 
one,  money  which  belongs  to  another,  and  so  appears  on  the  face  of  the 
covenant,  may  be  sued  in  the  name  of  the  covenantee  ;  and  it  does  not 
lie  with  the  covenantor  to  object  that  the  suit  is  not  sanctioned  by  the 
cestui  que  trust}  Where  a  covenant  is  made  by  one  man  for  the 
benefit  of  another,  an  action  on  the  covenant  must  be  brought  in  the 
name  of  the  party  to  ivhom  it  was  made,  and  not  by  him  for  whose 
benefit  it  was  made.^  In  assumpsit,  the  person  for  whose  benefit  the 
promise  was  made,  may  support  the  action."  A  promise  to  pay  the 
assignee  of  a  chose  in  action,  entitles  him  to  sue  in  his  own  name,  in 
assumpsit,  though  the  contract  signed  be  a  specialty.^ 

If  one  pay  money  to  another  for  the  use  of  a  third  person,  or 
having  money  belonging  to  another,  agree  with  that  other  to  pay  it  to 
a  third,  the  action  lies  by  the  party  beneficially  interested.  But  where 
the  contract  is  for  the  benefit  of  the  contracting  party,  and  the  third 
person  is  a  stranger  to  the  consideration,  the  action  must  be  by  the 
promissee.^ 

Assignees  of  insolvent. — The  assignees  of  an  insolvent  under  the 
insolvent  law  of  this  State,  may  sue  in  their  own  names,  and  this, 
without  stating  their  character  of  assignees  on  record ;  ^  but  the  assignees 
of  a  foreign  insolvent  or  bankrupt  suing  here,  must  use  the  name  of 
the  insolvent  or  bankrupt.^" 

Assignees  under  voluntary  assignment. — With  regard  to  assignees 
under  a  voluntary  assignment  for  the  benefit  of  creditors,  a  difference 
exists  as  to  the  parties  to  an  action  from  the  case  of  an  assignment 
under  the  insolvent  laws.  Where  a  debt  or  contract  has  been  assigned 
under  a  voluntary  assignment,  the  legal  interest  remains  in  the 
assignor,  as  we  have  above  seen,  and  the  assignee  must  institute  his 
action  in  the  name  of  the  former,  which  he  may  do  without  consulting 
him,  or  even  informing  him  of  it ;  and  in  such  case  the  assignor  is 
considered  as  out  of  the  question,  and  is  not  liable  for  costs."  But 
where  the  debt  or  contract  takes  place  after  the  assignment,  the  action 
must  be  brought  in  the  names  of  the  assignees.  Thus,  if  assignees  for 
the  benefit  of  creditors  sell  the  goods  which  have  been  assigned  to 
them,  the  action  for  the  price  of  the  goods  should  be  in  their  own 
names  ;  though,  if  in  the  writ  and  declaration  they  style_  themselves 
assignees,  it  is  mere  surplusage,  and  does  not  affect  their  right  of 

'  1  Har.  &  Gill's  K.  484.  °  Blymire  v.  Boistle,  6  Watts  182. 

''  Ibid  "  Cooper  v.  Henderson,  6  Binn.  189. 

3  Flinn  v.  M'Gonigle,  9  W.  &  S.  75.           "  Byrne  v.  Walker,  7  S.  &  R.  483  ;  1 

*  6  Cowen  201.  Johns.  118  ;  2  Ibid.  342 ;  11  Ibid.  488. 

5  Stroheoker  u. Grant,  16  S.  &  E.  237.        "  Steele  v.  Phoenix  Ins.  Co.,  3  Binn. 

6  Ibid.  241.  312;  Fetterman  v.  Plummer's  Adm'r.,  9 
'  4  Cowen  13.  S.  &  R.  22. 
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action.'  An  assignment  under  the  Insolvent  Act  will  not  pass  any 
interest  in  a  chose  in  action  which  was  before  voluntarily  assigned  by 
the  insolvent.  But  the  insolvent  cannot  bring  a  suit  for  such  chose  in 
action  without  the  assent  of  his  previous  assignee.  Having  sued 
with  his  assent,  the  assignee  is  not  a  competent  witness  for  the  plain- 
tiff; for  he  is  liable  to  the  defendant  for  costs,  on  the  plaintiff's 
failure.^ 

An  insolvent  debtor,  who  has  assigned  his  property,  cannot  main- 
tain an  action  in  his  own  name,  where  the  cause  of  action  accrued  at 
or  previously  to  the  assignment,'  though  his  assignees  have  not  given 
bond  pursuant  to  the  Insolvent  Act,*  or  even  though  empowered  by  his 
creditors,  and  his  assignees  have  not  acted  ;°  unkss  where  he  sues  for 
a  cause  of  action  which  did  not  pass  by  the  assignment ;  as  for  a 
malicious  abuse  of  legal  process  in  seizing  his  goods  prior  to  the 
assignment ;  *  or  for  taking  an  excessive  distress  for  rent.'  A  debtor 
discharged  under  the  Insolvent  Law,  who  had  previously  made  a 
general  assignment  of  his  property,  may,  upon  proof  of  the  payment 
of  all  the  debts  owed  by  him,  at  the  time  of  his  discharge,  maintain  an 
ejectment  in  his  own  name,  for  land  assessed  by  him,  without  a  reas 
sessment.'*  The  trustee  of  an  insolvent  debtor  cannot  sustain  an  action 
in  right  of  the  insolvent,  without  having  first  given  bond.^ 

If  assignees  for  the  benefit  of  creditors  sell  the  goods  which  have 
been  assigned  to  them,  the  action  for  the  price  of  the  goods  should  be 
in  their  own  name  ;  but  if  they  style  themselves  "  assignees,"  it  is 
merely  supfJlusage,  and  their  right  of  action  is  not  affected.'"  And  so 
of  executors."  In  an  action  by  an  assignee,  in  the  name  of  the 
assignor,  the  defendant  cannot  defeat  the  suit,  by  showing  a  want  of 
interest  in  the  nominal  plaintiff.'^ 

For  all  questions  of  substance  and  justice,  the  assignee  of  a  chose 
in  action  is  the  real  plaintiff.  He  is  responsible  for  costs,  and  the 
court  would  interfere  at  once  to  prevent  the  nominal  plaintiff  from  dis- 
continuing the  action,  or  releasing  it.'^  Thus  suit  must  be  brought  on 
a  note  payable  in  work,  in  the  name  of  the  payee,  and  it  is  immaterial 
to  the  defendant,  whether  the  payee  is  the  actual  owner  or  not,  as  pay- 
ment on  the  foot  of  an  execution  could  be  a  valid  discharge."  So  a 
bond  fide  purchaser  for  value,  without  notice,  of  a  corporation  coupon- 
bond  payable  to  bearer,  may  sue  in  his  own  name,  and  is  not  affected 
by  the  equities  of  prior  holders."  And  the  Supreme  Court  have  held, 
that  the  coupons  of  railroad  bonds  are  negotiable  instruments,  and  may 
be  sued  on  by  the  holder  separate  from  the  bonds.'^ 

In  this  State,  the  person  having  the  beneficial  interest  is  considered 

'  Wilmarth  v.  Mountfort,  8  S.  &  R.  262. 

124.  i»  Wilmarth  v.  Mountfort,  8  S.  &  R. 

''  7  Cowen  650.  124. 

•'  Young  V.   Willing,   2  Dallas  276  ;  "  Ibid. ;  Com.  v.  Haffey,  6  Barr  348  ; 

Power  V.  Hollman,  2  Watts  218.  Miltenberger  v.  Schlegel,  7  Ibid.  241. 

*  Lessee  of  Willis  v.  Row,  3  Yeates  "  10  S.  &  R.  400. 

,  520.  ^^  Jones  v.  Martins,  1  Harris  616 ;  per 

]      5  Stoever  v.  Stoever,  9  S.  &  R.  434.  Coultek,  J. 

I      6  Sommer  v.  Wilt,  4  S.  &  R.  19,  28.  "  Reynolds  v.  Richards,  2  Harris  205. 

'  O'Donnel  v.  Seybert,  13  S.  &  R.  54.         ^^  Fox  v.  Iron  Co.,  17  Leg.  Int.  149. 

*  Power  V.  Hollman,  2  Watts  218.  '"  County  of  Beaver  v.  Armstrong,  8 
» Ibid. ;  Immel  v.  Stoever,  1  Pa.  R.  Wright  63. 
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as  the  substantial  plaintiff,  thougli  his  name  does  not  appear  on  the 
record,  and  the  defendant  may  plead  that  the  action  was  for  his  use, 
and  set  off  a  debt  due  from  him.^  The  trustee  may  maintain  an  action 
generally  in  his  own  name,  nor  can  a  third  person  set  up  the  cestui  que 
trust's  title  to  defeat  him.^  Thus  the  trustee  of  the  legal  estate  may 
maintain  an  action  for  waste  in  his  own  name  against  the  equitable 
tenapt  for  life,  without  naming  himself  as  trustee  in  the  pleadings.^ 

This  rule  as  to  legal  parties  runs  throughout  a  case  ;  therefore,  it 
would  be  error,  should  the  nominal  plaintiff  die,  to  swear  the  jury,  and 
try  the  cause  in  the  name  of  the  cestui  que  use*  An  action  against  a 
prothonotary  for  taking  illegal  fees,  cannot  be  maintained  by  an  attor- 
ney at  law  who  pays  the  fee  in  behalf  of  the  client.' 

A  common  informer  may  sue  in  his  own  name,  whether  the  penalty 
be  given  to  him  in  whole  or  in  part,  and  this  without  any  positive 
direction  in  the  act  imposing  the  penalty .°  When  a  suit  is  brought 
"  for  use,"  without  specifying  the  persons  for  whose  use  it  is  brought, 
it  is  error  in  the  court,  to  refuse  to  compel  the  counsel  for  the  plaintiff 
to  put  the  names  of  the  persons  for  whose  use  it  is  brought  upon  the 
record,  when  requested  by  the  defendant  so  to  do  7 

Title  of  equitable  plaintiff. — The  title  of  an  equitable  plaintiff  need 
not  be  traced  from  the  legal  plaintiff  by  averment,  or  otherwise  indi- 
cated than  by  marking  the  suit  to  his  use.  A  legal  title  is  certainly 
sufficient  for  the  maintenance  of  an  action,  except,  perhaps,  where  the 
commonwealth  stands  as  a  trustee  in  an  of&cial  bond  ;  and  there  it  may 
be  necessary  to  show  a  particular  injury  as  a  title  to  her  interference, 
in  order  to  secure  the  obligor  from  an  officious  intermeddling.  But  to 
encumber  the  pleadings,  in  ordinary  cases,  with  immaterial  suggestions, 
would  be  not  only  unnecessary,  but  prejudicial  by  reason  of  its  ten- 
dency to  complication  and  the  introduction  of  irrelevant  proof.  The 
court  will  undoubtedly  search  out  the  actual  plaintiff,  where  it  is  neces- 
sary, and  fix  on  him  the  responsibility  of  a  party,  by  subjecting  him 
to  costs,  a  plea  of  set-off,  or  any  other  liability  that  may  be  necessary 
to  protect  the  defendant ;  but  here,  where  a  recovery  on  the  naked 
legal  title  would  have  been  a  conclusive  bar  to  another  action  by  any 
one,  to  set  out  the  equitable  title  in  the  declaration  was  unnecessary. 
The  equitable  owner  of  a  right  of  action  can  recover  on  the  legal  title 
only  ;  and  any  one  attempting  to  use  it  a  second  time,  would  be 
repulsed  at  once  by  a  plea  of  former  recovery.  The  rights  of  a  party 
not  named  in  the  record,  but  claiming  ownership,  may  be  protected  by 
his  lying  by  until  recovery  had,  then  arresting  the  money  in  the  sheriff's 
hands  by  notice  not  to  pay  it  over,  ruling  it  into  court,  and  moving  for 
leave  to  take  it  out.  The  court  can  then  determine  the  various  pre- 
tensions, or  direct  an  issue  ;  or,  perhaps,  it  may  be  done  before  reco- 
very, on  motion  to  strike  out  the  name  of  the  one  claimant,  and  insert 
the  other.     The  rejection  of  evidence  tending  to  establish  the  transfer 

'  Per  Duncan,  J.,  Bury  v.  Hartman,  '  Woodman  v.  Good,  6  W.  &  S.  169. 

4  S.  &  R.  184 ;  Canby  v.  Rideway,  1  *  Hesa  v.  Hesa,  2  Rawle  67. 

Binn.  496.  *  Baldwin  v.  Cash,  7  W.  &  S.  425. 

2  Hunt  V.  Crawford,  3  Pa.  R.  426.  See  ^  Megargell  v.  The  Hazletou  Coal  Co., 

Heath  v.  Knap,   1  Barr  491  ;    and  see  8  "W.  &  S.  342. 

Schuylkill  Nav.  Co.  v.  Farr,  4  W.  &  S.  '  Holdship  v.  Doran,  2  Pa.  R.  9. 
363. 
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of  the  chose  in  action  by  the  legal,  to  the  equitable  plaintiff,  would  not 
be  cause  to  reverse  a  judgment,  unless  the  want  of  the  evidence  thus 
rejected  prevented  a  recovery.^ 

Costs  paid  may  render  witness  competent. — A  plaintiff  who,  after 
suit  brought,  paid  all  the  costs  which  had  accrued,  gave  security  for 
all  which  might  accrue,  and  assigned  all  his  interest  in  the  claim  for 
which  suit  was  brought  to  another  person,  is  notwithstanding  incom- 
petent to  testify  on  the  trial  of  the  cause.  Costs  paid  into  court  to 
render  a  witness  competent,  are  absolutely  paid,  and  are  irrecover- 
able.^ As  this  case  so  fully  illustrates  a  practice  of  transcendent 
importance  in  Pennsylvania,  we  have  deemed  it  proper  to  introduce 
here  the  opinion  of  the  court,  which  was  delivered  by  Gibson,  C.  J. 
"  When  a  plaintiff  of  record  sells  his  title  to  make  himself  a  witness, 
he  takes  the  fruit  of  his  testimony  beforehand  ;  and  though  strictly 
free  of  legal  disqualification,  by  payment  and  deposit  of  costs,  he 
gains  an  advantage  from  his  position  in  the  cause  which  the  defendant 
may  not  use  the  like  means  to  counteract.  It  is  certainly  too  firmly 
established  to  be  controverted,  that  such  a  plaintiff  may  so  divest  him- 
self of  interest  as  to  be  a  witness  for  his  assignee  ;  but  the  inequality 
of  the  principle  in  its  application  to  the  parties  would  seem  to  dictate 
a  restriction  of  it  to  cases  falling  indisputably  within  the  limits  assigned 
to  it  by  the  decisions.  The  rule  to  be  extracted  from  these  is  simply 
that  a  plaintiff,  having  assigned  his  title,  paid  the  costs  incurred,  and 
deposited  a  sum  incontestably  adequate  to  those  to  be  incurred,  has 
qualified  himself  to  be  sworn  ;  and  the  reason  of  it  is,  that  the  pay- 
ment and  deposit  being  on  condition  that  the  defendant  takes  the  costs 
of  the  action  out  of  court  at  the  termination  of  it,  whatever  may  be 
the  event,  have  divested  the  plaintiff  of  all  possibility  of  loss  or  gain 
from  the  verdict.  How  stood  the  plaintiff  in  the  present  case  when 
called  to  testify  ?  He  had  assigned  his  entire  interest ;  but  he  had 
received  the  costs  of  the  reference  from  a  contingent  liability,  for 
which  he  could  be  extricated,  but  by  actual  payment  into  court,  as 
mere  security  would  have  left  him  exposed  to  an  execution  in  the 
event  of  an  adverse  recovery.  These  were  therefore  to  be  refunded. 
But  the  plaintiff's  assignee  had  paid  fifty  dollars  into  court,  and  taking 
this  to  be  a  deposit  in  reimbursement  of  the  costs  of  the  reference,  it 
left  a  surplus  of  but  eleven  dollars  ;  a  sum  palpably  too  small  to  answer 
the  accruing  costs,  and  proved  to  be  so  by  the  event.  As  to  security 
instead  of  actual  deposit  of  the  residue,  it  is  sufficient  to  say  that  it  is 
not  what  seems  to  be  demanded  by  the  decisions.  If  less  than  pay- 
ment would  suffice,  we  should  soon  be  called  on  to  dispense  even  with 
security  where  the  plaintiff  himself  should  be  sufficient.  But  security 
has  not  the  effect  of  releasing  him  who  receives  it  from  direct  personal 
responsibility  ;  and  even  if  it  had,  it  would  leave  the.  plaintiff  exposed 
to  his  surety's  action  for  reimbursement. 

"  The  accruing  costs  then  being  unpaid,  was  the  plaintiff  of  record 

liable  to  pay  them  ?     In  Fetterman  v.  Plummer,^  a  distinction  was 

taken  between   an  assignment  after  writ  brought,  and  an   equitable 

assignment  before  it,  the  nominal  plaintiff  being  answerable  for  costs 

"  in  the  first  instance,  and  not  in  the  second ;  but  whether  for  costs  to 

'  Armstrong  v.  City  of  Lancaster,  5         ^  Clement  v.  Bixler,  3  Watts  248 
Watts  68-69.  »  9  S.  &  R.  22. 
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be  incurred  was  not  specified.  And  in  Brown  v.  Weir/  the  same  thing 
was  predicated  in  the  same  general  terms.  It  would  seem,  however, 
that  all  the  costs,  whether  present  or  subsequent,  have  been  considered 
as  standing  in  this  respect  on  the  same  footing.  In  Steele  v.  The 
Phoenix  Insurance  Company,^  the  leading  case,  all  the  costs,  including 
those  of  the  trial,  and  none  further  could  accrue,  were  paid  before  the 
plaintiff  was  offered ;  and  in  the  report  of  Brown  v.  Weir,  it  is  said 
that  a  sum  sufficient  to  cover  '  all  the  costs  of  the  suit'  was  paid  in, 
which  would  include  those  to  be  incurred.  In  Patton  v.  Ash,^  a  deposit 
to  answer  future  costs  was  expressly  included  ;  and  the  same  thing  was 
done  in  North  v.  Turner,''  and  Willing  v.  Peters.^  But  in  Richter  v. 
Selin,^  it  was  said  that  at  least  the  costs  incurred  at  the  time  of  the 
assignment  must  be  paid ;  which  implies  a  doubt  as  to  the  accruing 
costs  not  warranted  by  the  principle  of  the  distinction  between  assign- 
ment before  suit  brought  and  assignment  after  it.  Under  the  former, 
our  courts  are  to  execute  the  trust  in  accordance  with  chancery  prin- 
ciples and  chancery  practice  ;  consequently,  the  holder  of  an  equitable 
chose  in  action  may  assign  it,  without  wrong  or  responsibility,  to  a 
party  unable  to  pay  costs,  though  it  be  an  vjmplied  stipulation  of  the 
trust  that  the  assignee  may  sue  in  his  name.  But  a  legal  plaintiff  who 
has  sued  strictly  at  law  may  not  turn  himself  into  a  trustee  by  assign- 
ing to  an  insufficient  person,  and  thus  rid  himself  of  responsibility  for 
future  costs,  the  incurring  of  which  he  has  rendered  unavoidable.  As 
between  his  assignee  and  himself,  he  may  indicate  the  hand  to  receive 
from  the  sheriff;  but  as  between  the  defendant  and  himself,  he  cannot 
change  the  relation  originally  constituted  by  his  own  act.  The  plain- 
tiff was  therefore  an  incompetent  witness. 

"  It  is  necessary  to  determine  the  exception  to  the  execution  but  for 
the  sake  of  the  principle.  That  a  plaintiff  may  assign  his  right  to 
future  costs,  or  entitle  his  assignee  in  any  event  to  the  costs  paid  in, 
is  unsustained  by  any  of  the  decisions.  In  Patton  v.  Ash,  the  money 
was  deposited  under  a  stipulation  that  it  should  be  applied  to  the  costs 
let  the  verdict  be  as  it  might ;  so  that  in  any  event  the  whole  costs 
were  to  be  paid  by  the  plaintifi",  without  reference  to  any  supposed 
right  of  reclamation  on  any  one  else.  In  that  case  there  was  no 
assignee  to  claim  under  the  plaintiff's  title,  as  he  had  sued  originally 
as  a  trustee  ;  but  the  costs  might  have  been  considered  as  subject  to 
sink  into  the  fund  recovered  if  the  defendant  were  not  entitled  to 
recover  them.  That  case,  therefore,  seems  to  be  in  point ;  and  the 
principle  of  it  is  equally  applicable  to  costs  subsequently  incurred,  as 
the  deposit  is  on  no  pretence  to  be  taken  back.  Though  it  would  be 
possible  to  make  a  plausible-  distinction  as  to  these  by  treating  the 
assignee  as  an  independent  owner  of  the  title,  and  as  thenceforth 
prosecuting  it  for  his  exclusive  benefit ;  yet  unless  he  could  prosecute 
it  at  his  exclusive  risk,  which  I  have  attempted  to  show  he  cannot,  it 
would  be  unreasonable  to  allow  him  the  correlative  benefit  of  costs  to 
be  recovered  as  incidental  to  the  judgments.  Besides,  such  a  dis- 
tinction would  afford  undue  encouragement  to  these  transactions,  by 
enabling  the  plaintiff  to  effect  a  transfer  on  more  advantageous  terms. 

1  5  S.  &  R.  401.  ■*  9  Ibid.  244. 

^SBinn.  306.  M 2  Ibid.  178. 

8  7  S.  &  R.  116.  '  8  Ibid.  437. 
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The  equitable  plaintiff,  therefore,  would  not  have  been  entitled  to 
recover  the  costs  paid  in.'" 

The  same  principles  were  reiterated  in  a  still  more  recent  case;^ 
and  it  was  said  by  Kennedy,  J.,  who  delivered  the  opinion  of  the 
court,  that  '.'  it  is  rather  to  be  regretted,  that  the  rule  of  the  English 
common  law,  in  this  respect,  was  ever  departed  from  here  ;  because 
there  is  certainly  reason  to  apprehend  that  injustice  is  done  in  many, 
if  not  in  most  cases,  by  admitting  a  plaintiff,  on  record,  who  has  had 
a  real  interest  in  the  cause,  after  he  has  made  an  assigiiment  thereof 
to  some  friend,  to  become  a  witness  to  establish  and  support  it.  The 
practice  ought  not  to  be  countenanced  or  encouraged  ;  and  the  door 
ought  rather  to  be  closed  than  opened  wider  than  it  has  been  by  the 
rule  laid  down  above,  and  recognised  in  several  cases  as  being  settled 
by  this  court."  ^  Since,  however,  the  second  edition  of  this  work,  the 
doctrine  of  Steele  v.  The  Insurance  Company  has  been  emphatically 
repudiated  ;*  and  though  there  has  been  considerable  vacillation  since 
then,  the  rule  may  now  be  considered  as  settled,  that  an  assignor  can- 
not be  made  into  a  witness  by  an  assignment  got  up  for  the  purpose.' 
A  part  owner  of  a  promissory  note  is  a  competent  witness  io  prove  the 
owners  of  it  and  their  respective  shares.^    Where  suit  is  brought 


1  Clement  v.  Bixler,  3  Watts  248 ; 
Com.  V.  Shuman,  6  Harris  345. 

*  Hoak  V.  Hoak,  5  Watts '80. 

'  Ibid.  81,  82.  As  this  case  seems  to 
render  it  imperative  on  the  court  to  fix 
the  amount  of  the  money  to  be  deposited, 
it  may  be  well  to  make  a  further  extract 
from  it  in  the  form  of  a  note.  The  facts 
relating  to  the  point  are  fully  stated  iu 
the  opinion  of  the  court,  which  was  de- 
livered by  Kennedy,  J.  "  The  defend- 
ants in  error  were  the  plaintiffs  below ; 
and  the  first  error  assigned  is,  that  the 
court  admitted  Jacob  Hoak,  one  of  the 
plaintiffs  below,  to  testify  as  a  witness 
on  their  behalf.  This  was  done  after 
Jacob  Hoak  had  executed  an  assignment 
of  all  his  interest  under  the  will  of 
George  Hoak,  the  decedent,  to  Jacob 
Weidman,  Esq. ;  and  after  Henry  Strohm 
and  Jacob  Becker  had  deposited  fifty 
dollars  to  cover  all  costs  due,  or  that 
might  accrue  ;  and  a  relinquishment  of 
all  claim  by  the  plaintiffs  below  to  costs, 
connected  with  an  agreement  on  their 
part  to  pay  any  costs  beyond  the  fifty 
dollars  that  might  accrue  thereafter.  In 
this  we  think  there  was  error ;  for  ac- 
cording to  the  rule  established  iA  this 
behalf,  nothing  short  of  an  actual  pay- 
ment of  all  the  costs  that  have  accrued 
in  the  action,  and  a  deposit  of  a  sum  of 
money  sufficient,  in  the  opinion  of  the 
court,  to  pay  all  the  costs  that  shall  be 
incurred  subsequently,  and  to  be  appro- 
priated to  that  end,  let  the  suit  be  deter- 
mined as  it  may,  either  for  or  against 
the  side  offering  the  witness,  will  render 


him  competent.  The  promise  of  the 
plaintiffs  below  to  pay  any  costs  that 
might  accrue  beyond  the  fifty  dollars, 
was  not  in  accordance  ^ith  either  the 
letter  or  the  spirit  of  the  rule,  and  ought 
not  to  have  been  accepted  by  the  court. 
The  defendants  below  were  entitled  to 
have  a  deposit  of  money  made,  sufficient 
in  amount  to  meet  the  payment  of  the 
whole  of  the  costs  that  might  subse- 
quently be  incurred  in  any  event  what- 
ever." 

*  See  Post  V.  Avery,  5  W.  &  S.  510 ; 
Leiper  v.  Pierce,  6  W.  &  S.  556 ;  Patter- 
son V.  Reed,  7  Ibid.  144 ;  Cochran  v. 
McTeague,  8  Ibid.  274;  Reading  R. 
R.  B.  Johnson,  7  Ibid.  317 ;  Phinney 
V.  Traoey,  1  Barr  175  ;  Clover  v.  Painter, 
2  Barr  46  ;  McClelland  v.  Mahon,  1  Barr 
368;  Asay  v.  Hoover,  5  Barr  37;  Gil- 
pin V.  Howell,  Ibid.  51  ;  Burrows  v. 
Shultz,  6  Barr  325 ;  Cameron  v.  Paul, 
Ibid.  324 ;  Wilkinson  v.  Turnpike  Co.,  6 
Barr  400.;  Carter  v.  Trueman,  7  Barr 
326;  Stafford  v.  Ames,  9  Ibid.  344; 
Taylor  v.  Gitt,  10  Ibid.  430  ;  Miller  v. 
Stem,  2  Jones  385 ;  Search's  Appeal,  1 
Harris  110;  Kirkpatrick  v.  Muirhead, 
4  Harris  127 ;  Graves  v.  Griffin,  7  Ibid. 
177  ;  Bailey  v.  Khap,  Ibid.  193  ;  Haus 
V.  Palmer,  9  Ibid.  298;  Hartman  v. 
Keystone  Ins.  Co.,  Ibid.  476 ;  Swanzey 
V.  Parker,  14  Wright  443. 

5  Whart.  Dig.  "Evidence,"  XIX.  (p) ; 
Wilkinson  v.  Turnpike  Co.,  6  Barr  400 ; 
Clover  V.  Painter,  2  Ibid.  46  ;,  McClelland 
V.  Mahon,  1  Ibid.  365. 

«  Smith  V.  Myler,  10  Harris  40. 
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against  an  alleged  owner  of  a  vessel,  for  supplies  furnished  therefor, 
others,  -who  furnished  supplies  unpaid  for,  are  competent  witnesses  for 
plaintiff ;  as  although  interested  in  the  question,  they  had  no  interest 
on  the  record.^  But  a  party  to  the  record  cannot  be  examined  as  a 
■witness  in  equity,  unless  an  order  of  court  is  first  had  for  that  pur- 
pose.^ And  in  some  cases,  upon  cause  shown,  the  court  will  make  an 
order  to  examine  the  witness.  On  an  issue  between  the  garnishees 
and  attaching  creditors,  the  garnishee  is  a  competent  witness.' 

In  the  case  of  Clover  v.  Painter,  Rogers,  J.,  says :  "  Now,  whether 
the  reassignment  is  a  sham,  which  there  is  some  reason  to  believe,  or  a 
real  bond  fide  transaction  in  the  usual  course  of  business,  with  or  with- 
out a  consideration,  cannot  make  the  slightest  difference  ;  for  sad  expe- 
rience has  shown  the  expediency,  if  not  the  necessity,  of  excluding 
testimony  coming  from  such  a  suspicious  source.  It  is  said  he  was 
but  the  equitable  owner  of  the  debt  by  virtue  of  the  assignment,  and 
that  this  interest  is  extinguished  by  the  retransfer ;  but  the  question 
is  not  whether  he  has  a  present  interest,  but  had  he  at  any  time  such 
an  interest  as  disqualified  him  from  giving  testimony  ?  That  he  had 
-will  not  be  disputed.  What  difference  can  it  make,  whether  the  wit- 
ness was  the  legal  or  equitable  owner  of  the  debt  at  the  time  of  the 
reassignment,  if  made  with  the  sole  purpose  of  enabling  him  to  testify 
by  ridding  himself  of  an  unanswerable  objection  to  his  testimony  ? 
The  obligee  of  a  bond  cannot  be  admitted  to  qualify  himself  in  this 
manner  to  testify,  and  why  should  his  assignee,  who  becomes  the  owner 
of  his  debt  (without  recourse  to  the  assignor),  by  this  device  remove 
a  decisive  objection  to  his  own  competency  ?  The  remarks  of  Mr. 
Justice  Kennedy,  in  Patterson  and  Reed,*  apply  with  the  same  force 
to  this  as  to  that  case.  It  enables  the  owner  to  bring  his  own  oath  into 
market,  and  to  recover  a  debt  otherwise  valueless  by  force  of  his  own 
testimony.  This  glaring  abuse  of  every  principle  of  right  it  is  the 
design  of  recent  decisions  to  prevent.  In  justice  to  the  defendant,  and 
the  party  himself,  we  must  avoid  leading  parties  into  a  temptation  they 
may  not  have  virtue  to  resist.  It  is  of  consequence,  whether  the 
assignment  is  made  before  or  after  suit  brought.  Being  once  incom- 
petent, as  the  owner  of  the  debt,  he  cannot  remove  the  exception  to 
his  competency  by  a  release  or  extinction  of  his  interest.  The  deci- 
sions rest  for  their  justification  on  plain  and  obvious  principles  of  public 
policy  and  private  right."  ° 

In  Hartman  v.  Keystone  Insurance  Company,'  Black,  C.  J.,  said : 
"  The  rule  in  Post  v.  Avery  applies  only  to  persons  who  have  assigned 
choses  in  action  on  which  the  recovery  would  have  been  for  their  own 
use  if  no  assignment  had  been  made.  The  assignor  cannot  be  a  wit- 
ness on  the  trial  of  an  action  in  which  the  claim  assigned  comes 
directly  in  controversy.  But  otherwise  he  may.  Thus,  a  legatee 
having  sold  his  legacy  is  a  competent  witness  for  the  executor  ;'  or  a 
widow,  who  has  parted  with  her  interest  in  the  estate  of  her  husband, 
may  be  admitted  to  testify  in  favor  of  his  administrator.^     A  will  may 

1  Lincoln  v.  Wright,  11  Harris  76.  '  Clover  v.  Painter,  2  Barr  46. 

2  Pusey  V.  Wright,  7  Casey  387.  "  9  Harris  476. 
'  Fithiau  v.  New  York  and  Erie  Rail-         '  4  Barr  373. 

road,  7  Casey  114.  »  7  Ibid.  315. 

*  7  W.  &  S.  145. 
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he  proved  by  a  legatee  ;'  or  by  a  devisee,^  if  he  has  released  his  inter- 
est before  he  is  called. 

"  It  is  said  these  witnesses  were  interested,'  because  they  were  still 
liable  to  be  called  on  for  such  instalments  yet  unpaid  on  their  stock  as 
should  be  necessary  to  meet  the  demands  on  the  company,  and  the 
judgment  in  this  case  might  increase  the  amount  so  called  for.  To 
say  nothing  of  the  remoteness  of  this  interest,  there  is  no  proof  which 
shows  it  to  exist.  It  lies  on  the  objecting  party  to  sustain  his  objec- 
tion. I^  the  fact  on  which  it  rests  be  doubtful,  the  witness  is  heard. 
There  was  no  evidence  here  which  showed  or  tended  to  show  that  the 
stock  had  not  been  .fully  paid  up  before  the  transfer.  The  plaintiff 
had  the  examination  of  the  witnesses  in  his  own  hands  before  they 
were  sworn  in  chief,  and  if  he  asked  no  question  on  this  subject,  we 
presume  it  was  because  he  knew  the  answer  would  be  adverse  to  him. 

"  They  were  not  parties  to  the  record  in  any  sense  which  made  it 
necessary  to  exclude  their  testimony  for  that  reason. 

"  All  the  arguments  against  the  admissibility  of  these  witnesses  are 
disposed  of  at  once  by  the  decisions  of  this  court  in  Smith  v.  The 
Bank,^  and  The  Bank  v.  Green,^  where  it  was  decided  that  persons  who 
bore  exactly  the  same  relation,  to  the  parties,  were,  nevertheless,  en- 
tirely competent.  Though  these  cases  are  older  than  Post  v.  Avery, 
I  think  I  have  shown  that  their  authority  is  not  shaken  by  it." 

Act  of  1829 — Equitable  transfers. — By  the  Act  of  23d  April 
1829,^  it  is  declared,  that  in  all  cases  of  equitable  transfer  or  assign- 
ment of  judgments,  bonds,  specialties,  and  other  contracts,  where  the 
assignor  or  assignors,  or  original  holder,  shall  die  before  suit  brought, 
and  no  letters  of  administration  shall  be  taken  out  upon  the  estate  of 
said  assignor  or  assignors,  within  three  months  after  his,  her,  or  their 
decease,  or  where  such  assignor  or  alienor  shall  leave  the  State,  or 
cannot  be  found,  it  shall  and  may  be  lawful  for  the  person  or  persons 
to  whom  such  equitable  assignment  or  transfer  is,  or  shall  be  made,  to 
proceed  by  execution  on  said  judgments  and  to  prosecute  his,  her,  or 
their  actions  at  law,  for  the  recovery  of  the  money  mentioned  in  such 
bonds,  specialties,  or  contracts,  or  so  much  as  shall  appear  to  be  due 
at  the  time  of  such  assignment  or  transfer,  in  his,  her,  or  their  own 
name :  Provided,  That  in  all  cases  where  such  equitable  assignor, 
assignors,  or  alienor,  shall  die  after  suit  brought,  it  shall  and  may  be 
lawful  for  the  person  or  persons  to  whose  use  such  suit  shall  have  been 
brought  to  prosecute  his,  her,  or  their  suit  as  aforesaid  to  judgment, 
and  to  have  execution  thereon  in  like  manner  and  with  the  same  effect 
as  if  the  assignor,  assignors,  or  alienor  was  or  were  still  living. 

By  the  second  section,  the  equitable  plaintiff,  or  person  for  whose 
use  or  benefit,  and  at  whose  instance  any  action  has  been  or  may  be 
prosecuted,  whether  named  on  the  record  or  not,  shall  be  liable  to  exe- 
cution on  judgment,  against  the  legal  plaintiff  or  plaintiffs  :  Provided, 
That  where  such  equitable  plaintiff  or  plaintiffs  were  not  named  on  the 
record  previous  to  judgment,  his  name  shall  be  suggested  on  the  record, 
supported  by  affidavit  of  his  interest  in  the  cause,  before  execution 
shall  issue. 

'  Newlin  v.  Newlin,  1  S.  &  R.  275.  *  3  Watts  374. 

2  6  Ibid.  315.  sPurd.    Dig.    399;    10   Smith   455: 

»  6  Ibid.  318.  Pamph.  L.  365 ;  Troub.  &  H.  Dig.  17. 
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Before  the  passage  of  this  act  the  death  of  a  plaintiff  could  be 
pleaded  eithei-  in  abatement  or  bar,  because  it  destroyed  the  action 
altogether.'  But  this  has  been  corrected  by  the  act.  The  name  of 
the  assignee  may  be  suggested  on  the  docket,  and  he  can  then  be  ruled 
to  pay  the  costs  if  there  should  be  judgment  against  the  plaintiff.- 

Where  the  interest  in  an  action  belongs  to  a  third  person,  the  court 
will  not  order  it  to  be  marked  to  his  use,  but  will  allow  him  to  file  a 
paper  in  the  cause,  stating  that  he  claimed  a  right  to  the  action  and 
the  proceeds  of  it,  and  also  to  conduct  it,  of  which  he  should  give 
notice  to  the  parties  concerned.'  From  the  equitable  nature  of  the 
action  of  assumpsit  for  money  had  and  received,  an  assignee  is  allowed 
to  recover  in  his  own  name,  in  that  form  of  action,  money  in  the  hands 
of  a  debtor,  trustee,  or  agent,  who  has  expressly  assented  to  the  assign- 
ment, as  money  had  and  received  to  his  use.^  The  assignment  of  a 
mortgage  duly 'executed  and  recorded  passes  the  legal  title,  and  no 
suit  can  subsequently  be  maintained  thereon  in  the  name  of  the  assignor, 
for  the  use  of  parties  claiming  an  equitable  interest  in  the  mortgage 
debt.^ 

Act  of  1715.— By  the  Act  of  May  28th  1715,  §  3,"  the  assignees 
of  bonds,  specialties,  or  notes  for  the  payment  of  money,  may  sue  in 
their  own  names  for  the  amount  due  at  the  time  of  assignment.''  And  by 
the  eighth  section  of  the  same  act,  all  assignments  of  bonds  and  spe- 
cialties shall  be  under  hand  and  seal,  before  two  or  more  credible  wit- 
nesses. The  only  intent  of  this  act  was  to  enable  the  assignee  to  sue 
ia  his  own  name,  and  so  prevent  the  obligee  from  releasing  after  the 
assignment.^  If  the  mode  of  assignment  pointed  out  by  the  act  be 
not  pursued,  the  result  is  that  an  equitable  interest  only  is  vested  in 
the  assignee,  and  his  action  must  be  in  the  name  of  the  assignor  for 
his  use.'  A  letter  of  credit  under  seal  is  not  assignable,  so  as  to 
enable  the  assignee  of  the  person  who  has  given  credit  to  it,  to  sus- 
tain a  suit  in  their  own  names.'" 

Though  the  legal  assignee  of  a  bond  has  by  statute  the  right  of 
action,  this  right  does  not  extend  to  a  contract,  which,  though  auxil- 
iary to  the  bond,  is  collateral  to  it.     To  recover  on  such  contract,  the 

'  Hurst  V.  Fisher,  1  W.  &  S.  441.  negotiable  paper ;  that  is,  if  the  obligor 

^  Canby  u.    Ridgway,  1    Binn.   496;  had,  before  the  assignment,  any  just  de- 

Steele  ».  The  Phoenix  Co.,  3  Binn.  312;  mand   against    the    obligee,   which   he 

Miller  v.  Lint,  12  Casey  447  ;  Lyon  v.  would  have  set  off  against  him,  if  there 

Allison,  1  "Watts  162 ;  Orphans'  Court  v.  had  been  no  assignment,  he  may  set  oif 

Woodburn,  7  W.  &  S.  168.  the  same  against  the  assignee  who  takes 

'  Cook  V.  Capp,  D.  0.  Philad.,  June  the  bond  subject  to  all  the  equity  that  it 

1825,  MS.  was  subject   to   before  the   assignment, 

*  i  Johns.  Cas.  205  ;  12  Johns.  280  ;  except  where  a  person,  before  taking  an 

7  Taunt.  339 ;  and  see  an  extension  of  assignment,   calls   on  the  obligor,   who 

therule,  12Johns.  276;audsee3Cranch  tells  him  it   is  good,  and  will  be  paid. 

492.  Frants   v.   Brown,   17   S.   &  R.   290-1. 

*'  Pryor  v.  "Wood,  7  Casey  142.  And  payment    by  the    obligor  to   the 

"  Purd.  Dig.  112  ;  1  Smith's  Laws  90.  obligee    after    assignment,   though    be- 

'  Pryor  t).  Wood,  7  Casey  142;  Faull  fore   notice  of  it,  is   good.     Ibid.     See 

V.  Tinsman,  12  Ibid.  108.  Lighty  v.   Brenner,    14   S.    &   R.    127  ; 

8  Rousset  V.  Insurance  Co.,  1  Binn.  Hodgdon  w.  Naglee,  5  W.  &  S.  217  ;  Pell- 

433 ;  Bury  v.  Hartman,  4  S.  &  R.  177  ;  man  v.   Hart,  1    Barr   263 ;    Brindle  v. 

Faull  V.  Tinsman,  12  Casey  108  ;  "Whee-  MoUvaine,  9  S.  &  R.  74. 

ler  V.  Hughes,  1  Dallas  23.  Bonds  may  be  *  See  4   Randolph  26G  ;    Aldricks   v. 

assigned  by  our  law,  so  as  to  enable  the  Iliggins,  16  S.  &  R.  212. 

assignee  to  bring  an  action  in  his  own  ""  Ibid. 

name,  but  without  the  other  qualities  of 
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suit  must  Tje  instituted  in  the  name  of  the  assignee  for  the  use  of  the 
holder.^    , 

A  certificate  of  deposit  in  a  saving  fund  cannot  be  legally  assigned 
by  mere  endorsement,  so  as  to  enable  the  endorsee  to  sue  in  his  own 
name.^  A  mint  certificate,  while  it  may  be  assignable,  is  not  a  nego- 
tiable instrument.'  The  holder  of  a  note,  not  negotiable  (promising  to 
pay  A.  B.),  cannot  sue  the  endorsers  in  his  own  name/ 

A  covenant  to  make  a  conveyance  is  not  assignable  at  law ;  and  an 
assignee,  therefore,  need  show  no  right  in  himself.  He  must,  bring 
suit  in  the  name  of  the  legal  plaintiff,  whose  right  alone  can  be  enforced, 
and  an  assignment,  in  a  declaration,  of  the  refusal  of  covenantor  to 
make  conveyance  to  the  assignee  of  his  covenantee  exposes  it  to  de- 
murrer, as  an  action  of  covenant  brought  by  the  assignee  against  the 
covenantor,  cannot  be  treated  as  a  bill  in  equity  for  specific  perform- 
ance ;  his  remedy  is  against  his  assignor.^ 

On  the  death  of  the  party  with  whom  the  contract  was  made,  if  the 
covenant  or  promise  were  to  the  deceased  and  another  jointly,  the 
action  must  be  brought  by  the  survivor  or  his  representatives,  without 
joining  the  representatives  of  the  deceased;"  but  where  the  contract 
is  made  with  one  person  only,  or  is  several,  his  executors  or  adminis- 
trators may  bring  the  action.'^  And  if  the  injury  consist  in  a  breach 
of  covenants  running  with  the  land,  the  heir  or  devisee  of  the  lessor  is 
the  proper  person  to  bring  the  action  for  a  breach  subsequent  to  the 
death  of  the  ancestor  or  testator,^  and  for  a  previous  one,  the  executor 
or  administrator.' 

The  action  on  a  contract  must  in  general  be  brought  against  the 
party  who  made  it,  either  personally,  or  through  the  intervention  of 
an  agent,'"  and  the  agent  is  not  responsible  unless  he  exceeded  his 
powers,"  or  did  not  disclose  the  character  in  which  he  acted,  and  the 
name  of  his  principal ;  '^  or  the  credit  was  given  to  the  agent  and  not 
to  the  principal ;  '^  or  in  the  case  of  a  master  of  a  ship  on  his  contract 
in  relation  to  the  ship;"  or  if  the  agent  covenant  in  his  own  name, 
although  describing  himself  as  agent;''  or  accept  generally  a  bill  of 
exchange  drawn  upon  him  as  agent;'*  or  having  received  money  to 
which  his  principal  is  not  entitled,  either  has  not  paid  it  over,'^  or  has 
received  notice  not  to   pay  it  over.'*     But  a  public   agent  promis- 

'  Beckley  ».  Eckert,  3  Barr  292.     For  »  2  Lev.  26  ;  Com.  Dig.  "  Covenant," 

Replevin  Bond,  see  "Replevin."  B.  1  ;  2  Johns.  Cas.    17  ;  4  Johns.   42; 

''■  The  Loudon  Savings  Fund  Society  ».  seA  vide  5  Taunt.  418 ;  1  M.  &  S.  355  ; 

The  Hagerstown  Saving  Bank,  12  Casey  4  M.  &  S.  53,  188. 

498.  "  Burr.  1986 ;  Cowp.  631  ;  8  East  12. 

»  Hegeman  v.  MoCall,  1   Phila.   R.  "  3  P.  Wms.  277 ;  3  Johns.  Cas.  70 ; 

531.  1  Johns,  418  ;  12  Ibid.  387  ;  13  Ibid.  307. 

*  Carurfch  v.  Middleton,  2  Phila.  R.  "  Peake's   Cas.   120 ;    13   Johns.  58 ; 

45.     The  opinion  of  Stroud,  J.,  contains  15  Ibid.  1. 

an  elaborate  discussion  of  the  question.  ^'  5  Ibid.  255 ;  12  Ibid.  388,  449 ;  15 

Birclebaok  v.  Wilkins,  10  Harris  27.  Ibid.  3  ;  4  Taunt.  574 ;  15  East  62. 

'  Hamilton  v.  Brown,  6  Harris  87.  "  Abbott,  P.  2,  o.  2,  §  2. 

«2  Johns.  Cas.  374;  1  Johns.  34;  1  '=2  Wheat.   56;    13   Johns.   307;   5 

East  497.  East  148. 

'  Com.    Dig.    "  Administration,"    B.  '«  Stra.  955. 

13  ;  see  2  M.  &  S.  408  ;  Cro.  Eliz.  729  ;  "  Burr.  2639  ;  Cowp.  204,  565  ;  4  T. 

1  Saund.  153,  n.  1  ;  post,  "Executors."  R.  553. 

«  2  Lev.  92  ;  2  Bao.  Abr.  69,  70.  '«  7  Johns.  179. 
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I 

ing,  or  even  covenanting  under  seal,  in  his  oiBcial  capacity,  is  not  per- 
sonally responsible/ 

Original  party  alone  must  be  sued. — In  general,  in  the  case  of  a 
mere  personal  contract,  the  action  for  a  breach  of  it  cannot  be  brouu-ht 
against  a  person  to  whom  the  contracting  party  has  assigned  his  inte- 
rest, and  the  original  party  can  alone  be  sued  ;  ^  but  for  the  breach  of 
a  covenant  running  with  the  land,  the  assignee  of  the  lessee  may  have 
an  action  of  debt  or  covenant  against  the  lessor  or  his  assignee,  and 
the  lessor  or  his  assignee  against  the  assignee  of  the  lessee,  as  well  in 
the  case  of  a  grant  in  fee  reserving  rent,  as  of  a  lease  for  life  or 
years  ;^  but  the  lessor  may  still  have  covenant,  though  not  debt,  against 
the  lessee  himself,  notwithstanding  the  assignment,  and  his  acceptance 
of  the  assignee  as  his  servant,  upon  an  express,  though  not  an  implied 
covenant.*  If  the  assignee  assign  over  the  term  to  another,  he  is  dis- 
charged ;  and  an  assignee  of  less  than  the  whole  interest  in  the  term 
is  not  liable  to  the  original  lessor.'' 

On  the  death  of  an  obligor,  or  party  upon  a  contract,  if  it  were 
made  by  the  deceased  and  another  jointly,  the  action  must  be  brought 
against  the  survivor  alone,  or  his  executor  or  administrator  ;°  unless 
the  survivor  be  a  bankrupt  or  insolvent  before  action  brought,  when 
the  executor  of  the  deceased  may  be  reached  by  a  common-law  remedy, 
in  this  State,  the  assets  being  unassailable  in  chancery  from  the 
absence  of  such  a  tribunal.^  No  advantage  can  be  taken  by  the  exe- 
cutors of  one  obligor  of  being  sued  alone  on  a  joint  obligation,  without 
pleading  in  abatement ;  or  specially  in  bar  ;  unless  it  appear  on  the 
record  that  the  other  obligor  is  alive,  or  survived  the  defendant's  tes- 
tator.' Where,  upon  a  joint  bond,  a  suit  is.  brought  against  the  repre- 
sentatives of  a  deceased  obligor,  they  may  crave  oyer  of  the  bond,  and 
plead  that  another  obligor,  together  with  their  decedent,  executed  the 
bond,  and  became  jointly  bound,  and  that  the  said  obligor  is  still  alive  : 
to  this,  the  plaintiff  may  reply  the  insolvency  of  the  surviving  obligor, 
which  in  this  State  would  make  a  perfect  issue.^  But  the  fact  of  such 
survivorship  cannot  be  given  in  evidence  under  the  general  issue,  or, 
in  covenant,  under  the  plea  of  performance.  If  there  were  but  one 
contracting  party,  the  action  is  to  be  brought  against  his  executor,  or 
administrator ;  ^''  or,  if  the  contract  were  several,  or  joint  and  several, 
an  action  lies  against  the  executors  or  administrators  of  the  deceased, 
as  well  as  against  the  survivor ;"  but  the  suit  cannot  be  brought  against 
them  jointly,  because  one  is  to  be  charged  de  bonis  testatoris,  and  the 
other  de  bonis  propriisP  "  The  holder  of  a  joint  and  several  bond 
may  elect  to  bring  a  separate  action  against  each  obligor,  or  a  joint 
action  against  all.     If  he  proceed  by  separate  actions,  the  executor  of 

ilCranoh345;    1  T.  K.  172,  674  ;  19,  25  ;  Kuuckleu.  Wyniok,  1  Dallas  305. 

12  Johns.  385,  444  ;  13  Ibid.  313  ;  Jones  "  2  Bac.  Abr.  72,  73;  1  B.  &  P.  21 ; 

V.  Le  Tombe,  3  Dallas  384  ;  1  Bast  582.  Doug.  183. 

2  Endorsee  of  a  bill  of  lading  has  been  "  Bedpost,  "  Executors ;  "  5  Bac.  Abr. 

held  liable  for  the  freight,  on  the  con-  163. 

tract  implied  from  the  delivery  of  the  '  Lang  w.  Keppele,  1  Binn.  123. 

goods  to   him.     13  East  399 ;  5  Taunt.  "  Geddis  v.  Hawk,  10   S.   &  R.   33. 

477,  612;  1  M.  &  S.  157 ;  1  Chit.  Plead.  See  Vol.  1.  384. 

*34  «  See  Horton  v.  Cook,  2  Watts  40,  42. 

s'l  Saund.  241  a;  2  Saund.  304,  u.  "  Cowp.  375. 

12  •  Pollard  v.  Shaaffer,  1  Dallas  210.  "  Burr.  1190. 

*  1  Saund.  241,  6  ;  2  Johns.  Cas.  18,  "  1  Chit.  Plead.  *37. 
VOL.  II. — 10 
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a  deceased  defendant,  as  well  as  the  survivor,  continue  liable.  But  if 
he  joins  all  the  parties,  and  one  of  them  dies  pending  the  suit,  the 
remedy  against  the  assets  of  the  deceased  is  terminated,  and  the  survi- 
vor alone'is  liable."^  So  a  joint  and  several  note  may  be  declared  on, 
as  the  individual  note  of  either  of  the  makers.^ 

Where  there  are  several  parties  jointly  interested  in  a  contract,  or 
jointly  responsible  for  the  performance  of  it,  they  must  all,  if  living, 
join  in  the  action  as  plaintiffs,  or  be  joined  as  defendants;^  but  the 
mode  of  taking  advantage  of  the  nonjoinder,  in  the  two  cases,  is  essen- 
tially different.  In  the  case  of  the  omission  of  proper  parties  as  plain- 
tiffs, the  defendant  may  plead  the  nonjoinder  in  abatement,  or  avail 
himself  of  it  under  the  general  issue,  as  a  ground  for  nonsuit  at  the 
trial ;  or  if  the  defect  appear  upon  the  pleadings,  may  demur,  or  bring 
a  writ  of  error,  and  where  the  action  is  founded  upon  a  deed,  may  crave 
oyer,  and  then  demur  ;^  but'  for  the  nonjoinder  of  a  defendant,  he  can 
only  plead  in  abatement,^  and  it  seems,  that  if  the  promise  were  made 
by  the  defendant  jointly  with  one  of  the  plaintiffs,  it  can  only  be  pleaded 
in  abatement." 

The  courts  are  by  no  means  willing  to  encourage  technical  delays  of 
such  a  character,  and  in  an  action  by  a  partnership,  the  names  of  the 
partners  ought  to  be  set  out  in  the  writ  and  declaration,  yet  if  the 
partnership  style  only  is  used  in  an  action  on  a  single  bill,  and  the  de- 
fendant pleads  non  est  factum  and  payment,  and  goes  to  trial,  he  can 
not  avail  himself  of  the  objection  on  the  trial.^  After  bankruptcy  of  a 
partner,  he  cannot  be  joined  as  plaintiff  with  his  copartner  ;  but  where 
such  an  action  is  brought  into  the  Common  Pleas  by  appeal  from  a 
magistrate,  the  assignee  may  be  substituted.' 

Omission  of  joint  plaintiffs. — If  one  or  more  joint  plaintiffs  be 
omitted,  their  names  cannot  be  added  to  the  writ  by  way  of  amendment, 
as  there  is  nothing  to  amend  by.'  If  the  defendant  have  promised  to 
account  separately  with  the  parties  concerned  in  a  joint  transaction, 
according  to  their  respective  interests,  each  may  have  a  distinct  action.^" 
So,  on  the  other  hand,  where  the  defendant  has  promised  expressly  that 
he  holds  money  for  several  jointly,  who  would  otherwise  have  only  a 
separate  right  of  action,  they  may  all  join  in  one  action :  as  in  the 
case  of  the  children  of  an  intestate,  who  cannot  either  join  in  an  action 
against  an  administrator  for  their  distributive  parts,  nor  sue  for  the 
personal  estate  without  administration,  but  if  an  express  promise  be 
made  to  them  jointly,  they  may,  on  proof  of  such  promise,  sustain  a 
joint  action  on  it,  and  after  having  recovered,  they  may  settle  among 

1  2  Watts  204.  {Quere,  it  the  survi-  122,  128;  16  Ibid.  34;  ante,  Vol.  I. 
TOr  be  insolvent  ?)  "  Nor  is  the  case  with-    447. 

in  the  purview  of  the  Act  of  Assembly,         ^  1  Saund.  153,  n.  1,  284,  n.  4,  291 ;  6 

passed  the  6th  April  1830,  for  the  fur-  c.  d.  e  ;  2  Johris.  Cas.  382. 

theranoe  of  justice  between  obligors  and         ^  3  Gaines's  Rep.  99  ;  contra,  2  B.  & 

obligees,  and  other  creditors  and  debt-  P.  120,  124,  n.  c. 

ors."     Ibid.  '  Porter  v.  Cresson,  10  S.  &  R.  257  ; 

2  Mosey  v.  Dotter,  17  Leg.  Int.  198.  though  see  7  W.  &  S.  276,  post,  "  Part- 
'  Com.  Dig.  "Plead."  2  Vv;  5  T.  R.  nera." 

651 ;  6  Ibid.  327  ;  2  M.  &  S.  23 ;  Ramsdale  ^  Merrill  v.  Tamany,  3  Barr  433. 

V.  Horton,  3  Barr  330 ;  Archer  v.  Dunn,  '  Wilson  v.  Wallace,  8  S.  &  R  53. 

2  W.  &  S.  32.  i»  3  Caines  54,  and  see  1  M.  &  S.  249  • 

*  1  Saund.  153,  n.  1,  291,  f. ;  1  Johns.  12  Johns.  9,  8  Cranch  50. 
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themselves  the  proportion  of  each.'  Where  an  action  is  abated  for 
the  nonjoinder  of  persons  who  are  shown  to  be  liable,  and  a  new  suit  is 
brought,  a  similar  plea  in  abatement  will  not  be  allowed  in  such  second 
suit,  though  put  in  by  the  defendants  who  were  not  parties  to  the  first 
suit.^ 

It  is  a  question  of  some  nicety  in  consequence  of  the  collision  of 
decisions  on  the  subject,  when,  if  money  be  paid  by  two  persons  for  the 
benefit  of  a  third,  they  ought  to  join  in  an  action  for  the  whole  sum, 
and  when  each  ought  to  bring  a  separate  action  for  the  sum  he  has  ad- 
vanced. In  one  case,  the  plaintiffs  and  the  defendant  had  been  part- 
ners ;  and  after  the  dissolution  of  their  partnership,  the  defendant  drew 
a  bill  in  their  joint  names.  The  other  parties  to  the  bill  were  ignorant 
of  the  dissolution  of  the  partnership  ;  and  the  holder  brought  an  action 
against  all  three.  One  of  them  pleaded  his  bankruptcy,  and  a  nolle 
prosequi  was  entered  as  to  him,  but  against  the  two  plaintiffs,  a  verdict 
passed  for  1156Z.  The  two  plaihtifis  were  never  partners  after  the  dis- 
solution before  mentioned ;  but  their  attorney  proved  that  he  had  dis- 
charged the  whole  demand  of  1156L  at  the  request  of  both  the  plain- 
tiffs. The  case  was  much  discussed  as  to  whether  each  plaintiff  should 
not  have  brought  a  separate  action  for  his  share :  but  on  an  afiidavit 
being  produced  (by  direction  of  the  court)  that  the  attorney  advanced 
the  money  on  the  joint  credit  of  both  the  plaintiffs,  the  court  held  it 
was  a  joint  fund  from  which  the  payment  was  made,  and  a  joint  action 
was  therefore  maintainable.^  In  another  case,  the  plaintiffs  and  de- 
fendant had  been  joint  assignees,  under  the  bankruptcy  of  T.  L.  The 
solicitor's  bill  was  208Z. ;  each  of  the  plaintiffs  paid  him  104?.  and  brought 
a  joint  action  against  the  defendant,  the  other  assignee,  for  his  share. 
Lord  Alvanlby  at  the  trial  nonsuited  the  plaintiffs,  on  the  ground  that 
each  should  have  brought  a  separate  action ;  and  on  motion  in  banc, 
the  Court  of  C.  P.  were  of  the  same  opinion.*  In  a  third  case,  au 
action  was  brought  by  two  to  recover  the- sum  of  446L  paid  by  them 
(each  his  share)  as  bail  in  error  for  the  defendants.  It  was  contended 
on  the  trial  that  separate  actions  ought  to  have  been  brought  by  each 
of  the  plaintiffs,  because  the  money  paid  was  the  money  of  each,  and 
there  could  not  be  a  joint  action  unless  it  were  paid  from  a  joint  fund. 
Bdkrough,  J.,  overruled  the  objection,  and  was  of  opinion,  that  as  the 
plaintiffs  made  the  payment  to  the  defendant  in  error,  in  one  sum,  and 
as  a  joint  payment,  this  action  could  be  maintained  in  its  present  form.' 
A  rule  nisi  for  a  new  trial  was  obtained ;  but  the  result  has  not,  as  we 
could  learn,  been  reported.  The  following  recent  case  in  this  State  will 
illustrate  this  subject.  Two  distinct  firms,  A.  B.  and  0.  D.,  became 
sureties  for  E.  F.,  and  they  all  join  in  giving  a  joint  and  several  note 
for  the  debt  of  E.  F. ;  A.  B.  and  C.  D.  cannot  jointly  recover  against 
E.  F.,  on  proving  a  payment  made  by  them  of  the  note,  without  also 
proving  that  such  payment  was  made  out  of  the  joint  funds  of  A.  B. 
and  C.  D.^  "  The  criterion,"  said  GriBSON,  J.,  delivering  the  opinion 
of  the  court,  "  is  not,  whether  the  plaintifis  were  jointly  liable  to  pay 
>-,he  debt,  but  whether  they  actually  paid  it  jointly.     If  one  had  paid 

'  Lee  V.  Gibbons,  14  S.  &  R.  110,  111 ;  '5  East  225. 

Boegs  V.  Custin,  10  S.  &  R.  211 ;  Rowan  *  3  B.  &  P.  235. 

V  Rowan,  5  Casey  181.  '1  Carring.  &  Payne  44. 

2  Witmer  v.  Schlatter,  15  S.  &  R.  150.  «  Boggs  v.  Custin,  10  S.  &  R.  211. 
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the  whole,  it  would  be  clear  that  all  could  not  sue.  But  joint  payment 
can  be  made  only  with  joint  funds';  for  each  must  contribute  to  the 
whole,  and  as  payment  with  the  money  of  the  one  cannot  be  payment 
by  the  other,  there  must  necessarily  be  an  undivided  interest  in  the 
fund  out  of  which  the  money  comes :  otherwise,  there  will  separately 
be  payment  by  each  of  particular  parts  of  the  debt."  An  action 
against  the  owners  or  drivers  of  public  stages  and  other  carriages  for 
the  conveyance  of  passengers,  under  the  Act  of  6th  March  1820,^  shall 
not  be  abated  on  account  of  the  omission  of  the  names  of  any  of  the 
owners,  but  the  suit  may  be  sustained  against  any  one  of  them. 

Where  the  promise  or  covenant  was  made  to  several  parties  jointly 
and  severally,  all  must  join  in  bringing  the  action  ;^  but  if  made  by 
several  parties  jointly  and  severally,  the  plaintiif  has  an  election  to  bring 
separate  actions  against  each,  or  one  action  against  all ;  but  he  cannot 
elect  any  two  or  more  out  of  the  entire  number,  and  sue  them  without 
joining  the  others.^  Debt  on  judgment  must  be  brought  against  all 
the  parties  against  whom  the  judgment  was  obtained.*  And  even  in 
debt  on  the  statute  to  suppress  gaming,^  tlje  defendant  may  plead  in 
abatement  that  the  money  was  due  from  others  not  named,  as  well  as 
himself.^  But  generally  in  debt  on  a  penal  statute  for  a  penalty,  it  is 
otherwise.^ 

If  too  many  parties  be  joined  either  as  plaintiffs*  or  defendants,'  it 
is  fatal,  whether  the  objection  appear  on  the  record  or  be  disclosed  at 
the  trial,  and  it  is  unnecessary  to  plead  it  in  abatement.  But  the  non- 
joinder of  a  defendant,  who  should  have  been  joined  in  any  action 
founded  on  a  joint  contract,  can  only  be  taken  advantage  of  by  a  plea 
in  abatement.^" 

Under  the  Act  of  April  7th  1849,  §  9,"  and  its  supplementary  Act 
of  1853,  a  suit  may  be  maintained  against  a  director  of  a  manufactur- 
ing company,  without  joining  the  company  as  defendant,  or  first  bring- 
ing a  suit  against  the  company.'^  The  stockholders  are  individually 
liable  for  the  debts  of  the  company  contracted  while  they  are  stock- 
holders, although  they  may  have  paid  up  the  whole  of  the  stock." 

Act  of  1838.— The  Act  of  the  14th  April  1838,"  allowing  the  same 
person  to  be  a  plaintiif  and  defendant  in  a  cause,  is  restricted  to  cases 
in  which  the  same  individual  is  a  member  of  two  distinct  copartner- 
ships. Hence,  one  partner  cannot  bring  assumpsit  against  himself 
and  his  copartners,  instead  of  account-render  against  them."  But  it 
has  been  held  that  a  promise  to  pay  money  to  a  building  committee,  of 
which  the  promissor  was  one,  may  be  maintained  against  him  in  the 

1  Smith's  Laws  254.  5  Ibid.  177,  280,  281 ;  11  Ibid.  101. 

'  I  Chit.  Plead.  3 ;  Michener  v.  Dale,  '»  Potter  v.  McCoy,  2  Casey  462 ;  Bellas 

11  Harris  59.  v.  Tegley,  7  Harris  273 ;  'Backenstoss  v. 

^  1  Saund.  153  n.  1,  291  e.  Stabler,  9  Casey  257. 

*  2  Leon.  220.  "  Purd.  Dig.  692,  Pamph.  L.  566,  B  9, 

^  9   Arm.  o.  14  ;   the  statute  of  this  ?  23. 

State,  passed  in  April  1794,  J  9 ;  3  Smith's  ^^  Hill  v.  Frazier,  10  Harris  322. 

Laws  60.  "  Patterson  v.  The  Woollen  Co.,  18 

«  Arch.  Plead.  75,  Am.  ed.  citing  7  Leg.  Int.  268. 

T.  R.  257.  1?  Purd.  Dig.  776,  Pamph.  L.  457. 

'  Ibid.  '*  Miller  v.  Knauff,  D.  C.  of  Phila.,  3 

«  1  M.  &  S.  250 ;    1  Johns.   129 ;   2  P.  L.  J.  225  ;  McFadden  v.  Hunt,  5  W 

Saund.  117  a.  &  S.  468  ;  Hall  v.  Logan,  10  CaseV  331  • 

s  1  Chit.  Plead.  *8,  31 ;  2  Johns.  213  ;  see  post,  "  Partners." 
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name  of  the  other  members  of  the  committee,  or  the  survivors  of 
them.^ 

Where  several  persons  have  a  joint  right  of  action,  any  one  or  more 
of  them  may  commence  an  action  in  the  names  of  all,  without  the  con- 
sent or  privity  of  the  others  ;  and  this  where  the  latter  have  been  paid 
their  respective  shares  or  interest ;  ^  neither  would  their  release  in  such 
case  be  suffered  to  be  set  up  in  bar  of  the  action.'  By  the  English 
practice,  any  of  tlie  others  thus  joined  in  the  action  without  their  con- 
sent, may  apply  to  the  court  to  stay  proceedings  until  they  shall  be 
indemnified  by  the  person  actually  bringing  the  action,  as  to  costs  of  a 
nonsuit  or  verdict  against  them.*  Where  there  are  thus  several  plain- 
tiffs named,  in  real  and  mixed"  actions,  in  detinue  of  charters  (for  it 
sounds  in  the  realty),  and  in  all  personal  actions  by  executors  for 
causes  of  action  accruing  in  the  lifetime  of  the  testator,  if  one  or  more 
of  them  do  not  appear,  or  make  default  after  appearance,  the  other 
may  have  judgment  of  severance,  or,  as  it  is  technically  termed,  judg- 
ment ad  sequendum  solumJ"  But  in  personal  actions  (with  the  excep- 
tion of  those  by  executors  and  of  detinue  of  charters),  there  can  be 
no  summons  and  severance  ;^  the  distinction  is,  that  where  two  or  more 
voluntarily  join  in  a  contract,  and  one  will  not  proceed  in  an  action 
upon  it,  he  cannot  be  severed  ;  but  if  by  law  two  or  more  are  obliged 
to  join  in  a  suit,  one  refusing  to  proceed  in  it  may  be  summoned  and 
severed.'^  The  advantage  attendant  on  pursuing  this  course  is,  that  it 
enables  the  plaintiff  to  proceed  for  his  moiety,  and  in  some  cases  for 
the  whole  ;  where  he  proceeds  for  the  whole,  the  subsequent  death  of 
the  plaintiff  severed  has  no  effect  upon  the  suit ;  but  where  for 
a  moiety  only,  such  death  will  abate  the  suit.*  But  in  this  State, 
there  would  seem  to  be  but  little  need  of  adopting  the  English  prac- 
tice ;  a  simpler  method  has  been  pointed  out  as  a  more  suitable  course 
for  similar  exigencies  in  all  personal  actions.  Thus  in  a  case  which 
has  been  already  noticed,  the  action  was  on  a  bond  given  to  the  obli- 
gees brought  by  seven  of  them  (the  others  having  been  satisfied  their 
shares),  the  condition  setting  out  a  separate  interest  in  each  of  them, 
it  was  decided  that  the  action  could  not  be  maintained  ;  that  it  ought 
to  be  brought  in  the  names  of  all  the  obligees  (they  being  alive),  and 
that  the  judgment  might  be  entered  in  such  a  manner  as  to  secure  the 
separate  interest  of  each.''  It  was  declared,  also,  that  a  release  under 
such  circumstances  would  be  collusive  and  fraudulent,  and,  conse- 
quently, void.^" 

As  to  torts. — In  regard  to  actions  for  torts,  if  the  injury  were  to  the 
absolute  or  relative  rights  of  persons,  the  action^  must  be  brought  in 
the  name  of  the  party  injured.  A  right  of  action  for  a  tort  is  not 
assignable "  (though  a  plaintiff  in  trespass  de  bonis  asportatis  may 

1  Chambers  v.  Calhoun,  6  Harris  13.  *  Arohb.  Plead.  59,  Am.  ed. 

■'  Sweigart  v.  Berk,  8  S.  &  R.  311.  *  Ibid. ;  Co.  Litt.  139. 

'  Ibid.     It  has  been   decided  in   the  '  10  Mass.  136. 

State  of  Connecticut,  that  where  a  sever-  ^  Archb.  ut  sup. 

anoe  is  made  of  a  joint  cause  of  action  '  Sweigart  v.  Berk,  8  S.  &  R.  308,  311. 

by  the  party  liable  to  the  claim,  paying  '"  Ibid. 

to  one'  or  more  his  or  their  proportion  of  ^'  The  assignee  of  a  bond  may  main- 
the  debt,  then  the  others  may  bring  their  tain  trover  in  his  own  name,  for  a  con- 
separate  actions  against  him.  2  Conn,  version  of  it  subsequent  to  the  assign- 
Rep    697  ment ;  12  Johns.  484 ;  North  v.  Turner, 

*  Archib.  Plead.  60,  Am.  ed.  9  S.  &  R.  244. 


150  TORTS — PARTIES   TO. 

assign  his  interest  on  record  and  become  a  witness),'  nor  does  it,  in 
general,  follow  the  property  into  the  hands  of  those  who  become  enti- 
tled to  it  on  the  death  of  the  party  ;  but  if  there  be  no  other  person 
jointly  interested,  to  whom  the  cause  of  action  will  survive,  the  right 
is  in  general  extinguished,  according  to  the  maxim  actio  personalis 
moritur  cum  persona? 

Defendants. — In  actions  for  torts,  the  person  who  committed  the 
injury,  either  by  himself  or  his  agent,  is  in  general  to  be  defendant. 
All  persons  are  liable  to  be  sued  for  their  own  tortious  acts  uncon- 
nected with,  or  in  disaflSrmance  of  a  contract,  and,  therefore,  though 
an  infant  cannot  in  general  be  sued  in  an  action  in  form  ex  contractu, 
unless  for  necessaries,  he  is  liable  for  all  torts  committed  by  him,  as 
for  slander  or  assault,  and  in  detinue  or  trover;'  but  if  the  action  be 
grounded  on  a  contract,  the  plaintiff  shall  not,  by  changing  the  form 
of  the  action  into  an  action  for  a  tort,  vary  the  liability  of  the  infant ;  ^ 
nor  can  he  be  a  trespasser  by  prior  or  subsequent  assent,  but  only  by 
his  own  act.° 

Master  or  principal  liable  for  negligence. — An  action  lies  against 
any  person  who  was  a  party  to  a  trespass  or  conversion,  or  assisted  in 
it,  or  directed  it  to  be  done,  or  subsequently  assented  to  it;*  and  a 
master  or  principal  is  liable  for  the  negligence,  misconduct,  or  fraud 
of  his  servant  or  agent,  while  acting  in  his  employ,  or  within  the 
authority  delegated  to  him,  and  for  the  acts  of  the  sub-agent,  or  ser- 
vant of  the  agent  ;^  but  not  for  an  act  beyond  his  authority,  as  where 
the  agent  or  servant  is  only  authorized  to  sell,  and  he  makes  a  false 
aifirmation  or  warranty  in  relation  to  the  goods  ;^  nor  for  the  wilful 
trespass  of  his  agent  or  servant,  committed  without  his  command  or 
assent;^  but  a  sheriff  is  liable  civiliter  for  the  extortion,  wilful  tres- 
pass, or  other  tort,  of  his  deputy,  although  he  never  recognised  the 
act ;  and  it  is  no  objection  that  it  is  of  a  criminal  nature,  for  which 
the  deputy  might  be  answerable  criminaliter.^"  A  sheriff  and  his 
deputy  cannot  be  sued  jointly  for  a  tort  committed  by  the  deputy 
alone." 

An  action  for  a  tort  to  property  held  jointly  or  in  common,  does  not 
in  general  lie  between  the  tenants  ;  this  rule,  and  some  of  the  excep- 
tions to  it,  have  already  been  referred  to  in  speaking  of  the  actions  of 
trespass  and  trover.  The  assignee  of  an  estate  is  not  liable  for  an 
injury  committed  in  the  time  of  the  former  owner,  though  if  he  con- 

1  North  V.  Turner,  9  S.  &  R.  244.  ^  i  chit.  Plead.  65 ;   see   2  Wendell 

'  See,  for   a   recent  statutory  exoep-  137  ;  Penrose  v.  Cui-ren,  3  Rawle  351. 

tion,  ante,  45.  «  2  Sauud.  47  i. ;  7  Johns.   302;  11 

'  1  Chit.  Plead.  *e5.  Ibid.  285. 

*  3  Bao.    Abr.   592,  593 ;    6  Cranch  '  Repsher  v.  Wattson,  5  Harris  365  ;  4 

230 ;  Curtin  v.  Patton,  11  S.  &  R.  309-  Bac.  Abr.  584,  5,  6,  7 ;  4  Camp.  72 ;  3 

10.     In  6  Cranch  226,  a  case  is  reported  Ibid.  403. 

where  an  infant,  supercargo,  though  held  *  7  Johns.  390. 

not  liable  for  goods  intrusted  to  him,  in  ^  Repsher  v.  Wattson,  5  Harris  365  ;  4 

an  action  on  the  case  for  breach  of  his  Bao.  Abr.  587  ;  1  Taunt.  568  ;  17  Mass. 

instructions,  was  held  liable  in  trover,  508 ;  4  B.  &  Aid.  590. 

though  the  goods  were  delivered  to  him  "  Whart.  Dig.  "Sheriff;"  Com.  Dig. 

under  a  contract,  and  though  they  were  "  Viscount,"  D.  2;  7  Johns.  35  ;  1  Esp. 

not  converted   to   his   own   use ;   see  2  35. 

Wendell    137;    Penrose    v.    Curren,    3  "  1  Pickering  62 ;  2  Js.  dis. 
Kawle  351. 
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tinue  a  nuisance  previously  erected,  he  is  liable  to  an  action  on  tlie 
case  for  such  continuance.' 

Plaintiffs  in  actioyis  ex  delicto. — In  respect  of  the  parties  who 
may  join  as  plaintiffs  in  an  action  ex  delicto,  it  is  to  be  observed 
that  _  regularly  where  two  or  more  are  jointly  entitled,  or  have 
a  joint  interest,  they  may  join  in  the  same  action;^  but  two  per- 
sons cannot  join  in  an  action  of  false  imprisonment,  assault  and 
battery,  or  slander,  except  for  slander  of  title,  and  for  words  spoken 
of  them  in  the  way  of  their  trade  ;^  and  if  too  many  persons  be 
made  co-plaintiffs,  the  objection,  appearing  on  the  record,  or  in 
evidence  at  the  trial,  is  fatal.^  Where  there  are  several  owners 
of  a  chattel,  all  must  join  in  the  action,  and  if  one  sue  separately  for 
his  aliquot  share,  or  proportion  of  interest  in  it,  the  defendant  may 
give  the  joint  interest  of  the  others  in  evidence  in  mitigation  of 
damages  ;  but  he  cannot  avail  himself  of  the  omission  to  unite  the 
other  tenants  in  common  in  the  suit,  to  defeat  the  action,  otherwise 
than  by  pleading  it  in  abatement.'  So,  joint  tenants,  and  tenants  in 
common  of  land,  must  join  in  an  action  of  trespass  quare  clausum 
fregit,  though  the  nonjoinder  is  only  the  subject  of  a  plea  in  abate- 
ment.' So,  in  an  action  for  a  nuisance  to  land,  the  plaintiff  is  bound 
to  join  his  co-tenants,  because  his  title  must  come  in  question  as  the 
foundation  of  his  claim.' 

One  or  all  in  joint  tort  may  he  sued. — Where  a  tort  is  the  joint 
act  of  several  persons,  the  plaintiff  has  an  election  either  to  sue  them 
all,  or  one  or  any  number  of  them,  or  to  bring  separate  suits  against 
each  ;  ^  as  for  a  joint  trespass  ; '  or  the  joint  publication  of  a  libel ;  ^^  but 
a  joint  action  cannot  be  maintained  against  several  persons  for  speak- 
ing the  same  words."  If  the  plaintiff  elect  to  bring  separate  suits,  he 
may  recover  against  each  defendant,  but  he  can  only  have  one  satis- 
faction, and  satisfaction  obtained  from  one  defendant  may  be  pleaded 
by  the  other  in  bar  of  the  action  against  him.'^  The  omission  as 
defendants,  of  the  other  wrongdoers,  is  not  even  a  ground  for  a, plea 
in  abatement,  which  can  only  be  in  those  cases  Avhere  regularly  all  the 
parties  ought  to  be  joined,  and  not  where  the  plaintiff  may  join  them 
all,  or  not,  at  his  election ;  and  even  if  it  appear  from  the  plaintiff's 
pleadings,  that  the  act  was  done  jointly  by  the  defendant  and  another, 
he  cannot  avail  himself  of  it  in  any  way."  There  is,  however,  a  dis- 
tinction between  personal  acions  of  tort,  and  such  actions  where  they 
concern  real  property.  Therefore  if  only  one  tenant  in  common  be 
sued  in  trespass,  trover,  or  ease,  for  anything  respecting  the  land  held 
in  common,  he  may  plead  the  tenancy  in  common  in  abatement ;  '*  but 
this  rule  cannot  apply  where  the  title  to  land  cannot  come  in  ques- 

1  Com.  Dig.  "Action  on  the  Case  for  der  v.  McGrath,  11  Casey  128. 

Nuisance,"  B.  '  2  Saund.  117,  a. 

^  1  Bac.  Abr.  53,  54.  ""  6  Johns.  26. 

8  2  Saund.  116,  a.  117,  a.  "  Ibid.  32;  2  Saund.  117,  a. 

*  1  Chit:  Plead.  *54.  ''  1  Johns.  290 ;  6  Ibid.  26. 

»  1  Johns.  471 ;  15  Ibid.  479  ;  2  Saund.  "  Nor  can  he  oallon  the  other  wrong- 

jj^g   J,   2.  doer   for    contribution.      2   Johns.   Ch. 

«' 6  Johns.  108;  8  Ibid.  151;  13  Ibid.  Kep.    131;  1  Saund.  291,  d;  2  Johns. 

286;  Cro.  Eliz.  654.  365. 

'  11  Johns.  426.  "  1  Saund.  291,  e. 

«  2  Saund.  117,  a ;  6  Taunt.  29 ;  Keau- 
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tion  ;  tLus,  where  the  act  complained  of  consists  in  a  malfeasance,  aa 
if  the  defendants  have  erected  a  nuisance  on  their  land,  no  advantage 
can  be  taken  of  the  nonjoinder,  for  in  such  case  their  title  cannot 
come  in  question,  and  they  are  equally  liable,  whether  they  have  a 
right  in  the  land  or  not ;  but  where  the  tort  consisted  in  the  omission 
of  some  act,  which  as  owners  they  were  bound  to  perform,  then  all 
must  he  joined,  as  in  such  case  the  title  to  realty  will  come  in  ques- 
tion, that  is,  whether  the  defendants  by  reason  of  their  ownership, 
were  bound  to  perform  the  act,  for  the  omission  of  which  the  action  is 
brought.'  If  several  persons  be  made  defendants  jointly,  where  the 
tort  could  not  in  point  of  law  be  joint,  they  may  demur,  or  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error ;  but  the  objection  may 
be  removed  by  the  plaintiif 's  taking  a  verdict  against  one  only,  or  if 
damages  be  assessed  against  each,  by  entering  a  nolle  prosequi  as  to 
one,  after  the  verdict  and  before  judgment.  In  other  cases,  where, 
in  point  of  law,  several  persons  may  be  jointly  guilty  of  the  same 
offence,  the  joinder  of  too  many  as  defendants  constitutes  no  objec- 
tion, and  one  of  them  may  be  acquitted,  and  a  verdict  taken  against 
the  others,^  although  they  pleaded  the  general  issue  jointly  ;^  but  not 
on  a  joint  plea  of  justification,  for  there,  if  it  be  not  supported  as  to 
all,  neither  of  the  defendants  can  be  protected  under  it.* 

Actions  b^  and  against'inarried  women. — Before  the  passage  of  the 
Married  Woman's  Act,  which  will  be  treated  at  Jarge  in  a  succeeding 
chapter,  no  action,  either  ex  contractu  or  ex  delicto,  could  be  supported 
by,  or  against  a  married  woman,  during  the  coverture,  without  joining 
her  husband  as  party;  but  where /ewe  covert  sued  without  joining  her 
husband,  the  objection  must  be  pleaded  in  abatement,  and  will  not 
avail  in  arrest  of  judgment  or  on  a  writ  of  error .^  Such,  indeed,  is 
still  the  law  in  all  cases  to  which  that  act  does  not  reach.  Where  an 
action  is  thus  brought  conjointly  by  a  woman  in  her  own  and  her  hus- 
band's name,  to  recover  her  separate  property,  he  will  not  be  allowed 
to  discontinue  or  release  it;^  neither  will  his  debts  be  admitted  as  a 
set-off  on  the  part  of  the  defendant.^  A  feme  covert  defendant,  sued 
without  her  husband,  is  never  estopped  by  any  acts  or  declarations 
from  availing  herself  of  her  coverture.*  But  the  husband  may  fre- 
quently sue,  or  be  sued  alone,  for  matters  relating  to,  or  affecting  the 
wife ;  and  the  question  in  what  cases  the  wife  may  or  must,  or  need 
not,  or  must  not  be  joined,  depends  principally  on  the  circumstance 
whether  the  cause  of  action,  after  the  death  of  the  husband,  would 
survive  to,  or  against  the  wife.  So,  where  a  covenant  or  obligation,' 
or  promissory  note,'"  is  made  to  the  wife  alone,  or  to  the  husband  and 
wife,  the  cause  of  action  will  survive  to  her,  and  they  may  join  in  a 
suit  upon  it,  or  he  may  sue  alone."  As  formerly,  by  the  marriage,  the 
chattels  of  the  wife  in  possession  vest  absolutely  in  the  husband,  the 
rule  was  she  should  not  be  joined  with  him  for  a  conversion  of  them 

1  14  Johns.  426.  &  R.  466. 

^  1  Chit.  Plead.  74,  75.  MO  Ibid.  209. 

»  15  .Johns.  224.  •  4  Campb.  26. 

'  14  Ibid.  166.  »  Com.  Dig.  "  Baron  &  Feme,"  W.  X. 

6  Perry  v.  Boileau,  10  S.  &  E.  208;  '»  2  M.  &  Selw.  393. 

Donaldsons.  Maginues,  4  Yeates  127.  "  10  Johns.  49,  Com.  Dig.  ut  supra, 

« Ibid.  210 ;  Jamison  v.  Brady,  6  S.  X. ;  4  T.  K.  616 ;  2  M.  &  S.  396. 
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subsequent  to  the  coverture.'  They  must,  however,  join  in  an  action 
for  a  debt  due  the  wife  dum  sola;  unless  some  new  consideration  as 
forbearance  intervened  on  the  part  of  the  husband,^  though  after  her 
death  he  might  administer  and  recover  for  his  own  benefit  her  choses 
in  action;'  or  should  he  die  before  reducing  them  into  possession,  the 
right  passed  to  his  representatives,  and  not  to  the  next  of  kin  of  the 
■wife."*  But  if  the  wife  survived  the  husband,  her  choses  in  action  not 
reduced  into  possession  during  the  coverture,  did  not  go  to  his  repre- 
sentatives upon  his  death;'*  and  not  only  debts,  but  other  causes  of 
action  survived  to  the  wife,  which  arose  before  coverture,  as  to  which 
she  must  be  joined  in  the  action  ;  ^  and  if  they  accrued  during  the 
coverture,  in  respect  of  her  real  estate,  or  for  any  personal  wrongs 
done  her,  she  might  be  joined  in  the  action,  or  the  husband  might  sue 
alone.'  Upon  the  same  principle,  if  the  debts  of  the  wife  du7n  sola 
were  not  recovered  against  the  husband  and  wife  jointly  during  the 
lifetime  of  the  latter,  he  could  not  be  charged  with  them  either  at  law 
or  in  equity  after  her  death.'  But  if  she  left  behind  her  any  choses 
in  action,  these,  although  they  belonged  to  him  as  her  representative, 
were  to  be  considered  as  assets,  in  respect  of  which  he  would  be 
chargeable  for  her  debts.^  The  husband  could  not  be  sued  alone,  with- 
out an  express  assumption  by  him, -for  the  debt  of  his  wife  contracted 
before  their  marriage,'"  or  her  tort  before  or  during  coverture,"  and 
after  his  death  the  cause  of  action  survived  against  her.'^  Wherever 
the  wife  was  joined,  it  must  be  shown  how  she  had  an  interest. '^  The 
rule  requiring  the  husband  to  be  made  a  party  extended  to  those  cases 
in  which  the  wife  sued,  or  was  sued  in  a  representative  capacity,  as  an 
executrix,  or  administratrix."  If  the  wife  was  improperly  joined  where 
the  husband  ought  to  sue  alone,  or  was  sued  alone,  or  be  omitted  where 
she  ought  to  be  joined,  the  defect  was  fatal,  and  it  was  unnecessary  to 
take  the  objection  by  a  plea  in  abatement.'^  Where  she  sued  omitting 
her  husband,  we  have  before  seen  that  the  nonjoinder  was  only  an 
objection  in  abatement. 

Joinder  of  husband  and  wife. — The  criterion  whether  an  action  may 
be  brought  in  the  name  of  the  husband  and  wife,  or  the  husband  alone, 
has  been  held  to  be  this :  whether  on  the  husband's  death  it  would 
survive  to  the  wife  ?  If  it  would,  the  action  might  be  in  the  name  of 
both  :  if  it  would  not,  it  must  be  in  the  name  of  the  husband  alone.'" 
The  practice  in  some  counties  of  suing  in  the  name  of  A.  B.,  who 
intermarried  with  C.  D.,  late  G.  E.,  was  said  to  be  erroneous,  when  the 
wife  was  the  owner  of  the  land;  and  especially  where  the  husband 

'  Herthog  v.  Herthog,  "5  Casey  465  ;  ^  Nutz    o.    Reutter,  1  Watts   229 ;  3 

Tritt  V.  Col  well,  7  Ibid.  228.  Mod.  186  ;  15  Johns.  403. 

2  1  Ld.  Raym.  368 ;  1  M.  &  S.  180 ;  '1  Campb.  189,  n. 

Com.  ut  sup.  W.  '°  Nutz   v.    Reutter,  1   Watts   229 ;  5 

8  2  M   &  S.  395  ;  Com.  Die.  ut  sup.  Ibid.  97 ;  8  Johns.  149;  15  Ibid.  473. 
jg   3_  "  Com.  Dig.  "  Baron  &  Feme,"  Y. 

''*6  Johns.  112;  Co.  Litt.  351,  a,  n.;         ''■' Netz   v.   Reutter,  1    Watts   229;    1 

1  Com.  ut  supra.  Camp.  189. 

5  Co.  Litt.  351,  6 ;  2  Vern.  707 ;  Com.        ''  1  Chit.  Plead.  *40. 
ut  supra  V.  3  ;  1  M.  &  S.  176.  "  Com.  ut  supra,  V.  ;  5  Johns.  66. 

s  ^5  Johns.  479.  '*  Nutz   v.    Reutter,   1    Watts   233 ;  1 

'  Nutz  V.  Reutter,  1  Watts  229  ;  1  Bac.  Chit.  Plead.  *22 ;  15  Johns.  403,  483. 
Abr    500,  501 ;  Cro.  Jac.  399,  ca.  6 ;  15        "  Fairchild  v.  Chaustelleux,  8  Watts 

Johns.  479.  "^12. 
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alone  was  named  as  plaintiff  in  the  declaration,  she  must  be  joined  in 
the  action.^  In  a  declaration  in  ejectment  for  the  wife's  lands,  it  was 
determined  she  must  be  joined  as  a  party  ;  and  it  was  not  enough  for 
the  action  to  be  rightly  entitled,  if  in  the  body  of  the  writ  the  right  of 
possession  is  asserted  merely  to  be  in  the  husband.^  Where  a  legacy 
was  left  to  a  married  woman,  whose  husband  had  deserted  her,  and 
from  whom  she  was  subsequently  divorced  from  the  bonds  of  matri- 
mony, and  after  the  divorce  she  demanded  payment  of  the  legacy  from 
the  executors  of  the  will,  which  they  refused,  on  the  ground  that  the 
husband  was  alone  entitled  to  it,  he  having  never  claimed  it,  and  it 
being  uncertain  whether  he  were  dead  or  living,  it  was  held  that  the 
wife  was  entitled  to  recover.^  Where  they  join  in  an  action,  in  right 
of  the  wife,  advantage  may  be  taken  on  the  general  issue  of  the  woman 
being  the  wife  of  another  person,  and  not  of  the  plaintiff.^ 

Act  of  1848. — How  far  the  general  principles  of  the  law,  above 
stated,  have  been  altered,  will  be  hereafter  more  fully  considered.  It 
is  sufficient  for  the  present  purpose  to  observe  that,  by  the  Act  of 
April  25th  1850,  §  39,'  it  is  provided,  that  "  any  suit  or  suits  at  law 
touching  or  concerning,  or  for  tfce  recovery  of  any  property,  real,  per- 
sonal, or  mixed,  belonging  or  secured  to  any  married  woman,  by  virtue 
of  the  provisions  of  the  Act  of  April  11th  1848,  may  be  brought  in 
the  names  of  such  married  woman  and  her  husband,  to  the  use  of  the 
said  married  woman ;  and  a  recovery  in  such  suit  or  suits  shall  be  for 
the  exclusive  benefit  of  such  married  woman."  Before  this  act,  it  was 
held  that  the  married  woman,  under  the  Act  of  1848,  might  maintain  a 
suit  in  her  own  name  ;  ^  and  such  seems  still  to  be  the  view  of  the 
Supreme  Court,  notwithstanding  the  act.'^ 

Where  a  married  woman  claims  money  in  the  hands  of  another  as 
her  separate  property,  she  must  show  that  she  acquired  it  in  her  own 
right  since  the  passage  of  the  Act  of  1848.  The  husband  is  presumed 
to  be  the  owner  of  all  the  personal  property  possessed  by  the  family 
until  the  contrary  appears.*  A  positive  and  clear  declaration  at  the 
time  of  receiving  the  wife's  choso  in  action  (previous  to  1848)  may 
be  sufficient  to  establish  the  husband  as  trustee  to  the  wife  ;  but  loose 
declarations  of  an  intention  to  repay  the  money  are  not  enough.' 
Where  the  wife  directs  her  husband  to  apply  her  money,  received  after 
the  passage  of  the  Act  of  1848,  in  a  certain  manner  for  her  own  com- 
fort and  benefit,  she  is  barred  from  any  claim  upon  her  husband's 
estate  for  the  money  thus  expended.'" 

A  suit  for  trespass  to  the  wife's  property  should  be  brought  in  name 
of  husband  and  wife,  to  the  use  of  the  wife.^^    » 

In  an  action  of  ejectment  against  husband  and  wife  for  the  undi- 
vided moiety  of  a  tract  of  land,  an  amendment  may  be  made  on  the 
trial,  striking  out  the  wife's  name  as  a  defendant,  and  claiminn-  the 
entire  tract ;  and  a  husband  may  defend  his  possession  under  his  wife's 

1  Atkinson  v.  Rittenhouse,  5  Ban- 103.  '  Sheidle  v.  Weishlee,  4  Harris  134. 

'  Ibid.  »  Topley  v.  Topley's  Administrator,  7 

=  Wintercast  v.  Smith,  4  Rawle  177.  Casey  328. 

*  Roe  V.  Mayor,  1  Yeates  551.  '  Johnston  v.  Johnston's  Administra- 

s  Purd.  Dig.  701.  tor,  7  Casey  450. 

«  Boileau  v.  Bute,  MSS.  Whart.  Dig.  i»  Ibid. 

"  Husband,"  XI V^. ;  Goodyear  v.  Rum-  "  Keeney  v.  Good,  9  Harris  349. 
baugh,  1  Harris  482. 
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title.^  A  declaration  in  a  suit  against  husband  and  wife,  to  charge  the 
wife's  estate,  must  show  that  the  debt  was  contracted  by  the  wife,  and 
for  necessaries.^  In  an  action  to  recover  a  sum  of  money,  made  up 
of  the  earnings  of  a  married  woman  during  coverture,  and  which  she 
had  deposited  with  another  married  woman,  and  the  wives  were  joined, 
it  was  determined  that  the  husbands  alone  should  have  been  parties.^ 
A  married  woman  may  be  trustee,  subject  to  her  legal  incapacity  to 
deal  with  the  estate  vested  in  her,  and  can  sue  as  trustee  by  joining 
her  husband  with  her.* 

All  parties  must  he  brought  on  record — Amendments. — We  will  close 
this  section  with  mentioning  a  few  cases  relating  to  the  description  of 
the  parties  to  an  action.  In  all  legal  proceedings,  the  parties,  plain- 
tiffs and  defendants,  should  be  brought  by  name  on  the  record,  and  it 
is  irregular  to  omit  the  names  or  part  of  the  names  of  any  of  them. 
But  this  irregularity  is  not  always  matter  of  error,  and  there  are  some 
instances  which  form  exceptions  to  the  general  rule.  In  the  descrip- 
tion of  a  party  to  a  writ,  junior  or  younger  is  no  part  of  the  name  ; 
but  merely  an  addition  by  use,  and  serving  for  a  convenient  distinc- 
tion, when  a  father  and  a  son  have  each  of  then  the  same  Christian 
name  and  surname,  or  when  two  persons  of  the  same  name  and  occu- 
pation reside  in  the  same  town.^  And  it  seems  not  to  be  necessary  to 
state  such  addition  in  a  writ,  except  in  the  case  where  there  is  a  father 
and  a  son  of  the  same  name,  and  the  son  is  made  defendant ;  and  other 
words  describing  the  defendant  as  the  son  are  equivalent.  Even  in  this 
case,  if  the  description  be  omitted,  and  the  right  defendant  appear  and 
plead,  he  cannot  afterwards  object  for  the  uncertainty.^  Where  the 
omission  respects  the  plaintiff,  it  is  not  a  circumstance  which  can  be 
taken  advantage  of  in  abatement ;  but,  if  at  all,  it  must  be  by  objecting 
to  written  evidence  offered  in  support  of  the  action  if  there  be  any 
variance  ;  and,  perhaps,  even  in  that  respect,  a  variance  in  the  addition 
or  description  of  the  person  would  be  immaterial.'  At  any  rate,  he 
would  be  allowed  to  amend  his  writ  and  declaration  by  adding  junior 
to  his  name,  so  as  to  conform  them  to  his  evidence.*  It  is  irregular  to 
bring  an  action  for  or  against  a  company,  without  naming  all  the  par- 
ties. Yet  this  will  not  be  an  objection  in  a  court  of  error  ;  for  after 
verdict,  a  party  suing  or  being  sued  by  the  name  of  A.  B.  &  Co.,  will 
be  presumed  to  be  in  fact  of  that  name."     So,  there  is  a  decided  case 

in  which  the  widow  M and  son,  was  considered  as  the  name  and 

cognomen  of  a  party  ;^''  and  it  was  said  that  the  objection  in  such  cases, 
ought  to  have  been  taken  by  plea  in  abatement.^^  So,  too,  a  misnomer 
of  the  defendant ;  and  if  he  appear  and  plead  by  his  right  name,  the 
objection  will  be  cured.'^  And  if  the  mistake  have  been  occasioned  by 
his  fault,  an  amendment  will  be  allowed.''  So,  where  two  parties,  one 
ostensible,  the  other  dormant,  agreed  by  private  articles  of  copartner- 

'  Barncord  v.  Kuhn,  12  Casey  383.  '  Ibid. 

'  Parke  v.  Kleeber,  1  Wright  251.  "  Ibid. 

*  Williams  v.  Coward,  1  Grant  21,  '  See  post,  "  Partners ;"  Porter  v. 
per  WooDVt^ARD,  J. ;  2  Phila.  R.  70 ;  6  Am.  Creseon,  10  S.  &  R.  257. 

Law  Reg.  315.  "  Per  Duncan,  J.,  Ibid. 

*  Still  et  ux.  V.  Ruly  et  al,  11  Casey  "  See  Ibid. ;  soe  also,  1  Stark.  N.  ]>. 
3Y3  Rep.  47. 

5  10  Mass.  203.  "  5  Mass.  97. 

6  Ibid.  ''  Ibid.  99. 
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whip,  to  transact  business  in  the  name  of  the  ostensible  partner,  Kathan 
Smith,  but  the  business  was  carried  on  in  the  name  of  N.  Smith,  it 
■was  held,  in  an  action  against  both  partners,  on  a  contract  made  in  the 
name  of  N.  Smith,  that,  to  avail  themselves  of  this  objection,  they 
should  plead  it  in  abatement,  and  that  they  could  not  make  it  the  ground 
of  a  nonsuit  at  the  trial.' 

And  where  the  narr.  in  an  action  for  breach  of  promise,  averred  the 
defendant  to  have  married  subsequently  one  Anne,  the  name  being 
under  a  videlicet,  it  was  held,  that  it  was  not  a  fatal  variance  that  the 
true  name  was  Hannah.^  The  insertion  or  the  omission  of  one  or 
more  of  several  Christian  names,  or  their  initials,  is  a  matter  of  indif- 
ference, as  the  law  knows  of  but  one  Christian  name.^  The  Christian 
and  surnames  of  the  plaintiffs  should  regularly  correspond  in  the  affi- 
davit to  hold  to  bail  (if  the  original  process  be  a  capias),  and  the 
latter  writ ;  as,  if  there  be  a  variance  or  omission,  it  might  be  said 
that  they  were  not  the  same  plaintiffs.  But  a  variance  between  the 
affidavit  to  hold  to  bail  and  the  writ,  the  former  omitting,  the  latter 
containing  the  Christian  names  of  the  plaintiffs,  is  not  a  sufficient 
reason  to  discharge  the  bail,  after  bail  has  been  perfected.*  Where 
the  defendant's  name  is  set  forth  in  the  original  writ  with  a  middle  initial, 
whereas  in  fact  he  has  no  middle  name,  it  seems  that  the  plaintiff  may 
declare  against  him  in  his  right  name,  notwithstanding  the  error  in  the 
writ,  and,  in  case  of  non-appearance,  may  take  judgment  against  him 
by  default.'  And  it  may  be  considered  as  settled  that  the  omission  of 
the  initial  letter  of  a  party's  name  is  not  fatal.^  By  the  Act  of  May 
4th  1852,  all  questions  as  to  variance  of  names  of  plaintiffs  or  defend- 
ants are  put  to  rest ; '  the  court  having  power  under  that  act  to  amend 
in  all  such  cases.^ 

>  Mifflin  V.  Smith,  17  S.  &  R.  167.  '  See  post,  "  Amendments,"  ch.  XIV., 

^  Moritz  V.  Melhorn,  1  Harris  331.  for  the  later  cases. 

'  2  Cowen  463  ;  Bratton  v.  Seymour,  "  As  to  a  variance  between  the  Chris- 

4  Watts  329.  tian  names  in  a,  declaration  and  execu- 

*  4  Halsted  97.  tion,  see  Beale  •«.  Com.,  16  S.  &  R.  150. 
^  Hartshorne  v.   Mercer,  6   P.  L.  J.  As  to  the  duty  of  the  sheriff  on  a  capias 

152.  to  inquire  of  the  defendant  his   name, 

*  Knibb's  Appeal,  10  Barr  186  ;  Brat-  and  to  insert  it  in  the  writ,  under  the  8tli 
ton  V.  Keymour,  4  Watts  329  ;  but  see    section  of  the  Act  of  1836. 

Wood  V.  Reynolds,  7  W.  &  S.  406. 
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Section  I.   Of  the  Action  of  Account- 
Eendee.     p.  158. 

What  the  action  is. 
On  what  founded. 
Incidents  to  the  action. 

1.  Parties. 

Who  may  have  action. 
Joint  tenants. 
Partners. 

2.  Time  limited  for  bringing  Suit, 

3.  Against  whom  and  for  what  it  lies. 
Between  partners. 

Against  whom  it  lies. 

Against  whom  it  does  not  lie. 

Acts  of  1838  and  1846. 

Eemedies  under  statutes. 

Statutes  of  4  &  5  Anne. 

Act  of  1772. 
1 .  Process,  its  Form  and  Service^  and  of  Bail 

and  Appearance. 

Statute  of  Marlbridge. 

Perm  of  the  writ — How  defendant  is  to 
be  charged. 

Object  of  the  writ. 

5.  Declaration, 
Its  form. 

Its  statements. 

Precedent. 

Defendant  charged  as  receiyer. 

How  defect  in  narr,  must  be  taken  ad- 
vantage of. 

Narr.  should  coincide  with  proofs. 

Statute  4  Ann.  c.  16. 

Mode  of  laying  damages — What  damages 
may  be  recovered. 

Plaintiff  may  arbitrate. 

6.  Pleas  and  Evidence. 
How  defendant  may  plead. 
General  issue. 

Joint  action. 

Kules  in  pleading. 

Trial. 

Plaintiff's  evidence. 

Evidence. 

Defendant's  evidence. 

7.  Judgment  Quod  Computet,  and  Auditors, 
Judgment. 


Where  judgment  will  be  entered — Its 
character. 

Joint  judgment. 

Auditors. 

Eight  to  jury  under  Act  of  1840. 

8 .  Capias  ad  Coinputandum,  and  Bail  thereon. 
Bail. 

Capias. 
Special  bail. 

9.  Proceedings  hefore  Auditors, 
Act  of  13th  October  1840,  ?  18. 
Proceedings  before  the  auditors. 
Pleading  before  the  auditors. 
Legal  or  equitable  defence. 
Issue  and  demurrer. 

Duty  of  auditors  after  trial  of  issues. 

Nonsuit. 

Exceptions  before  auditors. 

10.  Proceedings   after  Report  and    Final 
Judgment. 

'    Allowance  to  auditors. 

Balance  in  favor  of  defendant. 
Error  lies. 

11.  Execution, 

12.  Reference  and  Arbitration, 
Power  of  referees. 
Compulsory  arbitration. 

13.  Of  Death  of  Parties, 

Section  11.     Of  Replevin.     P.  191. 

1 .  Where  Replevin  lies  generally, 

English  definition  of  replevin. 

Replevin  in  Pennsylvania. 

Abatement  of  the  action. 

Points  of  difference  between  this  and 
other  actions. 

Who  may  maintain  this  action. 

Proceedings  in  England. 

Act  of  1705  in  Pennsylvania. 

Act  of  1779. 

Decisions  under  this  act. 

Will  not  lie  for  land,  but  title  may  be 
incidentally  inquired  into. 

Act  of  1817. 

Executor — Administrator — Peme  sole — 
Married  women. 

Replevin  in  the  detinet — In  the  detinuit. 
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2.  Of  Distress. 
How  made. 
Inventory. 

What  may  be  distrained — Act  of  1772. 

All  chattels   on  premises  distrainable — 
Exceptions. 
'  Exceptions  at  common  law. 

Exceptions  by  statute — Act  of  1828 — Act 
of  1849. 

When  trespass  lies  against  landlord. 

Mode  of  making  distress — Act  of  1772 — 
Act  of  1825. 

When  landlord  not  a  trespasser. 

Landlord  may  break  open  outer  door. 

3.  Removal  of  Goods. 
Act  of  1772,  §  1. 

4.  Appraisement  and  Sale. 

When  the  officer  is  required — Act  of 
1772,  5  3. 

Directions  of  the  act  must  be  complied 
with. 

When  the  lien  is  discharged. 

5.  Writ — Replevin  Bond  and  making  Re- 
plevin. 

Commencement  of  action — Jurisdiction. 
Pr£ecipe  and  writ. 
Character  of  action. 
Sheriff's  return. 
Act  of  1705. 

Kemedy  against  the  sheriff. 
Goods  must  be  replevied  before  expira- 
tion of  five  days. 

Capias  in  withernam  unknown  here. 
Claim  property  bond. 
Sheriff  may  enter  defendant's  house. 
Goods  must  be  shown  to  the  sheriff. 
Effect  of  claim  property  bond. 

6.  Declaration. 

Appearance — Judgment  by  default. 
Certainty  required    in  narr. -r-'Fovra  of 
narr. 

Non  pros. 
Assignment  of  bond. 

7.  Pleas  and  Avomry. 
Rule  to  plead. 


Pleas  in  abatement. 

Pleas  in  bar. 

Special  pleas — Non  cepit — Property. 

Burden  of  proof. 

Set-off. 

Statute  of  Limitations. 

Plea  of  justification. 

When  tenant  may  deduct  damages. 

Avowry— Act  of  1772,  §  10. 

Act  of  1772. 

Replication. 

Several  pleas  may  be  pleaded. 

Rule  to  discontinue. 

8.  Trial  and  its  Incidents. 

Evidence. 

Verdict — Assessment  of  damages — Judg- 
ment. 


Action  and  damages — Exemplary  dam- 
ages. » 
Defalcation  for  repairs. 

9.  Costs. 

Statutes  as  to  costs — Difference  between 
fees  and  costs. 

10.  Judgment. 

Non  pros. — Double  costs. 

Writ  of  inquiry. 

Proceedings  on  demurrer. 

Writ  of  inquiry  as  to  value  of  distress 
and  amount  of  rent. 

Value  of  goods. 

Judgment  for  plaintiff. 

Defendant's  remedy  on  general  jndg-- 
ment. 

Stay  of  execution. 

11.  Execution. 

12.  Replevin  Bond  and  Proceedings  upon  it. 
Act  of  1715  does  not  apply  to  replevin 

bonds. 

Assignment  of  bonds'— Sheriff 's  liability. 
Judgment  de  retomo  habendo. 
Surety's  liability. 

13.  Claim  Property  Bond)  and  Proceedings 
upon  it. 


SECTION   I. 


OF   THE   ACTION   OF   ACCOUNT-RENDER. 

AiiTHOUGfH  the  Act  of  the  4th  of  April  1831^  (which  provides  that 
the  jury  before  whom  an  action  of  aCcount-render  shall  be  tried,  shall 
have  full  power  to  settle  the  accounts  of  the  parties,  and  find  in  favor 
of  the  plaintiff,  or  of  one  or  more  of  the  defendants,  such  sum  or  sums 
as  shall  appear  to  be  due,  and  the  court  in  which  said  action  is  pending, 
or  any  judge  thereof,  may  make  such  orders  upon  any  of  the  parties, 
in  relation  to  books,  documents,  or  papers,  as  may  appear  to  be  neces- 
sary for  a  full  and  equitable  adjustment  of  the  controversy)  in  connec- 
tion with  the  Act  of  October  13th  1840^  (giving  the  courts  all  the 
powers  of  a  Court  of  Chancery  in  this  respect),  have  made  so  radical 


1  Purd.  Dig.  29,  Pamph.  L.  492. 


"  Ibid.  I. 
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a  change  in  the  whole  frame  of  this  form  of  action,  as  necessarily  to 
take  away  from  it  much  of  its  former  complicated  machinery,  we  have 
still  thought  it  useful  to  continue  the  chapter  on  the  practice  in  account- 
render  contained  in  the  first  edition,  merely  making  such  alterations 
throughout  it,  as  are  necessary  to  adapt  it  to  the  existing  law. 

This  action  has,  in  a  great  measure,  fallen  into  disuse  in  England,  a 
preference  of  late  years  being  given  to  the  mode  of  proceeding  by  hill 
in  a  Court  of  Equity,  where  a  discovery  by  the  defendant's  answer  upon 
oath  may  be  obtained  in  every  case  ; — where  the  defendant,  particularly 
a  partner,  may  be  controlled  by  injunction,  and  a  receiver  appointed  to 
take  custody  of  the  profits  after  a  dissolution,  and  until  an  adjustment 
by  the  court ;  and  wher.e,  in  fine,  though  the  delay  is  great,  the  progress 
of  the  cause  is  not  perplexed  with  technical  difficulties,  but  the  whole, 
as  far  as  regards  mere  practice,  may  be  conducted  to  its  close  in  the 
simplest  manner.  But,  in  Pennsylvania,  account-render  is  daily  recurred 
to  as  a  legal  remedy,  and  is  very  liberally  extended  to  meet  the  various 
cases  arising  from  the  transactions  between  partners  ;  there  would  be 
no  remedy,  unless  this  were  the  case,  there  being  no  Court  of  Equity 
in  the  State  .^ 

The  greatest  objection  to  this  action,  where  it  is  not  conducted  by 
consent  of  the  respective  attorneys,  is  the  delay  which  may  be  thrown 
into  the  plaintiff's  way,  in  consequence  of  the  contrariety  and  collision 
of  the  cases.  Whoever  will  take  up  Viner's  Abridgment,  title  "  Account," 
with  a  view  to  create  impediments,  will  find  cases,  not  only  contra- 
vening the  course,  meagre  as  it  is,  traced  out  by  modern  elementary 
or  nisi  prius  writers,  but  supporting  a  variety  of  perplexing  questions 
on  both  sides,  and  which  would  require  a  deliberate  judgment  of  the 
court,  if  started,  before  any  further  progress  in  the  cause  coUld  be 
made. 

What  the  action  is. — Account  is  a  writ  or  action  brought  against  a 
man,  who,  by  means  of  his  office,  as  a  guardian,  or  for  some  business 
he  has  undertaken,  as  an  agent,  or  some  money  he  has  received  for 
another,  ought  to  render  an  account  to  him,  and  refuses  to  do  it,  and 
he  that  calls  him  to  an  account  shall  recover  of  him,  not  only  what  shall 
be  found  due,  but  damages  also  for  the  wrong  done  him.^ 

On  what  founded. — The  action  is  founded  on  contract,  express  or 
implied,*  and  privity  in  law,  or  by  provision  of  the  parties — must  be 
for  things  uncertain,  and  the  defendant  must  not  be  a  person  who  has 
any  claim  in  the  thing  to  be  accounted  for.* 

Incidents  to  the  action. — To  maintain  this  action  there  must  be  these 
circumstances  incident  to  the  case  :  First,  The  party  to  be  sued  must 
have  no  claim  in  the  thing  demanded  to  his  own  use ;  for  if  he  has,  it 
does  not  lie.^  Secondly,  There  must  be  a  privity  between  the  parties, 
either  by  their  consent  or  a  privity  created  by  operation  of  law,  as  in 
case  of  a  guardian,  or  where  goods  are  delivered  to  a  stranger  to  my 
use,  or  to  be  given  over  to  me,  where  there  is  no  agreement  between 
the  parties,  and,  for  want  of  privity  between  me  and  the  party  who  has 
the  goods,  I  cannot  have  this  action.**     The  reason  why  the  ancient 


^  James  v.  Browne,  1  Dallas  339. 

PI.  143. 

2  Imp.  M.  PI.  143. 
'  3  Yeates  251. 

5  Owen  36  ;  3  Lev.  24. 

"  Owen  36 ;  Hutt.  36. 

M  Dane's  Abr.  c.  8,  164;  Imp.  M. 
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common  law  confined  this  remedy  to  the  parties  themselves  (for  we 
shall  subsequently  see  that  it  has  been  extended  by  statute  to  their  per- 
sonal representatives),  was,  because  they  alone  were  presumed  to  be 
privy  to  the  matters  of  account  between  them.  To  this  rule  there  were 
some  exceptions  ;  for  account  might  be  had  by  the  executors  of  a  mer- 
chant ^«r  legem  mercatoriam  ;^  so  by  the  successors  of  a  prior,  for  the 
.  body  corporate  never  dies.^  Thirdly,  The  person  who  has  delivered 
the  goods  or  money,  must  have  taken  no  security  for  the  same ;  for 
where  he  has  taken  security,  the  party  to  whom  the  goods  or  money 
have  been  delivered,  cannot  be  said  to  have  received  them,  or  to  be 
possessed  of  them,  to  render  an  account  of  the  profits  ;  though,  if  an 
agent  receives  money,  and  promises  to  pay  it,  he  will  be  liable  to  the 
party  who  lets  him  have  it,  either  in  this  action  or  assumpsit ;  so  that 
what  is  meant  by  a  security,  is  not  here  meant  of  a  bare  right  to  another 
action,  but  such  a  security  as  the  party  may  sue  upon  itself;  for,  in 
some  cases,  debt  and  account  will  lie  for  the  same  thing.  Fourthly, 
The  person  who  has  the  thing  demanded,  must  not  only  have  a  bare 
oversight  thereof,  as  a  shepherd  of  sheep,  or  a  butler  of  plate,  or  the 
like,  but  must  have  so  far  a  property,  as  to  be  able  to  change  the  same 
for  the  benefit  of  the  bailor  (which  is  the  person  whose  money  or  goods 
they  were),  or,  at  least,  to  make  advantage  thereof,  in  order  to  render 
an  account  for  the  same.' 

As  this  action  is  founded  on  contract,  on  which  assumpsit  in  most 
cases  lies,  it  is  not  often  necessary  to  bring  account-render,  and  it  is 
only  advisable  to  bring  it  where  a  necessity  exists ;  as  from  the  per- 
plexity of  its  forms  of  procedure,  the  clashing  of  the  authorities  rela- 
tive to  it,  and  the  delays  which  may  be  interposed  in  its  progress,  it  is 
always  a  less  certain,  safe,  and  efBcient  remedy,  than  any  of  the  other 
forms  of  action.*  In  the  course  of  this  chapter,  we  shall  endeavor  to 
present  a  view  of  the  practice  connected  with  it,  under  the  following 
heads : — 

^  2  Inst.  404;  F.  N.  B.  117.  held  not  to  lie  for  one  partner  against 

^  Ibid.  another,  to  compel  the  payment  of  money 

'11   Co.  93;   Dyer  114;   Bro.  "Ac-  received  by  the  latter  beyond  his  due 

count,"  29,  81 ;  Imp.  M.  P.  148.  proportion,  nor  for  the   reimbursement 

*  The  necessity  of  recurring  to  it,  in  of  moneys  paid  by  the  former  beyond 

lieu  of  the  action  of  assumpsit,  would  what  his  interest  in  the  partnership  re- 

also  appear  to  be  much  diminished,  since  quired :  but  the  form  of  the  action,  whe- 

the  passage  of  the  Act  of  1831,  which  ther  assumpsit  or  account-render,  would 

was   quoted  in  the  beginning  of  this  seem  now  not  to  be  material,  seeing  the 

chapter.      Vide  supra,  158.  settlement  of  the  accounts  is  to  be  made, 

"  By  this  act,  it  would  seem  that  every  not  by  auditors,  but  by  a  jury,  who  can 

objection  which  stood  previously  thereto  have  all  the  lights  and  facilities  to  ena- 

in  the  way  of  referring  the  settlement  of  ble  them  to  do  so  in  the  one  form  of  action 

partnership  accounts  to  a  jury,  is  com-  that  they  could  have  in  the  other."     Per 

pletely  removed,   however  complicated  Kennedy,  J.,   MoFadden  v.  Erwin,  2 

they  may  be.     Anterior  to  the  passage  Wh.  40,  41.     It  is  therefore  no  objection 

of  this  act,  it  was  deemed  necessary  to  to  the  admission  of  a  defendant's  claim 

have   auditors   appointed  to   state   and  as  a  set-off,  in  an  action  of  assumpsit, 

settle  complicated  accounts  of  a  copart-  that  it  is  a  claim  for  a  balance  arising 

nership ;    and  as  auditors  could  not  be  from  partnership  transactions,  and  that 

appointed  by  the  authority  of  the  court,  such  balance  has  not  been  ascertained 

without  the  consent  of  the  parties,  in  by  auditors  or  a  jury  in  an  action  of 

any  other  form  of  action  than  that  of  account.     Ibid.  37. 
account-render,  assumpsit  was  therefore 
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1.  Parties. 

2.  Time  limited  for  bringing  suit. 

3.  Against  whom  and  for  what  it  lies. 

4.  Process,  its  form  and  service,  and  bail  and  appearance. 

5.  Declaration. 

6.  Pleas  and  evidence. 

7.  Judgment  quod  computet,  and  auditors. 

8.  Capias  ad  computandum,  and  bail  thereon. 

9.  Proceedings  and  pleas  before  auditors. 

10.  Proceedings  after  report,  and  final  judgment. 

11.  Execution. 

12.  Reference  and  arbitration. 

13.  Death  of  parties. 

1.  Parties. 
As  the  action  is  founded  on  contract,  all  who  are  parties  to  the  con- 
tract must  join  and  be  joined  in  the  action  ;  and  where  a  woman  who  is 
liable  to  account  marries,  the  action  should  be  brought  against  her  and 
her  husband.^ 

Who  may  have  action. — If  two  have  goods  in  common,  and  one  bails 
the  goods  to  N.  to  render  account,  he  alone  shall  have  the  action  ;  but, 
if  two  bail,  both  shall  have  the  action.^  So,  if  two  are  jointly  pos- 
sessed of  goods,  and  one  of  them  deliver  the  goods  for  merchandise, 
he  only  shall  bring  the  action.'  Two  are  parceners  of  merchandise  in 
one  ship,  and  o_ne  of  them  appoints  a  factor  of  all  the  merchandise, 
both  of  them  may  have  several  writs  of  account  against  him,  or  they 
may  join  in  one  writ.     But  the  reporter  adds  a  quere  of  that."* 

Joint  tenants. — Where  there  are  two  joint  tenants  of  a  manor,  they 
ought  to  join  in  account  against  the  bailiff  of  the  manor,  notwithstand- 
ing the  bailiff  was  made  by  one  of  them.'  But  it  is  otherwise  where 
two  tenants  in  common  are  of  a  manor,  and  the  one  makes  a  bailiflF  for 
himself  alone,  who  administers  for  him  alone. ^ 

Partners. — Where  there  are  three  partners  in  goods,  each  concerned 
one-third  in  value,  any  one  of  them  may  bring  his  action  of  account- 
render  against  any  other  of  them,  and  any  one  of  them  may  have  his  action 
for  a  third  alone,  without  his  companion.'  One  of  three  or  more  part- 
ners cannot  join  his  associate  as  defendants  in  this  action  (each  being 
interested  in  a  different  proportion  of  the  profits),  for  this  would  be  to 
compel  one  of  the  defendants  to  account  for  another,  and  oblige  him  to 
incur  a  double  responsibility,  and  become  security  for  his- co-defendant.' 
In  order  to  join  defendants  in  this  action,  it  is  necessary  that  they 
should  be  jointly  liable,  each  for  the  whole  demand,  as  would  be  the  case 
where  one  firm  had  made  another  firm,  consisting  of  seveVal  members, 
its  bailifis  or  receivers.' 

2.   Time  limited  for  bringing  suit. 
By  the  Act  of  the  27th  March  1713,'"  actions  of  account  (other 

1  1  Vin.  Abr." "  Account,"  B.  pi.  4.  ^  Ibid. 

'  Bro.  "  Acoompt,"  pi.  32.     Vin.  Abr.  '  Cro.  Jac.  410  ;  1  Rol.  Kep.  42.. 

"  Aco."  B.  pi.  14  &  E.  2  pi.  2.  '  Whelen  v.  Watmough,  15  S.  &  R. 

'  Vin.  ut  supra.  153. 

'  Ibid.  E.  pi.  20,  cites  Godb.  90,  pi.  »  See  Ibid. 

101.               '  "  Purd.  Dig.  655,  1  Smith's  Laws  76. 

'  Ibid.  E.  2  pi.  1. 
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than  such  accounts  as  concern  the  trade  of  merchandise,  between  mer- 
chant and  merchant,  their  factors  or  servants)  must  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  action.  This  exception 
extends  only  to  cases  where  there  are  mutual  accounts  and  reciprocal 
demands.' 

3.  Against  whom  and  for  what  it  lies. 

At  common  law  this  action  lay  against  one  as  guardian  in  socage, 
bailiff  or  receiver,  or  by  one  in  favor  of  trade  and  cctmmerce,  against 
another  wherein  both  were  named  merchants.  Guardianship  in  socage 
is  denied  to  exist  in  Pennsylvania.^  By  a  bailiff,  is  understood  a  ser- 
vant who  has  charge  of  lands,  goods,  and  chattels,  to  make  the  best 
benefit  for  the  owner,  and  to  have  his  reasonable  charges  and  expenses 
deducted,  and  is  accountable  for  the  profits  he  reasonably  might  have 
made ;'  and  by  a  receiver  is  understood  one  who  receives  moneys,  and 
is  to  render  an  account  of  them  ;  but  he  is  allowed  only  such  charges 
and  expenses  as  are  agreed  upon  by  the  parties.^  This  distinction, 
however,  between  bailiffs  and  receivers,  does  not  apply  to  the  case  of 
partners  in  trade ;  for  one  partner,  though  charged  as  a  receiver,  is 
entitle<J  to  every  just  allowance  against  the  other.^  An  action  of 
3«count-render  will  lie  against  an  attorney  at  law  for  moneys  received 
for  his  client.* 

Between  partners. — This  action  is  the  only  proper  remedy  for  one 
partner  against  another  ;  one  cannot  have  assumpsit  against  the  other, 
or  his  administrator,  for  the  proceeds  of  a  partnership  adventure, 
except  an  account  be  settled  and  a  balance  struck.^  It  is  not  sufficient 
that  the  balance  may  be  deduced  from  the  partnership  books.*  The 
relation  of  partners  has  always  been  considered  a  sufiBcient  privity  to 
give  them  the  action  of  account  at  the  common  law.'  It  has  been  ~ 
decided  in  the  State  of  Connecticut,  that  an  action  of  account  will  not 
lie  where  the  number  of  partners  exceeds  two,  the  remedy  being  in 
equity.'"  But  the  law,  or  rather  the  practice,  in  Pennsylvania,  is 
different.  In  the  case  of  Griffith  v.  Willing  et  al.^^  there  were  more 
than  two  defendants  ;  though,  in  that  case,  the  defendants  were  jointly 
liable  as  partners.  It  was  said,  however,  by  Duncan,  J.,. in  the  Su- 
preme Court  of  this  State,  that  he  did  not  agree  with  the  Supreme 
Court  of  Connecticut,  that  when  there  are  more  than  two  partners  this 
action  would  not  lie.'^ 

An  agreement  between  two  to  make  a  single  purchase  of  chattels  for 

^  'Vide  ante  94.  usually  occurred.     Rep.  of  the  Commiss. 

^  See  Gor.  L.  of  Dec.  426-434.  to  revise  the  Civ.  Code  of  Pa.  103,  Jan. 

"  In  the  idiom  of  the  middle  ages,  the  1835. 
word  bail  was  used  synonymously  with         *  1  Dane's  Abr.,  oh.  8,  164 ;  Imp.  M. 

tutelage,  wardships,  or   administration.  PI.  148-9. 

Hence  the  word  bailiff,  the  name  given         ^  James  v.  Browne,  I  Dallas  340. 
by  the  feudal  laws  to  those  of  their  ofS-         *  Bredin  v.  Kingland,  4  Watts  420. 
cers  to  whom   they  intrusted   the   ad-         '  Andrews  v.  Allen,  9  S.  &  R.  241 ; 

ministration  of  their  property,   the  re-  2  Caines  293. 

ceipt  of  their  revenues,  and  the  adminis-         *  Andrews  v.  Allen,  9  S.  &  R.  241. 
<  tration  of  justice  within  their  respective         '  Gow  on  Partn.  104. 
territories.     In  the   action  of  account-        '"  2  Conn.  Rep.  425. 
render,   we    retain  the   term,   but  the        "  3  Binn.  317. 

modern  cases  of  that  action  are  not  of         ^^  Whelen  v.  Watmough,  15  S.  &  R. 

th?  description  which  in  ancient  times  156;  vide  supra,  161  note. 
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their  joint  profit,  does  not  create  such  a  partnership  as  will  confine  the 
remedy  of  either  to  account-render  ;  but  assumpsit  may  be  brought.' 

Against  whom  it  lies. — Account  also  lies  in  every  case  where  one 
has  received  monej's  to  the  use  of  another,  especially  if  received  of  a 
third  person  to  be  delivered  over,^  and  though  assumpsit  may  lie  also  ; 
and  the  plaintifi"  has  his  election  where  there  is  an  express  promise  to 
account.'  It  lies  against  a  trustee  to  enforce  payment  to  his  cestui  que 
trust  of  the  trust-fund ;  *  but  not  by  the  administrator  of  a  wife  againsf 
her  husband's  grantee  for  the  profits  of  land  conveyed  by  him  without 
her  separate  acknowledgment.^  AVhere  personal  estate  is  devised  to 
a  woman  during  her  widowhood,  remainder  over  to  B.,  and  she  mai'- 
ries,  account  lies  against  her  and  her  husband  to  recover  it  in  favor 
of  B.« 

Against  whom  it  does  not  lie. — Account  cannot  be  maintained  against 
a  minor  as  bailifF  or  receiver  ;''  nor  against  a  servant  or  apprentice,  as 
such,  but  only  when  charged  as  bailiff  or  receiver  ;*  nor  against  a  dis- 
seisor or  wrongdoer;'  nor  by  an  executor  against  his  co-executor,  for 
the  possession  of  the  one  is  the  possession  of  the  other.'"  It  does  not  lie 
for  rent  reserved  on  a  lease,  nor  against  a  lessee  of  goods  who  wastes 
them  ;  nor  against  a  bailee  of  goods  who  wastes  them,  or  who  refuses  to 
deliver  them ;  nor,  in  fact,  for  any  tort  or  certain  debt,  but  only  on  con- 
tract and  for  certain  damages." 

Against  whom  it  lies. — But  it  lies  against  the  parent  of  an  infant 
who  receives  the  profits  of  his  lands  ;  so  against  a  stranger  as  guardian, 
who  enters  and  receives  profits  of  the  minor's  land.  So  it  lies  against 
one  who  of  his  own  head  receives  the  profits  of  my  land,  though  there 
never  was  any  privity  between  us  till  action  brought.  In  these  cases 
the  tort  must  be  waived.'^ 

Account  lies  against  a  surviving  bailiff — as  where  the  plaintiff"  in- 
trusted to  the  defendant  and  his  partner,  since  deceased,  some  chests  of 
coral  beads;  one  partner  died,  and  this  action  was  brought  and  sup- 
ported against  the  survivor  (stating  the  partnership  trust  and  survivor- 
ship in  the  declaration),  as  bailiff  of  the  plain  tiff.'' 

So  this  action  lies  against  the  agents  of  prize  shares  by  one  entitled 
to  a  share  ;  so  against  one  as  bailiff  of  five  hogsheads  of  tobacco,  sent 
to  a  foreign  market  to  sell  on  the  plaintiff's  account,  and  for  his  profit ; 
so  against  one  as  bailiff  and  receiver,  for  the  issues  of  land  and  moneys  ; 
so  against  a  guardian,  for  the  profits  of  land  ;  so  it  lies  for  the  profits 
of  lOZ.,  though  not  for  101.,  for  the  profits  are  uncertain."  So,  if  A. 
draw  an  order  on  C.  to  pay  B.  money  to  A.'s  use,  B.  owes  C,  and  on 
the  order  0.  discharges  him  thereof;  A.  may  have  this  action  against 
B.,  for  by  this  operation  B.  has  received  A.'s  money .'^ 

1  Richardson  v.  Stewart,  2  S.  &  R.  86.  Whea.  Selw.  N.  P.  3. 

^  Gray  v.  Pentland,  4  Ibid.  420.  "  Bro.  Tit.  "  Aooompt,"  35  ;  1  Dane's 

■"  1  Dane's  Abr.  c.  8,  165.  Abr.  c.  8,  a.  2,  ^  9. 

*  Dennison  v.  Goehring,  7  Barr  175.  "  1  Dane,  ut  supra,  ?  10  ;  1  Bac.  Abr. 

6  Conklin  V.  Bush,  8  Ibid.  514.  19  ;  F-  N.  B.  117  ;  1  Com.  Dig.  110 ;  Co. 

«  2  Day's  Ca.  28.  Lit.  89 ;  Cro.  Car.  229 ;  6  Mod.  94. 

'  1  Dane,  ut  supra,  §  5.  '^3  Wils.  72,  118. 

«  Co.  Lit.  172,  a,  90,  a;  2  Cro.  219;  "  Amer.  Prec.  93,  94;  Mod.  Ent.  52; 

F  N  B   118.  1  Dane's  Abr.  c.  8,  a.  2,  ?  8. 

'  "  Ibid. ;  Dane's  Abr.  c.  8,  a.  2,  ?  6.  "  12  Mod.  509. 
i»  F.   N.   B.   271,  4to.   edit.   n.  f ;   1 
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The  plaintiffs  being  the  owners  of  certain  goods,  sold  one-half  of 
them  to  A.,  and  took  from  him  his  note  at  six  months  for  the  price, 
under  an  agreement  that  all  the  goods  should  be  shipped  to  a  foreign 
port  on  their  joint  account.  The  shipment  was  to  be  under  the  control 
of  the  plaintiff,  and  the  profit  and  loss  to  be  equally  divided  between 
them.  The  shipment  was  accordingly  made  by  the  plaintiff,  but  resulted 
in  a  loss.  None  of  the  goods  nor  any  of  the  proceeds  went  into  the 
hands  of  A.  It  was  held  that,  under  these  circumstances,  the  plaintiff 
could  not  maintain  an  action  of  account-render  against  A.* 

Where  there  is  a  running  account  between  a  merchant  and  a  broker, 
the  proper  remedy  for  recovering  the  balance  is  by  an  action  of  account 
and  not  of  assumpsit ;  ^  but  for  the  balance  of  an  account  assumpsit 
lies,  though  the  items  on  each  side  are  numerous.^ 

In  England,  actions  on  the  case,  founded  on  an  implied  promise  to 
account,  have  been  introduced  into  practice,  in  order  to  draw  back  to 
the  common-law  courts  some  of  the  business  of  accounts  which  had  all 
flowed  into  the  Court  of  Chancery ;  thus,  in  2  Chit.  Plead.  161,  is  the 
form  of  a  declaration  against  an  agent  or  auctioneer  for  not  duly  account- 
ing for  goods  delivered  him  to  sell.  Lord  Holt  was  of  opinion,  that 
even  where  there  was  an  express  promise,  nothing  more  could  be 
recovered  than  damages  for  not  accounting,  but  that  the  accounts  could 
not  be  gone  into  in  this  form  of  action  ;*  but  the  other  judges  were 
of  a  different  opinion  as  to  an  express  promise.^  In  the  case  of  Schee 
V.  Hassinger,"  which  recognises  the  authority  of  the  English  cases,  as 
to  an  express  promise  to  account  being  a  sufficient  foundation  for  an 
action  against  an  agent,  the  question  arose  as  to  an  implied  promise, 
and  was  discussed,  but  not  decided'.  In  1823,  it  was  debated  ih  the 
Law  Academy  of  Philadelphia,  and  decided  by  the  Provost,  Mr.  Dupon- 
ceau,  in  the  negative  ;  that  is,  that  such  a  promise  would  not  support 
an  action  on  the  case  for  not  accounting.^ 

It  has  been  recently  decided  in  the  General  Court  and  Court  of 
Appeals  of  Maryland,  that  where  goods  are  delivered  to  an  agent  to 
sell,  who,  instead  of  selling  them,  appropriates  them  to  his  own  use, 
and  refuses  to  account  for  them,  trover  may  be  maintained  against 
him.* 

Account-render  is  the  only  remedy  for  one  partner  against  another, 
where  no  account  has  been  settled  between  them,  nor  balance  struck. 
It  is  not  sufficient  to  dispense  with  the  necessity  of  this  action,  and  to 
justify  assumpsit,  that  the  balance  may  be  deduced  from  the  partner- 
ship books.' 

But  the  defendant  is  not  liable  on  partnership  transactions  when  the 
declaration  is  against  him,  as  bailiff  receiving  money  to  the  plaintiff's 
~  use.  It  should  aver  a  receipt  for  the  common  benefit  of  the  plaintiff 
and  defendant.^" 

It  will  not  lie  by  one  of  several  partners  against  another  to  recover 
a  proportionate  part  of  the  loss  sustained  by  the  transactions  of  the 

'  Thouron  v.  Paul,  6  Wh.  615.  '  Carthew  89. 

■'  2  Camp.  N.  P.  0.  238.  «  2  Binu.  325. 

2  5  Taunt.   431;    1  Marsh  115,  s.  c.  '  MS.  Opin.  27th  Nov   1823 

See  1  Tidd'a  Pr.  2,  8th  ed.  s  i  H^r.  &  Johns.  579 

*  See  2  Campb.  238 ;  B.  N.  P.  147,  8 ;  '  Andrews  v.  Allen,  9  S.  &  R  241 

2  B.  &  P.  13G.  i«  JIoFadden  v.  Salada,  6  Barr  283! 
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firm.  The  remedy  is  in  chancery,  which,  in  all  such  disputes,  is  pre- 
ferable ;  and  since  the  Act  of  1840,  the  cumbrous,  ill-defined,  and  ill- 
adapted  form  of  action  of  account-render  will  probably,  in  this  respect 
at  least,  be  abandoned  in  favor  of  the  equity  proceeding.^ 

If  a  partnership  has  been  dissolved  and  the  accounts  adjusted,  and 
one  partner  is  afterwards  obliged  to  pay  a  claim  not  provided  for, 
assuynpsit,  and  not  account-render,  is  the  remedy  to  recover  the  pro- 
portion of  it  payable  by  the  other  copartners,  by  reason  of  the  joint 
liability.^ 

Acts  of  1838  and  1840. — It  seems  that  the  legislature  became  soon 
aware  that  the  Act  of  14th  April  1838,  preventing  the  abating  of  actions 
by  partners  against  partners,  by  reason  of  parties  being  both  plaintiffs 
and  defendants  therein,  might  work  palpable  injustice  if  the  judgment 
directed  by  it  were  carried  out  by  execution ;  and  hence,  by  Act  of 
13th  October  1840,  which  has  been  already  noticed,  and  which  will  be 
presently  cited,  they  gave  to  the  Supreme  Court  and  Courts  of  Common 
Pleas  all  the  powers  of  a  Court  of  Chancery  in  settling  partnership 
accounts,  and  all  other  such  accounts  and  claims,  which  by  the  com- 
mon law  and  usage  have  heretofore  been  settled  by  action  of  account- 
render.' 

Remedy  under  statutes. — We  will  now  consider  how  this  remedy 
has  been  extended  by  statute  law,  part  of  which,  however,  is  so  ancient 
as  to  seem  incorporated  with  the  common  law.*  Because  the  account 
rested  in  privity,  executors  could  not  in  general  sustain  this  action  ;' 
but  this  was  remedied  by  statute  West.  2,^  which  gave  the  action  to 
executors,  and,  according  to  Lord  Coke,''  the  statute  of  31  Edw.  III. 
St.  5,  c.  5,  has  extended  the  same  remedy  to  the  executors  of  executors.' 
These  statutes  are  all  in  force  in  Pennsylvania.'  So  at  the  common 
law,  this  action  did  not  lie  against  the  executors  of  the  accountant ; 
but  by  statute  4  Ann.  c.  16,  §  27,  which  also  obtains  in  this  State,^"  an 
action  of  account  may  be  maintained  against  the  executors  or  adminis- 
trators of  a  guardian,  bailiff,  or  receiver ;  and  by  one  joint  tenant,  or 
tenant  in  common,  his  executors  and  administrators,  against  the  other  as 
bailiff,  for  receiving  more  than  his  share,  and  against  his  executors 
and  administrators.  Previously  to  this  statute,  persons  having  undi- 
vided property  in  lands,  were  without  remedy.  This  action  does  not 
lie  against  an  executor  who  takes  the  goods  of  his  testator  into  his  own 
hands,  and  makes  a  profit  thereon,  nor  against  the  executor  of  such 
executor." 

It  has  been  decided  by  the  Supreme  Court  in  Tutton  v.  Addams,'^ 
that  the  defendant  in  account-render,  after  judgment  qiiod  com^mtet 
confessed,  is  not  a  competent  witness  in  his  own  behalf  before  the 
auditor.  "  The  statute  of  4  Ann.  c.  16,  §  27,"  says  Woodward,  J., 
"  which  is  in  force  in  Pennsylvania,  gave  what  the  common  law  has 
denied — an  action  of  account-render  against  the  executors  and  adminis- 
trators of  guardians,  bailiflFs,  and  receivers,  and  also  to  joint  tenants 

'  McFadden  v.  Salada,  6  Barr  289.  '  Co.  Litt.  89,  b. ;  2  Inst.  404. 

'  Brown  v.  Agnew,  6  W.  &  S.  238.  *  Gow  on  Part.  104. 

»  Pennook  v.  Swayne,  6  Ibid.  242.  '  Bob.  Dig.  11,  249,  250. 

"  3  Woods  83.  "  Griffith  v.  Willing,  3  Binn.  317. 
s  Sed  vide  F.   N.   B.    117 ;   11  Rep.        "  1  Hayw.  N.  C.  Rep.  220. 

90,  a.  "  9  Wright  67. 
'«  13  Edw.  I.  St.  1,  c.  23. 
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and  tenants  in  common,  as  bailiffs,  their  executors  and  administrators ; 
and  it  empowered  auditors  in  actions  of  account  between  any  of  these 
parties  to  administer  oaths  to  the  parties,  and  to  examine  them  touch- 
ing the  matter  in  question. 

"  Neither  partners  nor  receivers  are  mentioned  in  the  statute.  Tutton 
was  sued  as  a  '  copartner '  and  '  receiver.'  Partners  are  indeed 
joint  tenants,  without  the  jus  accrescendi,  which  is  the  great  charac- 
teristic of  joint  tenancy ;  but  they  seldom  stand  in  the  relation  of 
bailiffs  to  each  other.  These  parties  certainly  did  not.  The  law 
makes  a  distinction  between  bailiffs  and  receivers,  both  as  to  compen- 
sation and  as  to  the  extent  of  their  liability.^  But  this  distinction 
does  not  apply  to  partners.^  The  reason  is,  I  take  it,  not  because  they 
are  both  bailiffs  and  receivers,  but  because  they  are  neither  bailiffs  nor 
receivers  to  each  other.  As  copartners,  they  were  entitled  to  their 
action  of  account-render  at  common  law.'  They  needed  no  assistance 
in  this  regard  from  the  Statute  of  Ann.,  and  hence,  we  infer  that  they 
were  not  intended  to  be  included.  If  not  included  for  purposes  of 
action,  certainly  not  for  purposes  of  evidence.  The  parties  entitled 
under  the  statute  to  be  examined  in  their  own  cases,  are  the  parties  to 
whom  the  statute  gives  the  right  of  action.  But  it  conferred  no  right 
to  account-render  upon  partners,  because  they  possessed  it  before. 
These  partners,  therefore,  are  not  made  witnesses  for  themselves  by 
the  statute.  This  conclusion  derives  strength  from  the  18th  section  of 
our  Act  of  Assembly  of  13th  October  1840,^  which  provides,  that 
after  judgment  quod  computet,  the  court  may  either  impannel  a  jury 
to  settle  the  accounts  of  the  parties,  or  '  appoint  auditors,  and  proceed 
according  to  the  usages  and  practice  of  the  common  law.'  It  is  not 
pretended  that  at  common  law,  parties  in  an  action  of  account-render 
were  any  more  competent  to  testify  for  themselves  at  any  stage  of  the 
proceeding  than  they  were  in  any  other  action."* 

Statutes  of  4  and  5  Ann. — At  common  law,  if  one  joint  tenant  sold 
the  wood  and  kept  the  money,  the  other  had  no  remedy  :  so,  as  to  the 
profits  of  the  land,  before  the  statute  of  4th  and  5th  Ann.  In  Wheeler 
V.  Horne,^  the  declaration  stated  that  the  defendant  was  bailiff  of  the 
plaintiff,  of  one-twelfth  part  of  certain  lands,  &c.,  from  April  1st  1720, 
to  October  1st  1734,  and  received  the  annual  profits  thereof  for  all 
that  time,  to  render  his  reasonable  account  thereof  to  the  plaintiff  on 
demand ;  plea,  "  he  never  was  bailiff  or  receiver  of  the  plaintiff  for 
the  premises  mentioned  in  the  declaration,  to  render  an  account  there- 
of to  the  plaintiff  in  manner  and  form,  as  the  plaintiff  above  declared," 
&c.,  and  issue  joined.  On  the  trial,  it  was  proved  that  the  plaintiff 
and  defendant  were  tenants  in  common  of  the  premises,  the  plaintiff  of 
one-twelfth,  the  defendant  of  eleven-twelfths  ;  that  the  defendant  lived 
on  the  premises  and  took  the  profits  thereof,  of  about  £8  a  year,  and 
refused  to  account  to  the  plaintiff;  but  the  plaintiff  did  not  prove  she 
ever  appointed  the  defendant  her  bailiff  of  one-twelfth  part.  The  court 
held,  "  that  an  action  of  account  would  not  lie  by  one  tenant  in  com- 
mon against  another  as  his  bailiff  at  common  law,  unless  he  were  so 

'  1  Bac.  Abr.  48 ;  Irvine  v.  Hanlin,  Irvine  v.  Hanlin,  10  S   &  R  2^1 
10  S.  &  R.  221.  *  Purd.  Dig.  28. 

^  James  v.  Browne,  1  Dallas  340.  '  Tutton  v.  Adams  9  Wright  69 

'Griffith   V.   Willing,   3   Binn.   317;         «  Willes  208.  ° 
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appointed  particularly  ;  but  it  must  be  maintained,  if  at  all,  on  the 
statute  4th  and  5th  Ann.,  for  receiving  more  than  his  just  share  and 
proportion  ;  that  it  is  an  action  of  a  very  different  nature  from  an 
action  of  account  against  a  bailiff  at  common  law ;"  and  that,  if  the 
defendant  be  charged  as  bailiff  generally,  the  plaintiff  will  be  non- 
suited, unless  he  can  prove  the  defendant  was  actually  his  bailiff  at 
common  law. 

"  First,  Because  a  bailiff  at  common  law  is  answerable  not  only  for 
his  actual  receipts,  but  for  what  he  might  have  made  of  the  land  with- 
out his  wilful  default."  But  by  the  words  of  the  statute,  a  tenant  in 
common  when  sued  as  bailiff,  is  answerable  only  for  so  much  as  he  has 
actually  received  more  than  his  just  share  or  proportion. 

"  Secondly,  Because  the  auditors  in  an  action  at  common  law  could 
not  administer  an  oath,  unless  in  one  or  two  particular  cases  ;  but  by 
the  statute,  the  auditors  may  examine  the  parties  on  oath."  "  Now, 
as  the  first  judgment  must  be  generally  qiiod  computet,  how  can  the 
auditors  tell  in  what  manner  he  is  to  account,  or  whether  they  are  to 
examine  him  on  oath  or  not,  unless  it  appear  on  the  record  (that  is,  in 
the  writ  and  declaration),  in  what  capacity  he  is  sued,  and  what  sort 
of  action  this  is  ?"  The  declaration  should,  therefore,  state  that  the 
parties  are  tenants  in  common,  and  that  the  defendant  has  received 
more  than  his  share. ^ 

If  A.,  tenant  in  common,  occupy  all  the  land,  and  the  other  do  not 
claim  to  be  admitted,  and  A.  do  not  hinder,  he  is  not  liable  to  this 
action  of  account.^  This  case  was  determined  independently  of  the 
statute  of  Anne,  because,  as  it  said,  the  plaintiff  had  not  charged  the 
defendant  with  having  received  rents  and  profits  otherwise  than  by  his 
occupancy ;  and  because,  under  that  statute,  it  is  not  the  action  of 
account,  but  an  action  upon  the  statute,  or  upon  the  particular  cir- 
cumstances, which  give  the  action,  that  ought  to  be  brought.' 

If  there  be  three  tenants  in  common,  A.,  B.,  and  C,  A.  alone  may 
have  an  action  of  account  against  B.,  as  bailiff  to  the  common  benefit 
of  A.,  B.,  and  C,  for  it  may  be  that  A.  alone  intrusted  his  part  only  to 
B. ;  but  13  Ed.  2,  is  contra.* 

Act  of  1772. — The  la'st  legislative  provision,  giving  this  action  in 
Pennsylvania,  is  the  Act  of  1772,  §  1,^  by  which  a  legatee  of  money 
or  chattels  may  maintain  it,  or  other  actions  therein  mentioned,  as  his 
case  may  require,  against  the  executor.  Therefore,  assumpsit,  debt, 
detinue,  or  account-render  may  be  maintained  against  a  trustee  named 
in  a  will,  to  compel  an  account  of  his  receipts  and  expenditures.^ 
4.  Process,  its  form  and  service,  and  of  hail  and  appearance. 

The  first  process  in  account  in  this  State  is  usually  a  summons  (as 
we  shall  mention  more  particularly  again),  commanding  the  defendant 
to  render  to  the  plaintiff  his  reasonable  account  for  the  time  in  which 
he  was  his  bailiff'  and  receiver  of  his  money,  as  he  can  reasonably 
show  that  he  ought  to  render  him.'' 

'  See,  also,  Irvine  v.  Halin,  10  S.  &  1  Dane's  Ab.  c.  8,  a.  4,  J  2;  see  2  Co. 

R.  220-1.  410. 

2  Sargent  v.  Parsons,  12  Mass.  Rep.  '  1  Smith's  Laws  383. 

149        ^  «  Bredin  v.  Dwen,  2  Watts  95. 

s'ibid   153-4  '  F.  N.  B.  "  Writ  of  Account,"  2  e. 

*  1  Com.  Wg.  115 ;  F.  N,  B.  118,  266 ; 
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When  the  action  is  between  partners,  merchants,  the  writ  runs  in 
this  form :  — 

The  commonwealth  to  the  sheriff,  &c.  We  command  you  that  you 
summon  A.,  merchant,  that  justly,  &c.,  he  render  to  B.,  merchant,  a 
reasonable  account  for  the  time  in  which  he  was  receiver  of  the  money 
of  him,  the  said  B.,  from  whatever  cause  and  contract  coming  to  the 
common  profit  of  them,  the  said  A.  and  B.,  as  by  the  law  of  merchants, 
he  may  reasonably  show  that  he  ought  to  render  him,  &c.' 

This  process  is  to  be  issued  from  the  court  having  cognisance  of  the 
cause  from  the  amount  in  controversy ;  for  it  is  to  be  observed,  that  an 
alderman  or  justice  of  the  peace  has  not  jurisdiction  of  actions  of 
account-render.^ 

Statute  of  Marlbridge. — In  England,  the  process  in  account  was, 
at  an  early  period,  by  summons,  attachment,  and  distress  infinite.^ 
But  the  mischief  consequent  upon  this  process  being,  that  accountants 
who  had  no  lands  or  tenements  whereby  they  might  be  distrained  until 
they  appeared  to  account,  frequently  became  vagrant,  flying  into  secret 
places,  and  sometimes  into  foreign  countries,  and  leaving  the  plaintiff 
without  remedy,  the  Statute  of  Marlbridge,  or  of  52  H.  III.  c.  23, 
A.  D.  1267,  was  passed,  providing,  "  that  if  bailiffs,  who  ought  to 
account  with  their  lords,  withdraw  themselves,  and  have  no  land,  &c., 
by  which  they  may  be  distrained,  they  shall  be  attached  by  their 
bodies,  so  as  the  sheriff  may  cause  them  to  come  to  render  an 
account." 

A  writ"  founded  on  this  statute  was  called  a  monstravit  de  computo, 
from  the  incipient  words,  "  whereas,  the  plaintiff  hath  showed  us  that 
the  defendant,"  &c. ;  and  it  extended  to  a  receiver  as  well  as  to  a 
bailiff* 

If  the  accountants  had  any  lands  or  tenements  whereby  they  might 
be  distrained,  though  not  to  the  value  of  the  account,  they  were 
exempted  from  the  operation  of  the  statute  ;  but  such  lands  and  tene- 
ments must  have  been  for  the  term  of  life,  at  the  least,  as  the  statute 
intended  an  estate  of  freehold.^  If  the  accountant,  however,  had  no 
lands  or  tenements  in  the  county  where  the  writ  was  brought,  the  writ 
was  good,  notwithstanding  he  might  have  land  in  another  county.^ 

This  statute,  which  is  the  first  that  authorized  a  capias  in  England 
in  any  case  of  civil  injury  without  force,''  is  not  reported  by  the 
judges  of  the  Supreme  Court  to  be  in  force  in  this  State.  But  it  is 
contained  in  the  digest  of  Mr.  Roberts,  who  appears  to  think  it  ought 
to  have  been  reported,  inasmuch  as  another  statute  enforcing  this  has 
been  declared  to  be  in  force  in  Pennsylvania'.'  It  is  not  very  material 
to  inquire  or  know  how  this  statute  is  situated  with  reference  to  this 
State,  as  the  right  to  issue  a  capias  in  this  form  of  action  is  undoubt- 
edly as  much  controlled  by  the  Act  of  1836,  concerning  arrest,  as  in 
any  other  action.'  And  our  practice  has  certainly  been  to  hold  to 
bail  in  account-render.     In  Barde  v.  Wilson,'"  bail  was  demanded  in 

'  F.  N.  B.  "  Writ  of  Account,"  2  e.  '3  Bl.  Com.  281. 

2  Wright  V.  Guy,  10  S.  &  R.  227.  ^  See  Rob.  Dig.  9,  n.  A. 

»  2  Inst.  380.  8  See  Vol.  I.  cli.  3,  for  this  act,  and 

*  1  Vin.  Abr.  166.  the  practice  under  it. 

'  Ibid.  "  3  Yeates  U9. 

« Ibid. 
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i£50n0  ;  and  common  bail  ordered  by  the  court.  In  Davy  v.  Jack- 
son/ the  Supreme  Court  said :  "  Even  in  account-render,  the  defend- 
ant has  been  held  to  bail,  where  he  has  declared  that  he  means  to 
leave  the  State."  So,  in  England,  it  was  said  by  all  the  prothono- 
taries  in  the  Court  of  Common  Pleas,  that  the  defendant  upon  the  first 
■writ  should  not  be  held  to  bail,^  yet,  in  special  cases,  by  the  discretion 
of  the  court,  he  shall  find  bail.^  But  in  Schee  v.  Hassinger,^  the  coun- 
sel seemed  to  concede  that  bail  can  only  be  demanded  in  account-render 
after  the  first  judgment.  The  question  whether,  when  bail  has  been 
exacted  on  the  original  writ,  it.,can  be  requij-ed  on  a  capias  ad  compu- 
tandum,  or  rather,  whether  the  latter  writ  can  issue,  will  be  more  pro- 
perly a  subject  for  consideration  when  we  come  to  treat  of  it  in  its 
order. 

In  England,  in  order  to  have  the  benefit  of  the  stat.  of  H.  III.,  that 
is,  the  right  of  arresting  the  defendant  in  the  first  instance,  it  is  neces- 
sary to  charge  him  in  the  writ  either  as  bailifi"  or  receiver.^  And  if 
this  statute  be  in  force  here,  it  must  be  here  equally  necessary. 

Form  of  writ — JETow  defendant  is  to  he  charged. — As  regards  the 
form  of  the  writ  generally,  the  plaintiff  must  be  careful  to  chai-ge  the 
defendant  in  a  proper,  manner,  as  the  case  is,  as  bailiff,  receiver,  or 
guardian.  If  he  be  bailiff  (that  is,  agent  of  his  goods),  he  must 
charge  him  so;  if  receiver  (that  is,  of  his  moneys),  he  must  name 
him  such  ;  and  if  both,  the  writ  must  charge  him  so.  Where  the  things 
of  which  a  man  receives  the  profits  (whether  it  be  land  or  goods)  are 
uncertain,  as  a  manor,  hundred,  or  the  like,  that  may  be  improved, 
there  he  shall  be  charged  as  bailiff;  but  where  the  things  (be  they 
profits  or  courts,  forfeitures,  issues,  rents,  fines)  are  certain,  there  he 
shall  be  charged  as  receiver."  Where  the  action  is  against  a  partner, 
he  is  usually  charged  as  bailiff  and  receiver.  This  distinction  as  to 
the  mode  of  charging  the  defendant  is  very  important ;  for  it  is  a  sub- 
stantial injury  to  him  to  charge  him  as  receiver  where  he  is  only 
bailiff.  This  will  be  seen  from  the  following  cases.  If  one  deliver 
goods  to  another  to  sell,  and  he  sells  them  accordingly,  and  receives 
the  money,  he  ought  to  be  charged  as  bailiff,  and  not  as  receiver,  for 
he  ought  to  be  allowed  his  costs  ;^  and  he  cannot  plead,  when  charged 
as  bailiff,  that  at  another  time  he  was  charged  as  receiver  for  the  same 
cause  of  action.*  Again,  account  does  not  lie  as  against  a  receiver, 
but  where  the  sums  are  ascertained  at  the  time  of  constituting  him 
receiver;^  but  where  stuff  is  bailed  to  sell,  and  to  render  account, 
there  it  is  not  certain  till  they  are  sold,  and  that  he  has  received  ;  and 
also  in  account  as  bailiff,  he  shall  have  certain  allowances  for  his 
labor  and  expenses,  which  are  not  allowable  in  account  against  a 
receiver."  But  this  rule  holds  true  only  of  a' bare  receiver,  and  as  to 
him  the  reason  is  evident ;  but  where  the  nature  of  the  thing  shows 
that  the  receiver  must  have  been  put  to  trouble  and  expense,  the  rule 
is  false.'^     The  writ  against  a  receiver  may  be  general,  without  saying 

1  2  Yeates  280.  '  1  Vin.  Abr.  F.  pi.  1. 

2  S.  P.  1  Lev.  300.  *  1  Ibid.  H.  pi.  3. 

•  Koy.  28 ;  1  Wheat.  Selw.  N.  P.  4,  '  Br.  "  Accompt,"  pi.  53. 

n.  11.  '"  ibid. 

«  2  BIdu.  327,  328.  "  10  Mod.  23  ;  1  Via.  Abr.  "  Aco."  T. 

s  Imp.  M.  PI.  146.  pi.  11. 

«  2  Bulstr.  277  ;  Imp.  M.  P.  148. 
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by  whose  hands  the  money  was  received ;  but  that  must  be  shown  in 
the  count.^ 

Object  of  the  writ. — The  object  of  this  writ  of  account,  no  matter 
whether  summons  or  capias,  is  to  bring  the  defendant  to  account,  and 
for  that  purpose,  after  he  has  appeared,  either  by  himself  or  attorney 
in  the  usual  way,  or  by  entering  special  bail,  to  obtain  a  judgment 
compelling  the  defendant  to  account  (called  a  judgment  quod  com- 
putet), before  auditors  to  be  assigned  by  the  court.  If  the  defendant 
appear  to  the  action,  there  must  be  a  trial  by  jury  to  ascertain  whether 
he  ought  to  account  before  auditors  ;  but  before  this  trial,  several  steps 
must  or  may  be  taken  by  the  plaintiff,  previously  ;  as  filing  his  decla- 
ration, or  arbitrating  his  action.  If  the  defendant  be  sued  by  sum- 
mons, and  judgment  by  default  for  want  of  an  appearance  be  taken 
against  him,  it  is  necessarily  a  judgment  quod  computet.  If  he  be 
sued  by  capias,  and  has  not  appeared  by  entering  special  bail  to  the 
action,  his  bail-bond  may  be  sued  as  in  ordinary  cases. 

The  defendant  cannot,  when  he  has  appeared  to  this  action,  it  is  said, 
pay  money  into  CGfart,  as  he  may  in  assumpsit,^  after  making  a  tender 
of  what  he  conceives  to  be  due,  for  the  purpose  of  throwing  the  costs 
on  the  plaintiff,  if  he  do  not  recover  more.  No  reason  is  given  in  the 
book  above  quoted  for  this  trial ;  but  the  reason  appears  to  be  that  a 
tender  is  not  a  compliance  with  the  exigency  of  the  writ  which  de- 
mands an  account.  It  was  because  the  persons  who  are  the  objects  of  ■ 
this  remedy  had  violated  a  trust  of  great  confidence,  and  often  of 
great  magnitude,  that  they  were  first  made  liable  by  statute  to  process 
against  their  persons  ;  they  ought  not,  therefore,  to  be  allowed  to  make 
a  tender  after  refusing  to  show  by  accounting  whether  that  tender  con- 
stituted all  that  the  plaintiff  was  entitled  to.  But  if  the  defendant 
accompanies  his  tender  with  a  full,  clear,  and  precise  account,  no  good 
reason  seems  to  exist  why  he  should  not,  upon  a  refusal,  be  allowed  to 
pay  money  into  court,  provided  no  damage  had  accrued  to  the  plaintiff 
in  consequence  of  a  prror  refusal  to  account.  If  the  defendant  offers 
to  account  at  the  return  of  the  writ,  he  pays  no  damages,  though  found 
in  arrear.^ 

5.  Declaration. 

We  shall  consider  the  declaration  in  this  action  with  reference  prin- 
cipally to  the  statement  of  the  cause  of  action,  and  the  joinder  of  dif- 
ferent counts.  As  to  the  time,  it  is  not  necessary  to  be  particular ; 
thus,  the  declaration  was  as  receiver  between  1668  and  1673,  without 
any  certain  time,  which  was  sufficient ;  and  to  say,  viz.,  such  a  dav, 
would  be  immaterial,  and  not  traversable.^  Nor  is  it  necessary  as  to 
the  quantum  of  the  money .^ 

Its  form. — The  declaration  in  this  action  is  an  amplification  of  the 
writ  (which  itself  sets  out  the  cause  of  action),  with  the  addition  of  a 
formal  commencement  and  conclusion,  and  showing,  where  ao-ainst  a 
receiver,  by  whose  hands  the  defendant  received  the  money. 

Its  statements. — The  statement  of  the  cause  of  action  may  be  con- 
sidered, first,  with  reference  to  the  matter  to  be  stated,  and,  secondly, 

1  Vin.  ut  sup.  W.  pi.  2  in.  no.  v.  Sims,  2  S.  &  R.  321  ;  and  particularly, 

Per  WiLLES,  C.  J.,  Bull.  N.  P.  126.  Sweigart  v.  Lowmarter,  14  S.  &  R    20LI 

»  7  Vin.  "  Damages"  286,  pi.  29,  30.  See,  also,  the  end  of  this  section 
*  3  Keb.  425,  pi.  26.     See  Newbold         *  Imp.  M.  PI.  150 
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to  the  manner  of  stating  it.  The  latter  head  will  be  better  understood 
by  introducing  a  form  of  declaring  in  this  action,  than  by  any  rules 
drawn  from  the  cases. 

A  count  charging  the  defendant  as  factor  for  sums  of  money,  and 
rents  and  profits  of  land  received  by  him  for  the  plaintiff,  may  be 
joined  to  a  count  charging  him  as  tenant  in  common  with  plaintiff, 
provided,  it  seems,  the  latter  be  drawn  at  common  law,  and  not  under 
the  statute  of  3  and  4  Anne,  and  such  joinder  may  be  made  on  the  ' 
trial  as  an  amendment.^ 

Precedent. — The  following  form  is  proper  in  an  action  by  one  mer- 
chant against  several  others,  who  are  jointly  liable  to  him,  when  the 
original  writ  has  only  been  served  on  one  of  them,  and  returned  by 
the  sheriiFm'A«7  Jiabent  as  to  the  other  two. 

In  the  District  Court  for  the  City  and  County  of  ' 
Philadelphia,  of  the  Term  of  March  1837. 
Philadelphia  County,  ss. 

J.  T.  D.,  of  the  county  aforesaid,  merchant,  was  summoned  to  answer 
R.  A.  H.  of  a  plea,  that  he  render  to  him  a  reasonable  account  of  the 
time  in  which  he  was  bailiif  of  the  said  R.,  and  receiver  of  moneys  from 
whatever  cause  or  contract  to  the  common  advantage  of  the  plaintiff 
and  defendant,  and  one  S.  S.,  and  one  W.  T.,  who  were  interpleaded 
with  the  said  J.  T.  D.,  coming,  as  by  the  law  merchant,  he  may  rea- 
sonably show  to  him  he  ought  to  render,  &c.  And  thereupon  the  said 
R.,  by  A.  B.  C,  his  attorney,  complains,  for  that,  whereas  the  said 
J.  T.  D.,  together  with  one  S.  S.,  and  one  W.  T.  (as  to  which  S.  S. 
and  W.  T.  the  summons  in  this  case  has  been  returned  nihil  habent'), 
were  the  bailiffs  of  the  said  R.,  at  the  county  aforesaid,  from  the  1st 
day  of  January  1830,  until  the  1st  day  of  September  1835,  and  during 
that  time  had  the  care  and  management  of  714  casks  of  Fayal  wine, 
of  the  value  of  $5000 ;  to  merchandise  and  make  sale  thereof,  for  the 
common  profit  of  them,  the  said  plaintiff,  and  the  said  J.  T.  D.,  S.  S., 
and  W.  T.,  and  to  render  a  reasonable  account  of  the  said  profits  to 
the  said  R.  when  they  should  be  thereunto  afterwards  requested. 

And  whereas,  also,  at  the  county  aforesaid,  the  said  J.  T.  D.,  S.  S., 
and  W.  T.,  were  receivers  of  moneys,  from  whatever  cause  or  contract, 
to  the  common  advantage  of  the  said  plaintiff,  and  the  said  J.  T.  D., 
S.  S.,  and  W.  T.,  coming  from  the  1st  day  of  December  1830,  until 
the  1st  day  of  September  1835,  and  as  such  did  receive  at  the  county 
aforesaid,  moneys  to  them,  the  said  R.,  J.  T.  D.,  S.  S.,  and  W.  T., 
coming  to  their  common  benefit  by  the  hands  of  the  said  plaintiff, 
$500  ;  by  the  hands  of  A.  B.,  merchant,  of  Alvarado,  $500  ;  to  render 
a  reasonable  account  thereof  to  the  said  R.,  when  thereunto  afterwards 
they  should  be  required.  Nevertheless,  the  said  J.  T.  D.,  S.  S.,  and 
W.  T.  (although  often  required  so  to  do),  their  reasonable  account 
of  the  said  premises  to  the  said  R.  have  not  yet  rendered,  but  the 
same  to  him  to  render  hitherto  have  refused,  and  still  do  refuse,  to  the 
damage  of  the  said  R.,  in  the  sum  of  $1000,  and  therefore  he  brings  his 
suit,  &c. 

A.  B.  C,  plaintiff's  attorney.^ 

1  MoAdam  v.  Orr,  4  W.  &  S.  550.  '  In  Read's  American  Pleader's  As- 

sistant, are  contained  several  fornu  of 
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V  Defendant  charged  as  receiver. — Where  the  defendant  is  charged 
as  receiver,  the  rule  is  imperative,  and  the  forms  correspond  with  it, 
that  the  plaintiif  shall  set  forth  by  whose  hands  the  money  was  received.* 
The  reason  of  which  is,  that  the  defendant  may  know  in  season  the 
nature  of  the  charge,  and  how  to  defend  against  it.^ 

This  rule  may  in  some  cases  operate  with  injustice,  as  it  may  be  im- 
possible for  the  plaintiif  to  know  from  whom  the  defendant,  when  the 
latter  has  had  the  sole  management  and  control  of  the  business,  has 
received  money.  The  only  way  to  avoid  the  difficulty  is,  to  charge  the 
defendant  simply  as  bailiff,  where  the  money  he  has  received  was  ob- 
tained from  goods  intrusted  to  him.'  An  executor  may  declare  of 
moneys  received  by  the  hands  of  the  testator.*  So,  a  legatee  under 
our  Act  of  Assembly  may  declare  of  money  received  by  the  e.xecutor 
given  to  the  plaintiff  by  the  will  of  the  testator.*  In  the  case  of  Martin 
et  al.  V.  Smith  et  al.,^  a  declaration  under  this  act,  setting  forth  that 
the  defendant  was  the  bailiff  and  receiver  for  the  plaintiff  of  the  real 
and  personal  estate  of  the  testator,  and  that  he  received  of  the  money 
of  that  estate  ^300,  of  which  he  had  refused  to  render  an  account,  was 
supported  after  verdict. 

But  this  rule,  as  to  stating  in  the  declaration  against  a  receiver  by 
whose  hands  he  received  the  money,  is  liable  to  one  exception  :  which 
is,  where  the  plaintiff  is  a  merchant,  who  brings  account  against  another 
trading  with  him  with  a  joint  stock  to  their  common  benefit ;  in  which 
case,  naming  himself  a  merchant, , he  may  have  account  against  the 
other,  naming  him  a  merchant,  and  may  charge  him  as  receptor  dena- 
riorum  ipsius  B.  ex  quacunque  causa  et  contractu  ad  communem  utili- 
tatem  ipsorum.  A.  et  B.  provenien.,  sicut  per  legem  mercatoriam 
rationabiliter  monstrare  poterit ;  i.  e.,  as  receiver  of  the  moneys  of 
him,  B.,  from  whatever  cause  and  contract  coming  to  the  common  use 
of  them  the  said  A.  and  B.,  as  by  the  law  of  merchants  he  may  reason- 
ably show,  that  he  ought  to  render  to  him,  &c.'  Where  the  action  is 
against  a  bailiff  merely,  the  plaintiff  need  not  declare,  nor,  of  course, 
show  by  whose  hands  he  received  the  money.  Indeed,  Lord  Coke  says,* 
that  the  plaintiff  cannot  charge  a  bailiff  as  a  receiver ;  because  then 
the  bailiff  would  lose  his  expenses  and  charges. 

declarations  in  account-render,  from  page  joint  tenant  against  another,  for  money 

1  to  page  6,  inclusive.  received  for  the  letting  of  a  mare.     And 

First,  Against  one  as  bailiff  and  re-  pp.  150,  1,  one  from  the  celebrated  case 
ceiver,  pp.  1,  2.  of  Godfrey  v.  Saunders,  against  one  de- 
Second,  Against  a  factor  and  consignee,  fendant  as  surviving  joint  bailiff  of  the 
pp.  2,  3.  plaintiff.     See,  also,  Wentworth's  Plead- 

Third,  Against  an  executor  by  a  lega-  ings.  Vol.  I.,  for  numerous  other  forms, 

tee,  under  the  Act  of  1777,  before  men-  Also,  1  Mai.  Mod.  Ent.  tit.  "  Account." 

tioned,  pp.  3,  4.  In  all  these  forms,  it  will  be  observed. 

Fourth,  the  same  by  the  guardian  of  that  the  substantial  matter  stated  is  the 

a  mipor,  pp.  4,  5.                _   _           _  mode  and  character  in  which  the  defend- 

Fifth,  Against  the  administratrix  of  ant  ought  to  account. 

a  bailiff  and  receiver,  pp.  4,  5.  '3  Keb.  425. 

Sixth,  Against  the  bailiff  of  a  will  by  "  1  Dane's  Abr.  o.  8,  a.  1,  §  4. 

an  executor,  pp.  5,  6.  '  See  Comyn's  Kep.  272.  ' 

Seventh,  By   churchwardens   against  *43Kd.  HI.  33. 

former  wardens,  p.  6.  *  See  the  Form,  Re  Prec   3 

In  3  Chit.  Plead,  p.  1297,  is  a  form  by  «  5  Binn.  16. 

one  tenant  in  common,  against  his  oo-  '  Co.  Lit.  172,  a. 

tenant.  *  Ibid. 

In  Imp.  M.  P.  153,  4,  is  a  form  by  one 
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Sow  defect  in  narr.  must  he  taken  advantage  of. — This  rule,  how- 
ever, imperative  as  it  may  be,  when  violated  is  not  of  so  substantial  a 
nature  as  to  support  a  motion  in  arrest  of  judgment,  or,  of  course,  a 
writ  of  error.  Where  the  declaration,  therefore,  is  defective  in  this 
respect,  the  law  is  settled  that  it  must  be  taken  advantage  of  before  the 
final  judgment.  The  cases  appear  to  justify  a  special  demurrer,  or  a 
special  plea,  at  the  election  of  the  defendant ;  or,  that  the  objection 
may  be  made  under  the  plea  of  never  receiver  or  before  the  auditors. 
The  authorities  on  this  head  are  collected  in  1  Vin.  Abr.  "Account," 
F.  p.  9,  marg.^ 

A  declaration  against  a  bailiff  that  he  had  care  of  certain  goods  and 
chattels,  viz.,  oxen,  beasts,  and  other  things,  is  good,  without  stating 
01  now  many  oxen,  &c." 

Narr.  should  coincide  with  proofs. — The  declaration  should  be 
framed  to  coincide  with  the  proofs  or  the  true  state  of  the  case.  If 
the  defendant  be  the  bailiff  of  the  plaintiff's  goods,  or  receiver  of  his 
moneys,  it  should  be  so  stated ;  if  the  goods  or  moneys  be  their  joint 
property  it  should  be  stated  as  their  joint  property  ;  for  if  it  be  stated 
as  the  property  of  the  plaintiff,  as  the  evidence  will  not  support  the 
statement,  the  plaintiff  must  fail,  and  be  nonsuited.'  In  other  words, 
if  the  declaration  state  a  case  at  common  law,  and  the  evidence  show 
an  action  by  one  tenant  in  common  against  another,  the  variance  is 
fatal.* 

Stat.  4  Ann.  e.  16. — As  the  stat.  of  4  A.  c.  16,  is  a  general  one,  it 
is  not  necessary  for  the  plaintiff  to  set  it  forth,  or  to  refer  to  it ;  but  he 
must  set  forth  so  much  as  to  bring  his  case  within  the  statute  ;  that  is, 
where,  for  example,  the  parties  are  tenants  in  common,  the  plaintiff 
must  declare  that  he  and  the  defendant  were  tenants  in  common,  and 
that  the  defendant  had  received  more  than  his  just  share.^ 

An  estate  in  fee  (being  a  messuage,  subject  to  certain  privileges 
devised  to  the  defendant)  descended  to  the  defendant,  the  decedent's 
sister,  to  I.  S.,  one  of  the  plaintiffs,  the  decedent's  brother,  and  to  A. 
B.,  another  sister  who  had  been  married  to  I.  B.,  another  plaintiff,  but 
died,  leaving  him  tenant  by  the  courtesy,  and  also  children  ;  the  de- 
fendant had  been  in  possession,  as  the  plaintiff  supposed,  of  the  whole, 
without  any  agreement.  The  plaintiffs  I.  S.  and  I.  B.  declared,  in  an 
action  of  account,  that  the  said  I.  S.  and  I.  B.  and  his  wife,  in  her 
right,  and  the  defendant,  from  June  20th  1798,  to  May  14th  1802, 
when  she,  I.  B.'s  wife,  died,  held  together  and  undivided,  as  tenants 

in  common,  a  parcel  of  land  in ,  bounded ,  with  a  house  and 

other  buildings  thereon,  with  the  appurtenances  ;  except  the  use  of  a 
chamber,  and  so  excepting  several  small  parts  and  privileges  held  by 
the  defendant  in  severalty  ;  and  that  she,  during  all  that  time,  had  the 
care  and  management  of  the  whole  of  the  tenements  aforesaid  so  held 
by  them,  to  receive  and  take  the  rents,  issues,  and  profits  thereof,  and 
as  the  bailiff  of  the  said  I.  S.  and  I.  B.  of  what  she  received  more 
than  her  just  share  and  proportion  thereof,  to  render  a  reasonable 
account  to  them  on  demand ;  and  alleged  further,  she  had  received 
more  than  her  just  proportion,  &c.,  and  had  rendered  no  account,  &c. 

1  See  5  Binn.  16.  *  Ibid. 

■'  Bro.  "  Accompt,"  pi.  5.  "  Willes  208. 

s  2  Wash.  C.  C.  Kep.  482. 


174  ACCOUNT-EENDEE. 

The  second  count  the  same,  except  I.  B.'s  wife  was  not  mentioned 
therein.  The  third  count  was  for  the  time  after  I.  B.'s  wife  died,  to 
wit,  from  May  15th  1802  to  June  12th  1804,  otherwise  in  the  same 
form  as  the  second  count. — Plea,  never  bailiff. — The  plaintiffs  failed 
under  this  declaration,  because  the  evidence  proved  that  I.  M.  occu- 
pied the  premises,  and  not  the  defendant ;  but  that  she  was  only  a 
member  of  his  family.  It  will  be  observed  that,  in  the  first  count  two 
tenants  in  common,  one  in  his  own  right  and  one  in  his  wife's  right, 
joined  in  this  action  for  the  time  she  lived ;  that  in  the  second  count 
they  declared  alone,  as  to  the  same  time,  and  did  not  notice  the  wife 
of  the  latter ;  and  in  the  third  count  a  tenant  in  common,  in  fee,  and 
a  tenant  by  the  courtesy  in  common,  joined,  and  that  the  proportions 
claimed  by  the  plaintiffs  were  not  stated.  And  the  court  inclined  to 
think  the  declaration  good  in  these  respects.  It  was  objected  that  the 
heirs  of  the  decedent  were  joint  tenants,  not  tenants  in  common,  but 
this  point  was  not  decided."-  In  September,  1810,  one  of  the  same 
plaintiffs,  I.  S.,  brought  account  against  the  said  I.  M.  for  the  time  he 
was  tenant  in  common  by  deed  of  the  former  defendant's  third  part,  by 
her  heirship,  not  of  her  privileges,  to  wit,  from  October  3d  1798,  to 
August  1st  1801.  In  the  third  count  he  declared  on  the  statute  for 
an  undivided  third  part,  subject  to  the  said  privileges,  as  above. 
Pleas,  never  bailiff,  and  never  bailiff  within  six  years.  It  was  urged, 
that  if  there  be  three  tenants  in  common,  and  one  occupies  the  whole, 
another  alone  cannot  have  account ;  for  the  law  does  not  raise  a  pro- 
mise in  the  occupier  to  account  to  such  tenants  in  common,  so  as  to 
give  twenty  actions,  if  there  be  twenty  tenants  in  common.  But  the 
action  was  supported,  and  the  plaintiff  obtained  a  verdict  and  judg- 
ment upon  the  third  count.^ 

We  will  terminate  this  section  by  stating  the  rules  which  prevail  as 
to  the  mode  of  laying  the  damages  in  the  declaration. 

Mode  of  laying  damages — What  damages  may  he  recovered. — 
Where  the  action  is  against  a  bailiff,  the  plaintiff  may  lay  the  value  of 
the  goods,  also  damages  ;  and  if  he  do  so,  he  may  obtain  judgment  for 
the  value,  and  also  damages,  distinguishing  each.'  Thus  in  Godfrey 
V.  Saunders,*  the  plaintiff  declared  that  he  had  delivered  to  the  de- 
fendant a  quantity  of  coral,  of  the  value  of  ^612,000,  and  laid  his  dam- 
ages at  .£12,000,  and  obtained  judgment  for  £12,000,  the  value  laid,  as 
also  for  J278  7s.  'dd.,  for  his  damages  sustained  by  reas,on  of  the 
defendant's  resisting  his  demand  by  interpleading,  as  for  his  costs  and 
charges  expended  in  the  suit.  So  where  the  declaration,  in  account 
against  a^  bailiff  and  receiver,  set  forth  that  the  latter  had  the  care  of 
lands  of  plaintiff  to  make  sale  thereof  for  their  common  profit,  to  the 
damage  of  the  plaintiff  $10,000,  and  the  defendant  was  found  in  arrear 
$12,169.94,  it  was  held  that  the  only  difference  between  the  former 
case  and  this  was,  that  in  the  first  the  value  was  laid  in  the  declara- 
tion, but  in  the  latter  it  mentions  no  amount  of  arrearages  nor 
sum  of  money  received  by  the  defendant ;  that  this  difference  was 
unsubstantial ;  that  in  both  cases  the  plaintiff  demands  an  account  of 
the  money  due  to  him  for  the  goods,  and  the  land,  together  with  dam- 

1  Smith  et  al.  v.  Moody,  Mass.  s.  c.     c.  Apr.  1812,  Smith  «.  Marsh. 
Apr.  1807  ;  1  Dane's  Abr.  o.  8,  a.  3,  g  1.         *  Gfatz  i'.  Phillips,  5  Binn.  568. 
'  Dane's  Abr.  ut  supra,  i  2,  Mass.  s.         *  3  Wils.  before  quoted,  supra,  122. 
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ages  for  accounting  ;  that  the  sums  due  being  once  ascertained,  either 
by  confession  or  by  report  of  auditors,  nothing  remains  to  be  done  in 
each  but  to  enter  a  similar  judgment,  that  is,  for  the  amount  of  the 
value  laid  or  for  the  arrears  found,  and  also  for  costs  of  suit  under  the 
name  of  damages.^  The  result  of  this  reasoning  is,  that  there  is  no 
connection  in  the  declaration  between  the  value  of  the  goods  or  the 
amount  of  the  arrearages  stated  and  the  damages  laid,  and  that  execu- 
tion may  be  had  for  the  former  though  exceeding  the  latter.  It  there- 
fore follows  that  the  rule  in  personal  actions  that  the  plaintiff  cannot 
recover  more  than  the  damages  laid  in  his  declaration,  does  not  apply 
to  account-render;^  and,  of  course,  that  th-e  amount  of  the  value  of 
the  goods,  or  of  arrearages,  though  exceeding  the  damages  laid,  and 
damages  for  interpleading  may  be  had  on  execution. 

A  blank  in  the  declaration  in  this  action,  for  the  time  during  which 
the  defendant  acted  as  bailiiF,  is  cured  by  an  award  of  arbitrators  if  the 
parties  appeared  before  them,  and  their  allegations  and  proofs  were 
heard.^     Of  course,  a  verdict  would  operate  the  same  effect. 

The  plaintiff  cannot  amend  his  declaration  as  to  the  time  laid  during 
which  the  defendant  acted  as  his  bailiff  and  receiver,  and  lay  a  different 
period,  after  a  judgment  quod  computet  entered  by  confession.  And 
he  will  be  confined  to  this  time  on  the  trial  of  issues  certified  by  the 
auditors.* 

Plaintiff  may  arbitrate. — When  the  plaintiff  has  filed  his  declara- 
tion, he  may,  at  any  time  after  the  return-day  of  the  original  writ, 
arbitrate  the  cause  under  the  law  of  1810,  and  its  supplement.''  We 
shall  state  hereafter  what  the  duties  of  the  arbitrators  are  when  an 
action  of  this  description  is  brought  before  them.'  The  defendant 
cannot,  in  this  action,  pay  money  in  court  as  he  may  in  assumpsit.'' 
6.  Pleas  and  evidence. 

How  defendant  may  plead. — It  is  said^  that  the  defendant  in  account 
need  not  plead  at  all  in  the  action,  but  may  come  into  court,  and  say 
to  the  judges  :  "I  am  willing  to  account  ^yith  the  plaintiff,  and  pray 
that  auditors  may  be  assigned  to  take  an  account  between  me  and  the 
plaintiff."  This  appears  to  be  a  statement  in  different  language  of  the 
rule  mentioned  at  the  end  of  section  fifth,'  that,  by  such  accounting, 
he  exempts  himself  from  the  payment  of  damages.  We  can  find  no 
case  which  requires  him,  under  such  circumstances,  to  give  judgment 
quod  computet,  or  subjects  him,  in  case  he  subsequently  neglects  to 
account,  to  a  capias  ad  computandum.  If  such  judgment  be  entered, 
the  latter  writ  follows  of  course,  and  justice  therefore  requires  the 
court,  before  they  allow  the  defendaiit  the  benefit  of  the  rule,  to  exact 
such  judgment. 

G-eneral  issue.— T\iQ  general  issue  in  account-render  is,  "never 
bailiff  or  receiver,"  or,  as  it  is  expressed  in  the  old  language,  ne 
unques  bailiff  or  receiver.  Whatever  matter  goes  to  show  the  de- 
fendant never  was  accountable,  may  be  so  pleaded.'"    The  defendant 

iQratz    V.    Phillips,   5    Binn.    564,         ^  Act  of  1821,  Purd.  Dig.  24,  ed.  1824. 

568-9  "  ^''^*'  i  ^^■ 

%  j^;^  '  Bull.  N.  P.  128  ;  per  Willes,  C.  J. 

'  Wright  V.  Guy,  10  S.  &  R.  227.  *  3  Wils.  104 ;  per  Wilmot,  C.  J. 

«  Sweigart  v.  Lowmarter,  14  S.  &  R.  "  Supra  175. 

2QQ  "1  Dane's  Abr.  c.  8  ;  a  4,  or  specially. 
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may  also  plead  in  bar  plene  cSmputavit  (fully  accounted),  or  a  release, 
or  nonage,^  ov  payment  to  the  plaintiff  or  the  plaintiff's  order.^  So  he 
may  plead  he  was  the  plaintiff's  servant,  to  drive  his  plough,  or  keep 
his  cattle,  for  then  he  was  ne^er  accountable.  So  an  award  of  all 
matters  between  the  parties,  so  thaitthe  plaintiff  accepted  the  plaintiff's 
bond  for  the  same  sum.^  So  that  We  account  is  barred  by  the  Statute 
of  Limitations,  for  this  is  a  plea  in  bar.^  So  he  may  plead  the  general 
issue,  and  j^^ene  computavit ;  and  when  this  latter  plea  is  so  added,  it 
is  like  the  plea  of  payment  added  to  non  est  factum.  The  making  of 
the  deed  is  still  denied.  So  pilene  computavit  thus  added,  does  not 
admit  of  record  a  liability  to  account,  nor  would  the  jury  be  confined 
to  the  inquiry,  whether  the  defendant  had  fully  accounted.  The  two 
pleas,  taken  together,  make  the  defendant  say  to  the  plaintiff:  "we 
never  were  joint  bailiffs  and  receivers  ;  but  if  you  prove  we  were,  then 
I  will  show  that  I  have  fully  accounted."^ 

Joint  action. — Where  the  action  is  brought  against  two  jointly, 
one  of  whom  pleads  the  general  issue,  and  the  other  makes  default 
on  which  judgment  by  default  is  entered  against  him,  the  former  shall 
account  alone  ;  as  writs  of  summons  and  capias  are  originals  in  this 
State,  and  no  process  of  outlawry  can  be  had  against  the  absent  de- 
fendant.*^ 

Rules  in  pleading. — It  is  a  rule  with  respect  to  pleading  in  this 
action,  1.  That  whatever  matter  can  be  pleaded  in  bar  to  the  action, 
must  be  so  pleaded  ;  and  that  whatever  matter  which  may  be  so  pleaded 
in  bar,  cannot  afterwards  be  pleaded  before  the  auditors ;  the  reason  is 
to  avoid  trouble  and  charge  to  the  parties.'^ 

2.  Except  in  case  of  a  release,  or  plene  computavit,  if  the  party  is 
once  chargeable  and  accountable,  he  cannot  plead  in  bar,  but  must 
plead  before  auditors  ;  these  exceptions  are,  because  a  release,  and 
having  fully  accounted,  are  total  extinctions  of  the  right  of  action ; 
which  the  court  is  to  judge  of,  and  even  in  those  cases,  they  must  be 
pleaded  specially,  and  cannot  be  given  in  evidence  on  ne  unques 
receiver.^  Therefore,  he  cannot  plead  in  bar,  that  he  has  made  pay- 
ment of  the  money  he  received  to  account  with,  or  that  he  has  made 
satisfaction  for  the  same  ;  for  these  pleas,  being  matters  that  show  he 
was  once  accountable,  are  only  to  be  pleaded  before  auditors.^ 

Trial. — -The  issue  being  joined  on  a  plea  in  bar  or  on  any  of  the 
subsequent  pleadings  to  which  the  parties  may  conduct  the  cause,  it  is 
placed  upon  the  trial-list  for  a  decision  by  jury,  whether  the  defendant 
ought  to  account.  The  jury  now,  it  will  be  recollected,  is,  in  this 
State,  to  try  the  whole  case  and  settle  the  accounts,  awarding  to  either 
or  any  party  the  sum  due  to  him.'"  And  it  is  proper  to  send  out  with 
the  jury  a  statement  of  the  account  between  the  parties  as  proved." 

Plaintiff ' s  evidence. — The   evidence  necessary  on  the  part  of  the 

'  1  Dane's  Abr.  o.  8  ;  a.  4.  «  Sec  1  Yin.  Abr.  "  Account,"  K.  2,  pi. 

^  IVin.Abr."  Account,"  n.  pi.  18;  T.  5  ;  Sid.  159,  pi.  12. 

Raym.  57  ;  Raat.  Ent.  16.  '  Imp.  M.  P.  152  ■  Sty  411 

«  Ibid.     1  Rol.   Abr.    121-123  ;    Cro.  "  Bruwul,  24,  25  ;  Imp.  M   P   153 

Car.  116.  9  Dyer  22,  145  ;  6  Co.  Ferrer's  case; 

•  See  I  Har.  &  McHen.  400.  4  Leon.  51  ;  Sty.  353,  410. 

"  Whelen  v.  Watmough,  15  S.  &  R.  '^  See  the  Act  of  1831,  ante  158. 

159.  "  Kelly  v.  Kauffman,  6  Harris  351. 
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plaintiff  to  support  his  allegations,  varies  with  the  character  with  which 
they  have  invested  the  defendant. 

In  this  action  between  partners,  if  the  plaintiff  prove  that  a  part- 
nership existed — that  the  defendant  was  acting  partner — and  that  he 
received  any  of  the  sums  of  money  from  any  of  the  persons  mentioned 
in  the  declaration,  he  will  be  uniformly  obliged  to  render  an  account.^ 
According  to  the  doctrine  of  Lord  Coke,^  it  is  not  necessary  between 
partners  to  show  by  whose  hands  the  defendant  received  money.  But 
each  partner  must  account  to  every  other  for  himself,  and  not  for  his 
copartner;  his  is  a  several  liability,  and  not  a  joint. one.'  And  one 
partner  cannot  maintain  account-render  against  his  two  copartners 
jointly,  without  showing  a  joint  liability  to  account.* 

In  account  against  one  as  receiver  by  the  hands  of  A.,  the  burden  of 
proof  lies  on  the  plaintiff,  and  a  receipt  by  his  hands  ought  to  be  proved 
by  the  plaintiff.  But  if  he  prove  that  A.  directed  the  defendant  to 
borrow  of  another  to  pay  the  plaintiff,  that  the  defendant  borrowed 
the  money  accordingly,  and  that  A.  gave  bond  to  the  lender,  that  is 
sufficient.* 

In  the  case  above  quoted,'  it  was  contended  for  the  defendant  that, 
as  he  had  not  been  charged  as  bailiff,  in  order  to  make  him  accountable 
as  receiver,  it  was  incumbent  upon  the  plaintiff  to  staie,  in  his  declara- 
tion, by  whose  hands  the  moneys  were  received,  and  to  prove,  accord- 
ingly, a  receipt  by  the  hands  of  such  person  or  persons — that,  unless 
the  proof  went  to  all  the  persons  stated  in  the  declaration,  he  failed  in 
his  action ;  or,  at  least,  that  the  verdict  must  be  conformable  to  the 
evidence,  which  was  only  of  a  receipt  by  the  hands  of  one,  so  that  the 
judgment  quod  computet,  pursuing  the  verdict,  must  be  restricted  to 
that  receipt  alone.'  But  it  was  ruled,  as  we  have  seen,  that  this  doc- 
trine did  not  prevail  as  to  partners,  "  however,"  as  it  was  said  by  the 
court,  the  law  stood  in  the  case  of  a  common  receiver.  The  authority 
cited  by  the  counsel  (that  from  Buller,  just  quoted),  does  not  support 
them,  and  we  have  found  no  case  or  precedent  requiring  such  proof  or 
exhibiting  such  a  judgment :  The  same  point  was  taken  in  Jordan  v. 
Wilkins,*  but  not  adverted  to  by  the  court.  It  seems,  indeed,  that 
wherever  the  defendant  is  properly  chargeable  as  receiver,  and  could 
not  have  been  charged  as  bailiff,  that  strictness  of  proof  above  con- 
tended for  would  not  be  requisite.^  The  defendant  said  that  never 
receiver  by  the  same  hand,  and  a  good  issue. 

Evidence. — The  evidence  adduced  by  the  plaintiff  must  correspond 
with,  and  support  his  declaration ;  if  he  state  that  the  defendant  was 
bailiff  of  his  goods  or  receiver  of  his  moneys,  he  must  prove  that  they 
were  his  goods  and  moneys.  Therefore,  in  a  case  where  the  declara- 
tion charged  the  defendant  as  bailiff  of  certain  goods  belonging  to  the 
plaintiff,  to  make  profit  of  for  the  plaintiff,  and  as  receiver  of  certain 

»  Per  McKean,  C.  J.,  1  Dallas  340.  '  \  Dallas  339. 

■'  Ante  161.  '  2  Wash.  C.  C.  K.  483. 

»  Portsmouth  v.  Donaldson,  8  Casey  "  See  1  Vin.  Abr.  "  Account,"  F.  pi.  2 ; 

202.  in  marg.     But  see  Vin.  «<  smj?.  W.  pi.  2; 

*  Portsmouth  v.  Donaldson  et  al.,  8  in  marg.  contra,  which  is  explained  in 
Casey  202 ;  Whelen  v.  Watmough,  15  S.  pi.  3,  where  it  appears  the  defendant 
&  R.  153,  affirmed.  was  bailiff  to  sell.     See  also,  1  Vin.  ut 

*  Hob.  36  ;  Bull.  N.  P.  127.  sup.  Y.  pi.  2,  3,  "Account  and  counted 
«  1  Dallas  540.  by  the  hands  of  J.  N." 
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sums  by  the  hands  of  A.  and  B.,  being  the  money  of  the  plaintiff,  and 
the  evidence  was  of  money  received  from  C.  and  D.  on  partnership 
account,  the  plaintiff  and  defendant  being  partners,  the  variance  was 
fatal ,^  and  the  plaintiff  was  nonsuited. 

Defendant'' »  evidence. — The  defendant's  evidence  at  this  stage  of 
the  suit  can  hardly  be  anything  else  than  that  he  was  never  receiver 
or  bailiff,  that  he  has  fully  accounted,  or  been  released. 

Under  the  plea  of  ne  unques  receiver,  we  have  seen  that  the  defend- 
ant cannot  give  a  release  in  evidence,  neither  can  he  give  in  evidence 
under  this  plea  a  bailment  to  deliver  to  another  person,  and  that  he  has 
delivered  accordingly :  for  though  this  special  matter  prove  he  is  not 
accountable,  yet  as  upon  the  delivery  he  was  accountable  conditionally 
(viz.,  if  he  did  not  deliver  over),  it  does  not  prove  the  plea  ;  but  if  the 
defendant  plead  he  accounted  before  R.  and  W.,  evidence  that  he 
accounted  before  R.  only  is  sufficient,  because  the  account  is  the  sub- 
stance.^ 

Where  the  evidence,  such  as  books,  upon  which  the  defendant  relies 
for  a  defence,  is  in  the  possession  of  the  plaintiff,  who  refuses  to  pro- 
duce them,  the  court  will  continue  the  cause  as  often  as  reached  from 
term  to  term,  until  the  plaintiff  allow  his  opponent  access  to  them,  but 
they  will  not  grant  a  rule  on  him  to  deposit  the  books  in  any  particu- 
lar place  for  the  inspection  of  both  parties.^  The  Act  of  1831*  enables 
the  court  or  a  judge  to  make  such  orders  to  obtain  books  and  papers  on 
either  party,  as  are  necessary  for  a  full  and  equitable  adjustment  of 
the  controversy.  If  the  jury  find  a  verdict,  it  is  liable  to  be  set  aside 
on  a  motion  for  a  new  trial  as  in  other  cases. 

7.  Judgment  quod  computet,  and  auditors. 

This  section  appears  to  be  rendered  useless  in  this  State,  by  the  new 
Act  of  Assembly.^ 

Judgment. — This  judgment  is  in  the  nature  of  an  award  of  the 
court,  interlocutory  only  and  not  definite,  and  whereon  a  writ  of  error 
does  not  lie ; "  but  if  the  defeiidant  has  pleaded  in  bar,  and  the  bar  is 
adjudged  good,  the  plaintiff  in  such  case  may  have  a  writ  of  error 
immediately  ;  for  this  judgment  is  final  till  reversed.' 

When  judgment  will  be  entered — Its  character. — If  the  finding  of 
the  jury  be  in  the  plaintiff's  favor,  and  the  verdict  is  not  disturbed 
by  the  court  on  a  rule  nisi  for  a  new  trial,  judgment  quod  computet  is 
entered  thereon.  No  other  kind  of  judgment  can  be  taken,  neither 
can  the  jury  authorize  it  by  the  nature  of  their  finding  (unless  by 
agreement),  as  by  a  verdict  giving  damages  to  either  party.  The 
form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saunders,^  was  as 
follows :  "  Therefore  it  is  considered  that  the  defendant  account  with 
the  plaintiff  of  the  time  aforesaid,^  in  which  he  (defendant)  and  the 
said  S.  S.  were  the  bailiffs  of  the  plaintiff,  and  had  the  care  and 
administration  of,  the  aforesaid  goods  and  merchandises,  &c.,  to  be 

>  2  Wash.  C.  0.  Rep.  482.     •  '  1  Vin.  Abr.  "Account,"  U.  pi.  22. 

'  1  Brownl.  24;  Bull.  N.  P.  127.  Swpost  173,  as  to  error  on  final  iude- 
'  Goldey  «.  George,  D.  C.  Philad.  13th    ment. 

June  1825,  MS.  s  3  -yY-iig.  gg. 

*  Ante  157.  *  Referring  to  the  time  in  the  decla- 

°  Ibid.  ration. 
8 11  Co.  38 ;  Palm.  2  Cro.  J.  356 
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merchandised  and  made  profit  of  for  the  plaintiff;  and  the  defendant 
in  mercy,  &c.,  because  he  had  not  before  accounted,  &c."  In  our 
mode  of  entry  the  judgment  is,  in  short,  as  usual,  judgment  quod 
computet.  It  is  essentially  necessary  that  this  judgment  should  be 
entered  ;  for  where  the  defendant  pleaded  that  he  had  fully  accounted, 
and  issue  being  joined  thereon,  the  jury  found  for  the  plaintiif,  and 
assessed  damages  and  costs,  and  judgment  was  entered  accordingly, 
and  execution  taken  out ;  the  court,  on  motion,  set  aside  the  judgment 
and  execution,  observing  that  the  judgment  was  wrong,  for  it  ought 
to  have  been  only  a  judgment  to  account ;  and  they  compared  the 
irregularity  in  this  case  to  the  irregularity  of  signing  final  judgment 
before  interlocutory  judgment.^  However,  this  may  be  done  with  the 
consent  of  the  court,  by  the  agreement  of  counsel ;  and  there  is  a 
case  on  record  of  a  similar  kind  ;^  it  is  hardly  probable,  however,  that 
the  court  would  consent  to  it,  where  the  jury  had  to  arrive  at  the 
amount  of  the  verdict  by  entering  into  the  accounts. 

This  judgment  is  completely  within  the  control  of  the  court  in  which 
it  is  rendered,  and  may  be  opened  at  a  term  subsequent  to  that  in 
which  it  was  entered.^  A  plea,  or  objection  of  the  plaintiff's  disability, 
comes  too  late  after  this  judgment.^ 

Joint  judgment. — If  the  action  be  against  more  than  one,  and  the 
jury  find  for  the  plaintiff,  their  verdict  establishes  a  joint  liability, 
on  which  judgment  quod  computet  is  to  be  entered,  which  judgment 
is  joint,  and  will  preclude  the  defendants  from  pleading  separate  lia- 
bilities before  the  auditors.^  If  two  are  judged  to  account,  and  one 
dies,  the  other  shall  account  alone,  because  the  receiving  of  one  is  the 
receiving  of  both."  So,  where  two  are  judged  to  account,  and  one  is 
outlawed,  and  the  other  accounts,  if  he  discharge  himself  upon  the 
account,  this  shall  be  a  discharge  of  the  other ;  and  if  he  be  charged 
on  the  account,  this  shall  charge  the  other,  because  they  were  adjudged 
to  account  jointly.'^ 

Auditors. — i\fter  the  judgment  to  account,  the  court,  at  the  motion 
of  the  plaintiff,  assigns  auditors  to  take  and  declare  the  account  be- 
tween the  parties.  In  England,  the  auditors  appointed  are,  in  general, 
the  prothonotaries,  or  two  principal  officers  of  the  court  ;^  in  our  prac- 
tice, they  are  usually  three  members  of  the  bar.  A  rule  to  appoint 
auditors  in  this  action  is  absolute  in  the  first  instance.'  The  auditors 
may  convene  the  parties  before  them,  with  their  witnesses  and  docu- 
ments, until  the  account  is  determined,  as  we  shall  more  particularly 
see  hereafter. 

In  the  English  practice,  a  day  is  fixed  for  the  auditors  to  return  an 
account ;  which,  if  they  cannot  complete  by  the  day  appointed,  they 
must  apply  to  the  court  to  have  the  time  enlarged.'"  In  our  practice 
no  time  is  allotted  them ;  neither  is  it  necessary,  where  the  auditors 

1  Ca.  Tern.  Hardw.  394.    1  Wh.  Selw.  "  Ibid.  157. 

4_  '  1  Mallory,  Plead.  69  ;  1  Vin.  Abr. 

'  '  Martin  v.  Robertson,  5  Binn.  16-24.  "  Discharge    before    Auditors,"   pi.    3  ; 

»  Kitchen  v.  Strawbridge,  C.  0.  U.  S.  Whelen  v.  Watmough,  15  S.  &  R.  157. 

P.  April  1821 :  quoted  Cox.  Dig.  6,  pi:  4.  *  2  Chit.  Rep.  lU,  S.  P. ;  3  Dowl.  & 

*  Bredin  v.  Dwen,  2  Watts  95.  Byl.  596. 

5  Whelen  v.  Watmough,  15  S.  &  R.  '3  Dowl.  &  Ryl.  596. 

158.  '»  Rast.  14  Imp.  M.  P.  149. 
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are  men  above  the  suspicion  of  making  unnecessary  adjournments  for 
the  sake  of  increased  fees. 

Right  to  jury  under  Act  of  1840. — As  will  presently  be  seen,  the 

court,  by  the  Act  of  October  13th  1840,  has  power  at  its  election  to 

direct  a  jury  to  be  impannelled,  to  proceed  to  settle  the  balance  ;  and  a 

highly  stringent  process  is  given  to  explore  the  accotfsts  by  discovery. 

8.    Capias  ad  computandum,  and  bail  thereon. 

Although  the  subject-matter  of  this  division  is  rendered  inapplicable 
by  the  Act  of  1842,  abolishing  imprisonment  for  debt,  the  fact  that  it 
may,  perhaps,  become  of  use  in  connection  with  warrants  of  arrest, 
requires  its  retention. 

Bail. — If  the  defendant  neglects  to  appear  personally  before  the 
auditors,  or  refuses  to  account,  application  may  be  made  to  the  court 
for  a  writ  of  capias  ad  computandum ;  upon  which  being  taken  by  the 
sheriff,  he  must  put  in  bail  to  answer  the  condemnation.'  The  auditors 
first  certify  the  delay  or  neglect  of  his  attendance,  or  refusal  to  ac- 
count.^ It  would  be  sufBcient,  it  is  apprehended,  in  our  practice,  upon 
obtaining  and  filing  such  certificate  of  the  auditors,  to  issue  the  capias 
ad  computandum  from  the  prothonotary's  ofiBce,  by  prcecipe,  as  in 
other  cases,  marking  upon  it  the  amount  of  bail  demanded. 

Capias. — The  commencement  and  conclusion  of  the  capias  ad  com- 
putandum are  the  same  as  those  of  a  ca.  sa.  The  body  of  the  former 
writ  commands  the  sheriff  to  take  the  defendant,  and  him  safely  keep, 
so  that  he  have  him  before  the  court  at  such  a  day  to  account  with  the 
plaintiff  o^f  the  time  in  which  he  was  the  bailiff  of  the  said  plaintiff 
(of  one  messuage  with  the  appurtenances  in  F.)  or  (having  the  care 
and  administration  of  the  cloths,  goods,  and  merchandise  of  the  said 
plaintiff),  or  (receiver  of  the  moneys  of  the  said  plaintiff  in  P.)  of 
which  he  was  convicted,  and  that  he  (the  sheriff)  have  then  there  this 
writ. 

Special  hail. — Upon  being  arrested  under  this  writ,  the  defendant 
must  give  special  bail.  The  condition  of  this  recognisance  of  special 
bail  is,  that  he  (the  defendant)  will  appear  from  day  by  day  before  the 
auditors',  and  afterwards  in  court,  and  if  he  be  found  in  arrear,  that  he 
will  pay  or  render  himself;^  that  is,  he  will  be  present  to  abide  the 
execution  of  the  plaintiff  if  he  do  not  satisfy  the  judgment.^ 

After  giving  the  required  bail,  the  defendant  may  call  on  the  plain- 
tiff by  rule,  to  show  cause  why  the  bail  should  not  be  mitigated.  The 
quantum  of  bail  on  this  writ  does  not  depend  on  the  plaintiff's  demand, 
but  rests  in  the  discretion  of  the  court,  to  be  regulated  by  the  amount 
of  the  probable  balance.* 

It  may  here  be  inquired  whether,  when  bail  has  been  exacted  on  the 
original  writ,  it  can  again  be  exacted  upon  a  capias  ad  computandum. 
There  is  no  case  which  denies  the  right ;  and  if  it  cannot  be  required, 
there  is  no  mode  of  compelling  the  defendant  to  account.  The  bail  on 
the  original  is  for  the  defendant's  appearance  after  the  judgment  quod 
computet,  and  until  a  writ  shall  issue  to  enforce  that  judgment,  but  is 

1  Keb.  255 ;  Cro.  Eliz.  82,  806 ;  1  Leon.  *  See  a  recognisance  of  mainprise  that 

87.  deft,  will  render  himself  to  prison,  in 

'  1  Mod.  94  ;  1  Brownl.  25.  Bastell,  tit.  "  Judgment  in  Account,"  19 

'  Lutw.  49,  60 ;  Cro.  Eliz.  82 ;  1  Com.  »  3  Yeates  83,  84. 
Dig.  478. 
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not  conditioned  to  account.  Thus,  after  judgment  quod  computet,  the 
defendant  came  in  on  a  capias,  and  was  bailed.  The  bail  are  answer- 
able for  the  account,  the  first  bail  being  only  for  appearance  ;  but  yet 
shall  not  be  discharged  till  the  party  renders  himself  on  the  first 
judgment.' 

Even  if  the  defendant  be  taken  by  a  capias  ad  computandum,  and 
set  to  mainprise,  pending  the  account  before  the  auditors,  and  does  not 
keep  his  day  before  them,  a  capias  ad  computandum  de  novo  shall  issue 
forth  against  him.^ 

Should  the  defendant  be  imprisoned  in  consequence  of  inability  to 
procure  bail  on  this  writ,  a  rule  may  be  had  from  the  court  empowering 
the  auditors  to  bring  him  before  them  in  the  custody  of  the  sheriff,  at 
the  times  fixed  by  them  for  taking  the  account. 
9.  Proceedings  and  pleas  before  auditors. 

Before  perusing  this  section,  the  inquirer  must  not  forget  the  Act  of 
Assembly  quoted  at  length  in  the  beginning  of  this  chapter,  which 
gives  to  juries  all  the  power  of  auditors. 

In  connection  with  this,  the  following  act  is  of  great  importance : — 

Act  of  IBth  October  1840,  §  18.^  That  in  all  actions  of  account- 
render,  now  pending,  or  which  may  hereafter  be  brought,  after  it  shall 
have  been  found  or  admitted  by  the  pleadings,  that  the  defendant  is 
liable  to  account  to  the  plaintiff,  it  shall  be  in  the  discretion  of  the  court 
in  which  the  same  is  or  shall  be  pending,  to  either  appoint  auditors  and 
proceed  according  to  the  practices  and  usages  of  the  common  law,*  or 
direct  a  jury  to  be  impannelled  to  settle  the  accounts  of  the  parties,  and 
find  the  balance  due  the  plaintiff  or  defendant.  And  on  the  application 
of  either  of  the  parties,  and  interrogatories  filed,  it  shall  be  lawful  for 
the  court  to  require  the  adverse  party  to  disclose  on  oath  his  know- 
ledge of  such  facts  as  shall,  in  the  opinion  of  said  court,  be  necessary 
for  a  just  and  equitable  adjustment  of  the  controversy ;  and  on  the 
party  being  so  called  on,  and  refusing  to  answer  on  the  requisition  of 
the  court,  the  fact  stated  by  the  adverse  party  in  his  interrogatory, 
shall  be  taken  as  admitted,  and  the  parties  shall  have  power  to  compel 
the  production  of  such  books,  papers,  and  documents,  either  in  court 
or  before  the  auditors,  as  may  be  necessary  for  a  just  and  equitable 
settlement  of  the  controversy,  according  to  the  provisions  of  the  first 
section  of  the  Act  of  twenty-seventh  February,  one  thousand  seven 
hundred  and  ninety-eight,  entitled  "  An  act  extending  the  powers  of 
the  Supreme  Court,  and  Courts  of  Common  Pleas." 

By  section  19  of  the  same  act,  the  Supreme  Court,  and  the  several 
District  Courts  and  Courts  of  Common  Pleas,  have  all  the  powers  and 
jurisdiction  of  Courts  of  Chancery,  in  settling  partnership  accounts, 
and  such  other  accounts  as  were  theretofore  settled  in  an  action  of 
account-render. 

Proceedings  before  the  auditors. — The  parties  having  appeared  with 
their  counsel,  witnesses,  account-books,  and  documentary  evidence, 
before  the  auditors,  the  latter  proceed  to  the  performance  of  the  duties 
assigned  them.  The  proceedings  before  them  are  in  the  nature  of  a 
new  action ;  and  the  defendant  is  put  to  plead  whateve;  matter  dis- 
charges him  from  liability  to  the  plaintiff,  in  consequence  of  not  having 

'  1  Vin.  Abr.  "Ac."  U.  pi.  26.  "  Purd-  Dig,  28,  Pamph.  L.  7. 

2  1  Leon,  87.  '  Tutton  v.  Addams,  9  Wright  70. 
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accounted  with  him  as  he  ought.  Where  the  declaration  states  the 
period  for  which  an  account  is  expected,  or  where  it  charges  the 
defendant  as  receiver  from  such  a  time  to  such  a  time,  he  must  answer 
the  whole  time  precisely,*  and  show  for  what  he  has  accounted.^  But 
he  is  not  concluded  as  to  the  dates  and  sums  mentioned  ;  and  the 
auditors  may  make  the  proper  charges  and  allow  the  proper  credits, 
without  regard  to  the  judgment  to  account  ;^  for  it  is  not  to  be  inferred 
from  this  judgment,  that  the  defendant  has  received  all  the  precise 
sums,  and  at  the  precise  times  mentioned  in  the  declaration.*  The 
auditors  are  not  restricted  to  the  days  laid  in  the  declaration.  All 
articles  of  account,  thqugh  incurred  since  the  writ,  are  included,  and 
the  whole  brought  down  to  the  time  when  the  account  is  made.' 

Pleading  before  the  auditors. — With  respect  to  pleading  before  the 
auditors,  the  following  rules  are  to  be  observed:  1.  In  order  to  avoid 
trouble  and  charge  to  the  parties,  what  might  have  been  pleaded  in 
bar  to  the  action  shall  not  be  allowed  as  a  discharge  before  the  audit- 
ors.°  Thus,  in  Godfrey  v.  Saunders,'  judgment  was  given  against  the 
defendant  for  the  whole  sum  laid  in  the  declaration,  for  having  pleaded 
before  the  auditors  matter  which  would  have  been  good  in  bar  of  the 
action.  2.  Nothing  can  be  pleaded  before  the  auditors  contrary  to 
what  has  been  previously  pleaded  and  found  by  verdict,  because  the 
consequences  would  be,  either  two  contradictory  verdicts,  which  would 
perplex  the  court,  or  two  similar  verdicts,  which  would  be  nugatory.' 
Therefore,  a  report  that  the  defendant  "  has  fully  accounted,"  would 
be  bad.' 

Legal  or  equitable  defence. — The  defence  before  the  auditors  in  dis- 
charge of  the  account  may  be  either  legal  or  equitable.  Thus,  the 
defendant  may  plead  that  he  has  since  become  bound  to  the  plaintiif  in 
a  specialty  in  satisfaction  of  the  debt ;  *"  or,  that  he  bailed  the  money 
to  J.  N.  by  the  plaintiff's  command."  So,  he  may  plead,  that  in  a 
tempest,  the  ship  being  surcharged,  the  goods  were  flung  into  the 
sea ;  *^  or,  that  he  was  robbed  of  the  goods  without  his  default  or 
negligence.*' 

By  the  statute  of  4  Anne,  c.  16,  §  27,  the  auditors  are  empowered  to 
administer  an  oath,  and  examine  the  parties  touching  the  matters  in 
question,  a  power  which  they  had  not  at  common  law,  except  in  two 
particular  cases.  It  seems  that  this  power  of  admmistering  an  oath  is 
not  confined  to  cases  where  one  party  calls  for  the  oath  of  the  other ; 
but  that  the  defendant  may  put  himself  on  oath  at  his  own  pleasure, 
and  exonerate  himself  by  his  statements  under  it.  Thus,  it  was  con- 
sidered an  objection  to  an  action  of  assumpsit  by  one  tenant  in  common 
against  another,  that  "  the  defendant  is  deprived  of  the  benefit  which 
the  statute  confers  on  him,  that  of  examination  before  the  auditors  on 
his  own  oath."  "    So,  previously  to  this  statute,  it  was  a  good  discharge 

1  T.  Raym.  57 ;  1  Wh.  Selw.  N.  P.  3.  « Ibid.  114. 

=^F.  N.  B.  117;D.  marg.  »  2  Day  116. 

»  2  S.  &  R.  317.  '»  1  Vin.  Abr.  "  Account,"  0.  11. 

*  Ibid.  321.  "  Ibid.  25. 

6  Ibid.  322,  per  Ybates,  J. ;  2  Burr.  ''^  Ibid.  1,  3. 

'  1086.     But  see  Sweigart  v.  Lowmarter,  "  Co.  Lit.  89.     For  Dumerous  other 

14  S.  &  R.  200.  cases,  we  refer  to  Viner,  title  and  letter 

»  Cro.  Car.  116 ;  s.  p.  3  Wils.  113.  as  above. 

'  3  Wila.  ut  sup.  134.  "  10  S.  &  R.  221. 
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before  auditors,  as  receiver  of  £10,  to  merchandise,  if  he  tenders  the 
£10,  and  swears  upon  a  book,  that  after  the  time  that  the  money  was 
delivered  to  him,  he  found  nothing  he  durst  buy  for  fear  of  loss  ;  and 
the  plaintiff  shall  not  be  received  to  aver  contrary  to  his  oath.^  If 
this  be  law  at  the  present  day,  it  is  an  exception  to  one  of  the  most 
important  rules  of  the  law  of  evidence,  that  a  party  cannot  testify  in  his 
own  cause.  It  is  stated  from  a  year-book,  that  "  he  who  is  awarded  to 
account,  swears  that  he  will  account  well  and  lawfully."  ^  But  this  is 
different  from  exonerating  himself  from  any  part  of  the  demand  by 
offering  his  own  testimony.  It  is  not  necessary  that  it  should  appear 
on  the  proceedings,  the  defendant  was  sworn  before  the  auditors.' 

Where  two  are  judged  to  account,  and  one  is  outlawed,  and  the  other 
accounts,  if  he  discharge  himself  upon  the  account,  this  shall  be  a  dis- 
charge of  the  other ;  and  if  he  be  charged  on  the  account,  this  shall 
charge  the  other,  because  they  were  adjudged  to  account  jointly.*  So, 
if  two  are  judged  to  account,  and  one  dies,  the  other  shall  account 
alone,  because  the  receipt  of  one  is  the  receipt  of  both.'  Where  two 
are  accountable,  an  account  made  by  one  is  not  good ;  for  both  the 
accountants  shall  make  but  one  account." 

Issue  and  demurrer. — If  the  defendant,  instead  of  accounting, 
plead  before  the  auditors,  the  plaintiff  may  reply,  join  issue,  or 
demur ;  so  the  defendant  may  rejoin,  take  issue,  or  demur ;  which 
issue  or  demurrer  must  be  certified  by  the  auditors  to  the  court ; 
who,  thereupon,  will  award  a  venire  facias,  that  is,  summon  a  jury  to 
try  the  issue,  or  direct  the  demurrer  to  be  placed  on  the  list  for  argu- 
ment. It  is  stated  in  one  of  Mr.  Justice  Wilson's  lectures,'  that  "  if, 
upon  an  article  in  account,  the  auditors  cannot  agree,  or,  if  agreeing, 
the  parties  are  not  satisfied,  then,  upon  each  point  so  litigated,  a  sepa- 
rate and  distinct  issue  may  be  taken,  and  that  issue  must  be  tried  by  a 
jury.  In  this  manner,  a  hundred  issues  may  be  joined  in  the  same 
cause,  and  tried  separately  hy  as  many  juries ;  but  the  general  settle- 
ment of  the  disputed  accounts  still  remains  before  the  auditors,  and  by 
them  the  general  result  from  the  whole  must  be  formed  and  ascer- 
tained." If  the  law  and  practice  were  such  as  are  advanced  in  the 
above  italicized  words,  it  would  be  almost  impossible,  with  the  doctrine 
that  "  the  death  of  any  of  the  parties  before  the  judgment  shall  abate 
the  writ,"*  ever  to  bring  this  action  to  a  conclusion.  From  a  review 
of  the  cases,  the  true  practice  seems  to  be  this :  That  where  the  plain- 
tiff or  defendant  takes  exceptions  in  law  or  fact  before  the  auditors, 
issues,  to  the  whole  extent  of  the  controversy,  that  is,  an  issue  in  law 
or  fact,  on  every  point  in  dispute,  are  joined,  and  are  certified  by  the 
auditors  to  the  court  for  the  mode  of  trial  appropriate  to  each.  In  the 
Pennsylvania  practice,  this  making  up  of  issues  by  the  auditors  may 
be  in  brief  and  without  form.  If  either  party  desire  to  join  an  issue 
which  is  refused  by  the  auditors,  redress  may  be  had  by  an  application 
to  the  court.  The  court  being  thus  possessed  of  the  record,  will  decide 
the  matters  of  law,  and  refer  the  issue  in  fact  to  a  trial  by  jury,  after 

1  46  E.  3  ;   "  Account,"  40 ;    Vin.  ui  pi.  3  ;  15  S.  &  R,  157. 
sup.  4,  5,  6.  °  Wheleu  v.  Watmough,  15  S.  &  R. 

2' Br.  "  Acoompt,"  pi.  10.  157. 

«  Crousillat  v.  McCall,  5  Binn.  439.  "  1  Leon.  234. 

*1  Mall.    Ent.    69,  pi.  11;    1  Viner         '  Vol.  II.  285. 
"Aco."  "Discharge   before   Auditors,"         ^  Cj-q.  J.  356,  pi.  14, 
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■which  the  account  will  be  finally  settled  according  to  the  results  of  the 
demurrers  or  the  trials. 

The  jury  are  only  sworn  to  try  the  issues  certified  by  the  auditors ; 
therefore  the  parties  cannot  go  into  the  whole  account  before  the  jury 
beyond  those  issues,  nor  can  the  plaintiflf  give  evidence  of  the  receipt 
of  money  by  the  defendant  prior  to  the  time  laid  in  the  declaration.' 
Nor  will  the  court  allow  him  to  amend  his  declaration  so  as  to  lay  a 
different  period  and  to  make  it  correspond  with  his  evidence.^  In  this 
case,  a  judgment  of  quod  computet  had  been  entered  by  confession  ; 
and  the  opinion  of  the  court  observes,  that  "  to  alter  the  declaration 
would  be  to  alter  the  judgment  and  to  change  the  terms  on  which  it 
had  been  confessed  ;"  that  if,  "  instead  of  confessing  a  judgment,  the 
defendant  had  pleaded  to  issue,  and  it  had  been  found  against  him, 
only  the  parts  alleged  in  the  declaration  would  have  been  found ;  and 
to  have  inserted  a  new  averment,  would  have  made  the  jury  say  more 
than  they  meant.  But  it  is  impossible  to  raise  a  difference,  in  this 
respect,  between  a  judgment  rendered  on  a  verdict,  and  a  judgment 
rendered  on  a  confession  of  the  party.  In  either  case,  the  amendment 
goes  to  substance  and  not  to  form,  and  is,  consequently,  not  within  the 
Act  of  Assembly." 

Duty  of  auditors  after  trial  of  issues. — It  is  said  in  one  of  the 
principal  cases  in  Pennsylvania  on  this  subject,  that  after  the  trial  of 
the  issues,  the  account  is  returned  to  the  auditors,  who  have  been 
respited  in  the  interim,  to  settle  and  report  it  according  to  the  deci- 
sions in  court,  before  they  are  discharged.*  As  this  was  not  a  point 
expressly  involved  in  the  decision  of  that  case,  the  following  sugges- 
tions may  not  be  irrelevant  or  presumptuous.  It  is  to  be  observed, 
that  where  issues  are  formed  before  the  auditors,  the  account  still  goes 
on  independently  of  the  issues,  and,  when  finished,  the  whole  is  reported 
and  returned  to  the  court,  and  the  issues  being  there  determined,  the 
account  becomes  complete.  If  every  part  of  the  account  be  disputed, 
and  issues  thereon  are  certified  to  the  court,  the  moment  they  are  tried 
the  account  becomes  settled,  and  only  requires  to  be  set  down  in  writing 
according  to  the  finding  of  the  jury.  To  send  back  the  proceedings, 
then,  to  the  auditors,  that  they  may  settle  an  account  which  is  already 
ascertained  above,  would  be  a  ceremony  productive  of  nothing  but 
delay  and  expense.  The  preceding  remarks  suppose  that  the  defend- 
ant has  not  declined  to  account ;  where  he  pleads  in  discharge  before 
the  auditors  some  legal  or  equitable  exoneration,  and  the  plaintiff  takes 
issue  on  the  plea,  which  the  auditors  certify  for  trial,  the  judgment  is 
absolute  on  the  issue  ;  if  for  the  plaintiff,  it  would  seem,  from  analogy 
to  the  case  of  Godfrey  v.  Saunders,  that  it  is  to  be  entered  for  the 
value  laid  in  the  declaration.  So,  if  the  defendant  makes  default 
before  the  auditors,  the  court  may  order  that  the  plaintiff  recover  the 
value  as  he  had  counted  ;■*  it  has  been  said,  too,  that  the  court  may,  in 
their  discretion,  give  a  less  sum.'  If,  then,  the  auditors  be  fundi 
officio  when  their  return  is  made  to  the  court,  the  account  would,  from 
analogy  to  the  proceedings  in  assumpsit,  be  referred  to  the  prothono- 
tary  to  be  completed  according  to  the  determination  of  the  issues. 

'  Sweigart  v.  Lowmarter,  14  S.  &  R.        '    Crousillat  v.  MoCall,  5  Blnu.  438. 
200.  *  1  Vin.  Abr.  "  Accouut,"  U.  pi.  20. 

2  Ibid.  '  Ibid.  ^ 
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The  auditors  are  only  to  examine  the  witnesses  and  vouchers  in 
taking  the  account  under  a  statement  not  offered  to  be  contradicted  by 
the  plaintiff.  For  -where  one  party  denie^the  matter  alleged  by  the 
other,  there  would  be  an  issue  which  the  auditors  could  not  try,  but 
must  certify  to  the  court.  Should  the  parties  agree  to  refer  the  trial 
of  issues  to  the  auditors,  there  appears  to  be  no  reason  why  the  agree- 
ment should  not  be  binding.'  But  as  the  trial  of  an  issue  by  the  audit- 
ors is  in  derogation  from  the  right  of  trial  by  jury,  such  an  agree- 
ment ought  plainly  to  appear.  It  has  been  questioned  whether  the 
legislature  itself  could  take  away  this  right  by  a  law  referring  the  trial 
to  auditors. 

Nonsuit. — If  on  the  trial  of  the  issue,  the  plaintiff  makes  default, 
he  shall  be  nonsuited  ;  but,  notwithstanding  the  nonsuit,  he  may  bring 
a  scire  facias  ad  computandum  upon  the  first  judgment.^  It  must 
follow  from  the  nonsuit,  that  the  plaintiff  is  liable  for  costs  up  to  the 
first  judgment,  and  as  we  apprehend,  that  the  bail  on  the  capias  ad 
computandum  is  discharged.  If  to  the  scire  facias  ad  computandum 
the  sheriff  return  nihil,  a  capias  ad  computandum  will  be  awarded.' 

If  either  party  has  cause  of  complaint  against  the  auditors,  there  is 
no  mode  of  redress  but  by  complaint  to  the  court ;  but  when  there  is  a 
cause  of  complaint,  the  court  are  bound  to  give  redress.''  Thus,  if 
either  party  desire  to  join  an  issue,  and  the  auditors  refuse  permission, 
or  if  the  auditors  conduct  themselves  with  any  manner  of  impropriety, 
to  the  injury  of  either  party,  redress  may  be  had  on  application  to  the 
court.'  But  the  court  has  no  power  to  reform  an  auditor's  report,  no 
issue  of  fact  or  law  having  been  certified  to.^ 

Exceptions  before  auditors. — Before  the  Revolution,  and  for  some 
time  subsequent  to  it,  auditors  reported  as  referees,  and  exceptions 
might  be  taken  to  their  reports  on  the  merits,  within  four  days  after  they 
were  filed  in  the  office.  But  now,  by  repeated  decisions,  it  is  too  late  to 
file  exceptions  to  a  report  after  it  has  been  returned ;  every  exception 
must  be  made  before  the  auditors,  who  will  certify  it  to  the  court  in 
the  shape  of  an  issue  for  trial.'  So  in  the  practice  of  the  State  of 
New  Jersey,  the  auditors  take  the  account  and  refer  objections  and 
issues  to  the  court ;  and  if  the  party  neglect  to  tender  issues  in  fact 
and  law  to  them,  he  cannot  afterwards  come  into  court  in  a  summary 
way  and  object  to  the  items.' 

In  the  State  of  Connecticut,  it  is  the  practice  of  the  courts  to  review 
the  doings  of  auditors,  where  they  have  decided  against  some  plain 
principle  of  law,  considered  matters  not  within  the  action  submitted  to 
them,  committed  some  mistake  on  their  own  principles,  or  improperly 
admitted  or  rejected  testimony.  If  the  facts  stated  in  the  exceptions 
to  the  report  be  disputed,  inquiry  is  made  by  the  court  of  the  auditors, 
and  if  supported,  the  report  is  set  aside,  and  a  reappointment  of 
auditors   made.'     Courts  never   review  the    doings  of  auditors  with 

•  Brown  v.  McFgij-land,  5  Wright  129.  '  Stewart  v.  Bowen,  13  Wright  245. 

2  1  Wh.  Selw.  N.  P.  5.     There  is  some         '  Crousillat  v.  McCall,  5  Binn.  438-9, 

clashing  of  cases  on  this  subject,  as  may  per  Tilghman,  C.  J. 
be  seen  by  reference  to  1  Viner's  Abr.  *  Little  v.  Stanton,  8  Casey  299. 

"Account,"  U.  pi.  1  and  11,  and  notes;  '  Snyder   v.    Castor,    4   Yeates   358; 

but  the   latter  cases  are   as   stated   by  Crousillat  v.  MoCall,  5  Binn.  433. 
Selwyn  "  2  South.  Kep.  791. 

»  1  Viu.  Abr.  "  Account,"  U.  pi.  17.  '  2  Day's  Rep.  116 ;  Kirby  353. 
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respect  to  the  finding  of  the  facts  upon  the  evidence  exhibited  to  them, 
nor  will  they  allow  the  whole  case,  and  the  testimony  to  be  stated, 
with  the  view  of  rejudgin^-  it ; '  but  the  party  objecting  must  confine 
himself  to  the  above  points ;  and  this  for  the  sole  purpose  of  correct- 
ing any  mistakes  in  law  committed  by  the  auditors,  as  this  is  the  only 
mode  by  which  it  can  be  done,  the  court  having  no  power  to  direct  the 
auditors,  as  they  have  the  jury,  in  questions  of  law.^     The  court  may, 


'  McDonough  «.  Norris,  2  Phila.  R. 
266. 

2  1  Sw._  Dig.  726-7.  The  practice  of 
the  District  Court  of  Philadelphia  in 
reviewing  the  reports  of  auditors  in  ac- 
count^render,  will  appear  in  the  follow- 
ing cases : — 

Abrams  v.  Hunt.  Exceptions  to 
Auditor's  Report.  Saturday,  March  27th 
1852.  Per  curiam.  This  has  been  a 
very  confused  and  inartificial  proceed- 
ing. It  was  originally  an  action  of  ac- 
count-render. It  was  agreed  between 
the  attorneys,  that  a  judgment  quod  carry- 
putet  be  entered  in  favor  of  plaintiff  (the 
defendant  reserving  the  point  that  plain- 
tiff is  in  his  debt) ;  and,  in  the  second 
place,  that  an  auditor  be  appointed,  it 
being  distinctly  agreed,  that  in  settling 
the  accounts  of  the  parties,  he  shall  have 
full  power  to  take  into  consideration  the 
claim  of  Samuel  Hunt  «.  this  plaintiff, 
in  suit  to  this  court,  to  December  Term, 
1847,  No.  700,  and  the  matter  of  account 
in  this  defendant's  notice  of  offset ;  and 
if,  upon  examination  of  all  accounts  be- 
tween these  parties  (whether  private  or 
partnership  accounts),  the  auditor  shall 
ascertain  a  balance  due  to  defendant  by 
plaintiff,  he  shall  have  power  so  to  cer- 
tify and  report,  and  in  said  certificate 
judgment  may  be  entered  with  costs  sec. 
reg.  This  agreement  must  be  considered 
as  necessarily,  by  its  terms,  a  final 
reference  to  an  arbitrator,  and  not  a  pro- 
ceeding of  reference  to  auditors  in  the 
ordinary  course  of  the  action  of  account- 
render.  It  is  a  mistake  to  suppose  that 
it  is  absolutely  an  essential,  that  there 
should  be  a  rule  of  court,  or  an  express 
agreement  for  a  rule  of  court,  to  make 
a  valid  reference  under  the  Act  of  1705, 
or  the  6th  section  of  the  Act  of  16th  of 
June  1836,  for  both  which  points  see  Be- 
Uius  u.  Quiggle,  7  Watts  362.  But  if  the 
law  were  otherwise,  it  would  not  be  diffi- 
cult to  show  that,  under  the  agreement 
in  this  case,  such  a  rule  must  be  inferred 
to  have  been  within  the  contemplation 
of  the  parties,  for  I  am  very  much  at  a 
loss  to  understand  the  meaning  of  sec. 
reg.,  if  it  does  not  expressly  refer  to 
sucli  a  rule.  There  is  certainly  no  rule  of 
court,  or  of  practice  even,  which  author- 
izes a  judgment  to  be  entered  by  the 


court  upon  the  report  of  auditors  in  ac- 
count^render,  finding  a  balance  due  the 
defendant.  The  law,  on  the  contrary, 
seems  to  be  settled  that  in  such  case  ^he 
defendant  must  resort  to  an  action  of 
debt  against  the  plaintiff  for  the  amount 
of  the  sum  in  which  he  was  found  in 
surplusage  by  the  auditors,  McCall  v. 
Crousillat,  3  S.  &  R.  7.  These  words, 
sec.  reg.,  if  they  mean  anything,  mean 
a  rule  of  court,  that  the  parties  shall 
submit  to,  and  be  bound  by  the  refer- 
ence. 

The  auditors  are  mere  clerks'  to  take 
and  state  the  accounts  between  the  par- 
ties. In  England  they  are  usually  the 
prothonotaries  or  principal  officers  of  the 
court.  They  have  no  power  to  decide 
any  matter  of  dispute,  either  in  point  of 
fact  or  law.  It  is  usual  with  us  for  them 
to  examine  vouchers  and  hear  evidence, 
and  if  the  parties  agree  to  this,  and  sub- 
mit to  their  decision,  it  may  be  well 
enough.  If  the  parties  are  not  agreed, 
the  only  course  is,  either  to  demur  or  to 
take  issue  according  as  the  matter  in  dis- 
pute is  a  question  of  fact  or  of  law.  If 
there  are  more  points  of  dispute  than 
one,  there  may  be  a  demurrer  or  an  issue 
on  each,  which  are  to  be  certified  by  the 
auditors  to  the  court,  and  then  the  mat- 
ters of  law  will  be  decided  by  the  court, 
and  the  issues  in  fact  by  a  jury,  after 
which,  the  account  will  be  finally  settled 
by  the  auditors,  according  to  the  result 
of  the  trials.  If  either  party  desires  to 
join  an  issue,  and  the  auditors  refuse 
permission,  the  court  will  set  the  matter 
to  rights.  So,  if  the  auditors  conduct 
themselves  with  any  manner  of  impro- 
priety, to  the  injury  of  either  party,  re- 
dress may  be  had  on  appKcation  to  the 
court. 

It  was  held  by  the  Supreme  Court,  in 
Crousillat  v.  McCall,  5  Binn.  438,  that 
exceptions  taken  to  an  account  reported 
by  the  auditors,  after  the  same  has  been 
returned,  are  irregular  and  of  no  effect. 
In  deciding  that  case,  the  court  only 
carried  out  what  they  announced  their 
intention  to  do  in  the  previous  case  of 
Moore  v.  Hunter,  3  Binn.  475,  in  whicli, 
on  account  of  the  want  of  fiimiliarity  by 
the  profession  with  the  proper  mode  of 
proceeding   in  this  antiquated  form  of 


«  Tutton  V.  Addams,  9  Wright  70. 
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action,  the  court,  out  of  respect  to  -what 
appeared  to  be  common  error,  took  no- 
tice of  and  disposed  of  exceptions  to  au- 
ditor's reports. 

We  have  seen  that  under  the  special 
agreement,  in  this  ease,  this  can  only  be 
considered  as  a  final  reference  under  the 
act.     The  fact,  also,  that  the  auditor  -was 
to  take  into  consideration  a  distinct  mat- 
ter of  sel^off,  and  decide  upon  it,  shows 
the  incongruity  that  must  result  from 
considering  it  as  a  reference  to  auditors 
in  the  usual  course.     It  appears,  how- 
ever, that  the  parties  considered  it  as 
such,  for  certain  issues  were  demanded 
by  the  defendant,  reported  by  the  audi- 
tor, and  tried.     And  it  is  now  upon  the 
final  report  of  the  auditor  stating  the  ac- 
count and  finding  a  balance  in  favor  of 
the  plaintiff,  that  the  exceptions   come 
up.  The  plaintiff  is  unfortunately  in  this 
dilemma,  that  in  any  point  of  view  in 
which  the  case  may  be  presented,  we  can 
only  deal  with  it  upon  the  ordinary  prin- 
ciples applicable  to  an  award  upon  a  final 
reference.    If  it  be  the  report  of  auditors 
in  account-render,  the  mode  of  proceed- 
ing by  exceptions  is  irregular.  •  We  can 
interfere  only  when  the  auditors  appear 
to  have  misconducted  themselves  in  any 
respect,  and  if  it  be  an  award  upon  final 
reference,  then,  in  addition,  it  may  be 
subject  to  an  exception  for  a  plain  mis- 
take of  fact  or  matter  of  law.     The  only 
plausible  ground  upon  which  we  could 
sustain  these  exceptions,  is  the  interpre- 
tation of  the  verdict  of  the  jury  upon  the 
11th  issue  demanded  by  the  defendant. 
We  question  much  whether  such  an  issue 
could   be   taken   and  '  allowed.     It  was 
"  whether  the   plaintiff  ever  advanced 
cash     to     defendant — if    so,     to    what 
amount."       Issues     in     account-render 
should  be  to  particular  items.     Here 
there  were  several  items  in  the  account 
claimed  by  plaintiff,  issues  upon  all  or 
any  of  which  mighthave  been  demanded 
and  taken.     No  one  of  these  items,  how- 
ever, is  strictly  "  cash  advanced  to  de- 
fendant," unless  money  paid  to  others 
on  his  account,  or  on  account  of  the  joint 
concern,  may  be  so  considered.     On  the 
item   of  interest,  issue  in   fact   or  law 
might  have  been  demanded. 

As  to  the  construction  put  by  the  au- 
ditor upon  the  agreement,  that,  however 
awkwardly  worded,  it  was  intended  that 
if  the  auditor  found  a  balance  in  favor 
of  plaintiff,  he  should  not  so  report,  but 
only  in  case  he  found  a  balance  for  de- 
fendant, we  think  he  was  entirely  cor- 
rect in  the  conclusion  that  it  was  meant 
to  be  mutual.  On  the  whole,  we  see  no 
misconduct  in  the  auditor,  and  no  such 
plain  mistake  in  law  or  fact  as  would 


authorize  us  to  disturb  this  award.  Ex- 
ceptions dismissed. 

_  Miller  f.An«pach,June9th  1849.  Why 
judgment  should  not  be  entered  upon 
report  of  auditors.  Per  curiam.  Upon 
a  judgment  of  quod  computet  in  account- 
render  between  partners,  auditors  were 
named  by  an  amicable  agreement  of  the 
parties  to  report  an  account. 

No  issues  of  law  or  fact  were  taken 
before  the  auditors,  but  an  exception  lias 
been  filed,  because  the  auditor  refused 
to  allow  the  exceptant  his  commission 
and  expenses.  So  far  as  regards  ex- 
penses, the  exception  has  been  with- 
drawn. 

The  practice  in  this  action  has  been 
long  well  settled,  and  has  been  recog- 
nised, in  Pennsylvania,  in  the  case  of 
Crousillat  v.  MoCall,  5  Binn.  433.  If 
the  matters  offered  by  either  party  are 
disputed  by  the  other,  he  may  either 
demur  or  take  issue  before  the  auditors. 
If  there  are  more  points  of  dispute  than 
one,  there  may  be  a  demurrer,  or  an 
issue  on  each,  which  are  to  be  certified 
by  the  auditors  to  the  court,  and  then 
the  matters  of  law  will  be  decided  by 
the  court,  and  the  issues  in  fact  by  a 
jury,  after  which,  the  account  will  be 
finally  settled  by  the  auditors,  according 
to  the  result  of  the  trials. 

If  either  party  desires  to  join  an  issue, 
and  the  auditors  refuse  permission,  the 
court  will  set  the  matter  to  rights.  So, 
if  the  auditors  conduct  themselves  with 
any  manner  of  impropriety,  to  the  injury 
of  either  party,  redress  may  be  had  on 
application  to  the  court. 

The  exceptant  does  not  allege  that  he 
put  in  his  plea  before  the  auditors,  and 
claimed  an  issue  thereon.  The  exception 
now  filed  is,  in  fact,  the  claim  of  an  is- 
sue. It  is  too  late,  therefore;  and  it 
would  introduce  irregularity  and  con- 
fusion into  the  proceedings  of  an  action 
already  suiEciently  complicated,  to  allow 
it.  The  court  must,  therefore  treat  the 
exception  as  a  mere  nullity. 

It  is  said,  however,  that  this  has  re- 
sulted from  the  misapprehension  of 
counsel ;  and  if  there  were  anything  in 
the  exception  itself,  we  might  be  dis- 
posed, in  the  exercise  of  our  discretion, 
to  send  the  report  back  to  the  auditors, 
to  allow  an  issue  still  to  be  formed.  But 
it  is  not  stated  in  the  exception  nor  has 
it  been  alleged  in  point  of  fact  upon  the 
argument  before  us,  that  there  was  any 
stipulation  between  these  parties  for  the 
allowance ;  and  it  seems  to  be  so  per- 
fectly well  settled  that  a  surviving  part- 
ner, where  there  is  not  any  express 
stipulation  to  that  effect,  is  not  entitled 
to  charge  in  the  account  a  sum  of  money 
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however,  refer  the  report  back  to  the  auditor  for  an  error  of  calcula- 
tion ;  but  he  has  no  power  to  rehear  the  parties,  and  his  report  on  such 
rehearing  will  be  set  aside,  and  the  original  report  confirmed.' 
10.  Proceedings  after  report,  and  final  judgment. 
Allowance  to  auditors. — The  auditors  having  made  up  the  account, 
or  their  report,  as  it  is  called  amongst  us,  which  must  be  a  special  one, 
and  not  merely  an  award  of  a  balance,^  are  entitled  by  the  statute  of 
Anfte,  above  quoted,  for  their  trouble  in  auditing  and  taking  the 
account,^  to  such  allowance  as  the  court  shall  judge  reasonable,  to  be 
paid  by  the  party  on  whose  side  the  balance  of  account  shall  be.  The 
report  is  to  be  filed  in  the  prothonotary's  office,  and  when  there  filed, 


as  a  compensation  to  himself  for  his 
management  of  the  trade,  and  for  his 
time  and  labor ;  that  we  cannot  see  that 
any  injustice  has  resulted,  so  as  to  call 
upon  us,  in  the  exercise  of  our  discretion, 
to  interfere.  It  has  been  even  held,  that 
if  the  children  of  a  deceased  partner 
are,  by  the  articles  of  copartnership,  to 
succeed  to  the  share  of  their  parent,  the 
surviving  partner  cannot,  in  the  absence 
of  positive  agreement,  claim  an  allow- 
ance for  carrying  on  the  trade :  Burden 
V.  Burden,  1  V.  &  B.  170 ;  Franklin  and 
Others  v.  Robinson,  1  Johns.  Ch,  157 ; 
Bradford  v.  Kimberly,  3  Johns.  Ch.  431. 
The  decision  of  this  motion,  upon  this 
principle,  of  course  relieves  the  counsel 
from  any  feeling  that  loss  has  resulted 
from  their  misapprehension  of  the  prac- 
tice.    R.  A. 

Bradley  v,  Hughes,  Sept.  15th  1849. 
Exception  to  auditor's  report.  Per  ctir 
riam.  This  was  an  action  of  account- 
render,  in  which  there  was  a  judgment 
quod  computet.  The  case  was  then  re- 
ferred to  an  auditor.  As  the  judgment 
ascertains  the  defendant's  liability  to 
account,  the  proper  course  is  for  the  de- 
fendant, to  state  and  prove  his  matter  of 
discharge  in  the  first  instance.  This 
course  seems  to  have  been  inverted  in 
the  present  case.  Practically,  however, 
the  result  is  the  same.  The  plaintiif 
presented  an  account  which  admitted 
certain  matters  of  discharge,  all  which 
the  defendant  claimed.  The  defendant, 
however,  denied  the  items  upon  the 
other  side,  with  which  the  plaintiff 
asked  him  to  be  charged,  and  demanded 
issue  upon  these  several  items,  which 
the  auditor  reported.  We  think  he 
could  not  have  done  otherwise.  As  to 
the  question  of  the  form  of  action,  it  is 
settled  by  the  judgment  quod  com.puiet. 
The  pleas  of  payment  and  set-off  were 
totally  inadmissible  in  this  action,  and 
might  have  been  demurred  to.  We 
have  nothing,  however,  further  to  do 
with  them.  The  judgment  quod  com- 
putet settles  conclusively  the  liability  of 


the  defendant  to  account.  The  claim  of 
the  defendant  for  compensation,  or  com- 
missions for  his  services,  was  matter  of 
account,  not  set-off.  The  plaintiff  should 
have  demurred,  or  taken  issue  on  this 
item.  Something  is  said  in  the  paper 
filed,  about  the  points  of  law,  raised  be- 
fore the  auditor,  being  reserved  for  the 
opinion  of  the  court.  There  is  no  such 
practice  in  this  action.  There  are  is- 
sues in  fact  upon  disputed  facts,  and 
issues  in  law  where  the  facts  are  undis- 
puted. There  has  been  no  issue  of  fact 
or  law  asked  by  either  side,  on  the  ques- 
tion of  compensation  or  commissions ; 
and  we  are  of  opinion  that  the  auditor 
was  right,  that  in  the  absence  of  any 
special  agreement  one  partner  cannot 
charge  for  his  trouble  and  service.  As 
to  plaintiff's  exception  that  the  judg- 
ment quod  computet  and  the  course  pur- 
sued before  the  auditor  precluded  the 
defendant  from  demanding  issues,  the 
case  of  Newbold  v.  Sims,  2  S.  &  R.  317, 
which  decides  that  a  general  verdict  for 
plaintiff  in  account-render  does  not  con- 
clude the  defendant,  as  to  the  dates  and 
sums  mentioned  in  the  declaration,  but 
the  whole  matter  is  open  to  the  investi- 
gation of  the  auditors,  who  are  to  make 
the  proper  charges,  and  allow  the  proper 
credits,  without  regard  to  the  verdict  of 
the  jury,  determines  also  this  case.  We 
see  nothing  like  a  waiver  by  defendant 
of  his  undoubted  right  to  demand  issues 
upon  each  .and  every  item  with  which 
the  plaintiff  sought  to  charge  him  in  the 
account.     Exceptions  dismissed. 

'  Stewart  v.  Bowen,  13  Wright  245. 

^  Shewel  v.  Fell,  4  Yeates  51. 

'  The  auditors  should  find  the  facts 
in  direct  terms,  and  if  they  find  in  favor 
of  the  defendant,  they  should  find  that 
he  was  not  in  arrear,  and  to  find  that  he 
has  fully  accounted  is  bad,  because  this 
might  have  been  before  the  action  was 
brought,  and  can  be  taken  advantage  of 
only  under  the  plea  of  fully  accounted 
before  the  jury.  1  Sw.  Dig.  727  ;  see  u 
Day's  R.  116. 
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it  is,  as  we  have  seen,  unimpeachable  for  intrinsic  defects  ;  that  is, 
errors  involved  in  the  merits  of  the  aecount.  So  that  nothing  remains 
but  to  enter  up  judgment  on  it,  according  with  its  form  or  nature.  If 
it  certify  that  ^le  defendant  refused  to  account,  judgment  shall  be  that 
the  plaintiff  recover  according  to  the  value  mentioned  in  the  declara- 
tion.^ So,  that  he  gave  an  imperfect  account;^  and  there  is  no  need 
of  a  writ  of  inquiry  for  the  value.'  If  it  contain  an  account  in  favor 
of  the  plaintiif,  the  final  judgment  is,  that  the  plaintiff  do  recover  against 
the  defendant  so  much  as  he,  the  defendant,  is  found  in  arrear.^  In 
Godfrey  v.  Saunders,*  the  judgment  was  for  the  plaintiff  on  his 
demurrer  to  the  defendant's  plea  before  auditors,  in  this  form: 
"  Therefore  it  is  considered,  that  the  plaintiff  do  recover  against  the 
defendant  the  aforesaid  £12,000  (the  sum  laid  in  the  declaration),  for 
the  value  of  the  goods  and  merchandises  aforesaid,  and  also  £278  7s. 
Qd.  for  the  damages,  as  well  by  reason  of  the  interpleading  aforesaid, 
as  fot  his  costs  and  charges  by  the  plaintiff,  in  and  about  his  suit  in 
that  behalf  expended,  to  the  said  plaintiff  by  the  court  here  adjudged 
with  his  assent ;  and  that  the  said  defendant  be  in  mercy,"  &c.  Where 
the  defendant  has  resisted  the  plaintiff's  claim  by  pleading,  or  where 
an  increase  is  received  by  a  receiver  ad  merchandisandum,  there 
shall,  besides  the  value  of  the  goods  laid,  be  judgment  for  damages, 
which  will  include  the  amount  of  increase,  and  the  plaintiff's  costs  and 
expenses.* 

Balance  in  favor  of  defendant. — If  the  auditors  report  a  balance 
in  favor  of  the  defendant,  it  is  still  a  question  whether  judgment  may 
be  entered  for  such  balance  ;  and  whether  the  defendant  may,  by  virtue 
of  the  act  concerning  defalcations,  sue  out  a  scire  facias  against  the 
plaintiff  for  such  balance.'^  But  the  law  is  settled  that  he  may  support 
an  action  of  debt  against  the  plaintiff  for  the  sum  in  which  he  is  found 
in  surplusage.' 

When  a  balance  is  found  due  by  auditors  in  account-render  against 
executors  under  the  Act  of  21st  March  1772,  "  for  the  more  easy 
recovery  of  legacies,"  they  are  liable  personally  to  the  amount  of 
that  balance  to  the  legatee.' 

Hrror  lies. — A  writ  of  error  lies  on  this  judgment ;  but  although  it 
be  found  erroneous  and  reversed,  the  first  judgment  shall  stand  in 
force,  for  the  two  judgments  are  distinct  and  perfect.  It  has  been 
decided,  too,  that  where  the  second  judgment  was  reversed,  a  capias 
ad  computandum  might  issue  out  of  the  Court  of  Error  to  bring  the 
defendant  to  account.'"  If  on  error  after  the  last  judgment,  the  first 
is  reversed,  the  last  is  consequently  reversed  also." 
11.  Execution. 

It  is  not  unworthy  of  remark,  that  this  action  is  the  first  of  a  civil 
nature  to  which  process  of  execution  against  the  person  was  given ; 
and  in  which  the  action  of  debt  was  given  against  the  jailer  who  let 
any  one  escape  committed  to  prison  for  arrearages  of  account  found  by 

1  Cro.  Eliz.  806 ;  Winch.  5.  '  Crousillat  ».  McCall,  5  Binn.  433 ; 

2  Semb.  Lutw.  63.  McCall  v.  Crousillat,  3  S.  &  R.  7. 
'  Ibid. ;  Cro.  Eliz.  806.  "  Ibid. 

"  1  Selw.  N.  P.  5.  °  Martin  v.  Smith,  5  Binn.  23.     Per 

'  3  Wils.  94.  Yeates,  J. 

«  Gratz  V.  Phillips,  5  Binn.  568,  569,        '"  Cro.  Eliz.  806,  pi.  7. 
570  "  1  Yin.  Abr.  "  Account,"  pi.  22. 
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auditors.  This  process  and  action  are  given  by  statute  Westm.  2,  13, 
Edw.  I.  c.  11,  in  force  in  this  State.'  The  executions  in  this  action 
are  the  same  as  in  others,  and  upon  a  ea.  sa.  a  bond  for  appearance  to 
take  the  benefit  of  the  insolvent  law  may  be  given.  /Execution  may 
also  be  stayed  by  the  act  providing  for  a  stay  of  execution,  as  in  other 
cases. 

12.  Reference  and  arbitration. 

A  reference  may  be  made  by  agreement  of  this  action,  generally,  or 
under  the  Act  of  1705.^  It  may  be  made  before  or  after  the  judg- 
ment to  account ;  and  when  before,  no  declaration  is  necessary  to  be 
filed :  neither  is  it  necessary  where  the  first  judgment  has  been  taken 
by  confession.' 

Power  of  referees. — Referees  in  this  action  "  have  powers  as  exten- 
sive as  those  of  a  chancellor,  and  may  therefore  make  a  special  award 
in  the  nature  of  a  decree,  adapted  to  the  particular  circumstances  of 
the  case."^  Thus,  in  account  between  partners,  they  may  award  a 
sum  of  money  to  the  plaintifi",  payable  by  instalments,  and  it  is  not 
necessary  for  therti  to  annex  to  their  report  an  account  resulting  in  the 
balance  which  they  find  for  the  plaintiff,  as  we  shall  see  it  is  necessary 
in  an  arbitration  compulsorily  entered  under  the  Act  of  1810.^ 

Compulsory  arlitration. — We  shall  conclude  this  section  by  stating 
briefly  the  proceedings  where  a  rule  of  arbitration  is  entered  under 
the  compulsory  act,  which,  although  no  longer  in  force  in  Philadelphia, 
applies  to  the  rest  of  the  state. 

The  defendant  may  arbitrate  after  appearance,  though  before  the 
return  of  the  writ ;  the  plaintiff,  after  filing  his  declaration,  on  the  day 
succeeding  the  return-day.  The  Act  of  March  30th  1821*  extends  the 
arbitration  law  to  account-render  (as  it  had  been  doubted  whether  it 
did  so  extend,'  for  reasons  which  may  be  seen  by  referring  to  the  case 
last  cited),  and  went  on  to  provide  that  a  majority  of  the  arbitrators 
should  determine  on  the  whole  merits  of  the  cause,  and  report  the 
balance  due  by  either  party  to  the  other,  and  should  make  and  annex 
to  their  report,  from  the  account  of  the  parties,  their  allegations  and 
proofs,  such  an  account  between  them  as  they  should  think  jus"t,  which 
account  should  result  in  the  balance  reported  in  their  awards.  The 
arbitrators  are  consequently  required  to  act  not  merely  as  a  jury,  if 
they  deem  the  defendant  liable  to  account,  but  also  as  auditors  in  set- 
tling the  account. 

The  construction  of  this  act  by  the  Supreme  Court  is,  distinctly, 
that  the  award  must  contain  an  account  showing  the  balance  resulting 
in  the  sum  awarded,  else  it  will  be  bad  on  error.'  The  reason  is  that 
it  may  appear  on  record  what  it  is  that  has  been  settled  between  the 
parties. 

There  can  be  no  demurrer  or  issue  taken  on  the  items  of  the  account 
before  arbitrators,  as  there  may  be  before  auditors,  for  fact  and  law  are 
all  -to  be  determined  by  the  former,  whose  award  for  the  balance 
becomes  conclusive  unless  appealed  from  in  twenty  days,  as  in  other 

•  Rob.  Dig.  11.  »  7  Rev.  Laws  429. 

^  Barde  v.  Wilson,  3  Yeates  150.  '  Jones  ».  Stratton,  4  S.  &  R.  76. 

°  Ibid.  8  Wright  v.  Guy,   10  S.   &  R.   227 ; 

*  Withrow  V.  Com.,  10  S.  &  R.  231.  Montgomery  ».  Burge,  13  Ibid.  112. 
'*  Ibid. ;  vide  infra. 
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cases.^  When  the  action  is  against  several  defendants  as  jointly  lia- 
ble, the  arbitrators  cannot  report  several  balances  as  due  from  each  of 
the  defendants  ;  if  the  latter  are  found  not  to  b^e  liable  each  for  the 
I  whole  due  to  the  plaintiff',  the  award  must  be  against  the  plaintiff";  the 
'  account  to  be  reported  is  to  result  in  a  balance,  either  to  one  party  or 
the  other,  and  for  this  there  is  to  be  one  final  judgment  on  the  award.^  ) 

When  the  award  is  appealed  from,  the  trial  is  de  novo,  without  any  ' 
relation  to  the  award.^ 

The  arbitrators  under  the  Act  of  30th  March  1821  must  annex  to 
their  report  an  account  between  the  parties,  which  shall  result  in  the 
balance  reported ;  and  therefore,  where  an  award  in  such  action 
between  partners,  found  a  balance  due  by  one  of  them ;  but  no 
account  was  annexed  or  referred  to  therein ;  and  an  account  not 
signed  by  the  arbitrators,  nor  stating  the  proportions  of  the  parties  in 
the  moneys  referred,  nor  ascertaining  the  balance  thereon,  was  left  at 
the  prothonotary's  office  the  day  after  the  filing  of  the  award,  it  was 
held  not  to  be  a  sufficient  compliance  with  the  requisitions  of  the  act.* 
13.    Of  death  of  parties. 

The  Court  of  King's  Bench,  in  the  reign  of  James  I.,  decided  that 
the  death  of  any  of  the  parties  in  this  action  before  the  second  judg- 
ment abated  the  writ;°  and  the  Court  of  C.  B.  in  the  time  of  Lord 
C.  J.  WiLMOT,  held  this  to  be  a  good  reason  for  expediting  the  case 
of  Godfrey  v.  Saunders,  though  they  would  not  decide  upon  the  cor- 
rectness of  the  rule.  In  this  State  the  Act  of  1791,  §  8,^  would  seem 
to  prevent  the  operation  of  the  decision,  as  it  provides,  expressly,  that 
''  where  any  suit  shall  be  depending  in  any  court  of  this  common- 
wealth, and  either  of  the  parties  shall  die  before  final  judgment,  the 
executors  or  administrators  of  such  decedent,  who  was  plaintiff",  peti- 
tioner, or  defendant,  in  case  the  cause  of  action  survives,  shall  have 
full  power  to  prosecute  or  defend  such  action  until  final  judgment." '^ 


SECTION  II. 

REPLEVIN. 

It  is  not  intended,  in  this  place,  to  do  anything  more  than  collect 
the  practical  decisions  on  the  subject  of  replevin.  To  go  further 
would  be  incompatible  with  the  limits  of  this  work ;  and  the  necessity 
of  such  an  examination  has  been  removed,  since  the  last  edition,  by 
the  publication  of  Mr.  Morris's  treatise  on  Replevin ;  a  work  to  which 
the  professional  reader  is  referred  as  containing,  in  a  brief  compass,  a 
clear,  comprehensive,  and  authoritative  exposition  of  this  important 
subject.  At  present,  therefore,  nothing  more  will  be  attempted  than 
a  series  of  practical  references,  which  will  be  arranged  under  the  fol- 
lowing heads : — 

>  Per  Duncan,  J.,  10  S.  &  R,  228.  '  3  Smith's  Laws  30. 

2  Whelen  v.  Watmough,  15  S.  &  R.         '  Tlie  English  cases  are,  however,  con- 

J53_  tradictory  on  this  point,  as  may  be  seen 

s  10  Ibid.  228.  in  1  Vin.  Abr.  "Account,"  U.,  pi.  2,  and 

*  Clement  v.  Rohrabach,  3  Harris  116.  in  margin,  where  they  are  collected. 
»  Cro.  J.  356,  pi.  14. 
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1.  Where  replevin  lies  generally. 

2.  Of  the  distress. 

3.  Removal  o^  the  goods. 

4.  Appraisement  and  sales. 

5.  Writ,  replevin-bond,  and  making  replevin. 

6.  Declaration. 

7.  Pleas  and  avowry. 

8.  Trial,  and  its  incidents. 

9.  Costs. 

10.  Judgment. 

11.  Execution. 

12.  Replevin-bond,  and  proceedings  upon  it. 

13.  Claim  property  bond,  and  proceedings  upon  it. 

1.    Where  replevin  lies  generally. 

English  definition  of  replevin. — "  When,"  says  Hammond,  "  a  per- 
sonal chattel  has  been  taken  and  detained  from  the  owner's  possession, 
whereby  a  damage  has  ensued,  unless  i|  can  be  shown  that  the  plaintiff 
has  no  right  to  recover  either  the  chattel  or  damages,  or  even  the 
chattel  alone,  or  admitting  that  he  is  entitled  to  restoration  of  the  pro- 
perty, then,  unless  the  acts  of  taking  and  detaining  it  can  be  justified 
or  excused,  or  the  right  of  action  is  suspended  or  discharged,  there 
may  be  had  by  the  plaintiff  against  the  defendant  a  writ  of  replevin 
and  proceedings  thereon,  to  recover  the  chattel  in  specie,  or  if  the  de- 
fendant secretes  and  will  not  restore  it,  then  a  sum  of  money  equivalent 
to  its  value,  as  likewise  a  compensation  for  the  injury  sustained."' 

Replevin  in  Pennsylvania. — In  an  action  of  replevin  the  plaintiff 
may  recover  the  specific  chattels  of  which  he  has  been  unlawfully  dis- 
possessed, and  not  merely  damages  as  in  trespass  or  trover.  It  is  now 
the  settled  doctrine  in  England,  that  replevin  lies  in  all  cases  where 
the  goods  have  been  taken  out  of  the  actual  possession  of  the  owner,^ 
and  in  Pennsylvania,  it  lies  in  all  cases  where  one  man  claims  goods  in 
the  possession  of  another,  without  regard  to  the  manner  in  which  the 
possession  was  obtained.^  And  as  the  doctrine  of  market  overt  does 
not  obtain  in  this  State,  the  plaintiff  may  follow  his  property  through 
successive  transfers,  and  replevy  it  in  whose  possession  soever  he  may 
find  it.*  The  action  is  usually  grounded  on  a  tortious  taking,  but,  if 
the  detention  only  is  unlawful,  replevin  lies.°  It  sounds  in  damages 
like  an  action  of  trespass,  to  which  it  is  extremely  analogous,  if  the 
sheriff  has  made  a  return,  and  the  plaintiff  goes  only  for  damages.*  It 
may  be  resorted  to  at  any  time  within  six  years  after  the  cause  of  action 
has  accrued,  but  not  afterwards. 

It  is  not  in  this  State  a  proceeding  altogether  in  rem,  but  is  against 
the  defendant  in  the  writ  personally,  with  a  summons  to  appear ;  and 
it  is  a  mistake  to  suppose  that,  because  the  defendant's  conduct  pre- 
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vents  the  replevying  and  delivering  of  the  property  to  the  plaintiff,  a 
recovery  cannot  therefore  be  had  by  him,  for  the  value  of  the  property 
so  eloigned.' 

Abatement  of  the  aetion. — Though  this  action,  like  all  personal 
actions  at  common  law,  abated  by  the  death  of  the  plaintiff,  yet  it  did 
not  die  -with  the  person  ;  the  executor  might  bring  a  new  one.  The 
Act  of  13th  April  1791^  enabled  the  representative  (where  the  action 
by  law  survived),  if  the  plaintiff  should  die  before  final  judgment,  to 
prosecute  the  action ;  so  that  it  does  not  abate  ;  and  to  compel  the 
defendant  to  appear,  the  plaintiff  may  make  himself  party  by  substitu- 
tion, without  citation,  and  he  may  compel  the  defendant  by  scire  facias 
to  defend.  So  the  defendant  can,  by  scire  facias,  compel  the  repre- 
sentative of  a  deceased  plaintiff  to  appear,  for  this  action  survives  the 
death  of  the  plaintiff.'  Nor  does  the  action  abate  by  the  death  of  the 
defendant  whilst  the  action  is  pending  ;*  though  it  is  held  otherwise  in 
England  and  in  Massachusetts,  where  it  is  founded  on  tort,  and  does 
not  survive  against  the  executor  or  administrator.'  To  expose  the 
plaintiff  to  the  loss  of  his  remedy  by  the  death  of  the  defendant,  would 
be  in  some  cases  to  destroy  his  chance  of  justice  ;  for,  unless  the  pro- 
perty remained  in  specie  in  the  hands  of  the  executor,  he  would  be 
remediless.  The  reason  of  the  rule,  that -personal  actions  die  with  the 
person,  does  not  apply  to  cases  involving  a  right  of  property.  Where 
one  receives  the  property  of  another,  his  estate  should  answer  it,  for 
that  swells  the  assets  in  the  hands  of  the  representative.  The  excep- 
tion to  this  rule  will  not  be  extended  beyond  the  case  of  trover,  which 
has  been  held  to  abate  by  the  defendant's  death. ^ 

Points  of  difference  between  this  and  other  actions. — This  action^ 
differs  from  all  others  in  some  material  points.     In  others  the  plaintiff 
is  not  put  in  possession  of  the  thing  demanded,  until  after  trial,  and  a 
decision  in  his  favor.     But  in  this  action  the  plaintiff  is  put  in  posses- 
sion of  the  chattels  in  dispute,  by  the  sheriff,  before  any  trial.    Another 
■  peculiarity  which  results  from  this,  is,  that  a  return  of  these  chattels 
is  made  to  the  defendant  upon  his  showing  in  the  course  of  the  cause 
that  he  is  entitled  thereto.     It  further  results  that  to  have  this  return, 
the  defendant  must  in  his  pleadings  claim  a  return  in  addition  to  the 
matters  pleaded  by  him.     Hence  the  defendant  is  to  many  purposes  an 
actor,  and  pleads  and  claims  on  two  grounds,  as  he  justifies  his  taking 
the  goods  for  rent  in  arrear,  and  so  far  strictly  defends  his  conduct ; 
but  when  he  claims  a  return  of  the  chattels,  he  acts  on  the  principle 
peculiar  to  replevin,  consequent  upon  the  delivery  of  the  property  to 
the  plaintiff.     Here  the  defendant  is  an  actor,  and  takes  the  place  of  a 
plaintiff,  as  he  undertakes  to  show  that  he  ought  to  recover  back  the 
goods  in  dispute,  and  is  therefore  entitled  to  the  beginning  and  con- 
clusion upon  the  trial.^     But  although  an  actor,  the  avowant  cannot 
have  a  rule  to  discontinue.*    The  defendant  is  compellable  to  give 
security  for  costs  if  he  resides  out  of  the  jurisdiction  of  the  court.^ 
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Who  may  maintain  this  action. — Replevin  can  only  be  maintained 
by  him  who  has  a  property  in  the  goods  either  general  or  special.' 
Hence  one  to  whom  chattels  are  delivered  for  safe  keeping,  cannot 
maintain  replevin,  for  he  has  no  special  property  in  them,  and  the  ques- 
tion is  not  of  possession  but  of  property.^  So  a  mere  servant,  having 
charge  of  goods ;  but  if  they  are  delivered  to  him  by  the  master,  as 
bailee,  he  may.'  The  assignee  of  the  buyer  of  a  chattel  may  maintain 
replevin  against  the  seller,  though  he  has  never  had  possession.*  But 
a  mere  temporary  occupancy,  for  the  purpose  of  taking  off  timber,  by 
one  having  no  right  of  possession,  is  not  such  an  actual  possession 
as  defeats  the  constructive  possession  which  the  law  casts  upon  the 
owner ;  and  as  soon  as  the  timber  is  severed  his  right  of  property  vests 
in  it,  and  replevin  or  trover  lies  for  its  recovery .° 

The  right  of  property  in  a  chattel,  which  has  become  such  by  sever- 
ance from  the  freehold,  cannot  be  determined  in  a  transitory  action  by 
a  trial  of  the  title  to  the  freehold.^  And  the  mere  delivery  to  the  plain- 
tiff in  a  writ  of  replevin  of  the  goods  for  which  the  writ  is  sued  out, 
does  not  tend  to  prove  property  in  him.^  The  action,  however,  lies  by 
the  owner  of  land,  though  out  of  possession,  to  recover  timber,  taken 
away  by  a  third  person,  although  such  third  person  be  a  purchaser  for 
a  valuable  consideration,  and  in  possession  under  articles  of  agree- 
ment, the  purchase-money  being  unpaid.'  Replevin  or  trover  will  not 
lie  by  one  claiming  land  against  another  in  the  actual  adverse  posses- 
sion thereof  under  claim  of  title,  for  fixtures  or  any  part  of  the  free- 
hold severed  ;  though  it  is  otherwise  where  there  is  no  claim  of  adverse 
title-/ 

Proceedings  in  England — Act  o/1705  in  Pennsylvania. — In  Eng- 
land the  proceedings  in  replevin  are  by  common  law,  that  is,  by  writ 
out  of  chancery ;  or  by  statute,  which  is  by  plaint.  Here  they  can 
only  issue  under,  and  in  the  form  prescribed  by  an  act  passed  in  the 
year  1705,'°  of  which  only  the  twelfth  section  now  remains  in  force.  It 
declares  it  lawful  for  the  justices  of  each  county  to  grant  writs  of 
replevin  in  all  cases  whatsoever,  where  replevins  may  be  granted  by ' 
the  law  of  England,  taking  security  as  the  said  law  directs,  and  to 
make  them  "returnable  to  the  respective  Courts  of  Common  Pleas,  in 
the  proper  county,  there  to  be  determined  according  to  law."  This  act 
seems  to  have  made  a  very  considerable  alteration  in  the  proceedino-s 
in  replevin ;  for,  1,  it  does  not  recognise  two  kinds  of  replevin,  one 
by  plaint,  and  the  other  by  writ ;  2,  replevins  are  made  always  return- 
able writs,  and  the  parties'  appearance  required  on  the  return ;  and,  3, 
they  are  directed  to  be  there  determined,  that  is,  in  the  Court  of  Com- 
mon Pleas.  As  the  proceedings  are  different,  so  has  been  the  practice 
under  the  law  ;  and  in  writs  of  replevin  here,  as  in  other  cases,  a  sum- 
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mons  to  the  defendant  to  appear  is  always  inserted,  and  a  precise  day 
given  for  his  appearance.  Nor  is  the  writ  liable  to  be  defeated  by  a 
claim  of  property,  as  in  England,  where  that  claim  puts  an  end  to  the 
suit  on  the  replevin,  so  that  if  it  is  afterwards  revived,  it  must  be  by 
the  writ  de  proprietate  probanda.  But  here,  the  practice  on  a  claim 
of  property  has  been  according  to  the  Act  of  Assembly  ;  the  suit  goes 
on,  and  although  the  claim  prevents  the  delivery  of  the  goods  to  the 
plaintiff  in  replevin,  yet  the  defendant  gives  security  to  deliver  them, 
if,  on  the  trial,  the  property  shall  not  be  found  in  him.  Here  judicial 
writs  de  proprietate  probanda  have  never  issued,  nor  are  they  issuable,"^ 
but  before  the  goods  are  removed  the  sheriff  ought  to  allow  a  reasona- 
ble time  for  the  defendant  to  find  security,  which  supplies  the  place  of 
that  process.  The  obligation  entered  into  is  called  a  claim  property- 
bond.  If  a  reasonable  time  be  not  allowed  to  furnish  it,  the  sheriff  can- 
not justify  under  the  replevin.^  These  sureties  are  liable  not  merely  for 
the  value  of  the  articles  in  controversy,  but  to  the  full  amount  of  the 
penalty  of  their  bond.'  Replevin  will  not  lie  in  the  husband  and  wife's 
name  for  timber  cut  on  their  joint  property  ;  it  must  be  brought  in  the 
name  of  the  husband  alone.* 

Act  of  1779. — Formerly  writs  of  replevin  were  granted  for  goods 
taken  in  execution  and  for  fines  and  penalties  legally  incurred  and  due 
to  the  commonwealth,  to  the  delay  of  justice  and  great  vexation  of  the 
oificers  concerned  in  levying  upon  these  goods.  To  correct  this  evil, 
the  Act  of  April  1779^  enacted  that  all  writs  of  replevin  granted  or 
issued  for  any  owner  of  any  goods  taken  in  execution  by  distress  or 
otherwise,  by  any  sheriff  or  other  oiBcer,  are  irregular  ;  and  such  writs 
shall,  at  any  time  after  the  service,  be  quashed  by  the  court  to  which 
they  are  returnable,  the  court  being  ascertained  of  the  truth  of  the 
fact,  and  treble  costs  shall  be  awarded  to  the  defendant ;  and  the  pro- 
thonotary,  granting  such  writ,  knowing  it  to  be  for  goods  so  taken,  is 
liable  to  an  attachment.  As  the  legislature  intended  to  give  a  sum- 
mary remedy,  the  court  will  quash,  on  motion,  a  replevin  so  issued, 
and  they  will  ascertain  the  facts  by  afiidavits.  If  the  facts,  or  the  law 
arising  on  the  facts,  be  doubtful,  they  may  refuse  to  quash  on  afiidavit, 
and  leave  the  party  to  plead  to  the  replevin,  as  the  statute  enables  the 
party  to  plead  in  abatement  or  bar  such  levy  and  execution,  and  the 
cause  of  action  on  which  the  judgment  and  execution  were  obtained 
cannot  be  inquired  into  upon  this  plea.^  If  a  person  gives  bond  to 
prosecute  a  writ  of  replevin  thus  illegally  or  improvidently  issued,  on 
which  property  is  delivered  to  him,  and  the  writ  is  subsequently  quashed, 
the  parties  to  the  bond  are  liable.'' 

Decisions  under  the  act. — Under  this  act  it  has  been  determined 
that  replevin  will  not  lie  for  goods  seized  for  non-payment  of  a  city 
water-tax  ;*  nor  will  it  lie  in  a  court  of  common  law  after  a  decree  of 
condemnation  as  prize  by  a  Court  of  Admiralty.'  And  so  replevin 
will  not  lie  for  goods  seized  by  virtue  of  a  warrant  issued  by  the  cap- 
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tain  of  a  volunteer  troop  or  company,  for  non-payment  of  a  militia 
fine.*  So  the  property  of  a  stranger  to  an  execution  in  the  hands  of 
a  sheriff-  or  constable,  cannot  be  replevied,  though  the  same  protection 
is  not  extended  to  the  purchaser  thereof  after  the  sale.^  But  after 
goods  h^ve  left  the  custody  of  the  law,  and  possession  has  been  deli- 
vered by  the  sheriff  to  the  purchaser,  every  man  who  has  claims  is  left 
to  his  usual  remedy  ;  therefore  replevin  may  be  brought  against  the 
sherifiF's  vendee  to  recover  chattels  wrongfully  taken  in  execution  and 
sold.^  But  an  action  of  trespass  is  the  proper  remedy  for  a  wrongful 
levy,  and  replevin  is  irregular.*  And  where  goods  had  been  left  by 
an  officer  in  the  defendant's  possession  for  several  months,  taking  secu- 
rity for  their  delivery,  and  the  goods  were  afterwards  transferred  to  a 
stranger,  from  whom  they  were  taken  by  the  officer,  the  court  refused 
to  quash  a  replevin  issued  by  the  stranger,  the  lien  of  the  execution 
being  gone.'  So  if  the  owner  finds  his  goods  in  possession  of  a  stranger, 
who  has  taken  them  by  replevin  from  any  other  person  than  the  owner, 
he  may  maintain  replevin  against  the  stranger,  who  cannot  by  his  own 
writ  of  judgment  thereon  in  his  favor  acquire  any  right  of  possession 
against  the  owner  who  was  not  a  party  to  the  suit.^ 

The  right  of  the  keeper  of  a  livery  stable  to  reclaim  a  horse  on  which 
he  has  a  lien,  when  it  has  been  forcibly  or  clandestinely  taken  from  his 
custody,  may  be  enforced  by  replevin.'  And  where  by  an  Orphans'  Court 
sale  of  property,  the  right  to  a  share  of  the  growing  crops  reserved  as  a 
rent  passes  to  the  purchaser,  if  the  tenant  deliver  it  to  the  former  owner 
the  purchaser  may  replevin  for  it.*  And  where  one  mortgages  his  store 
of  goods  as  security  for  an  engagement,  and  then  refuses  to  perform 
the  engagement,  or  deliver  possession  of  the  store,  replevin  will  lie.' 

The  taking  out  of  a  foreign  attachment  against  goods  while  in  the 
hands  of  a  transportation  company,  is  not  such  an  absolute  seizure  of 
the  goods  (under  the  Act  of  April  3d  1799)  as  will  prevent  the  issu- 
ing of  a  writ  of  replevin  for  the  same  goods  at  the  suit  of  the  vendor, 
in  exercise  of  his  right  of  stoppage  in  transitu}" 

Will  not  lie  for  land, but  title  may  he  incidentally  inquired  into. — 
Replevin  will  not  lie  for  a  tract  of  land ;  nor  by  one  not  in  the  actual 
exclusive  possession  of  land,  whatever  title  he  may  claim,  against  one 
who  is  in  the  actual,  visible,  notorious  occupation  and  possession  there- 
of, claiming  the  right  for  slates  taken  out  of  a  quarry  on  the  land." 
Where,  in  action  of  replevin  for  logs  cut  upon  the  land  of  defendant's 
vendor,  which  were  seized  by  the  plaintiff,  it  was  material  for  the  de- 
fendant to  show  that  the  logs  replevied  were  not  taken  from  land  in 
the  possession  of  the  plaintiff,  evidence  of  title  for  this  purpose  must 
be  received ;  for  in  the  absence  of  any  actual  adverse  possession  of 
wild  timber-lands,  the  law  casts  the  possession  on  the  owner,  and  proof 
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of  title  was  therefore  admissible,  not  for  the  purpose  of  trying  it,  hut 
to  prove  possession  in  the  rightful  owners,  which  possession  defendant 
had  acquired  by  purchase.' 

And  though,  as  a  general  rule,  title  to  real  estate  cannot  be  directly 
tried  in  .transitory  actions,  yet  it  may  be  incidentally  brought  in  ques- 
tion in  actions  of  replevin  or  trover,  and  then  it  is  admissible  in 
evidence.^ 

Replevin,  and  not  trespass,  is  the  proper  action  against  a  sheriff's 
or  a  constable's  vendee,  who,  knowing  of  the  illegality  of  the  sale,  or 
that  the  goods  did  not  belong  to  the  defendant  in  the  execution,  parti- 
cipates in  the  sale  only  by  purchasing  the  goods.'  But  replevin  will 
not  lie  for  chattels  distrained  for  rent  in  arrear,  and  sold  by  the  bailiif, 
after  an  election  and  appraisement  under  the  Debtors'  Act  of  1849  ; 
the  remedy  of  the  claimants  is  against  the  party  depriving  them  of 
their  rights.* 

Act  0/1817.— By  the  Act  of  March  22d  1817,  §  7,', no  writ  of 
replevin  can  issue  for  any  horse,  mare,  or  gelding,  which  may  have 
been  seized,  detained,  and  sold  under  the  provisions  against  racing 
on  the  public  roads  within  the  limits  of  the  city  and  county  of 
Philadelphia. 

A  distress  for  poor  taxes  in  the  same  city  and  county  is  irrepleviable 
by  the  persons  by  whom  such  taxes  are  due.^  So  an  action  of  reple- 
vin cannot  be  maintained  by  the  former  owner  against  the  purchaser 
for  timber  cut  between  the  time  of  sale  for  taxes  and  the  redemption.^ 

A  man  may  replevy  his  property,  though  the  form  of  it  have  been 
changed ;  as  trees  cut  down  on  his  land  and  converted  into  posts.' 
Whatever  alteration  of  form  any  property  may  undergo,  the  owner 
may  take  it  in  its  new  shape,  provided  he  can  prove  the  identity  of  the 
original  materials ;  as  if  leather  be  made  into  shoes,  cloth  into  a  gar- 
ment, trees  squared  into  timber,  or  iron  made  into  bars.  Upon  this 
proof  of  identity,  it  is  the  province  of  the  jury  to  pass,  it  being  an 
inquiry  as  to  a  fact.' 

Executor — Administrator — Feme  sole — Married  woman. — An  exe- 
cutor or  administrator  may  have  replevin  for  goods  taken  in  the  life- 
time of  the  testator,  and  if  the  goods  of  a /erne  sole  be  taken,  and  she 
afterwards  intermarry,  the  husband  alone  may  have  replevin,  or  they 
may  join  in  the  action.'"  All  the  joint  owners  of  a  chattel  must  join  in 
the  action;"  but  if  goods,  the  separate  property  of  A.  and  B.,  be 
unlawfully  distrained,  they  cannot  join  in  replevin.'^  In  a  distress  and 
avowry  for  rent,  tenants  in  common  of  the  land  ought  not  to  join." 
Where  a  husband  distrains  and  avows  for  rent,  arising  from  the  land 
of  the  wife,  previous  to  the  coverture,  she  must  be  joined  ;  but  although 
she  may  join,  yet  she  need  not  be  joined,  for  rent  arising  afterwards, 
though,  whenever  the  wife  is  not  joined  in  the  proceedings,  the  hus- 

'  Clement  v.  WriKht,  4  Wright  250.  '  Ibid.  427. 

•i  Ibid.  6  b  „  Q^^    jj.      ,.  ^jj„„  »  B    13 .  Buii_ 

»  Ward  ».  Taylor,  1  Barr  238.  N.    P.   53;    Selw.   Abr.    "  Baroa    and 

'■  Bonsall  v.  Comly,  8  Wright  442.  Feme,"  310. 

5  6  Smith's  Laws  432.  "  2  Saund.  116.  n.  2;  15  Johns.  479  ; 

8  ?  8,   Act  of    March    29th    1803,   4     1  Har.  k  Gill's  M.  Rep.  308 ;  2  Mass. 

Smith's  Laws  50.  509  ;  6  Ibid.  422 ;  9  Ibid.  427. 

'  Cromelien  v.  Brink,  5  Casey  522.  "  1  Chit.  PI.  952.     See  9  Mass.  427. 

«  Snyder  v.  Vaux,  2  Bawle  423.  ^  15  Johns.  479. 
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band  must  show,  affirmatively,  that  the  rent  accrued  after  the  marriage, 
for  this  cannot  be  intended  ;  and  if  that  fact  be  not  shown,  the  objec- 
tion may  be  taken  at  the  trial.'  It  ought  also  to  be  averred  that  the 
wife  is  living.^ 

Replevin  in  the  detinet — In  the  detinuit. — The  action  of  i-eplevin 
is  of  two  sorts:  1st,  in  the  detinet;  2d,  in  the  detinuit.  Where  the 
party  has  had  his  goods  redelivered  to  him  by  the  sheriff,  the  action 
is  in  the  detinuit;  wherefore  he  detained  the  goods,  &c. ;  but  where 
the  sheriff  has  not  made  such  replevin,  but  the  distrainor  still  keeps 
possession,  the  action  is  in  the  detinet,  wherefore  he  detains  the 
goods,  &c.^ 

The  latter  form  is  obsolete  in  England,  where  this  action  is  always 
commenced  by  writ  requiring  the  sheriff  to  cause  the  goods  to  be  reple- 
vied to  the  plaintiff,  or  by  plaint,  the  process  of  which  is  a  precept  to 
replevy  the  goods.  The  writ  of  capias  in  withernam  may  there  be 
resorted  to  if  the  goods  be  eloigned,  so  that  the  plaintiff  obtains  pos- 
session of  the  goods  required,  or  of  others  in  their  stead,  and  therefore 
declares  in  the  detinuit.  The  plaintiff  having  his  summary  remedy  by 
the  writ  de  proprietate  probanda,  whenever  the  replevin  is  stayed  by  a 
claim  of  property  interposed  by  the  defendant,  the  question  of  right  to 
the  possession  of  the  goods  does  not  there  arise  in  the  action  of  reple- 
vin (after  replevin  has  been  made  in  consequence  of  the  property's 
having  been  found  by  the  inquisition  to  be  in  the  plaintiff),  but  merely 
that  of  damages  for  the  taking  or  detention.  Neither  of  those  writs 
being  used  here,  the  reason  for  the  disuse  of  the  proceeding  in  the 
detinet  is  inapplicable  to  our  practice.  Cases  frequently  occur  in 
which  the  defendant  continues  to  detain  the  goods  after  they  have  been 
replevied  ;  to  declare  in  the  detinuit  in  those  instances  would  be  im- 
proper, and  would  entitle  the  plaintiff  to  recover  merely  damages  for 
the  taking  and  detention,  and  not  the  goods  or  their  value.*  When 
the  defendant  retains  possession,  therefore,  the  plaintiff  must  declare 
in  the  detinet.^ 

If,  however,  the  property  be  delivered  to  the  plaintiff,  the  defendant 
is  answerable  in  damages  for  the  taking  and  detention  up  to  the  time 
of  delivery.  If  the  property  be  retained,  he  is  answerable  in  addition 
for  the  full  value.^  But  the  property  itself  can  in  no  event  be  reco- 
vered at  law  from  the  defendant,  nor  can  he  tender  it  afterwards  in 
discharge  of  the  action,  or  even  -in  satisfaction  pro  tanto  of  the  dam- 
ages claimed.  That  part  of  the  bond  usually  given  by  the  defendant, 
which  provides  for  a  return  of  the  property,  is  a  nullity.^  And 
where  the  property  is  retained  by  the  defendant,  and  security  given  to 
the  sheriff,  the  plaintiff's  right  is  turned  into  a  chose  in  action,  and 
his  right  to  the  property  absolutely  gone.* 

'■  15  Johns.  479.  where   there   is   no  such   interposition, 

^  Selw.  Abr.  "  Baron  and  Feme,"  310.  either  from  the  omission  of  the  defend- 

'  2  Sell.  Pr.  154.  aut  to  claim  property,  or  his  inability  to 

*  See   1    Saund.   397,  6  n. ;  2  Lutw.  do  it,  from  a  want  of  sureties,  and  the 

1150,1;   1  Chit.  PI.  119.  sheriff  has   restored   the  goods   to   the 

5  The  action  in  this  State  is  always  in  plaintiff,  the  declaration  ought  to  be  in 

the  deihiet  where  the  defendant  inter-  the  detinuit,  and  in  it  alone. 

poses  his  claim  of  property  and  gives         '  Fisher  v.  Whoollery,  1  Casey  197. 

bond  to  the  sheriff;  and  the  declaration         '  Ibid. 

can,  or  at  least  ought,  not  to  aver  a  past         '  Ibid. 

detention  simply;   on  the  other  hand, 
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Where  the  defendant  gave  bond  to  retain  the  property  in  replevin, 
and  then  caused  it  to  be  seized  and  sold  under  a  judgment  against  the 
former  owner,  and  purchased  it,  he  thereby  acquired  no  better  right 
than  he  had  before.^ 

Writ.— The  Act  of  1705,'  provides,  that  it  "  shall  be  lawful  for  the 
justices  of  each  county  to  grant  writs  of  replevin  in  all  cases  whatsoever, 
where  replevins  may  be  granted  by  the  laws  of  England,  taking  secu- 
rity as  the  said  law  directs,  and  make  them  returnable  to  the  respective 
Courts  of  Common  Pleas,  in  the  proper  county,  there  to  be  determined 
according  to  law."^ 

This  act  seems,  then,  to  have  made  a  very  considerable  alteration  in 
the  proceedings  in  replevin  :  for  1st.  It  does  not  recognise  two  kinds  of 
replevin — one  by  plaint,  and  the  other  by  writ ;  2dly.  Replevins  are 
made  always  returnable  writs,  and  the  parties'  appearance  required  on 
the  return  ;  and  3dly.  They  are  directed  to  be  there  determined,  that  is, 
in  the  Court  of  Common  Pleas.  As  the  proceedings  are  different,  so 
has  been  the  practice  under  the  law  ;  and  in  writs  of  replevin  here  (as 
in  other  cases),  a  summons  to  the  defendant  to  appear,  is  always  in- 
serted, and  a  precise  day  given  for  his  appearance.  Nor  is  the  writ 
liable  to  be  defeated  by  a  claim  of  property,  as  it  is  in  England  ;  where 
that  claim,  as  already  observed,  puts  an  end  to  the  suit  on  the 
replevin,  so  that,  if  it  is  afterwards  revived,  it  must  be  by  writ  de 
proprietate  probanda.  But,  in  Pennsylvania,  the  practice  on  a  claim 
of  property  has  been  agreeable  to  the  Act  of  Assembly  ;  the  suit  goes 
on,  and  although  the  claim  prevents  the  delivery  of  the  goods  to  the 
plaintiff  in  replevin,  yet  the  defendant  gives  security  to  deliver  them, 
if,  on  trial,  the  property  shall  not  be  found  in  him. 

This  practice,  therefore,  clearly  supposes  that  the  trial  of  property 
was  intended  by  the  Act  of  Assembly  to  be  in  the  Court  of  Common 
Pleas,  and  not  elsewhere.  No  writs  de  proprietate  probanda  have 
hitherto  issued  in  this  State.  The  summary  writ  under  the  Statute  of 
Marlbridge  seems,  indeed,  to  be  the  only  one  which  can  in  most  cases 
be  of  real  use,  by  the  immediate  intervention  of  an  inquest  to  decide 
the  claim  of  property  ;  but,  for  the  reasons  before  assigned,  that  cannot 
issue  here.  The  judicial  writ,  too,  if  it  could  issue  agreeably  to  our 
Act  of  Assembly,  would  rather  occasion  delay  than  expedite  the  cause, 
and  could  in  very  few  instances  answer  the  ends  expected  from  it : 
for  1st,  it  cannot  issue  until  after  the  return  of  the  pluries  writ  of 
replevin,  when  the  time  would  perhaps  be  elapsed  in  which  it  would  be 
of  most  importance  to  determine  the  question  of  property  ;  and  2dly,  if 
it  should  issue  and  be  executed,  it  would  not  be  final,  in  case  the  pro- 
perty should  be  found  for  the  defendant,  being  only  an  inquest  of  office, 
and  the  plaintiff  still  entitled  to  a  new  replevin,  or  an  action  of  tres- 
pass again.st  the  sheriff. 

In  England,  most  cases  of  replevin  are  founded  on  previous  dis- 
tresses for  rent ;  and  it  is  even  said  in  some  books,  that  it  lies  in  no 
other.  But  here  it  issues  whenever  a  plaintiff  claims  goods  in  the 
possession  of  another ;  and,  accordingly,  things  of  great  value,  as 
ships,  are  replevied.  If,  therefore,  a  hasty  change  of  possession  should 
take  place  by  a  sheriff's  inquest,  it  might  be  attended  with  great  mis- 

>  Fisher  v.  WhooUery,  1  Casey  197.  '  1  Smith's  Laws  44. 

2  Purd.  Dig.  867,  1  Smith's  Laws  44. 
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chiefs  ;  and  vessels  loaded,  and  ready  to  sail,  might  be  ordered  out  of 
the  possession  of  those  who  have  long  held  them,  although  able  and 
■willing  to  give  security  to  the  value. 

On  the  whole,  after  the  present  practice  on  replevins  has  been  of  so 
many  years'  standing,  and  seems  founded  on  a  law  of  our  own,  we 
think  it  would  be  improper  to  make  such  an  alteration  as  would  be 
occasioned  by  issuing  judicial  writs  de  proprietate  probanda} 

Before  entering  upon  an  examination  of  the  course  to  be  pursued 
after  the  institution  of  the  action,  it  may  not  be  irrelevant  to  introduce 
a  brief  notice  of  a  subject  which  could  not  be  mentioned  elsewhere  with 
more  propriety,  that  of  the  distress  for  rent ;  after  which  will  be 
resumed  the  consideration  of  the  proceedings  in  replevin. 
2.   Of  the  distress. 

Sow  made. — A  distress  is  made  by  entering  upon  the  premises,  and 
seizing  any  piece  of  furniture  or  other  chattel  distrainable,  saying  at 
the  same  time  that  you  seize  that  in  the  name  of  all  the  chattels  upon 
the  premises,^  and  stating  the  cause  of  the  distress  particularly.  A 
distress  for  rent,  to  which  these  observations  shall  be  confined,  is  made 
either  by  the  landlord  in  person,  or  by  some  person  deputed  by  him 
by  warrant,  or,  upon  a  parol  authority.^  This  bailiff,  agent,  or  attor- 
ney in  fact  need  not  be  a  constable  or  other  officer,^  nor  need  his 
authority  be  in  writing.^  It  seems  he  cannot  distrain  unless  some 
definite  or  certain  rent  is  reserved;''  therefore,  where  the  agreement 
was,  that  the  lessee  should  pay  no  rent,  provided  he  made  certain 
repairs,  and  the  value  of  the  repairs  was  uncertain,  it  was  held  that  the 
landlord  could  not  distrain.^  So,  when  the  rent  was  to  be  paid  by 
"taking  care  of  the  grain  on  the  place,  and  keeping  out  the  cattle."* 
Although  the  owner  may  recover  in  an  action  for  use  and  occupation, 
yet  unless  he  can  prove  a  demise  at  a  certain  rent  reserved,  he  cannot 
distrain.  And  in  an  action  of  trespass  against  his  bailifi',  he  cannot 
justify  by  evidence  of  the  annual  value  of  the  premises.  The  mere 
warrant  of  a  landlord  is  no  justification  to  a  bailiff,  although  he  be  a 
constable  or  sheriff.' 

The  assignee  of  the  lessee  stands  on  the  same  footing,  with  regard  to 
distress,  as  the  lessee.^" 

Inventory. — Rent  may  be  payable  in  advance  by  contract,  and  may 
be  distrained  for,  or  will  entitle  a  landlord  to  a  lien  against  an  execu- 
tion under  the  statute."  After  seizure,  an  inventory  should  be  taken 
of  the  distrainable  goods  upon  the  premises,  a  copy  whereof,  with  notice 
of  the  distress  and  the  cause  of  such  taking,  should  be  left  at  the  man- 
sion-house, or  other  most  notorious  place  on  the  premises,  charged  with 
the  rent  distrained  for.'^ 

'  Per   SnipPEN,     Prest.,   Weaver    v.  '  Scott  v.  Fuller,  3  Pa.  R.  55. 

Lawrence,  1  Dallas  156.  «  Wells  v.  Hornish,  3  Pa.  R.  31. 

^  6  Mod.  215.  '»  Jones  v.  Gundrim,  3  W.  &  S.  531. 

'  Franciscus  v.  Reigart,  4  Watts  98,  "  Beyer  v.  Fenstermacher,  2  Wh.  95; 

477  ;  see  the  form,  Tidd's  Forms  601,  §  1 ;  2  Gilb.  on  Rents  25  ;  Woodfall  238,  564  ; 

1  Burns's  J.  704;  Chambers's  Landl.  &  2  Bao.  Abr.  tit.  "Distress,"  (c.)  ■  '2T   R 

T.  465.  600;  4  Cowen  580;  5  Binn.  505;  and 

*  Wells  V.  Hornish,  3  Pa.  R.  33.  see  further,  as  to  the  subject  of  rent  and 
'  Franoiscus  v.  Reigart,  4  Watts  119;  proceedings   on    a  distress,  Chambers's 

Chambers's  Landl.  &  T.  595.  Landl.  &  1'.  595,  et  seq. 

*  Diller  v.  Roberts,  13  S.  &  R.  64.  "  See  the  form  of  the  inventory  and 
'  Addis.  347.                                            notice,  Chambors's  Landl.  &,  T.  666. 
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WJiat  may  he  distrained — Act  of  1772. — By  the  common  law,  no- 
thing could  be  distrained  for  rent  which  could  not  be  returned  in  as 
good  plight  as  when  distrained ;  therefore,  fruits,  sheaves  of  corn,  &c., 
could  not  be  distrained.'  But  by  the  seventh  section  of  the  Act  of 
March  1772,^  it  has  been  declared  lawful  to  take  as  a  distress  for 
an-ears  of  rent,  any  cattle  or  stock,  feeding  or  depasturing  upon  all  or 
any  part  of  the  premises  demised  ;  and  all  sorts  of  corn,  grass,  hops, 
roots,  or  other  product  growing  thereon,  and  to  appraise,  sell,  or  other- 
wise dispose  of  the  same  in  the  same  manner  as  other  goods  may  be 
seized  and  disposed  of.  And  the  purchaser  of  such  products  shall 
have  free  egress  and  regress  to  and  from  the  same  when  growing,  and 
when  ripe,  to  cut,  gather,  and  carry  away  the  same. 

All  chattels  on  premises  distrainahle — Exceptions. —  Generally 
speaking,  whatever  chattels  are  found  on  the  premises,  are  liable  to  be 
distrained  for  rent.  But  goods  distrained  off  the  premises  by  the  land- 
lord, but  not  belonging  to  the  tenant,  may  be  recovered  by  the  owner  ; 
but  if  no  actual  damage  be  proved,  and  the  mistake  were  a  natural-one, 
the  jury  should  limit  the  compensation  to  the  amount  actually  proved.^ 
That  a  stranger's  goods  are  so  liable,  is  one  of  the  early  doctrines  of 
the  common  law,  which  it  transcends  judicial  power  to  abrogate.* 
Still,  as  the  reasons  on  which  it  was  founded  have  long  since  ceased, 
courts  of  justice  are  extending  the  privileges  of  exemption  to  meet  the 
exigencies  of  the  present  day.°  Thus,  for  the  sake  of  trade  and  com- 
merce, certain  articles  belonging  to  strangers  have  been  privileged  ; 
as  goods  on  a  wharf  belonging  to  a  stranger;^  goods  in  possession 
of  a  factor;^  goods  on  storage;*  goods  sent  to  a  vendue-store  for 
sale  ; '  a  horse  in  a  smith's  shop,  goods  with  a  carrier,  corn  sent  to  a 
mill  or  market,  pledges,  things  delivered  to  persons  exercising  their 
trades,  as  cloth  in  a  tailor-shop,  and  cattle  of  a  stranger  on  the  pre- 
mises without  his  consent,  fault,  or  negligence,  and  goods  of  a  prin- 
cipal in  the  hands  of  a  factor.'"  But  it  was  held,  that  a  carriage  at  a 
livery  stable  may  be  distrained  by  the  lessor,  as  it  was  there  by  agree- 
ment ;  it  is  otherwise  if  it  be  at  a  tavern,  as  it  is  there  by  law."  The 
law  is  different  in  South  Carolina.  There,  from  motives  of  public 
policy,  horses  and  carriages  at  livery  are  not  liable  to  distress.'^ 

The  exemption  of  goods  at  an  inn  from  distress,  being  of  the  first 
necessity,  led  to  the  exemption  of  things  privileged  for  the  encourage- 
ment of  trade,  before  the  reason  which  gave  birth  to  it  was  understood, 
and  the  first  thing  which  presented  itself  was  laid  hold  of  for  an  expla- 
natory principle.  But  experience  has  made  it  evident  that  there  is  a 
better  one  than  that,  which  assumes  the  innkeeper's  obligation,  viz., 
public  convenience,  which  is  broad  enough  to  cover  the  whole  ground 
on  this  principle.     A  lodging-house  cannot  be  distinguished  from  an 

1  Salk.  149  ;  Willes  131 ;  5  Dane's  »  Brown  v.  Sims,  17  S.  &  R.  ;  though 
Abr.  34,  §  8.                                                  see  Bevan  v.  Crooks,  7  W.  &  S.  452. 

2  Purd.  Die;.  611,  1  Smith's  Laws  370.         "  1  Bay  100. 

'  D.  C.  Scot*-«.  McEwen,  2  Phila.  R.  ">  Salk.  248 ;  Oro.  J.  148 ;  4  D.  &  E. 

176  ■  565;  1  Esp.  R.  206;  3  B.  &  P.  75;  4 

<'0'Donell».  Seylaert,  13  S.  &  R.  57 ;  Wood's  Con.    378,  381;  Willes  512;   2 

Kessler  v.  McConaehy,  1  Rawie  440.  Bac.  Abr.  108 ;  5  Dane's  Abr.  34,  5. 

*  Weidel  v.  Roseberry,  13  S.  &  R.  180.  "  1  W.  Bl.  483 ;  Chambers's  Landl.  & 

•      0  8  s,  &  R.  325.  T-  614. 

I  7  Ibid.  355.  "  2  McCord's  Rep.  39. 
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inn,  as  to  exemption  of  the  lodger's  goods,  and  no  reason,  therefore, 
exists  for  withholding  the  protection  of  the  modern  principle  from  the 
inmates  of  a  lodging-house.' 

Exceptions  at  common  law. — There  are,  likewise,  exceptions  at  com- 
mon law,  in  favor  of  the  tenant  himself,  such  as  things  in  immediate 
use,  as  an  axe,  spade,  or  stocking-loom  in  actual  use,  which  cannot  be 
taken  away  without  a  breach  of  the  peace.^  Nor  can  a  distress  be 
made  on  a  horse  a  man  rides,  when  he  is  taken  sick  from  home,  though 
it  may  on  a  led  horse  ;  nor  on  money  out  of  a  bag,  nor  on  the  tools  of 
a  man's  trade,  nor  on  beasts  of  the  plough,  nor  anything  belonging  to 
it,  while  there  are  other  goods  or  beasts  animalia  otiosa,  which  may  be 
distrained.  It  is  here  implied,  that  beasts  of  the  plough  are  only  those 
that  draw  the  plough.^  Horses  drawing  a  cart  may  be  distrained,  but 
cattle  distrained  cannot  be  worked  or  used  unless  it  be  necessary  for 
the  owner's  benefit,  as  to  milk  a  cow,  &c.*  Things  in  which  a  man  has 
no  valuable  property  cannot  be  distrained,  as  dogs,  conies,  and  animals 
ferh  naturce,^  but  deer,  &c.,  kept  for  profit  in  an  enclosed  park,  are 
distrainable.^  Goods  seized  by  a  sheriff  under  a  writ  of  replevin,  but 
left  on  the  premises,  are  not  liable  to  be  distrained  for  rent.^  Lastly, 
things  attached  to  the  freehold  cannot  be  distrained,  as  windows,  doors, 
mill-stones,  and  the  like ;  neither  are  such  things  liable,  if  detached 
from  the  freehold  for  a  temporary  purpose,  as  the  sash  of  a  window  to 
be  cleaned  or  repaired,  or  a  mill-stone  thrown  out  for  the  purpose  of 
being  picked.*     • 

A  sheriff's  sale  of  landlord's  interest  in  real  estate,  destroys  his 
remedy  by  distress  for  arrears  of  rent.' 

Exemptions  hy  statute — Act  of  1828 — Act  of  1849. — By  the  Act 
of  10th  April  1828,  §  1,'"  the  following  articles  were  exempted  from 
levy  or  sale  on  execution,  or  distress  for  rent,  or  other  legal  process, 
except  it  be  for  damages  done  to  real  estate,  viz.,  household  utensils 
not  exceeding  in  value  $20,  the  necessary  tools  of  a  tradesman  not 
exceeding  in  value  |20,''  all  wearing  apparel,  two  beds  and  necessary 

'  Riddle  v.  Welden,  5  Wh.  14.  the  "  necessary  tools  of  a  tradesman," 
^  1  Inst.  47 ;  see  3  Com.  Dig.  "  Dis-    and,  as  such,  exempt  from  distress,  un- 

tress ;"  4  D.  &  E.  568 ;  Co.  L.  47.  der   the  Act  of  the   10th   April  1828. 

»  2  Bac.  Abr.  108,  9.                '^  Ibid. 

*  5  Dane's  Abr.  34.  It  is  error  to  leave  to  a  jury  as  a  ques- 

*  Co.  L.  47.  tion  of  fact,  whether  a  particular  article 

*  Willes  46 ;  Chambers's  Landl.  &  distrained  for  rent  is  one  of  the  neces- 
Ten.  611.  sary  tools  of  a  tradesman.     Ibid.     And 

'  Com.  V.  Lelar,  D.  C.  C.  P.,  8  Leg.  per  Huston,  J.,  delivering  the  judgment 

Int.  50.  of  the  court :  "  In  those  States,  where 

°  Gil.  Dist.  13 ;  Chambers's  Landl.  &  the  tools  necessary  for  a  trade  are  ex- 
Ten.  611.  empted,   without  any   limitation   as   to 

'  Hampton  «.  Henderson,  C.  P.  Arm-  their  value,  it  has  been  and  must  be  left 

Btrons,  9  P.  L.  J.  562.  to  a  jury,  to  say  whether  they  are  neces- 

'"  Pamph.  L.  285.  sary  for  his  trade.    For  myself,  I  incline 

"  The  terms  "  necessary  tools  of  a  to  think,  if  the  articles  are  such  as  that 
tradesman,"  in  this  Act  of  Assembly,  are  the  trade  cannot  be  exercised  without 
not  restricted  to  those  implements  which  them,  and  if  they  have  been  and  are 
are  taken  into  the  hands  of  the  trades-  intended  by  the  debtor  to  be  used  by  him- 
inan,  but,  it  seems,  extends  to  all  those  self  and  journeymen,  or  apprentices,  and 
articles,  without  wliich  a  man  cannot  do  not  exceed  in  value  §20,  they  are  ex- 
work  at  his  trade.  Murphy  v.  Cress,  2  empted  in  this  State.  A  tradesman  mayf 
Wh.  33.                      _        >  have  tools  or  implements  of  his  trade  fur 

A  weaver's  loom  is  comprised  within  sale,  and  not  intended  for  use  by  him- 


DISTRESS — MODE    OF    MAKING.  203 

bedding,  one  cow,  two  hogs,  six  sheep,  with  the  wool  thereof  and  the 
yarn  and  cloth  therefrom,  and  feed  for  said  cattle,  from  November  1st 
to  the  last  of  May,  a  stove,^  with  pipe  and  necessary  fuel,  a  spinning- 
wheel  and  reel,  any  quantity  of  meat  not  exceeding  100  pounds,  six 
bushels  of  potatoes,  six  bushels  of  grain  and  meal  made  therefrom, 
flax  not  exceeding  ten  pounds,  the  thread  or  linen  made  therefrom,  and 
all  Bibles  and  school-books  in  family  use.^ 

In  a  previous  chapter,  it  was  shown  that  these  specific  privileges  are 
destroyed  by  the  Act  of  April  9th  1849,  which,  "  in  lieu  of  them," 
gives  an  exemption  in  gross  of  property  to  the  value  of  $300.  The 
decisions  under  this  act  have  been  already  noticed.' 

When  trespass  lies  against  landlord. — It  seems  that  trespass  will 
lie  against  a  landlord  who  distrains  for  rent  arrere,  articles  that  are 
privileged  from  distvass.* 

Mode  of  making  distress — Act  of  1112 — Act  of  1815. — The  dis- 
tress must  be  made  in  the  daytime,  on  the  demised  premises,  or  upon 
commons  appendant  or  appurtenant  thereto,*  unless  where  the  property 
kias  been  clandest-inely  removed  therefrom,  to  prevent  the  landlord 
from  distrainin/T.  in  which  case  he  is  empowered  by  the  5th  section  of 
the  Act  of  V^Ti,  already  mentioned,  to  distrain  the  chattels  so  removed 
■wherever  tb^iy  may  be  found  at  any  time  within  thirty  days ;  unless 
the  same  sho'^ld  have  been  sold  bond  fide  and  for  a  valuable  considera- 
tion, to  P'je  not  party  to  the  fraud,  before  such  seizure.  And  by  Act 
of  March  1825,  §  1,°  where  the  goods  are  fraudulently  removed  before 
the  rent  is  due,  the  landlord  may  consider  his  rent  as  apportioned,  and 
after  making  an  affidavit  of  his  belief  that  the  removal  is  fraudulent, 
may  seize  such  goods  wherever  they  can  be  found,  for  such  apportioned 
rent  under  a  similar  proviso  as  to  bond  fide  sales. 

The  meaning  of  the  words  "  fraudulent  or  clandestine,"  applied  to 
the  removal  of  the  goods  in  the  Act  of  1772,  has  been  the  subject  of 
judicial  examination.  And  removal  of  the  goods  in  the  night,  is  in 
itself  clandestine,  and  sufficient  evidence  of  fraud  ;  and  removals  may 
be  fraudulent,  although  by  day  ;  but  where  there  is  no  evidence  of 
more  than  a  simple  removal  in  the  daytime  without  the  knowledge  of 
the  landlord,  the  law  will  not  suffer  fraud  to  be  presumed.  The  tenant 
is  not  bound  to  give  notice  of  his  intention  to  remove,  nor  is  he  bound 
not  to  remove  them.  It  is  the  landlord's  business  to  be  vigilant.' 
Previous  to  the  Act  of  March  1825,  even  a  fraudulent  removal  before 
the  rent  was  due,  gave  the  landlord  no  right  to  follow  them  after  it 
became  due,  and  to  distrain  them  within  thirty  days  from  the  time  of 
their  removal.'  To  remedy  this  serious  mischief,  the  latter  act  was 
passed,  which,  in  this  respect,  affords  sufficient  protection  to  the  land- 
self,  or  those  in  his  employment ;  these,  1836,  Pamph.  L.  765,  relating  to  execu- 
I  would  say,  are  not  exempted."  Ibid,  tions,  does  not  repeal  this  act  as  to  dis- 
22  tresses  for  rent. 

1  It  has  been  held  that  the  exemption         ^  See  Vol.  I.  709. 
of  a  stove,  under  the  Act  of  29th  March         *  Murphy  v.  Cress,  2  Wh.  33. 
1821   is  confined  to  that  which  is  used  in         "  See  4  Dallas  208. 
the  tenant's  family,  and  does  not  extend  "  Purd.  Dig.  611,  Pam.ph.  L.  114. 

to  one  in  his  shop  apart  from  his  dwell-         '  Grace  v.   Shively,  12  S.  &  R.  217, 
ing-house.     Kessler    v.    McConachy,    1     219 ;  Purfel  v.  Sands,  1  Ash.  120. 
Kawle  435.  '  Ibid. 

'  The  26th  section  of  the  Act  of  June 
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lord.  The  right  of  pursuing  goods  is,  however,  confined  to  the  goods 
of  the  lessee  or  his  assignee;'  those  of  strangers  can  be  distrained 
for  the  rent  of  the  tenant  only  while  they  are  actually  upon  the  pre- 
mises ;^  though  even  under  the  act,  if  the  removal  be  open  and  notori- 
ous, the  fact  of  there  being  no  notice  to  the  landlord,  does  not  make  it 
fraudulent.' 

Whole  rent  must  be  distrained/or  at  once — Statute  of  Marlehridge. — • 
The  whole  rent  due  ought  to  be  distrained  for  at  once,  and  not  a  part 
at  one  time  and  a  part  at  another  ;  but  if  a  distress  made  for  the  whole, 
turns  out  to  be  insufficient,  either  from  the  circumstance  of  not  finding 
a  sufficient  distress  on  the  premises,  or  mistaking  the  value  of  the  pro- 
perty seized,  a  second  distress  may  be  made  to  supply  the  deficiency. 
The  distress  must  be  made  for  the  precise  sum  due,  and  the  landlord 
cannot  add  interest  to  the  arrears  of  the  rent.^  If  the  distress  be 
excessive,  the  remedy  is  by  special  action  on  the  statute  of  Marie- 
bridge.^  If  made  when  no  rent  is  in  arrear,  the  tenant  can  recover  in 
damages  double  the  value  of  the  goods  distrained,  and  full  costs, 
under  the  3d  section  of  the  Act  of  1772.  This  provision,  however, 
does  not  prevent  the, aggrieved  party  from  bringing  an  action  at  com- 
mon law  for  entering  his  close,  &c.,  in  which  he  may  recover  beyond 
that  sum  in  damages.*  An  action  on  this  statute  cannot  be  joined 
with  trover  for  the  goods  taken.^  If  the  landlord  distrains  after  tender, 
the  tenant  may  make  rescous  of  the  goods  distrained,  and  maintain 
trespass  for  the  injury  inflicted.  But  upon  any  pound  breach  of 
rescous  of  goods  legally  distrained,  the  party  grieved  may,  in  a  spe- 
cial action  on  the  case,  recover  treble  damages  and  costs  against  the 
ofiender.^ 

When  landlord  not  a  trespasser. — The  omission,  by  landlord,  of 
notice  to  the  tenant  of  the  distress  and  cause  of  it,  if  the  goods  were 
replevied  upon  sale,  does  not  make  the  landlord  a  trespasser  ah  initio. 
Nor  will  trespass  lie  for  an  excessive  distress  ;  the  remedy  is  case  on 
the  statute  of  Marlebridge.^ 

Landlord  may  break  open  inner  door. — The  landlord  cannot  break 
open  the  outer  door  of  the  house  to  make  a  distress  ; '"  nor  can  he  break 
open  or  throw  down  gates,  or  enclosures,  for  that  purpose.  But  he  may 
enter  an  open  door  or  window,  and  if  he  have  entered  the  house,  he 
may  break  open  an  inner  door,  &c.''  So,  a  landlord  may,  without  being 
liable  as  a  trespasser,  take  up  the  boards  of  his  floor  over  his  tenant's 
room,  and  may  enter  through  it  to  distrain.  The  tenant  has,  however, 
his  remedy  for  the  disturbance  of  his  use  of  the  ceiling.'^ 
3.  Removal  of  the  goods. 

The  landlord  may  either  remove  the  goods  immediately,  or  he  may 
allow  them  to  remain  on  the  premises  for  five  days,  exclusive  of  the 
day  of  seizure,  taking  security,  or  leaving  a  person  there  in  the  care 
and   possession  of  them,   to  prevent  them  from  being   clande^inely 

'  See  Jones  v.  Gundrim,  3  W.  &  S.  '  Smith  v.  Mcanor,  16  S.  &  R.  376 

531.  »  See   §  2,   Act  of  1772,   1    Smith's 

^  Adams  v.  La  Comb,  1  Dallas  440.  Laws  370. 

»  Parfel  v.  Sands,  1  Ash.  120.  '  MoKinney  v.  Reader,  6  Watts  34. 

*  Sparks  v.  Garrigues,  1  Binn.  153.  '"  Co.  Lit.  161  ;  9  Vin.  Abr   1"8 

5  Rob.  Dig.  170,  176.  "Co.  Lit.   161;  1   Rol.   Abr.  671;  5 

8  Rees   V.   Emerick,  6   S.    &  R.  2S6.  Rep.  92,  a ;  2  Arch.  Pr.  60. 

See  Smith  v.  Meaner,  16  Ibid.  376.  "  See  Chambers's  Landl.  &  T.  609. 
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removed.  He  cannot,  however,  leave  them  on  the  premises  longer  than 
the  five  days,  unless  he  have  the  tenant's  consent  so  to  do  ;^  otherwise, 
he  will  be  liable  in  an  action  of  trespass ;  and  tenants  usually  request 
this  as  an  indulgence,  to  afford  them  an  opportunity  of  making  up  the 
amount  of  the  rent,  or  of  replevying  the  distress ;  a  written  memoran- 
dum of  the  tenant's  consent  to  that  effect  ought  to  be  obtained.^  By 
statute  11  Geo.  II.  c.  19,  §  10,  any  goods  when  distrained,  may  be 
impounded  on  the  premises,  and  may  there  be  appraised  and  sold,  in 
like  manner  as  the  distrainor  might  have  done  before,  off  the  premises. 
In  Pennsylvania  it  has  been  the  usage,  both  before  and  since  the  Act 
of  1772,  to  impound  a  distress  upon  the  premises,  and  there  to  ap- 
praise and  sell  it  agreeably  to  this  statute,  though  the  clause  which 
gives  this  power  is  not  contained  in  the  Act  of  Assembly.'  By  the 
statute  52  H.  III.  c.  4,  a  distress  shall  not  be  driven  out  of  the  county 
where  it  is  taken  ;  and  by  1  &  2  Ph.  &  M.  c.  12,  §  1,  a  distress  of 
cattle  shall  not  be  driven  out  of  the  hundred,  unless  to  a  pound  overt 
within  the  same  shire,  and  not  above  three  miles  distant  from  the  place 
where  such  distress  was  taken.  These  sections  have  been  reported  to 
be  in  force  in  Pennsylvania.*  . 

4.  Appraisement  and  sale. 
Act  of  1772,  §  1. — At  common  law,  the  distress  was  taken  merely 
as  a  pledge  to  enforce  payment,  but  could  not  be  sold  in  satisfaction 
of  the  rent.  To  remedy  this  evil,  the  first  section  of  the  Act  of  1772 
provided,  that  if  the  tenant  or  owner  of  the  goods  shall  not,  within 
five  days  next  after  such  distress  taken,  and  notice  thereof,  replevy  the 
same  with  sufficient  security  to  be  given  to  the  sheriff,  then  the  person 
distraining  shall,  with  the  sheriff  or  constable,  cause  the  goods  and 
chattels  so  distrained  to  be  appraised  by  two  reputable  freeholders, 
who  shall  receive  for  their  trouble  two  shillings  per  diem  each,  and 
shall  first  make  oath  well  and  truly  to  appraise  the  goods  and  chattels 
distrained  upon,  which  oath  such  sheriff  or  constable  are  empowered 
and  required  to  administer ;  and  after  such  appraisement  shall,  after 
six  days'  public  notice,  sell  the  goods  so  distrained  for  the  best  price 
that  can  be  gotten  for  the  same,  towards  satisfaction  of  such  rent,  and 
the  charges  of  such  distress,  &c.,  leaving  the  overplus,  if  any,  in  the 
officer's  hands  for  the  owner's  use. 

When  the  officer  is  required— Act  of  1772,  §  3.— The  presence  and 
assistance  of  the  officer  is  not  necessary  at  the  making  of  the  distress  ; 
nor  until  the  appraisement.  If  the  distress,  however,  has  been  made 
by  such  officer,  he  must  be  called  in  to  the  appraisement,  and  to  super- 
intend and  conduct  the  sale.  If  no  rent  can  be  shown  to  be  due  and 
in  arrear,  the  bailiff,  whether  constable,  sheriff,  or  other  person,  cannot 
be  excused  or  justified  under  the  Act  of  1772 ;  on  the  contrary,  the 
third  section  provides,  that  in  case  any  distress  and  sale  shall  be  made 
by  virtue  of  this  act  for  rent  pretended  to  be  in  arrear  and  due,  when 
in  truth  no  rent  shall  appear  to  be  in  arrear,  or  due  to  the  person  or 
persons  distraining,  then  the  owner  of  such  goods  and  chattels  dis- 
trained and  sold  may,  by  action  to  be  brought  against  the  person  so 

'  Woglam  V.  Cowperthwaite,  2  Dallas  '  Woglam  v.  Cowperthwaite,  2  Dallas 

69         °  68. 

2  2  Arch.  Pr.  60.     See  form,  Cham-  *  See  Eob.  Dig.  170,  171. 
bers's  Landl.  &  Ten.  667. 
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distraining,  recover  double  the  value  of  the  goods  or  chattels  so  dis- 
trained and  sold,  together  with  costs.  It  is  the  persons  distraining 
who  are  made  lia.ble  under  this  act,  and  not  the  person  or  persons  in 
whose  names  the  distress  shall  be  made.^  It  seems  that  the  Act  of 
13th  March  1772,  which  says,  the  landlord  shall  or  may  sell  the  goods 
distrained,  is  imperative,  and  makes  it  the  duty  of  the  landlord  to 
sell.^ 

Directions  of  the  act  must  be  complied  with. — If  the  directions  of 
the  act  as  to  the  appraisement  and  advertising  be  not  complied  with, 
the  distrainor  becomes  a  trespasser  ab  initio,  and  is  liable  to  an  action 
of  trespass  quare  clausum  fregit?  But  no  advantage  can  be  taken  of 
such  omission  in  an  action  on  a  replevin-bond — it  ought  to  be  taken  in 
the  action  of  replevin.*  Upon  the  sixth  day,  inclusive  of  that  on  which 
the  distress  was  made,'  if  the  goods  have  not  been  replevied,  the  con- 
stable administers  the  usual  oath  to  the  appraisers,  and  endorses  a 
memorandum  thereof  upon  the  inventory.  The  appraisers  then  pro- 
ceed to  appraise  the  goods,  and  having  done  so,  commit  it  to  writing.^ 
The  goods,  after  the  usual  notice,  are  generally  sold  at  auction  or  pub- 
lic outcry  by  the  constable  ;  in  some  instances,  to  avoid  exposure,  the 
tenant  prefers  the  sale  to  be  made  by  an  auctioneer,  either  on  or  off 
the  premises.  If  goods  to  the  amount  of  the  rent  and  charges  have 
not  been  distrained,  or  if  the  distress  die  in  the  pound,  or  be  other- 
wise destroyed  by  the  act  of  God,'^  the  landlord  may  distrain  again. 
It  would  seem  that  the  right  to  make  distress  is  not  waived  by  obtain- 
ing a  judgment  before  a  magistrate  for  the  amount  of  the  rent  upon 
which  the  defendant  has  given  security  for  stay  of  execution.' 

When  the  lien  is  discharged. — If,  after  being  distrained,  the  goods 
are  replevied,  they  are  discharged  by  the  replevin  from  the  lien  of  the 
landlord.  They  may  be  sold  by  the  defendant,  and  are  liable  to  any 
other  distress  or  encumbrance ;  and  should  they  be  distrained  by 
another  landlord  for  subsequent  rent,  and  removed  on  the  next  day  by 
the  tenant,  and  followed  shortly  after  by  the  second  distrainor,  who 
appraises  them  in  the  house  to  which  they  are  removed,  if  there  has 
been  no  default  in  such  distrainor,  his  lien  takes  place  of  a  retorno 
habendo  issued  by  the  first  distrainor.^ 

5.  Writ,  replevin-bond,  ayid  making  replevin. 

Commencement  of  action — Jurisdiction. — We  have  already  partially 
stated  the  manner  in  which  this  action  is  to  be  commenced.'"  If  the 
value  of  the  property  or  the  amount  of  rent  claimed  is  under  $100, 
the  Courts  of  Common  Pleas  in  those  counties  wherein  District  Courts 
have  been  erected,  alone  have  jurisdiction.  In  other  counties,  the 
former  courts  have  jurisdiction  to  any  amount.  Where  the  latter 
courts  exist,  and  the  amount  is  over  $100  to  any  extent,  suits  must  be 
there  instituted,  except  in  Philadelphia  county,  where  the  Supreme 
Court  has  concurrent  jurisdiction  with  it  in  actions  wherein  the  matter 

1  Wells  V.  Homish,  3  Pa.  R,  34.  «  See  the  form,  Tidd's  Forms  603  3  6 

^  Quinn  ».  Wallace,  6  Wh.  452.  8  ;  60B,  §  7  ;  2  Sellon  173 

1      »  Kerr  v.  Sharp,  14  S.  &  R.  399.  '  1  Salk.  248. 

'  MoCord's  S.  C.  Rep.  299 ;  see  the         ^  Shetsline  v.  Keemle,  1  Ash.  29. 
Form    of    Appraisement,    Notice,   &c.,         '  Woglam  v.  Cowperthwaite,  2  Dallas 

Chambers's  Landl.  &  Ten.  666.  68. 

"  1  H.  Bl.  13.  '»  Supra,  199. 
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m  controversy  exceeds  $500.^  Jurisdiction  of  Common  Pleas  in  Phila- 
delphia county  is  now  also  enlarged  by  statute.  If  in  replevin  an 
issue  be  joined  upon  the  plea  of  no  rent  in  arrear,  and  the  amount  of 
the  rent  claimed  appears  from  the  endorsement  on  the  writ  or  other- 
wise, this,  and  not  the  damages  laid  in  the  declaration,  will  determine 
the  jurisdiction.^  But  where  the  jurisdiction  depends  on  the  amount  in  ; 
controversy,  there  is  nothing  to  decide  the  question  in  actions  sounding 
merely  in  tort,  but  the  damages  laid  in  the  declaration.'  If  the  writ 
be  issued  as  a  means  of  trying  the  title  to  property,  it  is  in  the  nature 
of  detinue,  and  the  value  of  the  article  replevied  is  the  real  matter  in 
dispute,  and  should  be  set  forth.* 

Prcecipe  and  writ. — The  proBcipe  in  this  proceeding  states  the  par- 
ties' names  in  the  ordinary  form,  and  directs  the  prothonotary  of  the 
appropriate  court  to  issue  a  writ  of  replevin  for  goods  and  chattels 
according  to  the  inventory,  which  should  accompany  it.  The  value 
should  be  also  stated,  and  if  distrained  for  rent,  the  amount  claimed.' 

This  writ  is  tested  and  made  returnable  like  other  original  process, 
and  may  be  amended  in  like  manner  as  other  writs.  In  New  York,  it 
was  held  that  a  writ  of  replevin,  tested  at  one  term,  and  returnable  at 
the  next  term  but  one  (an  entire  term  intervening),  is  voidable,  but 
may  be  amended  if  the  defect  has  arisen  from  mistake  ;  all  suspicion 
must,  however,  be  removed,  that  the  long  return-day  was  a  trick  to 
postpone  the  trial  .^ 

Character  of  action. — The  replevin  is  a  mixed  writ,  partly  in  rem 
and  partly  in  personam,  and  is  essentially  a  proceeding  against  the 
property,  the  clause  of  summons  in  it  to  the  defendant  being  accessory 
and  subordinate  so  far  as  respects  the  frame  of  the  writ.^ 

Sheriff's  return. — The  return  of  the  sheriif,  if  the  writ  has  been 
served,  is,  "  replevied,  summoned,  and  delivered."  If  the  property 
cannot  be  found,  the  return  is  "  eloigned,"  and  the  plaintiff  may  have 
an  alias  writ  of  replevin,  but  he  should  proceed  on  the  second  process, 
the  first  being  inoperative.  And,  in  New  York,  if  on  a  plaint  the 
sheriff  deliver  the  property,  but  omit  to  summon  the  defendant  till 
after  the  next  term,  although  the  summons  would  be  set  aside  as  irregu- 
lar, yet  an  alias  summons  may  issue,  for  the  omission  to  serve  the  sum- 
mons is  no  reason  why  the  process  should  wholly  fail.^  The  defend- 
ant may  non-pros  the  plaintiff,  though  the  plaint  has  not  been  returned, 
especially  if  withdrawn  by  the  plaintiff  from  the  sheriff's  hands.' 

Sheriff  must  take  security— Act  of  1772,  §  11.— Before  the  sheriff 

1  See  Vol.  l.,i,et  seq.  judges  at  Philadelphia,   at  our  District 

2  Ancora  v.  Burns,  5  Binn.  522.  Court    (Common     Pleas,   or    Supreme 
5  Ibid. :  see  1  Greenleaf's  R.  133.  Court,    as  the   case   may  be),    for   the 

*  9  Wheat.  527.  county  of ,  there  to  be  held  the 

^  The  writ  is  in  the  following  form:     day  of next,  to  answer  the  said  A. 

"  The  commonwealth,  &c.     To  the  sher-  B.  of  a  plea,  wherefore  he  took  the  goods 

iff,  &c.     If  A.  B.  make  you  secure  of  and  chattels  aforesaid,  the  property  of 

prosecuting  his  claim  with  effect  against  the  said  A.  B.,  and  the_  same  unjustly 

C.  D,,  then  we  command  you  that  to  the  detains,     against     sureties     and      safe 

said  A.  B.  one  pianoforte,  one  mahogany  pledges,  &c.  Witness,  &o." 

table    (describing   the   articles),  of  the  (Signed),        E.  F.,  Proth'y,  &a." 

value  of  $350,  to  be  replevied  and  deliv-         "  6  Cowen  602. 
ered   you   cause,  and   that  you  put  by         '  Baldwin  v.  Cash,  7  W.  &  S.  426. 
sureties  and  safe  pledges  the  said  C.  I).  "  7  Cowen  424. 

60   that   he   be  and   appear   before  our         °  6  Ibid.  43. 
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can  replevy  a  distress,  he  is  bound  to  take  security  from  the  plaintiflf 
by  the  11th  section  of  the  Act  of  1772,  which,  for  the  purpose  of  pre- 
venting vexatious  replevins  of  distress  taken  for  rent,  enacts,  that  all 
sheriffs  and  other  officers,  having  authority  to  serve  replevins,  may  and 
shall,  in  every  replevin  of  a  distress  for  rent,  take,  in  their  own  names 
from  the  plaintiff,  and  one  responsible  person  as  surety,  a  bond  in 
double  the  value  of  the  goods  distrained  (such  value  to  be  ascertained 
by  the  oath  or  affirmation  of  one  or  more  credible  person  or  persons, 
not  interested  in  the  goods  or  distress^  which  oath  or  affirmation  the 
person  serving  such  replevin  is  thereby  authorized  and  required  to 
administer),  and  conditioned  for  prosecuting  the  suit  with  effect  and 
without  delay,  and  for  duly  returning  the  goods  and  chattels  distrained, 
in  case  a  return  shall  be  awarded,  before  any  deliverance  be  made  of 
the  distress ;  and  such  sheriff  or  other  officer  as  aforesaid,  taking  any 
such  bond,  shall,  at  the  request  and  costs  of  the  avowant  or  person 
making  cognisance,  assign  such  bond  to  the  avowant  or  person  afore- 
said, by  endorsing  the  same  and  attesting  it  under  his  hand  and  seal  in 
the  presence  of  two  credible  witnesses ;  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant,  or  person  making  cognisance,  may 
bring  an  action,  and  recover  thereupon  in  his  own  name  ;  and  the  court 
where  such  action  shall  be  brought,  may,  by  a  rule,  give  such  relief  to 
the  parties  upon  such  bond  as  may  be  agreeable  to  justice  and  reason ; 
and  such  rule  shall  have  the  nature  and  effect  of  a  defeasance  to  such 
bond.  The  condition  of  the  replevin-bond  for  prosecuting  the  suit 
"with  effect,"  means  prosecuting  it  "with  success;"  and  therefore  if 
a  plaintiff  in  replevin  fails,  the  bond  is  broken,  and  the  defendant  is 
not  restrained  from  suing  on  the  bond,  though  he  omits  to  sue  out  a 
writ  de  retorno  hahendo,  and  cause  elongata  to  be  returned  thereon.' 
The  sureties  are  answerable,  although  the  avowant  afterwards  proceed 
under  the  statute  17  C.  2,  c.  7,  §  2,  and  obtains  judgment  for  the  arrears 
of  rent.^  The  court  will  allow  the  substitution  of  a  surety  in  a  reple- 
vin-bond after  notice  to  the  defendant  and  approval  by  the  prothono- 
tary,  so  as  to  give  the  plaintiff  the  benefit  of  the  former  surety's  testi- 
mony.^ And,  where  the  plaintiff  paid  into  court  the  amount  of  the 
replevin-bond,  to  remain  "  as  a  surety  to  the  defendant  in  lieu  of  the 
bond,"  and  the  court  ordered  that  the  sureties  in  the  bond  be  released 
from  liability :  Held,  that  this  was  error,  and  that  the  sureties  were 
not  thereby  competent  witnesses.* 

Act  of  1705. — In  all  other  cases  of  replevin,  the  sheriff  is  directed, 
by  the  Act  of  1705,  to  take  security  from  the  plaintiff,  as  the  laws  of 
England  direct,  not  only  to  prosecute  his  suit,  but  also  to  return  the 
goods  if  a  return  shall  be  adjudged ;  and  if  the  sheriff  take  pledges 
in  any  other  manner,  he  shall  be  answerable  to  the  defendant  for  the 
price  or  value  of  the  goods  replevied.  The  security  usually  taken  by 
the  sheriff  is  a  bond  signed  by  the  plaintiff  and  two  or  more  sufficient 
sureties.  He  may,  however,  take  such  security  in  his  own  name  and 
at  his  own  peril,  as  he  pleases.  The  form  of  bonds,  in  all  cases  of 
replevin,  whether  for  goods  distrained  or  otherwise,  is  the  same  in 

1  8  Dowl.  &  Ryl.  72;  see  5  B.  &  C.         M  Moore  616  ;  s.  c.  2  B.  &  B.  107. 
284 ;  s.  c.  nom.  7  Dowl.  &  Ryl.  709  ;  see         '7  Moore  439  ;  s.  c.  1  Bingh.  72. 
post,  as  to   action   on   Replevin   Bond,  *  Cummings  v.  Gana,  2  P    F    Smith 

sect.  11.  484. 
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Philadelphia  county.  In  addition  to  the  condition  specified  by  the 
act,  it  contains  a  clause  of  indemnity  to  the  sheriff  against  suits  and 
costs  which  may  arise  "  by  reason  of  the  replevy  and  delivery." 
Although  it  is  not  provided  that  the  sheriff  shall  assign  the  bond, 
except  in  cases  of  distress,  yet  the  court  might  perhaps  compel  an 
assignment,  and  protect  the  rights  of  the  defendants  when  suing  in 
the  sheriff's  name.' 

Eemedy  against  the  sheriff. — If  the  sheriff  neglect  to  take  a  bond, 
he  is  not  liable  to  an  attachment,  but  the  defendant,  if  damnified,  may 
have  his  remedy  against  him  by  action  on  the  case.^  Nor  does  the 
omission  to  give  bond  and  security  before  issuing  the  writ,  invalidate 
the  writ ;  it  only  subjects  the  sheriff  to  an  action  by  the  defendant.' 
So  he  may  have  an  action  on  the  case  against  the  sheriff  for  taking 
insufiacient  pledges  in  cases  of  distress,  wherein  the  value  of  the  goods 
at  the  time  of  the  replevin,  and  not  the  amount  of  rent  due,  is  the 
proper  measure  of  damages.^  He  is  responsible  for  the  sureties'  sufiS- 
ciency  upon  the  termination  of  the  trial,  and  it  is  not  enough  that  they 
were  in  good  credit  at  the  time  of  making  the  replevin;*  for,  as  the 
law  gives  the  remedy  of  distress  to  a  landlord,  it  is  incumbent  upon 
the  sheriff  to  see  that  the  security  is  good,  before  he  returns  the  pro- 
perty upon  a  replevin.'  Hence  the  necessity  of  valuing  the  goods 
previous  to  their  delivery  to  the  plaintiff.' 

Groods  must  be  replevied  before  expiration  of  five  days. — Care 
should  be  taken  in  cases  of  distress  for  rent,  to  replevy  before  the 
expiration  of  five  days  exclusive  after  service  of  notice  of  the  dis- 
tress ;  otherwise,  the  distrainer  may  sell  the  goods.  Yet,  although 
the  act  allows  five  days  within  which  to  replevy,  it  seems  replevin  will 
lie  at  any  time  before  the  goods  are  actually  sold.' 

The  writ,  as  is  now  settled  in  Pennsylvania,  may  issue  in  five  days, 
the  day  of  distress  being  excluded,  and  the  fifth  day  also  if  a  Sunday  ; 
in  which  latter  case  Monday  is  the  fifth  day,  and  replevin  is  in  time,  and 
during  it  landlord  may  impound  distress  on  the  demised  premises.^ 

Capias  in  withernam  unknown  here. — In  England,  if  the  cattle  or 
goods  have  been  eloigned,  so  that  the  sheriff  cannot  make  replevin, 
the  plaintiff  may  have  a  capias  in  withernam.  The  word  withernam 
signifies  a  second  or  reciprocal  distress,  in  lieu  of  the  first,  which  was 
eloigned.  The  writ  of  capias  in  withernam,  therefore,  is  a  writ  com- 
manding the  sheriff  to  take  other  goods,  &c.,  of  the  distrainor,  in  lieu 
of  the  distress  formerly  taken  and  eloigned,  or  withheld  from  the 
owner  ;  so  that  there  is  then  distress  against  distress,  the  one  being 
taken  to  answer  the  other  by  way  of  reprisal,  and  as  a  punishment  for 
the  illegal  behavior  of  the  original  distrainor ;  for  which  reason  goods. 
taken  in  withernam  cannot  be  replevied  until  the  original  distress  is 
forthcoming.'"     This  writ  is  unknown  in  our  practice. 

•  18  Johns.  435.  23  ;  Neville  v.  Williams,  7  Watts  431 ; 
2  1  N.  E.  292  ;  9  T.  R.  617 ;  Bingh.     Myers  v.  Clark,  3  W.  &  S.  538 ;  Com.  v. 

on  Judffts.  87 ;  see  5  Dane's  Abr.  528,  Rees,  1  Miles  338. 
etseq  "  Murdoch  v.  Will,  1  Dallas  341. 

"  3  Randolph's  R.  455.  '  Ibid. 

*  Murdoch  v.  Will,  1  Dallas  341 ;  sed         «  5  Taunt.  451 ;  1  S.  &  R.  154. 
vide  Miller  v.  Foutz,  2  Yeates  419.  °  McKenney  v.  Reader,  6  Watts  34. 

5  Oxley  V.    Cowperthwaite,    1    Dallas         "  1  Ld.  Raym.  475 ;  2  Sell.  Pr.  155. 
349;  Pearce  v.  Humphreys,  14  S.  &  R. 
VOL.  II. — 14 
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Claim  property  bond. — The  sheriff  is  bound  to  replevy  the  specific 
gpods  mentioned  in  the  writ  at  his  own  risk,  unless  the  defendant  inter- 
poses a  claim  of  property,  in  which  case  he  must  give  bond  to  abide 
the  event  of  the  suit.^  The  condition  of  this  obligation  (commonly 
called  a  claim  property  bond),  after  reciting  the  writ  and  the  claim  of 
property,  stipulates  that,  if  the  defendant  shall  deliver  up  the  articles 
to  the  plaintiff,  if  the  property  thereof  shall  be  adjudged  in  him,  and 
shall  abide  the  judgment  of  the  court  in  all  things  relating  to  the 
premises,  then  the  obligation  to  be  void,  &c. 

Sheriff  may  enter  defendant'' s  house. — As  the  writ  commands  the 
sheriff  to  replevy  certain  goods,  he  has  a  right  to  enter  the  defendant's 
house  for  the  purpose  of  searching  for  them  ;  provided  that,  in  so 
doing,  he  does  not  exceed  the  limits  prescribed  by  the  law.^  The 
Chief  Justice  in  this  case  gave  no  opinion  as  to  his  right  to  break  the 
outer  door,  in  case  of  being  refused  admittance,  but  Yeates,  J.,  cited 
authorities,  showing  that  he  may  break  open  doors  to  execute  the  writ 
in  certain  instances.^  There  must  always  be,  however,  a  notification 
of  the  party's  intention,  and  a  demand  and  refusal  before  proceeding 
to  that  extremity.  The  legality  of  his  entry  does  not  depend  upon  his 
finding  the  goods. 

Goods  must  he  shown  to  the  sheriff. — The  law  is  not  so  unreasonable 
as  to  expect  the  sheriff  to  comply  with  the  exigency  of  the  writ,  unless 
the  goods  are  shown  to  him.  The  plaintiff,  or  some  one  for  him,  must 
show  them  to  him,  and  it  follows  that  the  guardian  of  an  infant  plain- 
tiff has  a  right  to  enter  where  there  is  ground  to  suppose  the  property 
is  deposited  in  order  to  give  the  necessary  instructions,  at  least  until 
his  entry  is  forbidden.  If  such  guardian  be  a  deputy  sheriff,  he  cannot 
serve  the  writ  himself.*  The  sheriff  must  deliver  to  the  plaintiff  all 
the  goods  replevied,  and  a  symbolical  delivery  is  not  sufficient  without 
consent.'' 

Effect  of  claim j)roperty  bond. — Whatever  may  have  been  previously 
the  title  of  a  defendant  in  replevin,  says  Judge  Gribe,  it  becomes 
indefeasible  by  his  "  claim  property  bond,"  which  is  substituted  for  the 
property,  and  has  the  effect  of  a  recovery  of  damages  in  trespass,  to 
confer  a  good  title  on  a  trespasser.^  The  defendant  in  replevin  in  pos- 
session of  goods,  he  held,  has  the  first  right  in  refusal,  of  giving  bond  for 
the  property  in  dispute.  A  condition  in  a  property  bond  to  return  the 
property  to  the  plaintiff  if  it  should  be  so  adjudged,  is  void,  as  there 
can  be  no  such  judgment.' 

'  '  Kneass  v.  Fitler,  2  S.  &  R.  266.  the  condition,  among  other  things,  pro- 

''  Ibid.  vided  for  a  return  of  the  goods,  if  a  return 

s  F.  N.  B.  157,  n.  b. ;  Dalt.  Shff.  353.  thereof  should  be  adjudged   by  law ;" 

*  Gray  v.  Wain,  2  S.  &  R.  262.  that  on  this  stipulation  the  sheriff,  in 

*  5  H.  &  Johns.  485.  executing  the  writ  of  replevin,  had  no 
'  Taylor  v.  The  Royal  Saxon,  1  Wall,  authority  to  require  of  the   defendant, 

Jr.  327.  upon  the  latter  claiming  property  in  the 

'  Chaffee  v.  Sangston,  10  Watts  265  ;  goods,  and  retaining  possession  of  them 

Easton  V.  Worthington,  5  S.  &  R.  130  ;  by  giving  the  bond  ;  that  it  is,  therefore, 

Etter  V.  Edwards,  4  Watts  63  ;  Marsh  v.  against  the  law,  and  renders  the  whole 

Pier,  4  Rawle  290  ;  Huston  v.  Wilson,  3  instrument  void.     It  must  be  conceded, 

AVatts  288  ;  Moore  v.  Shenk,  3  Barr  21.  '  that  the  clause  here  objected  to,  ought  to 

In   Chaffee  v.    Sangston,  Kennedy,  J.,  have  ^een  left  out  of  the  condition  of  the 

considers  the  matter  very  fully:  "Theob-  bond,  if  it  were  for  no  other  reason  than 

jection  to  the  validity  of  the  bond  is,  that  it  appears  to  be  one  which  cannot  possi- 
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Where  the  defendant  interposes  a  claim  property  bond,  and  keeps  the 
goods,  he  has  not  only  individuated  them,  but  he  has  no  reason  for 
objecting  to  the  defectiveness  of  description.' 

Irregularities   in  conducting  an  inquisition  of  damages,  involving 
matters  of  fact,  which  were  or  ought  to  have  been  adjudicated  in  the 
court  below,  cannot  be  reviewed  by  the  Supreme  Court,  as  there  are  no 
bills  of  exception  in  such  cases.^ 
6.  Declaration. 

Appearance — Judgment  ly  default. — The  defendant  having  ap- 
peared in  the  cause,  the  plaintiff  must  declare  within  the  time  pre- 
scribed in  other  cases.  If  the  defendant  neglect  to  appear  according 
to  the  requisition  of  the  Act  of  Assembly,  the  plaintiff  may  take  judg- 
ment by  default. 

Certainty  required  in  narr. — I'orm  of  narr. — The  declaration  re- 
quires more  certainty  in  the  description  of  the  place  where  the  distress 
was  taken,  than  in  an  action  of  trespass,  the  place  being  material  and 
traversable,'  and  a  new  assignment  not  being  allowed  in  replevin  :  *  and 
if  the  defendant  plead  non  cepit,  and  the  plaintiff  cannot  prove  a  cap- 
tion, or  that  the  defendant  had  the  cattle,  &c.,  in  the  place  stated  in  his 
declaration,  he  will  be  nonsuited  ;  and  if  the  place  be  omitted,  the  de- 
fendant may  demur.'  If  the  defendant  lead,  or  have  the  cattle,  &c., 
through  or  in  a  close  or  place  different  from  that  in  which  they  were 


bly  benefit  the  sheriff  or  the  plaintiff  in 
the  replevin,  nor  yet  prejudice  the  de- 
fendant therein  or  his  sureties.  The 
plaintiff  in  the  replevin  could  derive  no 
advantage  from  it,  because  he  could  not 
claim  to  have  a  return  of  the  goods,  ac- 
cording to  the  terms  of  the  condition  of 
the  bond,  unless  a  return  thereof  were 
adjudged  to  him  by  law.  But,  this 
could  not  possibly  be,  because  in  a  reple- 
vin, if  the  plaintiff  declare  that  the  de- 
fendant yet  hath  and  detaineth  the 
goods,  as  he  must  do  wherever  the  de- 
fendant claims  property,  and  retains  the 
possession  of  them,  by  giving  bond  with 
surety  to  the  sheriff,  as  was  done  in  this 
case,  and  the  plaintiff  gains  his  suit,  he 
shall  have  judgment  to  recover  all  in 
damages,  as  well  the  value  of  the  goods 
as  damages  for  the  taking  of  them,  and 
his  costs:  Fitz.  N.  B.  159-60,  and  also, 
C.  J.  Hale's  note,  at  the  foot  of  page' 
159,  c. ;  Baston  v.  Worthington,  5  S.  & 
R.  131.  Indeed,  it  seems  to  be  the  set- 
tled law,  that  the  judgment  in  re- 
plevin, when  rendered  for  the  plain- 
tiff, can  only  be  for  damages  and  costs: 
Gilb.  on  Replev.  160-1  ;  but  if  for  the 
defendant,  he  shall  have  a  return  of  the 
goods  awarded  in  his  favor :  Ibid.  161-2. 
Hence  it  is  perfectly  obvious,  that  as  the 
return  of  the  goods  mentioned  in  the 
condition  of  the  bond,  was  to  be  one 
which  should  be  thereafter  adjudged  by 
law,  and  as  no  such  return  could  possibly 
be  adjudged  by  law  in  favor  of  the  plain- 


tiff against  the  defendant  in  the  replevin, 
neither  could  be  gainer  or  loser  by  it, 
so  that  it  may  be  said  to  have  been  harm- 
less and  without  effect.  But  viewing  it 
as  a  condition  against  law,  and  void, 
still,  unless  it  has  some  dependency  upon 
the  other  clauses  or  conditions  in  the 
bond,  or  they  upon  it,  the  bond  must  be 
considered  good,  so  as  to  insure  «,  per- 
formance of  the  other  conditions,  to 
which  no  objection  has  been  made.  In 
the  whole  there  are  three  several  con- 
ditions or  clauses.  The  first  is,  that  the 
defendant  in  the  replevin  shall  make 
good  his  claim  of  property  in  the  goods; 
the  second,  that  he  shall  return  them  to 
the  plaintiff,  if  a  retui-n  thereof  shall  be 
adjudged  by  law,  that  he  should  save, 
and  keep  harmless  and  indemnified,  the 
sheriff.  These  conditions  or  clauses  ap- 
pear to  be  absolute,  distinct  and  inde- 
pendent of  each  other  ;  and  being  so,  the 
rule  laid  down  in  Pigot's  case,  11  Co. 
27,  is,  that  if  some  of  the  conditions  in 
a  bond  are  against  law,  and  some  are 
good  and  lawful,  those  against  law,  shall 
be  deemed  void  ad  initio,  and  the  others 
shall  stand  good.  Chaffee  v.  Sangston, 
10  Watts  267-68. 

'  Ruch  V.  Morris,  4  Casey  245. 

2  Ibid. 

5  11  Johns.  33 ;  2  Saund.  PI.  &  Ev. 
761. 

♦  1  Saund.  347,  a. 

\  See  the  forms.  2  Chit.  PL  411,  n,  e; 
1  Saund.  347,  n.  I. 
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originally  taken,  the  plaintiff  may  state  the  caption  to  have  been  in 
either,  though  it  is  more  usual  to  insert  the  place  where  the  cattle  were 
first  taken.  The  description  and  number  of  the  cattle  or  goods  taken, 
should  be  stated  with  certainty  :  and  if  several  cattle  were  taken,  some 
in  one  place  and  some  in  another,  it  should  be  shown  in  the  declaration, 
how  many  were  taken  in  each.^  But  it  should  not  include  any  property 
not  mentioned  in  the  writ.^ 

In  an  action  of  replevin  the  plaintiffs  must  show  that  the  title  vested 
in  them.^  And,  as  in  ejectment,  the  title  or  possession  alone  is  in  con- 
troversy.^ 

A  plaintiff  in  this  action  must  recover  on  the  strength  of  hi«  own 
title,  not  on  the  weakness  of  his  adversary's.^ 

A  vendor  of  personal  property  caiyiot  set  up  in  replevin  by  the 
vendee,  title  in  a  third  person  at  the  time  of  the  sale.^ 

A  declaration  in  replevin  must  be  certain  to  a  general  intent  that 
the  sheriff  may  know,  when  a  retorno  habendo  cctaies  to  be  executed, 
what  he  is  to  deliver,  though  he  is  entitled  to  have  the  defendant  to 
point  out  the  goods  .^ 

Where  a  writ  of  replevin  was  issued  for  two  carriages  and  two  horses, 
and  the  return  was  "  replevied  and  summoned  as  commanded,  property 
bond  entered,  and  property  delivered  to  the  defendant ;"  after  which 
the  plaintiff  declared  that  the  defendant  "  took  the  goods  and  chattels 
of  him,  the  said  plaintiff,  to  wit,  his  carriages  and  two  horses,  of  the 
value  of  seven  hundred  dollars,  and  the  same  unjustly  detained,  and 
still  doth  detain."  Such  a  declaration  sufficiently  individuates  the 
property,  and  is  good  on  demurrer.' 

Formerly,  a  declaration  in  replevin  for  taking  divers  goods  and 
chattels  of  the  plaintiff,  was  held  bad  for  uncertainty  ;  and  after  judg- 
ment by  default  for  the  plaintiff,  the  judgment  might  have  been  arrested.' 
But  it  seems  now  to  be  settled  that  certainty  to  a  general  intent  is  suffi- 
cient, especially  after  verdict.  And  a  declaration,  which  would  be 
held  ill  on  demurrer,  may  be  cured  by  the  defendant's  avowry,  for 
thereby  both  parties  confess  what  the  goods  are.  Thus  where  the 
declaration  was  for  taking  divers  goods  and  chattels,  viz. :  a  certain 
parcel  of  lint,  and  a  certain  parcel  of  paper.^"  So  where  it  described 
one  of  the  articles  as  "  a  lot  of  sundries,"  it  was  held  good  after  ver- 
dict, the  defendant  having  claimed  property  and  gone  to  trial  on  that 
plea."  As  to  the  difficulty  of  making  deliverance,  upon  a  retorno 
habendo  in  case  the  avowant  prevailed,  that  objection  cannot  avail  the 
defendant ;  for  the  sheriff  is  not  bound  to  redeliver  unless  the  goods  be 
shown  to  him  by  the  party ;  and  in  case  of  a  defendant,  it  is  a  good 
return  to  say,  nullus  venit  ex  parte  defendentis  ad  ostendendum  bona 
et  catalla?^  The  declaration  in  this  action  may,  it  seems,  as  in  other 
personal  actions,  contain  two  or  more  counts.^*     And  the  plaintiff  may 

'  2  Chit.  PI.  411,  n.  e ;  412,  n.  e.  '  Ruch  v.  Morris,  4  Casey  245. 

•'  1  H.  &  Gill,  a,  252.  =  Ibid. 

'  Winslow  et  al.  v.  Leonard,  12  Har-  '  7  Taunt.  642 ;  see  2  Saund.  74  b. 

ris  14.  "  2  Wlieat.  Sel.  913. 

*  Taylor  v.  Carryl,  Ibid.  259.  "  Warner  v.  Aughenbaugh,  15  S.  & 

*  Reinheimer  v.  Hemingway,  II  Casey  R.  9. 

432.  "  Ibid. ;  see  2  Saund.  74,  a;  note  1. 

'  Clossen  v.  Cox,  Loweie,  J.,  2  Am.        "  In  Stephen  on  Pleading,  p.  43,  3d 
Law  Reg.  509.  edition,  is  the  form  of  a  declaration  in 
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declare  for  several  takings,  at  several  places,  part  at  one  time  and  part 
at  another,  and  if  he  allege  two  places,  and  the  defendant  answers  only 
to  one,  he  discontinues,  and  the  plaintiff  must  not  demur,  but  take  judg- 
ment for  that  by  nil  dicit,  for  if  the  plaintiff  demur  or  plead  over,  his 
whole  action  is  discontinued.*  The  declaration  should  allege  the  plain- 
tiff's damage.^  An  amendment  of  the  declaration  has  been  allowed  as 
to  the  place  of  caption,  after  a  plea  oi prisel  in  auter  lieu ;^  and  under 
our  Act  of  Assembly,  the  court  will  give  leave  to  amend  it  as  in  other 


replevin.  As  explained  there,  tlie  form 
is  in  the  detinuit,  complaining — as  the 
goods  are  already  in  possession  of  the 
plaintiif  by  the  delivery  of  them  to  him 
by  the  sheriff  in  execution  of  the  writ — 
that  the  defendant  took  the  chattels  and 
unjustly  detained  them.  But  there  is 
another  form — which,  however,  has  long 
been  obsolete  in  England — called,  reple- 
vin in  the  detinet,  in  which,  the  sheriff 
not  having  been  successful  in  replevying 
the  goods — the  declaration  complains 
that  the  defendant  took  the  chattels  and 
still  detains  them.  In  Pennsylvania, 
this  form  is  not  only  in  use,  but,  in  con- 
sonance with  the  old  law,  there  may  be 
a  union  of  the  two  forms.  Lord  Ch.  Ba- 
ron Comyns,  Dig.  tit.  "  Pleader,"  3  K. 
10,  thus  states  the  doctrine  :  "  If  the  cafc- 
tle  taken  are  returned,  the  declaration 
shall  say,  quare  cepit,  dec,  et  ea  detinuit 
contra  vad.  etpleg.  quousgue,  Sc. — if  they 
are  not  returned,  it  shall  be,  quare  cepit, 
&c.,  et  adhuc  detinet  contra  vad.  et  pleg., 
omitting  quousque,  &c.  So,  if  only  part 
are  returned,  it  shall  say,  as  to  that,  de- 
tinuit quousque,  and  for  the  residue,  od- 
huedetinet."  The  following  is  a  precedent 
of  a  declaration  with  a  union  of  the  two 
forms — according  to  the  third  rule.  It 
is  here  given,  as  being  rarely  to  be 
found,  if  at  all,  in  any  of  the  modern 
books  of  forms  or  entries. 

County  ss 

A.  B.,  late  of in  the  said  county, 

merchant,  was  summoned  to  answer  C. 
D.  of  a  plea  wherefore  he  took  the  goods 
and  chattels,  &c.,  of  him  the  said  A.  B., 
and  unjustly  detained  them  against  sure- 
ties and  pledges,  until,  &c.  And  where- 
upon the  said  A.  B.,  by  E.  F.,  his  attorney, 

complains  that  the  said  C.  D.,  on  the 

day  of ,  in  the  year ,  at  , 

in  the  county  aforesaid,  took  the  goods 
and  chattels,  viz.,  fifty  yards  of  blue 
woollen  broadcloth,  twenty  yards  of 
black  kerseymere,  ten  yards  of  black 
velvet  (thus  stating  the  goods  replevied 
according  to  the  sheriff's  return  endorsed 
on  the  writ),  of  him  the  said  C.  D.,  of 
great  value,  to  wit,  of  the  value  of  six 
hundred  dollars,  and  parcel  thereof,  to 
wit,  thirty  yards  of  blue  broadcloth,  ten 


yards  of  black  kerseymere,  five  yards  of 
black  velvet,  unjustly  detained  against 
sureties  and  pledges,  &o.,  until,  &o.,  and 
the  residue  or  remainder  thereof  still 
doth  detain  against  sureties  and  pledges, 
&o.  Wherefore  he,  the  said  C.  D.,  saith 
he  is  injured,  and  hath  damage  to  the 
value  of  four  hundred  dollars — and  there- 
fore he  brings  suit,  &c. 

As  the  form  of  the  writ  and  declara- 
tion in  replevin  uniformly  alleges  a  tak- 
ing, as  the  ground  of  the  action,  the  sub- 
sequent pleadings  agree  with  that  form  ; 
for,  the  defendant  is  obliged  to  plead 
that  he  did  not  take  {non  cepit),  or,  to 
avow  and  justify  the  taking.  Non  cepit 
was  and  still  is  the  general  issue  in  re- 
plevin, at  common  law — avowry  is  not 
properly  a  plea — it  is  a  counter  allega- 
tion which  turns  the  defendant  into  a 
plaintiff ;  whence  it  has  been  said,  that 
in  replevin,  both  parties  are  actors ;  but 
that  can  only  apply  to  an  issue  taken 
upon  an  avowry,  or  perhaps,  in  Penn- 
sylvania, upon  a  plea  in  bar,  oi property : 
where  the  plea  is  non  cepit,  there  is 
clearly  but  one  plaintiff  and  one  defend- 
ant. 

Should  the  plea  be  non  cepit  alone,  to 
a  declaration  wholly  in  the  detinuit,  it 
follows  that  the  goods  are  confessed  to 
belong  to  the  plaintiff,  and  the  issue 
formed  is  tried  merely  to  ascertain 
whether  the  defendant  did  take  the 
goods,  so  as  to  determine  his  liability  to 
pay  damages  for  the  taking,  and  the 
costs.  If  the  declaration  be  wholly  in 
the  detinet — as  it  must  be,  where  the 
sheriff  has  returned  elongata  to  the  writ, 
i.  e.  where  he  has  not  found  or  replevied 
any  of  the  goods — the  issue,  no  matter 
on  what  plea  formed,  is  tried  to  ascer- 
tain the  right  to  the  goods  described  in 
the  writ.  If  found  in  favor  of  the  plain- 
tiff in  the  writ,  the  judgment  is  against 
the  defendant  or  avowant  for  both  the 
value  of  the  goods  and  damages  for  tak- 
ing them.  Com.  Dig.  "  Pleader,"  3  K. 
40  ;  1  Saund.  318,  a. 

1  2  Esp.  9 ;  Salk.  94  ;  F.  N.  B.  69  or 
155 

^  2  II.  &  Johns.  Rep.  850. 

'  1  Str.  11. 
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cases.*  The  rent  due  at  the  time  of  the  distress  must  be  specifically 
proved  as  laid.^ 

Non  pros. — If  the  plaintiff,  after  being  ruled,  neglect  to  declare,  the 
defendant  may  proceed  to  judgment  of  non  pros?  The  judgment  of 
non  pros  at  common  law  is  that  the  defendant  shall  have  a  return  of 
the  goods  replevied,  and  his  costs,  and  on  this  judgment  a  writ  de 
retorno  Tiabendo  may  issue.''  By  the  English  practice,  the  plaintiff  is 
not  thereby  prevented  from  proceeding  ;  for  he  may  sue  out  a  writ  of 
second  deliverance  ;^  in  execution  of  which  writ  the  sheriff  must  again 
take  the  goods  from  the  defendant,  and  deliver  them  to  the  plaintiff; 
or  the  writ  will  operate  in  the  sheriff's  hands  as  a  supersedeas  of  the 
writ  de  retorno  habendo,  if  the  latter  writ  have  not  as  yet  been  exe- 
cuted. The  proceedings  upon  this  writ  are  the  same  as  in  the  ordinary 
cases  of  replevin,  and  if  the  defendant  have  judgment  either  upon  ver- 
dict, demurrer,  or  of  non  pros,  it  is  for  a  return  irreplevisable,  and  he 
has  a  writ  de  retorno  habendo ;^  which  being  executed,  the  plaintiff 
cannot  have  any  further  writ  of  deliverance.^  The  statute  of  Westm. 
2,  c.  2,  is  not  in  force  in  Pennsylvania,  and  in  our  practice  this  pro- 
ceeding is  unknown.  The  judgment  of  non  pros  is  conclusive  on  that 
writ,  unless  sufficient  cause  be  shown  why  it  should  be  taken  off,  when 
the  court  will  exercise  their  discretion,  as  in  cases  of  non  pros  in 
oJ,her  actions.^  If  this  application  be  unsuccessful,  the  defendant  is 
entitled  to  his  judgment.  We  do  not,  however,  mean  to  be  understood 
as  saying  that  this  species  of  interlocutory  judgment  finally  precludes 
the  plaintiff  from  all  further  redress,  as  there  would  seem  to  be  nothing 
to  prevent  a  new  taking  of  the  property  from  the  defendant  upon 
another  writ  of  replevin.  In  England,  where  the  replevin  is  for  goods 
distrained  for  rent,  if  the  plaintiff  be  nonprossed,  the  defendant,  after 
entering  the  judgment  for  a  return,  may  make  a  suggestion  on  the  roll 
in  the  nature  of  an  avowry  on  conusance,  and  pray  a  writ  of  inquiry 
into  the  amount  of  rent  due,  and  the  value  of  the  distress.  Upon  this, 
final  judgment  may  be  had,  and  the  defendant  may  have  execution  by 
fi.  fa.,  ca.  sa.,  or  elegit,  but  cannot  have  a  writ  de  retorno  habendo. 
The  correct  course  here  would  be,  after  filing  an  avowry  for  the  rent 
in  arrear  under  the  Act  of  Assembly,  to  take  out  a  writ  of  inquiry, 
and  have  the  amount  ascertained,  as  well  as  the  value  of  the  goods ; 
for  by  our  practice  a  jury  must,  under  the  statute  of  17  Charles  II., 
c.  7,  find  the  amount  of  rent  due  if  any.'  The  defendant  would  then 
be  entitled  to  a  retorno  habendo,  upon  which  he  may  take  the  goods  if 
they  are  to  be  found,  and  sell  them  for  the  amount  of  rent  so  found. 
Thus  it  appears  that  a  non  pros  in  replevin  is  similar  to  a  judgment 
by  default  in  other  cases. 

Assignment  of  bond. — Instead  of  executing  a  writ  of  inquiry,  the 
defendant,  having  entered  judgment  of  non  pros,  in  cases  when  the 
replevin  is  of  a  distress  for  rent,  may  take  an  assignment  of  the  replevin 
bond,  and  proceed  upon  it  against  the  plaintiff  and  his  pledges.*" 

>  Warner  v.  Aughenbaugh,  15  S.  &  R.         ^2  Inst.  341. 
10.  '  2  Arch.  Pr.  67. 

*  Waltman  v.  Allison,  10  Barr  4G5.  «  Vol.  1.  363. 

»  See  Vol.  I.  363  ;  2  Duul.  Pr.  883.  "  Howard  v.  Johnson,  1  Ash  58  C  P 

•  2  Arch.  Pr.  68.  Phil.  1820.  '    "     " 
'  2  Inst.  340;  Stat.  Westm.  2,  c.  2.            "  2  Arch.  Pr.  69. 
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7.  Pleas  and  avowry. 

As  in  replevin,  both  plaintiff  and  defendant  are  actors,  the  rules  of 
pleading  therein  vary  from  those  in  other  cases.  Hence  the  plaintiff 
may  reply  double  in  his  bar,  viewing  the  defendant's  avowry  as  a 
declaration. 

Rule  to  plead. — On  filing  his  declaration,  the  plaintiff  may  enter  a  I 
rule  to  plead  in  the  same  manner  as  the  rule  to  plead  in  other  cases, 
and  serve  a  copy  of  it  upon  the  party  ;  and  within  the  time  limited  by 
the  rule,  the  defendant  must  plead,  avow,  or  make  cognisance  ;  other- 
wise, the  plaintiff  may  enter  his  default,  execute  a  writ  of  inquiry,  and 
perfect  his  judgment.  If  the  cause  went  to  trial  without  a  plea,  it  was 
formerly  an  error,  which  was  not  cured  by  the  parties  having  given 
bonds  to  the  sheriff  upon  a  claiija  of  property,  or  by  a  trial  upon  the 
merits.'^  More  recent  decisions,  however,  have  declared  this  no  longer 
to  be  an  error  in  Pennsylvania,  and  now,  after  a  trial  upon  the  merits, 
without  objection  to  the  defects  in  the  declaration  or  pleadings,  no  ad- 
vantage can  be  taken  of  them  upon  error .^ 

Pleas  in  abatement. — Pleas  in  abatement  are  either  such  as  induce  a 
return  of  themselves  ;  or  second,  such  as  require  a  conusance  or  claim. 
The  defendant  may  plead  in  abatement,  that  the  property  of  the  goods 
taken  is  in  a  third  person,  and  not  in  the  plaintiff;'  in  which,  if  the 
issue  is  found  in  his  favor,  he  is  entitled  to  a  return  of  the  goods  with- 
out an  avowry  ;*  so,  in  replevin  by  two,  the  defendant  may  plead  that 
the  property  is  in  the  husband  alone. ^ 

Pleas  in  bar. — Pleas  in  bar  are  of  four  kinds.  1st.  Non  cepit,  which 
is  the  general  issue.  2d.  The  Statute  of  Limitations.  3d.  Property 
or  justification.     4th.  Avowry  or  conusance. 

The  defendant,  on  pleading  the  general  issue,  which  is  non  cepit 
modo  et  forma,  put  in  issue  not  only  the  taking,  but  also  the  taking  in 
the  place  mentioned  in  the  declaration.''  But  the  defendant  cannot 
have  a  return  of  the  goods  under  this  plea  ;  and,  therefore,  if  he  wants 
a  return,  he  must  plead  cepit  in  alio  loco  (which,  it  is  said,  is  a  plea 
in  bar,  and  not  in  abatement,^  that  he  took  the  goods  in  some  other 
place,  describing  it,  and  traversed  the  plea  laid  in  the  declaration ; 
and  in  order  to  have  a  return,  avow,  or  make  cognisance,  stating  the 
cause  for  which  he  distrained  ;  ^  and  he  cannot  go  into  evidence  to 
show  that  goods  were  not  the  property  of  the  plaintiff."  The  plea 
admits  the  property  to  be  in  the  plaintiff,  and  puts  the  issue  only  on 
the  taking  and  detention.  Although  the  taking  were  rightful  or  ex- 
cusable, the  plaintiff  will  recover  if  the  detention  be  wrongful.'"  The 
defendant,  however,  can  only  plead  non  cepit,  or  cepit  in  alio  loco,  in 
case  he  never  had  the  cattle  in  the  place  stated  at  all ;  for  if  the  plain- 
tiff prove  that  the  defendant  had  the  cattle  in  the  place  stated,  the 
plaintiff  will  have  a  verdict,  notwithstanding  the.  first  taking  was  in 
another  place."  So  far  as  concerns  goods  delivered  to  the  plaintiff  and 
remaining  with  him,  he  can  recover  damages  only  for  the  caption  and 

1  Weyand  ».  Tipton,  5  S.  &  R.  331.  '  Com.  Dig.  "Abatement,"  H.  31. 

2  Saurman  v.  Weokerly,  Sup.  Ct.  Deo.  "  1  Chit.  PI.  490 ;  Tidd  683. 
1827,  MS. ;  Rhodes  v.  Atkinson,  Sup.  Ct.  '  Barnes  453  ;  Willes  47a. 
Jan.  ln-29,  MS.  ;  see  Thompson  v.  Cross,  *  1  Saund.  347,  n.  1. 

16  S  &  R.  350.  '  Buckley  v.  Handy,  2  Miles  449. 

3  Com.  Dig.  "  Abatement,"  H.  31.  "  MacKinley  v.  McGregor,  3  Wh.  370. 
*  1  Johns.  380;  6  Mod.  103.  "  1  Saund.  347,  a. 
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detention.  But  as  to  goods  eloigned,  he  may,  in  addition  thereto, 
recover  their  value  in  damages.* 

Special  pleas — JVon  cepit — Property. — Property  in  the  defendant 
himself  may  be  pleaded,  and  property  in  a  third  person  pleaded  in 
bar,  as  well  as  in  abatement ;  ^  and  if  these  pleas  are  found  for  the 
defendant,  he  will  be  entitled  to  a  return  of  the  goods  without  an 
avowry,  for  it  is  not  reasonable  that  the  plaintiff  should  retain  having 
no  property.  If  it  is  in  the  defendant,  he  clearly  has  a  right  to  a 
return ;  and  if  fn  a  stranger,  the  defendant  is  entitled  to  hold  the 
goods  against  all  persons  but  the  stranger  himself,  and  so  has  a  right 
to  return.'  But  to  a  narr.,  in  the  detinuit  in  replevin,  a  plea  setting 
up  that  a  third  party,  who  had  possession  of  the  property,  had  pledged 
them  to  the  defendant,  is  insuflBcient^^  Non  cepit  and  property  may 
be  pleaded  together.''  So  he  may  plead  property  in  the  plaintiff,  and 
J.  S.,  in  abatement  of  the  replevin  ;  and  if  he  establish  the  truth  of 
his  plek,  he  will  be  entitled  to  a  return.^  And  under  the  plea  of  pro- 
perty, the  defendant  is  at  liberty  to  show  either  a  general  or  a  special 
property  in  himself,  either  by  bill  of  sale,  delivery  from  the  plaintiff, 
or  otherwise,  and  the  rule  of  court  respecting  notice  does  not  apply  to 
these  cases.^  One  co-tenant  of  a  chattel  cannot  maintain  replevin  for 
it  without  joining  his  co-tenants,  and  it  is  not  necessary  that  the  non- 
joinder should  be  pleaded  in  abatement.  The  plea  of  property  imposes 
upon  the  plaintiff  the  necessity  of  establishing  his  title,  and  his  right 
to  the  exclusive  possession.' 

"  I  do  not  say,"  says  Sergeant,  J.,  "  that  in  all  cases  the  plea  of  non 
cepit  and  property  are  inconsistent,  and  cannot  be  pleaded  together, 
under  the  statute  of  Anne  giving  leave  to  file  several  pleas  ;  but  it 
would  be  more  consistent  if  (for  instance)  the  defendant  meant  to 
contend  that  part  of  the  goods  mentioned  in  the  writ  were  not  in  his 
possession,  to  claim  and  give  bond  only  for  those  that  were,  and  to 
rely  on  his  plea  of  non  cepit  as  to  the  rest.  For  the  latter,  the  sheriff 
might  then  return  elongata,  with  which  the  plea  of  non  cepit  is  con- 
sistent.' But  the  claim  of  property  is  not ;  for,  by  it,  the  taking  is 
admitted,*"  and  this  must  needs  be  so,  for  if  the  plaintiff  recover 
damages,  the  goods  claimed  become  the  property  of  the  defendant, 
and  such  recovery  is  a  bar  to  trespass,  or  any  other  action  to  recover 
the  value  of  the  same  goods  afterwards  brought  by  the  plaintiff."" 

"  The  making  claim  and  giving  bond  by  the  defendant,  is  a  distinct 
admission  that  he  has  all  the  goods  contained  in  the  writ  and  mentioned 
in  his  claim  and  bond,  and  the  sheriff's  return  ;  and  these  acts  preclude 
the  defendant  from  giving  evidence  to  the  contrary,  such  as  that  the 
number  of  pieces  actually  replevied  were  less  than  that  mentioned  in 
the  writ,  and  that  several  pieces  mentioned  in  the  writ  had  been  sold 
in  the  course  of  business,  before  the  issuing  thereof."*^ 

1  MacKinley  v.  McGregor,  3  Wh.  370.  '  Murray  v.  Paisley,  1  Yeates  197  ;  see 

''  1  Pick.  360.  the  note,  supra  212. 

"  6  Mod.  103  ;  1  Johns.  380;  8  Dane's  *  Reinhoimeru.  Hemingwav,  11  Casev 

Abr.  531 ;  1  Pick.  360.  432.                                     ^                      ■' 

*  D.  C.  Ilildeburn  v.  Nathans,  1  Phila.  '  1  L.  Raym.  613 ;  Salk.  581. 

R.  567.  *°  L.  Raym.  615. 

'  11  Johns.  196.  "  Knowles  v.  Lord,  4  Wh.  504 :  1  L 

6  Wilson  V.  Gray,  8  Watts  35,  Ken-  Raym.  614. 

NEDY,  J.  "  lljid. 
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Burden  of  proof. — This  plea  of  property  throws  the  whole  onus  of 
proof  upon  the  party  pleading  it.  It  appears,  however,  that  the  plain- 
tiff must,  notwithstanding,  first  prove  that  he  has  a  right  to  maintain, 
his  writ  of  replevin,  by  showing  that  he  has  either  an  absolute  or 
special  property  in  himself.'  In  this  respect,  replevin  is  different  from 
trespass,  which  may  be  supported  against  any  one  who  has  no  right, 
by  him  who  has  the  possession.  Hence  property  in  a  stranger  is 
pleadable  in  replevin,  either  in  bar  or  in  abatement.^  So,  if  the 
defendant  plead  property  in  himself  in  abatement,  he  does  not  thereby 
confess  the  caption,  but  only  shows  that  the  plaintiff  hath  not  a  right 
to  the  deliverance.  And  more  especially  must  this  be  so  in  Pennsyl- 
vania, when  the  action  of  replevin  may  be  maintained  by  the  plaintiff 
to  recover  the  possession  of  the  goods  to  which  he  is  entitled  as  owner 
iu  all  cases,  as  well  where  the  defendant  came  by  the  possession  of 
them  lawfully,  and  withholds  it  from  the  plaintiff  unlawfully,  as  when 
he  got  it  tortiously ;  and  consequently  the  plea  of  property,  although 
it  be  the  only  plea  put  in  by  the  defendant,  cannot  be  considered  as 
an  admission  by  him  that  the  plaintiff  ever  had  possession  of  the 
goods  so  as  to  give  him  even  the  color  of  title,  much  less  the  right 
of  property,  to  enable  him  to  support  his  action.^  In  Clemson  v. 
Davidson,^  which  was  replevin  to  which  the  defendant  pleaded  pro- 
perty, the  Chief  Justice  said :  "  It  is  true  that,  notwithstanding  his 
(the  defendant's)  plea,  it  is  necessary  for  Clemson  (the  plaintiff)  to 
show  property  in  himself.'  Under  this  plea  the  defendant  cannot 
prove  that  he  had  made  advances  on  the  goods  as  a  factor,  iu  order  to 
establish  a  special  property  in  them  by  way  of  lien.^ 

Where  a  bond  given  on  a  plea  of  property,  provided  for  a  return  of 
the  goods,  "  if  a  return  thereof  should  be  adjudged  by  law ;"  it  was 
held  by  the  Supreme  Court,  that  although  this  part  of  the  condition 
was  bad,  yet  that  the  whole  bond  was  not  avoided  thereby,  but  that 
the  remaining  clauses  of  the  condition  might  be  enforced.' 

Property  delivered  to  a  plaintiff  in  replevin  in  New  York  after 
claim  of  property  by  the  defendant,  cannot  be  counter  replevied  here, 
at  least  until  the  question  of  property  has  been  determined  there  in 
favor  of  the  defendant  in  that  replevin.'  The  record  of  such  prior 
replevin  need  not  be  specially  pleaded ;  it  may  be  given  in  evidence 
on  the  plea  of  property.' 

Set-off. — A  set-off  cannot  be  pleaded  to  any  action  on  a  tort,  whether^ 
in  trespass,  case,  or  replevin,  where  the  avowry  is  for  rent.'"  The  rule 
is,  that  no  provision  of  the  statute  of  set-off  extends  to  goods  or  other 
specific  things  wrongfully  detained,  and  therefore  neither  courts  of  law 
nor  equity  can  make  the  plaintiff,  who  sues  for  such  goods,  pay  first 
what  is  due  to  the  defendant,  except  so  far  as  the  goods  can  be  con 
sidered  as  a  pledge,  and  then  the  right  of  the  plaintiff  is  only  to  re- 
claim."    In  the  latter  case,  the  court  avoided  deciding  whether  tho 

1  Marsh  v.  Pier,  4  Rawle  283  ;  Seibert         "  Buckley  u.  Handy,  2  Miles  449. 

«  McHenry,  6  Watts  301 ;  MacKinley  v.  '  Chaffee  v.  Sangston,  10  Watts  :i65. 

McGregor,  3  Wh.  398  ;   Reinheimer  v.  ^  Lowry  v.  Hall,  2  W.  &  S.  129. 

Hemingway,  11  Casey  432.  "  Ibid. 

2  Ibid.  ""  Fairman  v.  Fluok,  5  Watts  516. 

8  Marsh  v.  Pier,  4  Rawle  283,  4.  "  Dailey  v.  Avery,  4  S.  A  R.  287,  8 ; 

4  5  BLnn.  399.  ^^^  "^^^  Anderson  v.  Reynolds,  14  Ibid. 

5  6  H.  &'johas.  471.  439. 
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plaintiff  in  replevin  has  a  right  of  set-off  against  a  claim  of  rent,  pro- 
vided it  was  pleaded  or  notice  given  of  it.  But  where  the  issue  was 
rent  in  arrear  or  not,  they  held  that  the  evidence  of  set-off  was  inadmis- 
sible. But  it  has  since  been  decided  that  a  plaintiff  in  replevin  founded 
upon  a  distress  for  rent,  cannot  set  off  a  debt  due  to  him  by  the  land- 
lord on  a  demand  against  the  landlord,  not  connected  with  the  rent  or 
the  occupation  of  the  premises.^  In  England,  the  statutes  of  set-off  do 
not  extend  to  replevin,^  but  to  an  avowry  or  cognisance,  the  plaintiff 
may  plead  in  bar,  the  payment  of  ground-rent,'  or  of  an  annuity  charged 
on, the  premises,  or  of  the  land  tax,  &c.,  paid  after  the  rent  had  accrued 
or  was  accruing.^  The  rule  that  a  set-off  is  not  admissible  in  an  action 
of  replevin,  is  not  applicable  upon  the  trial  of  a  feigned  issue  to  ascer- 
tain whether  there  is  any  rent  due  by  a  tenant  to  his  landlord.^  And 
set-off  to  an  avowry  in  replevin  will  be  allowed  in  a  suit  against 
assignees  for  benefit  of  creditors.*  Upon  a  distress  for  ground-rent, 
and  replevin  by  the  tenant,  he  may  not  set  off  taxes  paid  by  him  during 
the  years  for  which  the  ground-rent  became  due.' 

Statute  of  Limitations. — As  has  been  seen,  this  action  is  embraced 
by  the  Statute  of  Limitations.*  Hence  actio  non  accrevit  infra  sex 
annos  is  a  good  plea  in  bar  in  replevin. 

Plea  of  justification. — A  plea  of  justification,  as  has  been  seen, 
admits  the  caption  or  taking,  but  denies  the  injustice  of  it.  Of  this 
kind  is  the  plea  of  property  in  defendant  or  a  stranger.  A  distinction 
exists  between  this  plea  and  an  avowry.  The  latter  always  goes  for  a 
return,  but  a  justification  does  not ;  as  when  the  original  taking  was 
lawful,  but  the  detention  is  not  lawful  at  the  time  of  plea  pleaded. 
When,  therefore,  the  defendant  is  entitled  to  a  return,  he  avows  ;  when 
not,  he  justifies.'  Special  matter  in  justification  cannot  be  given  in 
evidence  under  the  plea  of  non  cepit.^" 

A  plea  that  the  defendant  "  had  a  lien  on  the  said  goods,  &c.,  for  a 
large  sum  of  money,  viz.,  for  the  sum  of  $70  for  freight  and  storage," 
was  held  to  be  bad  on  special  demurrer,  for  stating  conclusions  of  law, 
not  facts  ;  and  the  same  rule  applies  to  a  plea  "  that  at  the  time  of 
issuing  the  writ,  the  goods,  &c.,  had  been  levied  on  and  seized  lay  the 
sheriff'  of  the  city  and  county  of  Philadelphia,  acting  by  virtue  of  his 
oflSce,"  &c. ;"  and  to  a  plea  that  "  at  and  before  the  time  of  issuing  the 
replevin  in  this  suit,  the  goods,  &c.,  by  sundry  writs  of  foreign  attach- 
ment, were  levied  on,  seized,  and  attached  by  the  sheriff  of  Philadelphia 
county,  acting  by  virtue  of  his  said  ofiBce,  &c.,  and  were  in  custody  of 
the  law  in  the  hands  of  the  said  defendants,  -and  to  all  which  writs  of 
foreign  attachment  they,  the  said  defendants,  were  summoned  as  gar- 
nishees," &c. 

When  tenant  may  deduct  damages. — In  replevin,  a  set-off  is  inad- 
missible in  the  sense  in  which  that  term  is  commonly  used.  But  under 
I 

1  2  Wh.  95.  '  Franciscus  v.  Reigart,  4  Watts  98  ; 

'  Barnes  450  ;  1  Tidd  716.  Ibid.  477. 

» 4  D.  &  E.  511.  «  Ante,  94,  &c. 

*1   Tidd  716.      See    further    as    to  "  See  1  Saund.  347,  e. ;  11  Mod.  112; 

Sleas,  Chambers's  Landl.  &  T.  645 ;  5     5  Dane's  Abr.  539. 

ana's  Abr.  530,  et  .leq.  "  1  Mass.  153. 

6  4  Watts  39.  "  Weid  v.  Hill,  2  Miles  122. 

»  Clay  V.  Ins.  Co.,  5  Phila.  R.  72. 
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our  Defalcation  Act,  the  tenant  may  deduct  from  the  rent  damages  sus- 
tained by  landlord's  breach  of  the  lease  relating  to  the  demised  pre- 
mises, and  constituting  part  of  the  consideration  of  the  rent.' 

Avowry — Act  of  1772,  §  10. — Instead  of  pleading,  the  defendant 
may  make  avowry ;  that  is,  he  avows  taking  the  distress  in  his  own 
right,  or  the  right  of  his  wife,  and  sets  forth  the  reason  of  it,  as  for 
rent  in  arrear :  or  else,  if  he  justifies  in  another's  right,  as  his  bailiff 
or  servant,  he  is  said  to  make  cognisance  ;  that  is,  he  acknowledges 
the  taking,  but  insists  that  such  taking  was  legal,  as  he  acted  by  the 
command  of  one  who  had  a  right  to  distrain.^  The  causes  of  avowry 
are  numerous  in  England,  but  few  here.  Still,  the  general  principle 
is  the  same,  that  where  a  party  may  distrain  he  may  avow.  An 
avowry  or  cognisance  is  in  the  nature  of  a  new  declaration,  as  well  as 
a  defence  to  the  plaintiff's  ;^  and  it  is  an  admission  that  the  property 
of  the  goods  is  in  the  plaintiff,  but  justifies  the  taking  or  distraining, 
and  claims  a  return  of  the  goods.  Still,  if  the  plaintiff's  plea  subse- 
quently shows  the  property  of  the  goods  to  be  in  another,  the  plaintiff 
cannot  maintain  the  action.*  In  England,  until  the  st.  11  Gr.  II.,  the 
defendant  had  to  show  his  estate  in  the  land  out  of  which  the  rent 
arose ;  as  that  it  was  his  freehold,  or  if  he  has  only  a  particular  estate  for 
years,  he  had  to  derive  his  title  from  the  tenant  in  fee,  and  it  was  not 
sufficient  merely  to  allege  that  he  was  seised  or  possessed  of  the  close.' 
But  to  obviate  these  and  other  diflSculties  which  formerly  arose  in 
making  avowries  or  conusance  upon  distresses  for  rent,  it  was  enacted, 
by  the  10th  section  of  the  Act  of  March  1772,^  that  it  shall  be  lawful 
for  all  defenda.nts  in  replevin  to  avow,  and  make  conusance  generally, 
that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands  and  tene- 
ments whereon  such  distress  was  made,  enjoyed  the  same  under  a  grant 
or  demise,  at  such  a  certain  rent  or  service,  during  the  time  wherein 
the  rent  or  service  distrained  for  occurred,  which  rent  or  service  was 
then  and  still  remains  due,  without  further  setting  forth  the  grant, 
tenure,  demise,  or  title  of  such  landlord  or  landlords,  lessor  or  lessors, 
any  law  or  usage  to  the  contrary  notwithstanding.' 

"  Now  although,"  says  Kennedy,  J.,  "  the  terms  of  this  section  may 
not  literally  embrace  what  was  called  a  rent-charge  before  the  passage 
of  the  statute  Quia  Umptores,  yet  it  is  evident  that  ground-rents  may 
be  included  in  the  terms  used.    And  as  the  evil  intended  to  be  remedied 

'  Peterson  v.  Haight,  3  Wh.  153.     See  tioular  allegation  in  the  avowry,  1  Bos. 

"Warner  v.  Caulk,  3  Wh.  193.  &  P.  76.     Mr.  Sergeant  Williams  says, 

2  3  Bl.  Com.  149,  150.  2  Saund.  284,  d.,  that  avowries  and  cog- 

'  4  Day's  Cas.  141.  nisanoes  for  distresses  damage  feasant, 

4  7  Taunt.  72.  are  not  within  this  statute,  and  therefore 

'■  1  Saund.  346,  e.  347,  d;  2  Ibid.  284,  remain  as  they  were.     However,  in  the 

c.  d  •  1  Chit.  Pi.  586.  case  of  distresses  for  rent,  it  may  some- 

"  Purd.  Dig.  867;  1  Smith's  Laws  370.  times  be  proper  to  draw  an  avowry  at 

'  See  Franciscus  v.  Reigart,  4  Watts  common  law,  and  not  under  the  statute  ; 

98  ;     Ibid.   477  ;     Manuel   v.    Reath,    5  as  when  the  parties  agree  to  distrain  in 

Phila.  R.  11.     Tliis  section  of  the  Act  order  to  try  the  title  to  the  estate  in  an 

of  1772,  is  similar  to  the  statute  of  Geo.  action  of  replevin  ;  there  it  may,  perhaps, 

II.  0.  19,  i  22,  under  which  it  is  held  be  the  better  way  for  the  avowant  to  set 

that  a  plea  in  bar  of  de  injuria  ma  pro-  forth  his  title  specially  in  his  avowry, 

pria  absque  tali  causa  to  an  avowry  or  to  give  the  plaintiff  an  opportunity  of 

cognisance  framed  pursuant  to  it  is  bad  ;  traversing  it,  and   so  go  to   trial  upon 

but  the  plaintiff  must  traverse  some  par-  some  particular  point  in  issue. 
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was  quite  as  great  in  cases  of  distress  for  them  as  for  any  other  rents, 
we  ought  to  conclude  that  they  were  intended  to  be  embraced."^ 
Under  this  section  it  has  also  been  held  that  the  time  at  which  the  rent 
was  payable  and  the  amount  due  must  be  proved  as  laid  in  the  avowry 
for  rent  in  arrear.^ 

Act  of  1772. — Under  this  act,  the  manner  of  making  avowry  and 
conusance  has  been  simplified  even  to  looseness,  little  more  being  done, 
in  most  instances,  than  to  file  a  short  statement  or  declaration  with  the 
prothonotary  that  the  landlord  avows  for  so  much  rent  in  arrear,  and 
the  constable,  if  a  defendant,  makes  conusance  shortly,  as  bailiff  of 
such  landlord.  And  in  one  case,  where  it  was  objected  in  arrest  of 
judgment,  that  the  avowry  was  not  for  any  sum  certain,  and  did  not 
state  from  what  lands  or  tenements  the  same  rent  accrued,  or  when  it 
became  due,  the  Supreme  Court,  on  argument,  decided  that  it  was 
sufficient,  and  that  it  had  been  the  uniform  practice  to  enter  such 
avowries  generally  on  the  docket.^  Nothing,  however,  but  the  uniform 
practice  stated  by  Mr.  Justice  Yeatbs,  in  the  first  of  these  cases, 
could  have  hitherto  supported  avowries  so  utterly  defective.  These 
short  pleadings  are  constantly  producing  confusion,  and  the  Supreme 
Court  has  often  pointed  out  the  necessity  of  greater  certainty.*  Still,  it 
has  no  right  to  prohibit  them ;  on  the  contrary,  it  professes  to  do 
everything  in  its  power  to  construe  them  so  as  to  produce  justice.  It 
will  not,  however,  set  all  kind  of  certainty  afloat,  and  construe  them 
contrary  to  their  plain  intent,  in  order  to  sustain  them.  Where,  there- 
fore, three  defendants  avowed  for  rent  in  arrear,  and  a  fourth  made 
cognisance,  the  court  would  not  consider  two  of  the  avowants  as 
bailiiFs,  so  as  to  enable  the  other  avowant  to  recover  upon  proof  of  a 
lease  by  himself  only,  to  the  tenant.^  And  in  more  recent  cases,  it 
was  stated  that  an  avowry,  like  a  declaration,  should  set  forth  the 
nature  and  merits  of  the  landlord's  case  ;  and  must  distinctly  state  the 
existence  of  a  lease,  and  every  fact  necessary  to  show  that  the  distress 
was  lawful.'  It  should  also  state  for  what  lands,  how  much  was  due, 
and  when  and  by  whom  the  same  was  due. 

In  replevin  for  goods  distrained  for  rent,  where  the  defendant 
avows  the  distress,  he  may  recover  a  less  sum  than  his  avowry  alleges 
to  be  due.  The  avowry  need  not  state  the  exact  ambunt  of  rent  in 
arrear.  The  amount  unpaid  is  not  descriptive  of  the  identity  of  the 
obligation  out  of  which  the  right  to  a  redelivery  of  the  goods  distrained 
arises.' 

Where  plaintiff  replied  to  a  cognisance  made  by  defendant,  that 
defendant  as  bailiff,  &c.,  after  giving  notice  of  the  taking  of  the 
goods,  &c.,  did  not,  at  the  expiration  of  five  days,  appraise  the  same, 
or  remove  them  from  the  premises,  or  sell  them  according  to  the  re- 
quirements of  the  statute,  to  which  replication  defendant  rejoined  de 

1  4  Watts  117,  118.  isfaetion  upon  the  introduction  into  the 

''  Waltman  v.  Allison,  10  Barr  464.  District  Court  of  a  correct  avowry  in  lieu 

'Albright  v.   Pickle,  4  Yeates   264.  of  a  pleading  so  vicious  both  in  form  and 

See   Miller  v.   Ralston,  1  S.  &  R.  309 ;  substance. 

Smith  V.  Aurand,  10  Ibid.  92;  Weidel         *  Ewing   v.   Vanarsdall,   1    S.    &   R. 

V.  Roseberry,  13  Ibid.  180.  370. 

*  In  the  case  of  Smith  v.  Aurand,  10         "  IliU  i>.  Miller,  5  S.  &  R.  357. 

S.  &  R.  92,  the  court  expressed  their  sat-         '  Barr  v.  Hughes,  8  Wright  516. 
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injuria  sua  propria  absque  tali  causa :  Meld,  that  the  rejoinder  -was 
bad.i 

The  rule,  that  in  making  an  avowry  or  cognisance,  in  an  action  of 
replevin,  upon  a  distress  for  rent,  it  is  not  necessary  to  set  out  the 
chain  of  title  of  the  lessor,  is  applicable  to  a  distress  for  ground-rent.^ 
Although  after  verdict,  no  advantage  can  be  taken  of  the  looseness 
and  uncertainty  of  such  avowries,  these  defects  being  in  fact  waived 
by  replying  and  proceeding  to  trial,  yet  the  plaintiff  may,  previously 
if  he  chooses,  move  to  have  the  proceedings  drawn  at  length,  and, 
strictly  speaking,  such  general  avowries  niay  be  specially  demurred  to 
before  issue  joined,  when  the  court  will  grant  leave  to  amend.  It  is 
not,  however,  within  the  provisions  of  the  Statute  of  Amendments 
(of  the  21st  March  1806)  to  allow,  during  the  trial,  a  demurrer  for 
form,  as  it  was  the  object  of  the  legislature  to  obviate  such  vexatious 
and  dilatory  practice.^ 

If  the  defendant  avow  for  more  rent  than  is  due,  his  avowry  is  good 
for  what  is  due ;  but  if  he  has  title  only  to  two  parts  of  the  rent,  the 
whole  avowry  abates.  It  is  error  if  he  take  judgment  for  more  rent 
than  is  due.*  In  avowing  as  executor  for  a  distress  for  rent,  the  avow- 
ant must  show  affirmatively  that  the  rent  fell  due  before  his  testator's 
death  ;  for  if  it  fall  due  afterwards,  it  goes  to  the  heir.'*  An  avowry 
is  not  abated  by  payment  of  the  amount  of  rent  into  court,  although  it 
be  taken  out  by  the  avowant,  for  the  issue  is  not  as  to  payment,  but  as 
to  the  legality  of  the  caption.  If  the  latter  be  established,  the  defend- 
ant is  entitled  to  damages.^  And  the  plaintiff  cannot  stay  proceedings 
but  on  payment  of  rent  and  costs,  though  the  rent  has  been  tendered 
before  suit.'^  Nor  can  the  defendant  do  so,  without  payment  of  costs 
and  delivery  of  the  replevin-bond  ;  and  if  the  plaintiff  assign  special 
damages,  he  may  still  proceed  for  it.* 

Meplieation. — Where  the  defendant  pleads  to  the  declaration,  the 
plaintiff  must,  if  the  plea  require  a  replication,  reply  to  it  within  the 
time  limited  by  the  rule  to  reply  ;  and  if  he  neglect  to  do  so,  the  de- 
fendant may  proceed  to  judgment  of  non  pros,  in  the  same  manner  as 
for  the  want  of  a  declaration.  But  when  the  defendant  avows,  or 
makes  cognisance,  the  plaintiff  must  plead  within  the  time  allowed  by 
the  rule  to  plead.  The  plaintiff  may  plead  to  an  avowry  for  rent,  that 
he  did  not  hold  as  tenant  to  the  defendant,"  or  that  there  was  no  rent 
in  arrear,  which  plea  is  an  admission  of  the  demise  and  every  other 
allegation  in  the  avowry,  and  puts  the  defence  on  matters  subsequent. 
On  such  issue,  therefore,  the  tenure  of  the  plaintiff  cannot  be  inquired 
into,  nor  is  the  charge  of  the  court  in  that  respect  material.^"  Although, 
since  the  Act  of  1772  (which  substantially  agrees  with  the  2  G.  II.  c. 

1  Wallace  v.  Hibb,  Com.  PI.  Phila.,  *  5  Com.  Dig.  333,  740 ;  1  Saund. 
Allison,  J.,  17  Leg.  Int.  397.  284 ;  1  Ch.  PI.  443;  15  Johns.  479. 

2  Bank  v.  Douglas,  4  Watts  95  ;  Fran-         '  5  Cowen  338. 

ciscus  V.  Reigart,  Ibid.  477;    Smith  v.         *1  Salk.  196;  Chambers's  Landl.  and 

Aurand,  10  S.  &  R.  92  ;  Kessler  v.  Mc-  T.  646.     ' 
Conaohy,  1  Rawle  435 ;  McCurdy  v.  Ran-         '  1  B.  &  P.  382. 
dolph,  4  P.  L.  J.  110.     See  forms  of  De-         ^3B.&P.  603. 
claration,  Avowry,  &o.,  Bull.  N.  P.  54 ;  '6  Taunt.  202,  524. 

2  Ch.  PI.  560  ;  Story's  PI.  374-430.  "  4  Cranch  299,  303 ;  Hill  v.  Miller, 

»  Weidell   v.  Roseberry,  13  S.  &  R.  5  S.  &  R.  357 ;  Williams  v.  Smith,  10 

180.  Ibid.  200. 
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19),  nil  habuit  in  tenementis,  which  admits  the  existence  of  the  lease, 
cannot  be  pleaded  to  an  avowry,  nor  can  the  import  and  eiFect  of  such 
plea  be  given  in  evidence  under  any  plea,  when  the  tenant  gained  pos- 
session under  the  landlord's  title,  although  the  premises  were  fraudu- 
lently conveyed  to  the  landlord,  and  the  actual  title  is  in  another,^ 
still,  the  plaintiff  may  traverse  the  tenancy  ;^  and  that  course  ought  to 
be  adopted  where,  for  instance,  the  plaintiff  intends  to  prove  a  dissolu- 
tion of  the  previously  existing  relation  of  landlord  and  tenant,  by  a 
purchase  of  the  premises  from  the  landlord,  or  his  assignees,  with  the 
advice  and  assent  of  the  landlord.  In  such  case  the  plea  should  be 
non  demisit,^  or  perhaps  he  ought  to  plead  the  facts  specially  which 
put  an  end  to  the  tenancy.  But  such  evidence  cannot  be  given  under 
the  plea  of  riens  in  arriere,  which  is  not  a  general  issue-plea,  but  a 
special  plea  in  bar,  and  puts  nothing  in  issue  but  the  special  fact 
alleged  by  it.  So,  where  the  issue  is  on  this  plea  of  no  rent  in  arrear, 
the  plaintiff  cannot  give  in  evidence  a  set-off  against  his  landlord.* 
There  is,  in  fact,  no  general  issue  to  an ^ avowry;  but  some  special 
point  must  be  traversed."  Eviction,  which  operates  as  a  suspension, 
is  always  pleaded  specially  in  bar.*  So,  the  plaintiff  may  plead  pay- 
ment or  tender  of  the  rent ;  and  he  may  traverse  the  place  in  the 
avowry,  but  if  he  does  not,  and  takes  issue  on  another  point,  the  locus 
in  quo  is  immaterial.'  He  may  also  plead  riens  in  arriere  as  to  part, 
and  tender  as  to  the  residue ;  but  the  tender  must  be  to  the  person  for 
whom  the  distress  is  made.  Upon  a  distress  for  ground-rent,  the  ten- 
ant cannot  set  off  taxes  paid  by  hira  during  the  period  for  which  the 
rent  has  become  due.  The  6th  section  of  the  Act  of  April  1804,  en- 
abling tenants  to  defalk  for  taxes,  is  not  applicable  to  ground-rents,  but 
to  lands  assessed.'  A  plea  of  former  distress  for  the  same  rent  without 
adding  that  the  rent  was  satisfied,  is  bad.'  If  the  defendant  make 
cognisance  as  bailiff,  or  by  the  command  of  another,  his  authority  may 
be  traversed.'" 

Several  pleas  may  he  pleaded. — The  plaintiff  may  plead  several 
pleas ; "  thus  non  tenure,  nothing  in  arrear,  and  infancy,  have  been 
allowed  to  be  pleaded  together.'^  But  where  he  pleads  several  pleas, 
any  of  which,  upon  demurrer,  are  judged  insufficient,  costs  shall  be 
given  at  the  discretion  of  the  court ;  or,  if  a  verdict  shall  be  found 
upon  any  issue  in  the  cause  for  the  plaintiff  or  demandant,  costs  shall 
also  be  given  in  like  manner,  unless  the  judge  certify  that  the  demand- 
ant, or  tenant,  or  plaintiff  in  replevin,  had  a  probable  cause  to  plead 
such  matter  which  upon  the  said  issue  shall  be  found  against  him.'' 
Since  this  act,  the  defendant  may  plead  whatever  pleas  he  thinks  pro- 

^  Holt  N.  P.  Rep.  489.  against  him  by  judgment  at  law,  «&c. 

■'  2  Wila.  201.  "  2  Ch.  PL  633. 

"  4  Cranch  299.  '  10  Johns.  53. 

*  Anderson  v.  Reynolds,  14  S.  &  R.  *  Pranciscus  m.  Reigart,  4  Watts  119. 

439.            '  »  2  B.  &  P.  660 ;  2  Ibid.  36 ;    1  B.  & 

5  2  Salk.  562.     See  Hill  w.  Miller,  5  Aid.  157  ;  Chambers's  Landl.  &  T.  645. 

S.  &  R.  357  ;  Williams  v.  Smith,  10  Ibid.  i"  1  Ch.  PI.  586. 

205.     Sed  vide  3  Maule  &  Selw.  516 ;  "  Ante,  Vol.  I.  400,  407. 

Chambers's  Landl.  &  T.  644,  where  this  ^^  5  Taunt.  340. 

plea  is  said  to  be  in  the  nature  of  a  gen-  ^*  Stat.  4  Ann.  c.  16,  H  4,  5  ;  Rob.  Dig. 

eral  issue,  and  that  under  it  and  the  plea  44 ;   see  Report  of  the  Judges,  3  Binn. 

of  non,  tenuit,  plaintiff  may  show  that  de-  625. 
fondant's  title  has  ceased,  or  a  recovery 
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per,  and,  in  practice,  without  applying  to  the  court  for  leave  ;  subject, 
however,  if  his  pleas  be  inconsistent,  and  such  as  ought  not  to  be  joined, 
to  be  compelled,  on  motion  of  the  plaintiff,  to  elect  the  plea  by  which 
he  will  abide. ^  This  statute  enables  the  plaintiff  also  in  replevin  to 
'plead  double  with  the  leave  of  the  court,  but  that  is  the  only  action  in 
which  the  authority  is  extended  to  a  plaintiiF;  and  even  a  defendant 
can  plead  double  only  to  the  declaration,  for  he  cannot  rejoin  two  seve- 
ral matters  to  the  plaintiff's  replication.^  If  the  pleas  are  no7i  tenuit, 
and  riens  in  arriere,  and  the  first  plea  be  found  for  the  plaintiff,  the 
seconH  becomes  thereby  immaterial,  and  the  jury  may  be  discharged 
from  a  verdict  upon  it.  If  any  be  rendered,  however,  it  must  be  for 
the  plaintiff.^  When  the  plea  does  not  tender  an  issue  to  the  country, 
the  parties  must  proceed  to  reply,  rejoin,  &c.,  until  they  come  to  an 
issue,  or  a  default  is  incurred  on  either  side.* 

Rule  to  discontinue. — In  replevin,  where  the  goods  are  delivered  to 
the  plaintiff,  the  court  will  not  give  him  leave  to  discontinue  ;  and  there 
may  be  cases  where  the  court  would  refuse  this  liberty,  even  where  the 
possession  of  the  goods  remains  in  the  defendant.'  The  avowant  in 
replevin  cannot  have  a  rule  to  discontinue,  and  where  a  rule  has  been 
obtained  by  unfair  practice,  the  court  will  discharge  it.''  ^^ 

8.  Trial  and  its  incidentsJ 

After  issue  has  been  joined,  the  cause  is  marked  for  trial ;  and  is 
proceeded  in  to  verdict  or  nonsuit,  as  in  ordinary  cases,  except  that, 
although  the  defendant  have  pleaded  an  affirmative  plea  (as  property), 
he  is  not  entitled  to  commence  and  conclude  to  the  jury,  as  in  other 
actions :  but  there  is  still  such  a  burden  of  proof  on  the  plaintiff,  as 
entitles  him  to  that  privilege.*  But  the  ruling  of  this  differently  by 
the  court  below  would  not,  it  seems,  be  the  subject  of  a  writ  of  error.' 
The  plaintiff  in  replevin  may  become  nonsuit,  and  is  not  obliged  to 
take  a  verdict.'"  Under  the  statute  of  7  H.  VIII.,  c.  4,  if  the  plaintiff 
be  nonsuit  at  the  trial,  or,  if  the  jury,  in  finding  a  verdict  generally 
for  the  defendant,  omit  to  assess  damages,  the  omission  may  be  sup- 
plied by  a  writ  of  inquiry.^'  It  would  seem  that  on  a  nonsuit,  the 
court  may  assess  the  defendant's  damages  without  a  writ  of  inquiry  ;  '^ 
but  the  proper  course  is  for  the  jury,  when  the  plaintiff  is  nonsuited  at 
the  trial,  to  inquire  of  the  damages  the  defendant  has  sustained.^^ 

Hvidenee. — Where  in  replevin  brought  for  grain  sown  by  a  tres- 
passer, upon  lands  which  had  been  levied  on  under  a  landlord's  war- 
rant by  a  purchaser  from  the  former  owner,  the  defendant  avowed  for 
rent  in  arrear,  to  which  the  plaintiff  replied  non  tenuit;  it  was  held 
that  the  defendant  was  not  estopped  from  claiming  the  grain  levied  on, 
as  a  purchaser,  under  a  plea  of  property  entered  at  the  trial  of  the 
cause. ^^ 

The  defendant  cannot  protect  himself  by  showing  that  an  arrange- 

'  1  Dunl.  Pr.  470.  '"  See   Pollock  v.  Hall,  3  Yeates  45 ; 

^  2  Str.  908.  Murgatroyd   v.  McLure,  4  Dallas  342 ; 

'  2  B.  &  Aid.  546.  sed  vide  Smith  v.  Aurand,  10  S.  &  R.  93  ; 

"■  1  Dunl.  Pr.  512.  Coleman  92;  1  Johns.  C.  247. 

5  Broom  v.  Fox,  2  Yeates  531.  "  Salk.  205,  pi.  3  ;  5  Mod.  77  ;  3  Wils. 

«  Tidd  722.  442. 

'  See  Morris  on  Replev.  122.  ''  2  H.  BI.  542. 

8  Marsh  V.  Pier,  4  Rawle  273.  "  5  Mod.  70. 

9  Ibid.  "  Hellings  v.  Wright,  2  Harris  373. 


224  REPLEVIN. 

ment  between  the  plaintiff  and  himself  existed  in  regard  to  the  pro- 
perty fraudulent  as  to  the  creditors  or  bond  fide  purchaser,  since  as 
between  the  parties  such  arrangement  is  valid.^ 

In  order  to  prove  property  in  replevin,  the  plaintiff  without  intro- 
ducing the  judgment,  may  put  in  evidence  an  execution  in  which  he  is 
defendant,  and  under  which  the  property  was  delivered  to  him  on  a 
forthcoming  bond.^ 

Evidence  that  the  premises  were  untenantable,  for  want  of  proper 
and  necessary  repairs,  and  that  the  landlord  had  promised  to  have  the 
premises  put  in  proper  order,  but  failed  to  do  so,  is  not  admissible  by 
■way  of  set-off,  unless  such  promise  to  repair  formed  part  of  the  consi- 
deration for  the  rent  in  the  lease  or  original  contract.^ 

Where  plaintiff  waives  _ the  trespass  and  brings  trover  and  replevin 
for  the  value  of  the  property  taken  from  him  by  force,  he  does  not 
thereby  prevent  himself  from  introducing  evidence  of  the  forcible 
taking,  and  of  other  circumstances  inseparably  connected  with  the 
transaction.* 

The  time  at  which  the  rent  was  payable  and  the  amount  due  must 
be  proved  as  laid  in  the  avowry,  the  plea  being  riens  in  arriere.  The 
statute  ^  requires  the  statement  of  the  amount  due  to  be  made,  and,  of 
course,  that  it  should  be  proved.^ 

Verdict — Assessment  of  damages — Judgment. — If  a  verdict  be 
found  for  the  plaintiff,  the  jury  assesses  the  damages  as  a  verdict  for 
plaintiff  in  trespass,  &c.,  but  if  found  for  the  defendant,  then  the  jury 
assesses  the  damages  for  the  defendant  by  statute  7  H.  VIII.  c.  4, 
§  3,'  or,  if  the  distress  were  for  rent,  and  the  defendant  wish  that  the 
finding  should  be  according  to  17  C.  II.  c.  7,  §  2,  the  jury  find  the 
amount  of  the  rent  in  arrear,  and  the  value  of  the  things  distrained. 
And  it  has  been  held  by  one  of  our  courts,  that  upon  a  verdict  or 
award  finding  for  the  defendant  six  cents  damages,  and  six  cents 
costs,  the  defendant  could  not  take  out  a  retorno  habendo  for  the 
amount  of  rent;  but  the  jury  must,  under  the  statute  of  17  C.  II. 
and  the  uniform  practice  of  Pennsylvania,  find  the  amount  of  rent 
due,  if  any.'  On  the  issue  of  no  rent  in  arrear,  the  jury  ascertain 
the  sum  due  to  the  avowant  for  rent,  and  may  allow  interest  on  it  from 
the  time  of  the  distress ;  and  they  are  not  confined  to  the  value  of  the 
goods  distrained.^  The  statute  17  C.  II.  c.  7,  extends  to  cases  where 
a  plaintiff  in  replevin,  whose  goods  have  been  distrained  for  rent,  is 
nonsuited  before  or  after  issue  joined.  The  statute  does  not  alter  the 
judgment  at  common  law,  but  gives  a  further  remedy  to  the  avowant 
by  writ  of  inquiry,  to  ascertain  the  arrears  of  rent  and  the  value  of 
the  distress  ;  on  the  return  of  the  inquest,  judgment  is  given  for  the 
arrears,  if  the  goods  amount  to  the  value  thereof.  If  they  do  not, 
then  judgment  goes  for  so  much  as  the  goods  do  amount  to  with  full 
costs.  The  avowant  may  have  &fi.fa.  to  enforce  payment  thereof. 
The  same  course  is  pursued  in  cases  of  judgment  for  the  avowant  on 

'  Dannels  v.  Fitch,  8  Barr  495.  '  Rob.  Dig.  118. 

'  Lyncii  V.  Welsh,  3  Barr  294.  ^  Howard  «.  Johnson,  C.  P.  Philad. 

=  Phillips  V.  Monges,  4  Wh.  226.  1820,  MS.      See  Williams  v.  Smith,  10 

-  Moore  v.  Shenk,  3  Barr  13.  S.  &  R.  206 ;  13  Ibid.  180. 

6  g  10,  Act  March  2l8t  1772.  »  Albright  v.  Pickle,  4  Yeates  264. 

°  Waltman  v.  Allison,  10  Barr  465. 
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demurrer.  And  by  the  fourth  section,  where  the  goods  do  not  amount 
to  the  sum  distrained  for,  the  defendant  may  from  time  to  time  dis- 
train for  the  residue.'  On  a  verdict  for  the  avowant,  the  jury  in  that 
verdict  ascertain  the  sum  of  arrears  and  the  value  of  the  goods,  and 
then  there  needs  no  writ  of  inquiry  ;  but  the  judgment  is  entered  for 
the  arrears  of  rent  or  so  much  thereof  as  the  goods  distrained  amount 
to,  with  full  costs.  The  execution  is  hj  fi.fa.,  elegit,  or  otherwise,  as 
the  law  may  require.  Judgment  may  however  be  entered,  that  the 
defendant  have  a  return  of  the  goods,  and  that  he  recover  against  the 
plaintiff  so  much  of  his  damages  by  the  jury  assessed,  and  also  his 
costs  and  charges.^  Such  a  judgment  is  good  in  England,  either  as  a 
judgment  at  common  law,  though  the  return  be  not  judged  irreplevi- 
sable, or  as  a  judgment  under  the  statute  21  H.  VIII.  c.  19,  which 
entitles  a  defendant  to  damages  and  costs.' 

Damages. — When  the  goods  have  not  been  delivered  to  the  plain- 
tiff, and  it  is  found  for  him,  there  he  recovers  as  well  their  value  in 
damages  as  damages  for  their  detention,  and  this  is  a  shorter  way 
than  to  sue  a  withernam  and  capias  for  their  return.*  In  fact,  the 
capias  in  withernam  in  this  State  is  abolished.^  Where  in  such  case 
the  verdict  was  for  the  plaintiff  for  damages,  it  was  held  to  be  in 
accordance  with  the  law  and  practice.'  But,  on  the  other  hand,  where 
the  goods  are  delivered  to  the  plaintiff,  and  the  defendant  pleads  pro- 
perty and  it  is  found  for  him,  the  verdict  ought  not  to  be  for  damages 
for  the  value,  but  a  general  finding  for  the  defendant,  and  damages 
for  the  detention,  on  which  there  is  a  judgment  ^ro  retorno  habendo, 
and  for  the  damages.  If  in  such  case  a  verdict  be  given  for  the 
defendant  finding  the  value  in  damages,  and  also  interest,  the  judg- 
ment entered  upon  it  would  be  erroneous.  The  court  would,  however, 
after  a  reversal,  give  a  correct  judgment  according  to  the  finding  of 
the  jury,  by  ordering  judgment  upon  the  verdict  for  the  defendant, 
and  that  he  have  a  return  irreplevisable,  with  so  much  damages  for 
the  taking  and  detention,  and  costs  up  to  the  time  of  the  first  judg- 
ment.' But  where  goods  are  not  replevied,  but  are  detained  by  the 
defendant,  he  cannot  satisfy  a  judgment  against  him  in  replevin  by 
giving  up  the  property  and  paying  the  damages  assessed  for  the  taking 
and  detention  ;  retorno  habendo  has  no  existence,  except  in  a  case 
where  the  goods  have  been  replevied,  and  the  verdict  is  for  the 
defendant.* 

Return  and  damages — Exemplary  damages.— -The  general  practice 
is,  that  when  the  property  is  delivered  to  the  plaintiff,  and  the  plea  of 
property  is  afterwards  found  for  the  defendant,  he  is  entitled  to  a 
return  and  to  damages  for  the  detention,  which  damages  originally 
consist  of  interest  on  the  value  from  the  time  of  taking.  More,  how- 
ever, may  in  some  cases  be  allowed,  as  when  the  writ  is  sued  out 
fraudulently  and  without  color  of  right ;  exemplary  damages  may  be 

1  See  the  Statutes  at  Large,  Vol.  III.  130 ;  4  Watts  68. 
277,  8vo.  *  Lowry  v.  Hall,  2  W.  &  S.  129. 

2'  See  Albright  v.  Pickle,  4  Yeates  "  Kessler  v.  MoConaohy,  1  Rawle  435. 
265 ;  Smith  v.  Aurand,  10  S.  &  R.  93 ;  '  Easton  v.  Worthington,  5  S.   &  E. 

Williams  v.  Smith  206  ;  Weidel  v.  Rose-  130  ;  see  Thompson  v.  Musses,  1  Dallas 

berry,  13  Ibid.  178 ;  1  Kawle  435.  458. 

3  4  X.  R.  509.  *  Schofield  v.  Ferrers,  10  Wright  438. 

*  Easton  v.  Worthington,  5  S.  &  R. 
VOL,  II. — 15 
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given  as  in  case  of  a  malicious  trespass.'  Except  in  such  instances, 
however,  the  measure  of  damage  is  not  allowed  to  exceed  the  interest ; 
special  damage  is  not  allowed  for  interruption  in  business  by  means  of 
the  taking.^  When  the  parties  agreed  that  the  jury  might  find  the 
value  and  damages  in  one  sum,  it  was  held  that  the  jury  might  assess 
more  than  the  interest,  if  necessary,  to  compensate  the  defendant.^ 

Though  the  ordinary  rule  is,  to  give  damages  for  the  value  with 
interest  on  the  value,  yet  under  circumstances  of  outrage  or  oppres- 
sion, the  jury  may  go  beyond  it,  and  give  exemplary  damages.*  It  is 
clear  that  the  plaintiff  may  recover  damages  to  the  full  value  of  his 
goods  as  well  as  damages  for  their  detention,  where  the  officer  author- 
ized to  execute  the  writ  be  prevented  from  replevying  by  the  conduct 
of  the  defendant,  who  has  eloigned,  or  so  disposed  of  the  property,  as 
to  render  a  replevy  impracticable  or  improper.^ 

D efalcation  for  repairs. — Where  a  lessor  has  covenanted  to  make 
certain  repairs  and  improvements  in  the  demised  premises,  and  has 
failed  to  perform  his  covenant,  the  tenant  is  entitled  in  replevin  to 
such  defalcation  or  deduction  from  the  amount  of  the  rent  due  as  is 
equal  to  the  proportionate  part  of  the  damages  for  the  year ;  but  he 
is  not  entitled  to  a  deduction  of  the  whole  amount  of  the  damage  which 
he  has  sustained :  and,  therefore,  where  the  goods  of  the  tenant  were 
distrained  for  the  third  quarter's  rent,  it  was  held  that  he  could  not 
deduct  the  damages  which  he  had  sustained  during  the  quarters  pre- 
ceding.* 

9.  CostsJ 

/Statutes  as  to  costs — Difference  between  fees  and  costs. — The  plain- 
tiff in  replevin  is  entitled  to  costs  by  the  statute  of  Gloucester,  where 
he  recovers  damages ;  and  the  defendant  or  avowant,  by  statute  7  H. 
VIII.  c.  4,  §  3,  which,  in  this  respect  is  in  force  in  Pennsylvania,^  and 
by  our  own  Act  of  Assembly  already  cited,  which  gives  him  double 
costs  if  the  plaintiff  in  a  case  of  distress  for  rent  becomes  nonsuit, 
discontinues,  or  has  judgment  given  against  him.'  In  taxing  the  costs 
under  this  act,  it  should  be  remembered  that  costs  and  fees  are  alto- 
gether different ;  costs  being  an  allowance  to  the  party  for  expenses 
actually  paid,  or  for  which  he  is  responsible  to  the  officers  of  the  court, 
and  fees  being  a  compensation  to  the  officers  for  services  due  by  the 
party  to  whom  they  were  so  rendered.  It  is  therefore  obvious,  that 
the  question  whether  the  plaintiff  in  replevin  is  bound  to  pay  double 
fees  to  the  officer  employed  by  himself,  is  entirely  different  from  the 
question  whether  he  is  bound  to  pay  his  successful  antagonist  double 
the  amount  of  his  costs  and  charges  laid  out  and  expended  about  the 
suit.  The  rule  is,  that  as  between  a  party  and  the  officer,  charges  for 
services  rendered  to  him  are  fees ;  as  between  the  parties  to  the  cause, 
charges  actually  paid  by  the  successful  party,  or  for  which  he  is 
responsible  to  the  officer,  are  costs.     The  latter  only  being  considered 

1  Taylor  v.  Morgan,  3  Watts  334.  «  Warner  v.  Caulk,  3  Wh.  193  ;  mUe, 

2  McCabe  v.  Morehead,  1   W.   &  S.     184. 

515.  '  See  generally  on  this  head,  Morris 

»  Ibid.  on  Rep.  165. 

*  McDonald  v.  Scaife,  1  Jones  381;         «  Rob.  Dig.  118. 
Bee  Moore  v.  Shenk,  3  Barr  13.  '  Vol.  I.  763. 

'  Bower  v.  Tallman,  5  W.  &  S.  556. 
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costs,  of  course  those  only  are  to  be  doubled.^  "Where  the  defendant 
has  avowed  for  rent  in  arrear,  and  there  has  been  an  award  of  arbi- 
trators under  the  Act  of  1800  in  favor  of  the  avowant,  the  plaintiff,  on 
appeal,  is  not  compelled  to  pay  double  costs.^  If  the  plaintiff  be  non- 
prossed, the  defendant  shall  have  his  costs  as  in  other  cases.^  If  there 
be  two  defendants,  one  of  whom  is  acquitted,  he  is  not  entitled  to 
costs;*  for  replevin  is  not  within  the  statute  8  &  9  W.  III.  c.  11.'  If 
the  suit  abates,  the  plaintiff  is  not  liable  for  costs.' 

If  the  defendant  has  retained  the  goods  on  a  plea  of  property,  and 
afterwards  obtained  a  judgment  upon  an  award  for  the  costs,  he  may 
recover  the  costs  from  the  surety  in  the  replevin-bond.' 
10.  Judgment. 

By  a  rule  in  the  District  Court,*  in  every  action  of  replevin,  if  the 
defendant  does  not  appear  at  the  return-day  of  the  writ,  and  he  has 
been  duly  summoned,  the  plaintiff  having  filed  his  declaration,  may 
file  a  common  appearance  for  the  defendant,  and  proceed  in  the  cause 
by  ruling  him  to  plead  as  in  other  cases.  But  the  plaintiff  cannot 
enter  judgment  for  want  of  appearance.^ 

Non-pros — Double  costs. — The  judgment  of  non-pros  for  not  plead- 
ing is,  at  common  law,  that  the  defendant  shall  have  a  return  of  the 
goods.^"  By  the  10th  section  of  the  Act  of  1772,  already  cited,  it  is 
provided,  that  if  the  plaintiff  or  plaintiffs  in  an  action  wherein  an 
avowry  or  cognisance  has  been  made,  shall  become  nonsuit,  discontinue 
his  action,  or  have  judgment  rendered  against  him,  the  defendant  shall 
recover  double  costs  of  suit :  and  under  the  English  statute  of  11  G. 
II.  c.  19,  double  costs  are  recoverable,  although  the  replevin  be  insti- 
tuted to  try  the  title  to  the  premises."  After  the  entry  of  the  judg- 
ment by  default,  follows  a  writ  of  inquiry  to  ascertain  the  damages 
as  in  ordinary  cases,  the  sheriff's  return  of  the  inquest,  and  final , 
judgment.^^ 

Writ  of  inquiry. — If  the  replevin  were  of  a  distress  for  rent,  the 
defendant  may  enter  his  judgment  and  execute  a  writ  of  inquiry,  in  the 
manner  above  directed,  for  want  of  a  declaration,  excepting  that  the 
entry  of  a  suggestion  in  nature  of  an  avowry  must  of  course  be 
omitted  ;i^  or  the  defendant,  instead  of  executing  a  writ  of  inquiry, 
may,  after  entering  judgment  of  non-pros,  take  an  assignment  of  the 
replevin-bond  and  proceed  thereon."  This  judgment  of  non-pros  will, 
in  some  cases,  under  particular  circumstances,  be  set  aside,  and  the 
plaintiff  will  be  suffered  to  declare  upon  payment  of  costs.^^  The  courts 
in  Pennsylvania  always  exercise  this  discretion  when  necessary  for  the 
purposes  of  justice.^'  In  England,  if  the  plaintiff  be  nonsuited,  the 
defendant  is  not  bound  to  assess  damages  by  a  jury  under  the  stat.  17 
C.  II.  c.  7,  or  to  take  early  measures  by  a  retorno  habendo  ;  he  may 
distrain  again  on  the  goods  for  subsequently  accruing  rent  before 

1  See  Musser  v.  Good,  11  S.  &  R.  248.         '  Crofut  ».   Chichester,  3  Phila.    R. 

2  Hartley  v.  Bean,  1  Miles  168.  457.  „     ,   „  „ 

3  See  1  T  R  372  '"  Hoffner  v.  Reed,  3  Grant  245. 
•  1  W.  Bl.  355 ;  3  Burr.  1284.  "  7  Dowl.  &  Ryl.  484. 

5  See  Rob.  Dig.  139.  "  2  Arch.  Pr.  70. 

«  2  Ld.  Raym.  788.  "Ibid. 

'  Tibbal  v.  Gaboon,  10  Watts  232.  "  2  Wils.  41. 

X  Rule    LXXVI.     D.     C.,    Walker's  ''  1  Vent.  64. 

Rules,  p.  28.  ^»  See  Vol.  I.  363. 
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executing  his  retorno  habendo,  without  waiving  his  remedy  upon  the 
bond.' 

,  Proceedings  on  demurrer. — The  proceedings  upon  demurrer  are  the 
same  as  in  ordinary  cases,  the  judgment  only  excepted,  which,  at  com- 
mon law,  when  for  the  defendaj^t  is,  that  he  have  a  return  of  the  goods 
irreplevisable.^  The  defendant  thereupon  sues  out  a  retorno  habendo, 
and  an  inquiry  of  damages,  either  in  the  same  writ  or  in  separate 
writs ;  ^  and  upon  the  return  of  the  writ  of  inquiry,  final  judgment  'is 
entered  to  recover,  as  well  the  damages  and  costs  assessed  by  the  jury, 
as  the  costs  assessed  by  the  court.* 

Writ  of  inquiry  as  to  value  of  distress  and  amount  of  rent. — If 
the  distress  were  for  rent,  then,  after  judgment  given  for  the  avowant 
or  person  making  conusance,  the  court  may  award  a  writ  of  inquiry, 
to  inquire  of  the  value  of  the  distress,  and  the  amount  of  the  rent  in 
arrear  (of  the  execution  of  which  writ  of  inquiry,  fifteen  days'  notice 
must  be  given  to  the  plaintiff's  attorney  or  agent)  ;  °  and  upon  the 
'  return  thereof,  if  the  value  of  the  distress  be  greater  than  the  amount 
of  the  rent  in  arrear,  the  defendant  shall  have  judgment  to  recover 
the  arrears  and  full  costs  ;  but  if  the  value  of  the  distress  be  less  than 
the  arrears,  then  he  shall  have  judgment  to  recover  the  value  of  the 
distress  and  full  costs.*  In  this  case,  no  writ  of  retorno  habendo 
issues.' 

Where  the  goods  had  been  delivered  to  the  plaintiff  by  the  sheriff 
in  replevin,  an  award  finding  property  in  defendant  is  sufficient.* 

If  the  distress  be  for  rent,  and  there  is  a  general  verdict  for  the 
defendant  for  a  sum  certain,  but  no  finding  of  the  value  of  the  goods 
distrained,  the  judgment  is  a  judgment  at  common  law  de  retorno 
habendo.^  The  stat.  of  17  C.  II.  c.  7,'°  authorizes  the  defendant  upon 
a  trial  to  call  for  an  inquiry  into  the  value  of  the  goods  distrained, 
but  he  may,  notwithstanding  the  act,  proceed  as  at  common  law.  But 
if  he  does  so,  he  must  be  satisfied  with  a  common-law  judgment,  he 
cannot  have  the  inquiry  made  by  any  other  jury,  no  writ  of  inquiry 
can  go.  Nor  can  he  enter  up  his  judgment  according  to  the  act  and 
proceed  hj  fi.fa.  or  ca.  sa.,  but  must  resort  to  his  common-law  judg- 
ment, and  sue  out  his  writ  pro  retorno  habendo^^  or  proceed  upon  the 
replevin-bond.  If  the  jury  proceed  under  the  statute,  they  must  not 
only  inquire  of  the  amount  of  rent,  but  the  value  of  the  goods.'^ 
Where  the  plaintiff  is  a  stranger,  whose  goods  have  been  distrained 
for  rent  due  by  another,  and  replevied,  and  a  judgment  is  rendered, 
on  which  the  defendant  can  take  execution  for  the  rent  in  arrear  by 
such  third  person,  it  would  be  erroneous,  the  plaintiff  not  being  ten- 

'  1  Taunt.  218.  '"  In  this  case  (Williams  v.  Smith,  10 

"  2  Arch.    Pr.   71 ;    see    Easton    v.  S.  &  R.  205)  Duncan,  J.,  treats  our  act 

Worthington,  5  S.  &  E.  133 ;  Williams  of  1772  as  if  it  were  in  this  respect  a 

V.  Smith,  10  Ibid.  206.  copy  of  17  C.  II.  c.  7.     Our  act  contains 

'  Ibid. ;  Tidd's  Forms  646,  ^  68 ;  637,  no  such  provisions.    In  most  of  the  cases 

?  56.  this  chapter  of  the  British  statute  is 

*  1  Saund.  195,  n.  spoken  of   as  if   it  were   in  force  in 

^  1  Marsh.  444 ;  6  Taunt.  57.  Pennsylvania.     It  is,  however,  entirely 

'  2  Arch.  Pr.  71.  omitted  from  the  report  of  the  judges 

'  Ibid.  and  Roberts's  Digest. 

'  Harker  v.  Addis,  4  Barr  515.  "  Williams  v.  Smith,  10  S.  &  R.  206. 

» Kessler    v.    McGonaohy,    1    Rawle  '^  Ibid. 

435. 
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ant :  and  even  against  the  tenant  where  the  jury  had  only  found  the 
rent  in  arrear  without  finding  the  value  of  the  goods,  such  judgment 
could  not  be  enforced  by  execution  for  the  amount  of  rent.^ 

Value  of  goods. — The  valuation  of  the  goods  in  the  writ  is  primd 
facie,  but  not  conclusive  evidence.  On  a  judgment  by  default,  or  on 
demurrer  for  the  plaintiff,  a  writ  of  inquiry  may  be  issued,  and  evi- 
dence of  their  actual  value  is  admissible  on  the  hearing.^ 

Judgment  for  plaintiff. — The  judgment  for  the  plaintiff,  where  the 
goods  are  delivered  to  him,  is,  that  he  recover  his  damages  for  the 
taking  and  unjustly  detaining,  &c.,  with  full  costs,  but  he  is  not  enti- 
tled to  damages  for  any  depreciation  in  their  value  during  the  period 
of  suit,  because  he  may  sell  them  at  any  time.^  But  any  deterioration 
of  the  goods  whilst  in  the  defendant's  possession  after  an  unlawful 
taking,  is  a  proper  subject  of  damages.*  Where  they  are  not  delivered 
to  him,  he  recovers  their  value  in  damages,  and  also  damages  for  their 
deterioration.^  A  case  of  that  kind  is  when  the  defendant  has  claimed 
property  and  given  a  property-bond.  There,  the  plaintifi"  counting,  as 
he  must,  in  the  detinet,  and  having  succeeded  at  the  trial  in  establish- 
ing that  the  goods  belong  to  him,  shall  have  judgment  to  recover  all  in 
damages,  as  well  the  value  of  the  goods  as  damages  for  taking  them, 
and  costs.*  No  judgment  for  a  return  of  the  goods  is  given  in  such  a 
case,  but  for  damages  equal  in  amount  to  the  value  of  them,  as  a  com- 
pensation for  their  loss,  and  the  property  in  the  goods  is  thereby  trans- 
ferred to  the  defendant.'  Where  they  are  delivered  to  the  plaintiff, 
and  the  verdict  is  for  the  defendant,  the  judgment  is  pro  retorno 
hdbendo  at  common  law.'  It  varies  in  cases  of  avowry,  or  making 
cognisance,  but  even  in  these  cases  the  common-law  judgment  pro 
retorno  hahendo  still  remains ;  for  it  is  that  judgment  which  enables 
the  party  to  look  to  the  pledges  of  the  plaintiff.'  If  there  is  a  general 
verdict  for  the  defendant  for  a  sum  certain,  but  no  finding  of  the 
value  of  the  goods  distrained,  the  judgment  is,  at  common  law,  de 
retorno  habendo,  and  he  cannot  have  a  judgment  under  the  statute 
17  C.  II.  c.  7,  and  issue  a  fi.  fa.  or  ca.  sa.,  but  a  writ  pro  retorno 
habendo. 

Where  the  plea  was  property,  the  jury  found  "  for  the  defendant 
twenty-eight  dollars  and  seventy-five  cents,"  and  the  court  below, 
striking  out  the  twenty-eight  dollars  and  seventy-five  cents,  entered 
judgment  de  retorno  habendo,  and  awarded  execution  for  costs,  it  was 
held  that  such  verdict  was  a  finding  for  the  defendant,  generally,  with 
damages  for  the  detention.'" 

1  Weidel  v.  Roseberry,  13   S.   &  R.  ">  Huston  v.  Wilson,  3  Watta  287,  per 

180 ;  Albright  v.  Pickle,  4  Yeates  264.  curiam.     The  rule  for  oases    like  the 

^  Gibbs  V.  Bartlett,  2  W.  &  S.  29.  present,  laid  down  in  Easton  v.  Worth- 

'  16  Mass.  465.  ington,  5  S.  &  R.  130,  is  to  find  the  issue 

'  Ibid.  of  property  generally  for  the  defendant, 

^  Ilosack  V.  Weaver,  1  Yeates  478  ;  with  damages  for  the  detention.     The 

Hardy  u.  Metzgar,  2  Ibid.  347;  Easton  objection  here  is,  that  general  damages 

V.  Worthington,  5  S.  &  R.  131,  2 ;  War-  are  found,  and  it  is  uncertain  whether 

ner  v.  Aughenbaugh,  15  Ibid.  9.  for  the  value  or  the  detention.     But  to 

^  Marsh  J).  Piere,  4  Rawle  290 ;  Etter  find   "for  the    defendant  twenty-eight 

V.  Edwards,  4  Watts  63.  dollars   and  seventy-five  cents,"  on  the 

'  Ibid.  plea  of  property,  is  to  find  the  issue  for 

"  Broom  v.  Fox,  2  Yeates  530.  him,   generally  with   damages  for   the 

"  Easton  v.  Worthington,  5   S.   &  R.  only  matter  within  the  scope  of  their 

132 ;  ante,  205.  inquiry,  the  detention.     It  is  not  to  be 
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Defendant'' s  remedy  on  general  judgment. — The  defendant's  remedy 
on  a  general  judgment,  is  on  the  replevin-bond  or  by  retorno  habendo. 
The  general  judgment  is  a  clerical  act,  and  not  a  judgment  of  the 
court,  strictly  directing  what  judgment  shall  be  entered,  and  may  be 
moulded,  even  after  error  brought,  by  sending  back  the  record  to  the 
court  below.'  Thus  on  the  issue  of  no  rent  in  arrear,  if  the  jury  find 
for  the  defendant  in  a  certain  sum,  and  judgment  is  entered  generally 
without  finding  the  value  of  the  goods,  though  it  is  informal,  yet  judg- 
ment may  be  entered  pro  retorno  habendo.^ 

Taking  a  confession  of  judgment  from  the  plaintiff  in  a  replevin 
upon  a  distress  for  rent,  generally,  and  without  an  entry  of  judgment 
de  retorno  habendo,  or  reservation  of  the  right  to  the  sureties  to 
exonerate  themselves  through  this  medium  of  the  common-law  judg- 
ment, or  the  rule  prescribed  by  the  11th  section  of  the  Act  of 
1772,  was  held  formerly  to  discharge  the  sureties  in  the  repleVin-bond.* 
This,  however,  is  no  longer  the  law,  the  bond  requiring,  as  will  be 
seen,  an  efficient  prosecution  throughout ;  any  failure  of  which  works  a 
forfeiture.* 

iStay  of  execution. — It  has  been  decided  by  the  Common  Pleas 
of  Philadelphia,  that  after  judgment  for  the  avowant,  the  plaintiff  is 
entitled  to  the  stay  of  execution,  given  by  the  Act  of  March  1806,' 
if  he  be  a  freeholder,  or  give  the  required  surety,  and  that,  until 
the  expiration  of  the  stay,  a  retorno  habendo  cannot  issue  against 
him.^ 

11.  ^Execution. 

The  execution  for  the  plaintiff  is  the  same  as  in  ordinary  cases,  where 
a  plaintiff  has  judgment  for  damages  and  costs.  So,  in  the  case  of  a 
distress  for  rent,  if  the  defendant  proceed  upon  the  statute  17  Car.  II. 
c.  7,  to  recover  the  arrears  of  rent,  or  value  of  the  distress,  he  cannot 
have  a  writ  of  retorno  habendo  nor  process  against  the  pledges,  nor,  as 
it  seems,  against  the  sheriff  for  taking  insufficient  pledges,  but  he  may 
have  execution  by  fi.  fa.  or  ca.  sa.  If  judgment,  however,  be  given 
against  the  plaintiff  for  not  prosecuting  his  suit  with  effect,  his  pledges 
will  be  answerable  to  the  defendant,  notwithstanding  he  has  afterwards 
proceeded  on  the  statute,  and  obtained  judgment  on  a  writ  of  inquiry, 
for  the  arrearages  of  rents  and  costs.^  But  when  the  defendant  has 
-judgment  at  common  law  de  retorno  habendo,  he  shall  have  execution 
only  by  a  writ  de  retorno  habendo,  to  have  a  return  of  the  things  dis- 
trained, and  a  fi.  fa.  or  ca.  sa.  for  his  damages  and  costs.^  The 
avowant,  however,  is  not  bound  to  sue  out  his  writ  of  retorno  habendo, 
though  a  judgment  of  return  is  entered  for  him  as  matter  of  course  when 
a  verdict  passes  in  his  favor,  but  may  proceed  upon  the  replevin-bond.' 

presumed    that    the   jury  were    unin-         ^  Purd.  Big.,  4  Smith's  Laws  329. 
Btructed  in  the  nature  of  their  duties,  or         °  Roe  v.  McCrea,  1  Ashmead  16. 
the  course  to  be  pursued ;   and  the  in-         '  4  Moore  606 ;  2  Brod.  &  Bing.  107, 

tendment  in  favor  of  the  regularity  of  s.  c. ;  2  Tidd  1078. 
their  verdict,  is  no  more  than  a  reasona-         *  2  Arch.   Pr.  74,  supra,   205  ;   5  S. 

ble  one.  &  R.  132 ;  Williams  v.  Smith,  10  S.  & 

1  Pumeroy  v.  Bruce,  13  S.  &  E.  186.  E.  206 ;  Weidel  v.  Roseberry,  13  Ibid. 

'  Ibid.  181. 

'  Gist  V.  Wilson,  2  Watts  31.  '  Albright  v.   Pickle,  4  Yeates  264  • 

*  Gibbs  V.   Bartlett,  2   W.  &  S.  33 ;  Weidel  v.  Roseberry,  13   S.  &  R.  1?1. 
post,  233. 
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The  writ  of  retorno  Tiahendo  shortly  recites  the  proceedings  and  judg- 
ment, and  commands  the  sheriff  to  cause  the  cattle  or  goods  to  be 
returned  to  the  defendant,  to  hold  to  him  irreplevisable  for  ever.  Instead 
of  issuing  a  separate  writ  of  Ji.  fa.  or  ca.  sa.  for  the  damages  and 
costs,  it  is  usual  to  incorporate  a  clause  of  fi.  fa.  or  ca.  sa.  with  the 
writ  of  retorno  habendo.  It  rarely  happens  that  this  writ  proves 
effective  in  Pennsylvania,  the  goods  being,  in  most  cases,  eloigned.  The 
return  is  made  in  short  as  in  other  cases. 

Upon  a  verdict  or  award,  finding  for  the  defendant  six  cents  dam- 
ages and  six  cents  costs,  the  defendant  cannot  take  out  a  retorno  ha- 
bendo for  the  amount  of  rent.  The  jury  must,  under  the  statute  17 
Ch.  II.  c.  7,  and  the  uniform  practice  of  Pennsylvania,  find  the  amount 
of  rent  due,  if  any.^  The  avowant  is  not  bound  to  sue  out  his  writ 
of  retorno  habendo,  though  a  judgment  of  return  is  entered  for  him  as 
a  matter  of  course,  when  a  verdict  passes  in  his  favor,  but  may  pro- 
ceed upon  the  replevin-bond,^  and  in  this  action  the  jury  may  include 
the  costs  of  the  replevin  in  their  verdict.'  If  the  sheriff  have  not 
taken  sureties,  or  the  sureties  be  insufficient,  the  defendant,  upon 
the  return  that  the  goods  are  eloigned  (that  is,  conveyed  to  places  un- 
known to  the  sheriff,  so  that  he  cannot  execute  the  writ),  may  bring  an 
action  on  the  case  against  the  sheriff,  and  recover  damages,  the  proper 
measure  of  which  is  the  value  of  the  distress  at  the  time  of  the  reple- 
vin, and  not  the  amount  of  the  rent  due.^  In  other  actions  the  execu- 
tion for  the  defendant  upon  a  judgment  of  non  pros,  nonsuit,  or  verdict, 
is  for  the  costs  only.' 

The  sheriff  is  not  bound  to  execute  a  writ  de  retorno  habendo,  unless 
some  person  attend  on  behalf  of  the  defendant,  to  show  him  the  goods  ; 
and  it  will  be  a  good  return  to  the  writ  to  say  that  no  person  did  so 
attend.^  After  verdict,  or  writ  of  inquiry  executed,  the  defendant  may 
have  a  retorno  habendo,  and  fieri  facias  in  the  same  writ.' 

We  have  seen  that  in  England,  if  to  the  retorno  habendo  the  sheriff 
return  that  the  cattle  or  goods  are  eloigned  (that  is,  conveyed  to  places 
unknown  to  him,  so  that  he  cannot  execute  the  writ),  the  defendant 
may  sue  out  a  capias  in  withernam,  requiring  the  sheriff  to  take  other 
cattle,  &c.,  eloigned,  and  deliver  them  to  the  defendant,  to  be  kept  by 
him  until  the  plaintiff  shall  deliver  to  him  the  cattle,  &c.,  originally 
replevied.  If  this  writ  be  returned  nihil,  the  defendant  may  sue  out 
an  alias,  and  after  that  a.  pluries,  or  he  may  have  a  scire  facias  against 
the  plaintiff''s  pledges,  to  show  cause  why  the  price  of  the  cattle,  &c., 
eloigned,  should  not  be  made  of  their  lands  and  goods,  and  rendered 
to  the  defendant.*  So,  the  defendant  may  have  a  scire  facias  imme- 
diately on  the  sheriff's  return  of  elongata,  without  a  previous  capias  in 
withernam  ;  ^  but  the  scire  facias  cannot  be  resorted  to  unless  a  writ 
pro  retorno  habendo  be  issued  and  returned  elongata.^"  And  this  is  the 
course  pursued  in  Pennsylvania,  where  the  capias  in  withernam  has 
not  been   introduced.'^     If  no  cause  be  shown  to  the  scire  facias, 

'  Howard   v.  Johnson,  C.   P.   Phila.  «  2  Saund.  74,  b.  c. 

1820,  MS. ;  Wh.  Dig.  520;  see  Albright  '  Tidd  1087. 

V.  Pickle,  4  Yeates  264.  '  2  Arch.  Pr.  74 ;  see  post,  Chapter  IX. 

2  4  Yeates  264.  »  Tidd  1088. 

8  1  Dallas  440.  "  2  McCord's  S.  0.  Rep.  31. 

"  1  Ibid.  341 ;  see  2  Arch.  Pr.  74.  "  Lowry  v.  Hall,  2  W.  &  S.  129. 

6  Tidd  1030. 
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a  writ  issues  to  take  the  goods  of  the  pledges.  But  if  they  have  none, 
and  the  sheriif  return  nihil  to  the  writ,  the  defendant  may  then  have 
a  scire  facias  against  the  sheriff  himself,  requiring  him  to  show  cause 
why  he  should  not  render  to  the  defendant  goods  to  the  value  of  those 
eloigned  ;  ^  or  which  is  much  the  hest,  least  circuitous,  and  usual 
method,  if  the  sheriif  have  not  taken  pledges,  or  they  be  insufficient, 
or  the  bond  be  inoperative  or  void,  the  defendant,  upon  the  return  of 
elongata,  may  bring  an  action  on  the  case  against  the  sheriflF,  and  reco- 
ver damages,  whether  a  scire  facias  have  issued  against  the  pledges  or 
not.^  In  an  action  on  the  case  against  the  sheriif,  the  declaration  musfc 
allege  that  a  writ  de  retorno  habendo  had  been  issued  and  elongata 
returned,  or  it  is  bad  on  demurrer.' 

Where  replevin  is  brought  for  a  lease,  and  the  plaintilF  recovers 
judgment  therein,  it  entitles  him  only  to  the  paper  of  the  lease,  and 
will  not  authorize  him  to  take  forcible  possession  of  the  premises.^ 

Upon  a  verdict  or  award,  finding  for  the  defendant  six  cents  dam- 
ages and  six  cents  costs,  the  defendant  cannot  take  out  a  retorno  ha- 
hendo  for  the  amount  of  rent.  The  jury  must,  under  the  statute  17 
Ch.  II.  c.  7,  and  the  uniform  practice  of  Pennsylvania,  find  the  amount 
of  rent  due,  if  any.^ 

12.  Replevin-bond,  and  proceedings  upon  it. 

Act  of  1715  does  not  apply  to  replevin-bonds. — The  Act  of  1715, 
allowing  assignees  of  bonds  to  sue  in  their  own  names,  applies  to  bonds 
for  the  payment  of  money,  and  not  to  replevin-bonds  ;  and  hence  (ex- 
cept when  the  replevin-bond  is  for  rent),  an  action  on  a  replevin-bond,- 
even  after  assignment,  must  be  in  the  name  of  the  sheriff".*  Jurisdic- 
tion is  fixed  by  the  amount  of  rent  in  arrear,  and  not  by  the  penalty 
in  the  bond.' 

Assignment  of  bond — Sheriff's  liability. — Where  there  are  two  de- 
fendants, one  of  whom  avows,  and  the  other  makes  cognisance,  both 
the  avowant  and  person  making  cognisance  may  take  an  assignment 
of  the  replevin-bond  and  sue  jointly  upon  it;*  and  in  that  action  the 
extent  of  the  penalty  may  be  recovered.^  The  bond  may  be  assigned 
to  the  avowant  only,  and  he  may  sue  without  joining  the  party  who 
made  cognisance  ;'"  and  where  there  is  no  avowant  on  record,  the  action 
should  be  brought  by  the  person  making  cognisance.'^  By  taking  an 
assignment  of  the  replevin-bond,  the  remedy  against  the  sheriff  is  not 
waived,  and  therefore  if  after  proceeding  against  the  pledges,  they  are 
found  to  be  insolvent,  the  party  may  bring  his  action  against  the  sheriff 
for  taking  insufficient  pledges.'^  In  such  action,  the  assignee  of  the 
bond  cannot  recover  as  special  damage  (beyond  the  penalty  of  the 
bond)  the  expenses  of  a  fruitless  action  against  the  pledges,  unless  he 
gives  the  sheriff  notice  of  his  intention  to  sue  them."    The  good  sense 

1 1  Saund.  195,  n.  3.  Watts  232. 

M  B.  &  P.  378 ;  18  Johns.  435.  '  Freedenbere  v.  Meeteer,  7  P.  L.  J. 

'  18  Johns.  435.     See  form  of  Narr.  244. 

Read's  Dig.  421.  s  3  Maule  &  Selw.  180. 

I       *  Clark  V.  Nevell,  D.  C.  C.  P.,  7  Leg.  »  2  Arch.  Pr.  64:  15  Mass.  154. 

Int-  ^9.  1"  1  B.  &  P.  381,  n. 

'  Howard  v.  Johnson,  1  Ash.  58.  "  Ibid.  378. 

«  Balsley  v.  Hoffman,  1  Harris  613 ;  "  1  Saund.  195,  e. 

Thompson  v.  Scholefield,  Dist.  Ct.  C.  C.  "  3  Bins;.   56,  C.  B. :  see  18  Johns 

P.,  Dec.  1848.     See  Tibbal  u.  Cahoon,  10  435.                               . ,  ste  lo  jonns. 
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and  justice  of  the  case  are,  that  the  sheriflF  shall  not  be  liable  further 
than  the  sureties  would  have  been  if  he  had  done  his  duty,  viz.,  to  the 
amount  of  double  the  value  of  the  goods.'  If  the  defendant  in  replevin 
give  time  to  the  plaintiif,  the  sureties,  it  seems,  are  not  discharged ; 
,'  for  this  has  no  similitude  to  the  case  of  bail  on  an  arrest,  who  are  dis- 
charged by  the  delay  because  it  impedes  them  in  the  remedy  which 
they  have,  by  rendering  the  principal ;  but  in  replevin,  the  sureties 
cannot  take  the  goods  of  the  plaintiff,  and  restore  them  to  the  avowant.^ 
Where  the  action  was  brought  against  the  pledges  before  the  bond  was 
forfeited,  the  Court  of  C.  B.  refused  to  set  aside  the  proceedings,  say- 
ing that  the  matter  might  be  pleaded  as  a  defence  to  the  action.' 

Our  Act  of  1772  followed  the  English  statute,  not  only  in  its  terms 
but  in  its  construction,  and  it  is  settled  under  it  that  the  sheriff  is 
responsible  for  the  sufficiency  of  the  sureties  at  the  determination  of 
the  replevin.''  Still,  the  avowant's  action  against  the  sheriff  is  sus- 
pended while  proceedings  against  the  sureties  by  judgment  and  execu- 
tion are  in  progress  ;  and  as  the  sheriff's  liability  is  a  resulting  one, 
and  the  bond  is  his  security  as  well  as  that  of  the  avowant,  the  latter 
must  not  impair  or  depreciate  it,  as  by  taking  judgment  against  one 
only,  and  thus  discharging  the  other.'  The  mere  taking  an  assign- 
ment of  a  replevin-bond  does  not  discharge  the  sheriff;^  and  suit  may 
be  brought  in  the  name  of  the  avowant.'' 

Condition  of  bond. — The  condition  of  a  replevin-bond  is  to  prose- 
cute the  suit  with  effect,  and  make  return,  if  it  shall  be  adjudged.  It 
is  not  with  alternative  branches,  coupled  disjunctively ;  but  they  are 
distinct  and  independent,  and  a  breach  of  one  occasions  a  forfeiture. 
The  term  prosecuting  with  effect,  means  with  success,  and  extends  to 
one  continued  prosecution,  from  the  commencement  to  the  end  of  the 
suit.  Hence  the  condition  is  broken,  and  a  right  of  action  and  suit 
accrues,  if  plaintiff's  successful  judgment  below  be  reversed  on  error, 
and  no  venire  de  novo  be  awarded.* 

Judgment  de  retorno  habendo. — The  judgment  de  retorno  habendo 
is  not  indispensable  for  a  recovery  on  the  replevin-bond.  The  writ  on 
that  judgment  is  not  in  general  use ; '  and  it  is  doubted  by  Judge 
Rogers  (though,  so  far  as  Philadelphia  is  concerned,  without  autho- 
rity), whether  it  ever  was  issued  in  this  State.  Such  a  judgment  is 
not  intended  for  defendant's  benefit,  but  for  the  plaintiff  in  the  bond, 
who,  in  some  cases,  may  prefer  a  return  to  the  damages  assessed  by 
the  jury.  A  person  who  has  deprived  another  of  his  goods,  and 
retained  them  until  nearly  destroyed  by  use,  cannot  save  a  forfeiture 
of  his  bond,  by  an  offer  to  return  them  after  judgment  against  him, 
nor  can  the  sureties  be  placed  in  any  better  situation.'"  It  was  said  by 
Judge  Coulter,  however,  that  where  the  defendant  in  replevin  renders 

1  2  n.  B.  547.  "  Ibid. ;   Myers  v.  Clark,  3  W.  &  S. 

2  6  Taunt.  379 ;  7  Ibid.  97 ;  sed  vide  539.  See  ante,  p.  209,  and  cases  cited 
s.  c.  3  Price  214.  in  note  (*).  ,   ,      .  . 

'5  Taunt.  776.  As  to  pleadings  in  debt  'Bright.   Dig.   867  note   (»),  citing 

on   replevin-bonds,  see  5   Dane's   Abr.  McMiohael  v.  Harper,  D.  C. 

521,  et  sea. ;  see  also,  2  Harrison's  Index,  ^  Qibbs  u.  Bartlett,  2  W.  &  S.  29. 

384         ^  '  'Weidel  v.   Roseberry,  13   S.  &  R. 

*'See  ante,  p.  209,  and  cases  cited  in  181 ;  Kimmel  v.  Kint,  2  Watts  432. 

note.    "         '^        '  10  Gibbs  «.  Bartlett,  2  W.  &  S.  33. 

6  bom.  V.  Rees,  3  Wh.  127. 
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one  of  the  conditions  of  the  bond  impossible  by  taking  judgment  for  a 
sum  certain,  instead  of  the  common-law  judgment  of  retorno  habendo, 
the  surety  is  discharged.'  The  value  fixed  by  the  plaintiff  on  the 
goodsin  the  writ  has  ever  been  considered  as  primd  facie  evidence  of 
their  value,  but  not  conclusive.  It  is  strong  evidence,  because  it-may 
amount  to  a  confession  of  record ;  but  still,  it  is  open  to  countervail- 
ing proof  of  the  real  value.^  In  an  action  against  a  sheriif,  founded 
upon  alleged  neglect  or  misconduct  in  the  execution  of  a  writ  of  reple- 
vin, the  plaintiff  is  bound  by  the  value  of  the  goods  stated  in  the  writ 
of  replevin.^ 

Surety's  lialility. — The  surety  is  answerable  to  the  extent  of  the 
penalty  of  the  bond,  for  the  value  of  the  property,  and  also  for  the 
damages  found  in  favor  of  the  defendant  in  the  replevin  suit,  and  for 
costs.  In  a  suit  on  such  bond,  the  defendant  or  the  plaintiff  in  reply, 
may  give  evidence  of  the  value  of  the  property,  prior  and  subsequent 
to  the  time  it  was  replevied.^  A  surety  in  a  replevin-bond,  who  had 
notice  of  the  plaintiff's  claim  of  title,  cannot  set  up  an  arrangement 
between  the  plaintiff  and  defendant,  by  which  the  apparent  ownership 
of  the  chattel  was  given  to  the  defendant,  while  in  fact  the  property 
was  to  be  with  the  plaintiff.  Nor  can  he  set  up  an  arrangement  between 
them  for  an  illegal  purpose,  when  he  was  not  defrauded  thereby.'  He 
may,  however,  with  consent  of  his  principal,  set  off  a  judgment 
obtained  by  his  principal  against  the  defendant  in  replevin,  for  whose 
use  the  suit  trying  was  brought.*  A  replevin-bond  is  not  void  because 
the  sheriff  has  taken  two  sureties ;  but  a  .  recovery  may  be  had 
thereon.'^ 

13.  Claim  property  bond,  and  proceedings  upon  it. 

"  The  claim  property  bond,"  says  Mr.  Morris,  in  his  lucid  and 
authoritative  treatise,  "  is  unknown  in  English  practice,  and  in  this 
country  is  confined  to  Pennsylvania  and  Delaware.  In  England,  a 
claim  of  property  on  the  part  of  the  defendant,  as  we  have  seen,  puts 
a  stop  to  the  proceedings,  until  a  writ  de  proprietate  probanda  is 
issued.  That  writ  is  not  in  use  in. Pennsylvania.  The  practice,  under 
the  Act  of  1705,  has  created  what  may  be  called  the  common  law  on 
this  subject  in  that  State.  Where  the  writ  of  replevin  issues,  the  de- 
fendant may  put  in  a  claim  of  property,  and  on  giving  bond  to  the 
sheriff  in  double  the  value  of  the  goods,  to  answer  for  their  value  if  he 
shall  not  succeed  in  the  suit,  he  is  entitled  to  retain  the  goods.  The 
sheriff  will  return  this  fact  to  the  writ  of  replevin. 

"  It  is  the  duty  of  the  sheriff,  before  he  removes  the  goods,  to  allow 
the  defendant  reasonable  time  to  obtain  security.  If  he  does  not,  he 
cannot,  in  an  action  of  trespass,  justify  under  the  writ  in  replevin.* 
The  obligation  entered  into  is  called  a  claim  property  bond,  and  is  in 
form  a  bond  to  the  sheriff  in  double  the  value  of  the  goods,  conditioned 
that  the  defendant  shall  establish  his  claim  of  property  on  the  trial, 
and. well  and  truly  deliver  up  the  property  to  the  plaintiff,  if  the  pro- 

'  Coulter,   J.,   4    Barr    352,   citing  *  Balsley  o.  Hoffman,  1  Harris  603 ; 

Kimmel  v.  Kiut,  2  Watts  431 ;  Chaffee  Tibbal  v.  Cahoon,  10  Watts  235. 

V.  Sangston,  10  Watts  268 ;  though  see  '*  Dannels  v.  Fitoh,  8  Barr  495. 

Gibbs  V.  Bartlett,  2  W.  &  S.  33.  «  Balsley  v.  Hoffman,  1  Harris  603. 

^  Gibbs  V.  Bartlett,  2  W.  &  S.  35.  ■  '  Saeltzer  v.  Ginther,  2  Miles  86. 

'  Com.  t).  Lelar,  D.  C.  C.  P.,  8  Leg.  '  Hocker  v.    Striker,    1    Dallas   225 ; 

Int.  50;  1  Pliila.  K.  173.  Pearoe  v.  Humphreys,  14  S.  &  R.  23,  25. 
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perty  thereof  shall  be  adjudged  to  be  in  him,  and  to  indemnify  the 
sheriff.'  There  is  no  statute  prescribing  the  form  of  this  bond  ;  it  will 
not,  therefore,  be  void,  if  it  contain  some  conditions  contrary  to  law, 
and  some  that  are  good  and  lawful ;  but  the  conditions  which  are 
against  law  will  be  void  ab  initio,  while  the  others  will  stand  good. 
Thus,  where  a  claim  property  bond  contained  a  condition  to  make  a 
return  of  the  goods,  if  a  return  should  be  awarded,  it  was  held  that, 
although  this  condition  was  erroneously  in  the  bond,  as  it  looked  to  a 
judgment  which  could  never  be  entered  for  the  plaintiif  in  replevin,  to 
wit,  the  judgment  of  retorno  habendo,  yet  it  was  simply  void  as  being 
harmless  and  without  effect;^  and  that  the  plaintiff  might  recover  on 
the  bond  for  a  breach  of  the  conditions  which  were  good.  The  condi- 
tion in  the  bond,  in  the  appendix,  which  is  in  the  form  used  in  Phila- 
delphia county,  to  deliver  up  the  goods  to  the  plaintiif  if  the  property 
thereof  shall  be  adjudged  in  him,  looks  to  a  regular  judgment,  and  is 
not  to  be  confounded  with  the  condition  held  to  be  invalid  in  Chaifee 
V.  Sangston. 

"  The  bond  may  be  assigned  to  the  plaintiff  in  the  replevin,  but  the 
action  upon  it  must  be  brought  in  the  name  of  the  sheriff  to  his  use.' 
The  omission  to  set  out  in  the  declaration  the  proceedings  and  judg- 
ment in  the  replevin,  though  good  cause  for  demurrer,  is  cured  by 
verdict.^ 

"  The  sureties  in  the  claim  property  bond  are  liable  to  the  full  amount 
of  the  penalty  of  their  bond.  In  Miller  v.  Foutz,°  the  court  repudiate 
the  idea  that  the  plaintiff  should  recover  the  value  of  the  goods  only, 
and  they  ask :  "  Suppose  a  family  picture,  or  piece  of  plate,  or  (as 
this  case  turned  out  in  the  evidence  on  the  trial)  the  produce  of  a  farm 
for  one  whole  year,  unlawfully  taken  and  detained  by  a  wrongdoer, 
shall  the  mere  value  of  the  property  be  the  sole  measure  of  damages  ?" 
This  reasoning  would  apply  equally  well  to  the  sureties  in  the  replevin- 
bond.  There  may  be  cases,  undoubtedly,  in  which  the  market  or 
money  value  of  an  article  could  not  be  considered  as  an  equivalent  for 
its  loss  to  the  owner,  and  this  whetheK  he  be  deprived  of  it  by  writ  of 
replevin,  or  kept  out  of  it  by  the  claim  property  bond.  In  the  former 
case,  we  have  seen  that  interest  upon  the  value  of  the  article,  when 
taken,  from  the  time  of  taking,  is  the  regular  measure  of  damages, 
where  there  has  been  no  wanton,  vexatious,  oppressive,  or  culpable 
conduct,  and  that  the  defendant  is  not  entitled  to  any  special  damages 
he  has  sustained  by  the  interruption  of  his  business,  caused  by  the 
replevin.*  It  is  difficult  to  discover  any  good  reason  for  a  difference, 
and  perhaps  Miller  v.  Foutz  would  now  be  construed  as  propounding 
the  same  doctrine. 

"  In  New  York,  under  the  Eevised  Statutes,  a  proceeding  somewhat 
analogous  to  the  writ  de  proprietate  probanda  prevailed.  There,  if  a 
claim  of  property  were  made  by  the  defendant,  or  any  other  person  in 
possession  of  the  goods,  and  the  fees  of  a  jury  for  trying  such  claim 
were  paid  to  the  sheriff,  he  was  required  to  take  the  goods  into  his 

'  See  Form,  in  the  Appendix.  [n] ;  Thompson  v.  Schofield,  Ibid. 

2  Chaffee  v.  Sansston,  10  Watts  265 ;         ^  Chaffee  v.  Sangston,  10  Ibid.  265. 
Moore  V.  Shenk,  3  Barr  13.  *  2  Yeates  418. 

»  Fitler  V.  Roberts,  D.  C.  Phila.  Co.,         *  MoCabe  v.  Moorehead,  1  W .  &  b. 

cited  by  Mr.  Brightly,  Dig.  p.  867,  note  513 ;  Gibbs  v.  Bartlett,  2  W.  &  S.  35. 
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possession,  and  detain  them  in  his  custody,  and,  forthwith,  to  summon 
a  jury  to  appear  before  him,  at  such  time  and  place  as  he  might  specify, 
which  time  was  required  to  be  within  two  days  thereafter,  to  try  the 
validity  of  such  claim. 

"  The  new  code  of  procedure  has  superseded  this  system,  and  intro- 
duced a  proceeding  very  similar  to  the  claim  property  bond  in  Penn- 
sylvania. The  most  material  difference  being,  that  a  redelivery  to  the 
plaintiff  is  stipulated  for  by  the  claimant,  if  such  delivery  shall  be 
adjudged  by  the  court.  The  code  does  not  provide  for  any  change  in 
the  judgment  for  the  plaintiff,  which,  as  we  have  seen,  was  at  common 
law  for  the  value  of  the  property,  and  not  a  judgment  of  retorno 
habendo.  But  under  the  Revised  Statutes,  the  plaintiff  was  allowed, 
in  addition  to  the  judgment  for  the  value  of  the  chattels,  a  judgment 
that  they  should  be  delivered  to  him  without  delay,'  and  as  the  new 
code  only  touches  the  process,  it  is  to  be  presumed  that  he  is  still  enti- 
tled to  this  judgment.  The  statutes  of  Arkansas  have  followed  the 
Eevised  Statutes  of  New  York.  The  statute  law  of  the  other  States 
attaches  no  importance  to  the  claim  of  property  by  the  defendant. 
Such  claim  does  not,  in  any  manner,  interfere  with  the  operation  of  the 
writ  of  replevin,  and  the  writ  de  proprietate  probanda  is  not  allowed. 
The  affidavit  of  property  and  right  of  possession,  exacted  from  the 
plaintiff  before  he  is  entitled  to  the  writ,  and  his  bond  to  prosecute 
with  effect,  are  looked  upon  as  sufficient  protections  to  the  defendant. 

"  The  Pennsylvania  practice  has  some  features  which  recommend  it 
in  preference  to  any  other.  And  this  seems  to  have  been  felt  by  the 
authors  of  the  new  code  in  New  York  who  have  adopted  it,  with  an 
alteration,  derived  from  their  Revised  Statutes,  giving  the  plaintiff  the 
benefit  of  a  judgment  for  a  return  if  he  wishes  it,  which  is  in  theory, 
at  any  rate,  an  improvement.  The  Pennsylvania  practice  is  but  a 
recognition  of  the  familiar  maxim,  melior  est  conditio  possidentis.  The 
plaintiff  before  trial  is  but  a  claimant  of  the  property.  If  the  defend- 
ant assumes  the  same  attitude,  and  gives  security  to  establish  his  claim, 
it  is  but  in  accordance  with  general  principles  that  he  should  retain 
the  possession  during  the  pendency  of  the  action.  In  England,  where 
replevin  was  used  chiefly  to  test  the  right  to  distrain,  and  was  gene- 
rally held  not  to  apply  to  other  cases,  the  property  was  regarded  as 
primd  facie  belonging  to  the  plaintiff ;  and  that  he  might  not  be  de- 
barred from  the  possession  of  his  property  pending  the  action,  by  a 
vexatious  claim  of  property  on  the  part  of  the  defendant,  the  writ  de 
proprietate  probanda  was  devised  to  try  this  preliminary  question  at 
once,  that,  if  the  property  was  the  plaintiff's,  he  might  have  possession 
of  it  pending  the  suit.  In  this  country,  where  the  action  is  used  to 
try  the  right  of  property  and  possession  as  well  as  to  test  the  right  to 
distrain,  the  property  is  not  primd  facie  in  the  plaintiff,  but  in  the 
defendant,  as  being  the  party  in  possession,  hence  the  propriety  of  not 
disturbing  his  possession,  where  he  claims  property,  and  is  willing  to 
give  security  to  abide  the  judgment  of  the  court.  It  might  be  an  im- 
'  provement  in  the  Pennsylvania  practice  to  adopt  the  Delaware  con- 
struction of  the  law,  and  allow  the  defendant,  in  all  cases,  to  take  judg- 
ment for  the  value  of  the  goods  as  well  as  a  retorno  habendo  ;  and  to 

'  Kev.  Stat.  New  York,  tit.  "  Replevin,"  ?  49. 
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extend  to  the  plaintiff,  where  the  goods  have  not  been  delivered  to  him 
in  the  first  instance,  the  benefits  of  a  judgment  of  retorno  habendo,  if 
he  desires  it.  The  Revised  Statutes  of  New  York  provided,  in  a 
measure,  for  both  these  changes ;  we  have  seen  that  they  gave  the 
plaintiff  the  benefit  of  a  retorno  habendo,  or  order  for  delivery,  which 
was  equivalent  thereto.  They  also  authorized  the  defendant,  when  he 
was  entitled  to  a  judgment  of  retorno  habendo,  except  in  cases  where 
the  property  replevied  had  been  distrained,  to  take,  instead  thereof,  a 
judgment  for  the  value  of  the  property,  to  be  assessed  by  the  jury,  or 
by  writ  of  inquiry,  as  the  case  might  be."^ 

1  Rev.  Stat.  New  York,  tit.  "  Replevin,"  ^  55  ;  Morris  on  Replevin  216. 
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Section  I. 
Section  II. 


Of  Dowkr. 
Of  Paetition. 


Eeal  actions  generally. 
Real  and  mixed  actions. 
Object  of  the  present  chapter. 

Section  I.     Dower.     P.  244. 
1.  Action  generally. 

When  widow  is  entitled  to  dower. 

Nature  of  dower. 

When  remedy  is  at  law  and  not  in  the 
Orphans'  Court. 

When  widow  may  maintain  action. 

To  what  dower  is  confined. 

Statute  of  Merton. 

Statute  of  Henry  III. 

Improvements. 

Sale. 

What  constitutes  dower. 

When  right  attaches. 

Common-law  right. 

Statutory  right. 

Acts  of  1794,  1797,  1833. 

Election. 

Ciril  death  of  husband. 

2.  Writ,  service,  appearance,  and  abatement. 
Two  writs  of  dower. 

Statute  Westminster  I. 
praecipe. 
Writ. 
Parties. 
Serrice. 

Service  out  of  State. 

Formerly  abated  by  death  but  does  no 
longer. 

3.  Count,  Pleadings,  and  other  Proceedings 
subsequent  to  Appearance,  and  Previous  to 
Trial. 

Declaration. 

What  the  count  must  contain. 
View. 

Pleas — Voucher  to  warranty. 
Special  pleas  in  abatement. 
Non  tenuere  may  be  pleaded  in  abate- 
ment. 

Pleas  in  bar,  two  sorts,  no  general  issue. 
Pleas  denying  right  to  dower. \ 

1 .  Ne  unques  seisie  que  dower. 

2.  Husband  alive. 


3.  Ne  unques  accouple  en  loyal  matri- 
monie. 

4.  Elopement. 

5.  Divorce. 

6.  Jointure. 

7.  Devise  or  bequest. 

8.  Recovery  against  husband. 

9.  Levy  of  fine  by  husband. 

1 0 .  Levy  of  fine  by  demandant  and  her 
husband. 

1 1 .  Outstanding  term. 

12.  Release. 

13.  Mortgage  or  judgment. 

14.  Sale. 

15.  Assignment  of  dower. 

16.  Statute  of  Limitations. 

Alienage  and  attainder. 
Notice  of  special  matter. 
Pleas  admitting  right  but  alleging  excuse, 

17.  Detention  of  deeds. 

18.  Tout  temps  prist. 

19.  Tout  temps  prist  et  encore  prist. 
Repugnant  pleas  not  pleadable. 
Evidence. 

4.  Judgment  by  Default,  and  Writ  of  Inquiry. 
English  mode  of  procedure. 

Writs  of  magnum  cape  and  parvum  cape. 
Judgment  for  want  of  an  appearance. 
Writ  of  seisin  and  inquiry. 
Tenant  must  have  notice  of  executing 
writ  of  inquiry. 

Duty  of  sheriff — Inquest. 

5.  Trial,  Damages,  Verdict,  Final  Judgment, 
Execution,  and  subsequent  Proceedings. 
Jury  trial . 

Damages. 

Measure  of  damages. 

Mesne  profits. 

Finding  of  jury. 

Habere  facias. 

Assignment  by  metes  and  bounds. 

Section  II.    Partition.     P.  272. 

1.  Action  in  general.  ' 

Common  law  inadequate.  ' 

Statute  of  Henry  VIII. 
Equitable  estate  will  support  partition- 
Judgment  on  mortgage  no  obstacle  to  parti- 
tion. 

(239) 
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Partition  in  Pennsylvania.  Three  me- 
thods now. 

Subject  of  this  action. 

Judgment  quod  partitio  when  not  bar. 

Adverse  possession. 

2.  Jurisdiction, 
Act  of  1799. 
Act  of  1806. 
Act  of  1846. 

3.  Parties. 
Act  of  1835. 
Between  whom  made. 
Co-plaintiffs. 

"Who    may   maintain — Who   should    be 
joined  in  writ. 
Act  of  1840. 
Act  of  1842. 

4.  Summons  and  Service. 
Act  of  1835. 

Service  on  minor — Act  of  1836. 
Guardian  ad  litem. 
Guardian  mus/  give  security. 
Act  of  1850 — Publication. 

5.  Return  to  Summons. 
Form  of  return. 

Time  and  manner  of  service. 
Narr.  and  judgment. 

6.  Proceedings  on  Default  of  Appearance. 
Acts  of  1807  and  1821. 

Plea  and  issue. 
Judgment  by  default. 

7.  Defence  and  Proceedings  thereon. 
Pleadings. 

Evidence. 
Trial. 
Nol.  pros. 

8.  Judgment  by  Confession. 

9.  Judgment  upon  Examination. 

Act  of  1817,  examination  of  plaintiff's 
title — entry  on  record. 

10.  Breve  de  Partitione  Facienda. 

Act  of  1850 — parties  not  appearing  pur- 
parts remain. 

11.  Inquest,    Return  and  Action  of  Court 
thereon. 

Execution  of  writ  of  partition — Inquest 
under  Act  of  1799. 

Acts  of  1854  and  1856 — Partition  in 
different  counties. 

Duty  of  sheriff's  inquest. 

Valuation  of  purparts  by  inquest. 

To  be  divided  into  purparts. 

Valuation  and  appraisement. 


Valuation  by  Act  of  1821. 

Commissioners  under  Act  of  1855. 

Eecent  legislation. 

Act  of  1841 — Parties  to  accept  or  refuse. 

Act  of  1847 — Wife's  estate. 

Act  of  1850 — Allotment  of  shares  and 
future  partition. 

Act  of  1851 — Contiguous  lanSs. 

Act  of  1852 — Repealer. 

Act  of  1841 — Allotment  by  court. 

Act  of  1849 — Allotment  by  sheriff. 

Return  of  the  inquest. 

Assent  and  renunciation  of  parties. 

Act  of  1849 — Proceedings  to  be  recorded. 

Act  of  1850 — "  Partition  docket"  to  be 
kept. 

Act  of  1863 — Administrators  to  file  ac- 
counts in  cases  of  partition. 

Act  of  1 863 — Providing  for  sale  by  mas- 
ter in  proceedings  for  partition. 

Act  of  1865 — The  purchase-money  on 
sale  in  partition  may  be  paid  into  court. 

Confirmation  of  return. 

12.  Order  of  Sale  when  made. 
Order  of  sale  when  made. 
Adequacy  of  price. 
Unseated  lands. 

13.  Sheriff's  Deed,  and  herein  of  Distribu- 
tive Interests. 

Parties  offering  highest  price  to  have 
choice  of  purparts. 

When  payments  may  he  made  into  court. 

When  title  of  parties  appears  from  the 
proceedings. 

Exemplification  for  lands  in  different 
county. 

Act  of  1824— Death  of  sheriff. 

Ejectment — Partition  does  not  decide 
title. 

When  party  is  insane. 

Scire  facias. 

Irregular  proceedings  not  void. 

Orphans'  Court  can  only  order  sale  when 
all  refuse  to  take — ^Defective  recognisance 
should  be  remedied. 

14.  Costs. 
Act  of  1835. 

Act  of  1850 — Sheriff's  and  jury  costs 
and  fees. 

Prothonotary  to  keep  docket  and  have 
fees. 

Act  of  1864 — ^Provisions  as  to  fees  and 
costs. 

15.  Error. 

Act  of  1842— Writ  of  error. 


Previously  to  a  particular  survey  of  the  proceedings  in  the  action 
of  dower,  we  will  take  occasion  here  to  make  some  observations  on  the 
subject  of  REAL  ACTIONS  generally. 

Real  actions  generally. — It  has  been  held  by  some  lawyers  and 
judges  in  this  State,  that  the  Act  of  Assembly  which  provides  that  two 
verdicts  and  judgments  in  favor  of  the  same  party  obtained  in  the 
action  of  ejectment  shall  be  conclusive  and  bar  the  right  for  ever,  has 
destroyed  the  existence  of  real  actions,  and  prescribed  the  writ  of 
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ejectment  as  the  only  form  of  action  by  which  the  possession  of  land 
should  be  recovered.  And  it  has  been  argued,  that  because  a  recovery 
in  a  real  action  bars  the  right,  it  militates  with  the  provision  in  the 
ejectment-law,  that  nothing  less  than  two  verdicts  shall  be  conclusive 
of  the  right.  On  the  other  hand,  it  is  said,  that  that  law  has  no  refer- 
ence to  real  actions,  but  is  expressly  confined  to  writs  of  ejectment ; 
and  that  if  it  adeemed  all  other  actions  for  the  recovery  of  land,  the 
writ  of  dower  would  be  included.  It  might  also  have  been  said  that 
the  conclusiveness  of  one  judgment  in  a  real  action  extends  to  both 
parties,  and  either  may  reap  its  benefit  or  suffer  its  mischief.  It  has 
been  further  said,  in  opposition  to  the  validity  of  real  actions  in  Penn- 
sylvania, "  that  it  was  the  great  aim  of  the  legislature  to  get  rid  of  the 
artificial  structure  of  the  old  action  of  ejectment,  and  to  bring  the  form 
of  the  proceeding  to  a  level  with  the  comprehension  of  the  people  ;  but 
they  have  legislated  in  vain,  if  actions,  tenfold  more  obscure  in  their 
principles  and  intricate  as  respects  the  pleadings,  may  be  substituted 
for  them ;  that,  in  abolishing  the  old  form  of  ejectment  for  its  techni- 
cality, the"  act  of  the  legislature  gives  rise  to  a  direct  and  satisfactory 
implication  of  intention,  that  no  other  form  of  action  pregnant  with  the 
same  inconvenience,  or  standing  in  equal  mischief,  was,  in  no  event,  to 
be  resorted  to.'"  The  question  was  discussed  and  decided  in  the  case 
of  Witherow  v.  Keller,^  in  favor  of  the  right  to  maintain  real  actions 
in  Pennsylvania.  It  was  said,  however,  by  the  Chief  Justice  in  that 
case,  that  "  there  might  be  some  ground  for  an  argument  that,  after  two 
successive  verdicts  and  judgments  for  the  same  person,  or  a  third  ver- 
dict and  judgment,  where  there  had  been  verdict  against  verdict,  the 
right  was  settled,  and  no  other  action  of  any  kind  could  be  maintained. 
But  in  any  other  case,  there  is  no  intimation  of  an  intent,  in  the  eject- 
ment acts,  to  interfere  with  the  right  of  either  party  to  resort  to  another 
kind  of  action."  Further,  that  the  judges  of  the  Supreme  Court  have 
expressed  their  unanimous  opinions  that  real  and  possessory  actions, 
other  than  ejectment,  were  extended  to  this  State,  in  the  report  of  the 
British  statutes  in  force,  which  includes  several  statutes  on  the  subject 
of  such  actions.  And  that  the  legislature  of  this  State  has  taken  for 
granted  that  they  did  extend  here,  as  plainly  appears  in  the  Act  "  for 
the  limitation  of  actions  to  be  brought  for  the  inheritance  or  possession 
of  real  property,  or  upon  penal  Acts  of  Assembly,"  passed  the  26th 
of  March  1785.  That  the  distinction  between  the  inheritance  and  pos- 
session, in  the  title,  is  applicable  to  other  actions  than  ejectment,  which 
is  confined  to  the  possession  only ;  and  in  the  second  section  of  the  act, 
it  is  expressly  enacted  that  no  person  shall  have  or  maintain  any  Writ 
of  right,  or  any  other  real  or  possessory  writ  or  action  for  any  lands, 
&c.,  of  the  seisin  or  possession  of  himself,  or  his  ancestors,  &c.,  nor 
declare  or  allege  any  other  seisin  or  possession  of  himself  or  his  an- 
cestors, &c.,  than  within  21  years  next  before  such  writ,  &c.,  hereafter 
to  be  sued. 

It  was  also  determined  that  no  well-founded  inference  could  be 
drawn  from  the  circumstance   of  a  real  action's  never  having  been 
brought  before  against  the  right  to  maintain  it ;  that  the  first  settlers  ■ 
of  Pennsylvania  brought  with  them  the  common  law  in  general,  except 

'  Witherow  v.  Keller,  11  S.  &  R.  276.  ''  Ibid. 
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such  parts  thereof  as  were  unfit  for  colonies  ;  that  it  might  he  expected 
in  a  young  country,  many  years  would  elapse  before  there  would  be  a 
necessity  to  make  use  of  all  the  forms  of  action  in  practice  in  an  old 
country,  far  advanced  in  arts,  commerce,  and  civilization  ;  that  accord- 
ingly such  has  been  the  case  ;  the  action  of  ejectment  being  the  most 
simple  and  convenient  for  the  trial  of  titles  to  land,  is  almost  the  only  one 
which  has  been  used  ;  but  that  other  actions  may  be  found  in  particular 
cases,  not  only  useful,  but  necessary.  That,  however,  antiquated  real 
actions  should  not  be  adopted  unnecessarily,  and  that  they  would  be  dis- 
countenanced in  cases  where  an  ejectment  would  be  a  complete  remedy. 

Ileal  and  mixed  actions. — Several  real  and  mixed  actions  have  been 
sustained  in  Pennsylvania  by  the  Supreme  Court.  It  is  hardly  neces- 
sary to  mention  dower,  it  being  a  remedy  of  constant  application. 
The  assize  of  nuisance  has  been  recognised  as  a  valid  judicial  remedy.* 
A  writ  of  quod  permittat  prosternere  was  maintained  at  Hisi  J'rius, 
at  Chambersburg.^  So,  a  writ  of  entry  sur  disseisin,  &c.^  And  a 
writ  of  waste,  in  which  the  place  wasted  is  recovered,  with  treble  dam- 
ages, may  be  supported.*  This  writ  is  very  seldom  resorted  to  in 
modern  practice,  either  in  England  or  this  country :  for  leases  have 
usually  a  clause  in  them,  giving  the  lessor  a  power  of  entry  in  case 
the  lessee  commit  waste  or  destruction,  and  the  lessor  may  thereupon 
recover  the  premises  in  an  ejectment :  and  the  eifect  of  the  writ  of 
waste,  with  respect  to  damages,  is  now  obtained  by  the  action  on  the 
case.  Should  it,  however,  be  deemed  expedient  to  adopt  the  remedy 
of  a  writ  of  waste,  the  proceedings  in  it  may  be  found  very  lucidly 
detailed  by  Mr.  Archbold,  in  his  Digest  of  Pleading,  B.  III.  c.  7. 

Besides  the  preceding  forma  of  real  and  mixed  actions,  there  were 
anciently  a  great  variety  in  use  in  England,  in  most  of  which  the  object 
was  the  recovery  of  an  estate  in  fee,  or  of  freehold  in  lands  or  tene- 
ments ;  for  a  term  of  years  being  regarded  as  an  inferior  estate,  the 
termor  was  furnished  only  with  a  remedy  of  an  inferior  nature.  The 
varieties  of  these  actions  are  enumerated  and  described  by  the  author 
just  mentioned,  and  the  pleading  and  evidence  treated  of  in  his  2d  and 
3d  Books,  from  which  it  appears  that  they  are  for  the  most  part  obso- 
lete in  his  own  country.  The  principal  division  of  these  actions  is 
into  droitural  and  possessory  ;  in  the  former  of  which,  the  demandant 
or  plaintiff  founds  his  claim  against  the  tenant  or  defendant,  on  his 
right  of  property ;  in  the  latter,  the  demandant  rests  only  on  a  right 
of  possession.  Possessory  actions  were  inferior  in  degree  to  the  droit- 
ural ;  and  it  was  an  established  rule  that  a  party  who  had  been  barred 
in  an  action  of  one  description,  could  not  resort  to  an  action  of  an 
equal  or  inferior  degree ;  but  if  defeated  on  an  inferior,  he  might  still 
avail  himself  of  a  higher  writ.  Hence,  if  a  demandant  could  not 
establish  his  right  of  possession  in  a  possessory  action,  he  might  not- 
withstanding vindicate  his  right  of  property  in  an  action  founded  on 
the  mere  right.'  We  have  seen  that  in  Pennsylvania  the  right  is  not 
barred  by  one  action  of  ejectment,  and  that  if  the  party  defeated  in 
]  the  first  action  of  ejectment  be  successful  in  a  second,  his  opponent 

^Livezey  y.  Gorgas,   2   Binn.   192;  '  Witherow  «.  Keller,  11  S.  &  R.  271. 

Barnet  v.  Ihrie,  1  Kawle  44.  *  Per  Duncan,  J.,  Lyle  i'.  Richards, 

2  Per  Duncan,  J.,  Lyle  v.  Richards,  9  S.  &  R.  367. 

9  S.  &  R.  367.  '  2  Dunl.  Pr.  902. 
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may  institute  a  third  action,  which,  when  determined,  will  be  decisive 
and  conclusive  of  the  right ;  it  is  extremely  probable,  too,  of  the  right 
for  ever.  It  appears,  therefore,  that  the  advantage  obtained  by  resort- 
ing to  a  higher  writ  for  the  recovery  of  land,  in  England,  after  failing 
in  an  inferior  one,  does  not  recommend  a  real  action  in  this  State,  be- 
cause the  same  advantage  may  be  had  by  adopting  a  writ  of  the  same 
kind  as  that  in  which  the  party  was  defeated.  There  is  another  rea- 
son why  an  ascending  scale  of  actions  is  useful  in  England  ;  the  limit- 
ation of  rights  by  lapse  of  time  varies  in  each  of  them  ;  being  in  the 
highest  writ  60  years,  in  the  next  50  years,  and  in  the  next  30  years ; 
and,  therefore,  where  a  demandant  is  barred  by  the  lapse  of  one  period, 
he  may  count  of  a  possession  or  seisin  within  another.  In  this  State, 
21  years  is  a  limitation  against  all  claims  to  the  realty,  and  hence 
ejectment  has  been  almost  the  only  remedy  adopted  to  recover  it ;  for 
to  choose  a  concurrent  real  action,  that  cannot  be  brought  after  the 
time  limited  for  an  ejectment  has  expired,  would  answer  no  good  pur- 
pose. It  is  true  that  in  a  writ  of  entry  sur  disseisin  above  cited,'  its 
object  was  declared  to  be  to  evade  the  payment  of  costs  in  a  precedent 
ejectment:  but  would  it  have  answered  such  end  had  the  proceedings 
•been  without  defect  ?  Would  it  not  have  been  clearly  within  the  dis- 
cretion or  power  of  the  court  to  stay  it  until  the  costs  of  the  eject- 
ment were  paid  equally  as  well  as  if  it  had  been  a  second  ejectment  ? 

Object  of  the  present  chapter. — It  is  not  our  design  in  the  ensuing 
chapter  to  compile  a  treatise  on  the  various  real  and  mixed  actions 
which  may  be  adopted  in  this  State  ;  but  we  will  confine  our  attention 
to  those  which  are  oftenest  applied  in  practice,  and  they  are  the  actions 
of  dower,  partition,  and  ejectment.  Nevertheless,  it  is  very  important 
that  the  student  should  obtain  a  precise  and  technical  knowledge  of  the 
various  writs  of  right,  writs  in  the  nature  of  a  writ  of  right,  writs  of 
entry,  and  writs  of  assize ;  for  the  action  of  ejectment  in  this  State  is 
a  substitute  for  them  all ;  or  rather,  is  frequently  in  the  nature  of  a 
real  action,  and  includes  all  species.  A  plaintiff  in  ejectment  in  this 
State  may  declare  on  a  mere  right,  and  then  the  action  would  be  cer- 
tainly in  the  nature  of  a  writ  of  right ;  he  may  declare  on  a  gift  in 
tail,  which  is  in  the  nature  oi  formedon,  whether  in  descender,  remain- 
der, or  reverter  ;  so  he  may  declare  upon  a  title  which  might  be  estab- 
lished in  a  writ  of  entry  sur  disseisin.  Such,  then,  being  the  universal 
application  of  the  writ  of  ejectment,  the  learning  as  to  real  and  mixed 
actions  should  be  possessed  in  order  to  know  when  a  judgment  in  eject- 
ment is  a  bar  to  a  real  or  mixed  action,  and  also  when  two_  judgments 
in  ejectment  may  be  pleaded  in  bar  to  a  real  or  mixed  action,  or  to  a 
third  ejectment.  Eor  example,  the  Act  of  Assembly  declares  that 
judgment  in  one  ejectment  shall  not  be  a  bar  to  a  second ;  but  not  that 
it  shall  not  be  a  bar  to  any  other  form  of  action  in  which  the  same 
title  shall  be  relied  on  and  proved.  Thus,  if  in  a  writ  of  ejectment 
according  to  our  form,  the  plaintiff  claims  as  issue  in  tail,  secundum 
formam  doni,  and  he  should  be  defeated,  the  judgment  against  him 
would  not  bar  another  ejectment,  but  would  it  not  bar  a  writ  oifortne- 
don  in  descender?  Seemingly  it  would,  for  the  title  is  the  same  ;  and 
the  difference  in  the  forms  of  action  is  only  in  name.     But  should  a 

'  Witherow  v.  Keller,  11  S.  &  R.  271. 
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formedon  in  remainder  be  brought,  the  ejectment  would  be  no  bar. 
Again,  it  has  not  been  determined  that  two  judgments  in  ejectment 
would  bar  a  real  action,  in  which  the  mere  right  should  be  claimed ; 
but  suppose  they  would  not ;  this  could  only  be  where  the  ejectments 
had  only  involved  the  right  of  possession.  Now,  if  in  those  ejectments 
the  absolute  property  had  been  claimed,  and  the  title  tried  in  all  its 
points  as  fully  as  it  could  be  in  a  real  action,  and  after  the  judgments 
entered  in  them,  a  real  action  in  name  and  technical  form  be  brought 
on  the  same  title,  there  can  be  no  doubt  that  the  judgments  in  the  eject- 
ments would  be  a  bar,  independently  of  the  Act  of  Assembly  ;  and  so, 
it  is  apprehended,  would  be  a  judgment  in  one  such  ejectment.^ 


SECTION  I. 

DOWEK.  , 

1.  Action  generally. 

2.  Writ,  service,  appearance,  and  abatement. 

3.  Count,  pleadings,  and  other  proceedings  subsequent  to  appear- 

ance, and  before  trial. 

4.  Judgment  ,by  default  and  writ  of  inquiry. 

5.  Trial,  damages,  verdict,  final  judgment,  execution,  and  subse- 

quent proceedings. 

1.  Action  generally. 
When  widow  is  entitled  to  dower. — By  the  common  law,  a  widow 
is  entitled  to  dower,  that  is,  an  estate  for  life,  to  be  assigned  to  her 
in  severalty,  in  one-third  part  of  all  the  lands  and  tenements  of  which 
her  husband  was  at  any  time  during  coverture  seised  of  such  an  estate 
of  inheritance,  as  that  the  same  might  have  descended  to  any  issue, 
which  she  might  have  had ;  provided  she  were  above  nine  years  old  at 
the  death  of  her  husband.^  For  if  her  issue  cannot  inherit,  the  wife 
is  not  entitled  to  dower.  And  the  husband  must  have  been  seised  in 
fact  or  in  law  of  the  freehold,  as  well  as  of  the  estate  of  inheritance 
during  the  coverture.'  Therefore  dower  cannot  be  demanded  of  an 
estate,  the  remainder  in  fee  of  which  was  vested  in  the  husband,  sub- 
ject to  a  life  estate  in  a  third  person,  which  remainder  the  husband 
had  alienated  during  the  coverture.^  At  common  law,  the  wife  of  a 
joint  tenant  in  fee  is  not  entitled  to  dower,  because  the  estate  upon 
his  death  does  not  descend  to  the  heir,  but  survives ;  °  by  a  statute  of 
this  State,  enacted  in  the  year  1812,  joint  tenancy  is  abolished,  and 
this  kind  of  estate  is  by  it  expressly  subjected  to  dower. 

Nature  of  dower. — There  is,  said  Judge  Coulter,  no  natural  or 
indefeasible  right  of  dower  at  common  law,  resulting  from  the  mar- 

'  See  6  Dane's  Abr.  p.  92,  §  15,  p.  58,  thereafter  commenced  in  this  State,  has 

et  seq.  92.     The  whole  subject  of  real  ac-  been  quoted  and  considered  at  length  ia 

tions  in  Pennsylvania  is  learnedly  and  our  first  volume.     Vide  Vol.  I.  278,  &c. 
copiously   examined   and   discussed   by         ^  Litt.  §^  36,  53. 

the  commissioners   appointed  to  revise         '  Gray  i\    McCune,    11   Harris  447 ; 

the  civil   code,  in   their   report   to   the  Pritts  v.  Ritchey,  5  Casey  71. 
legislature  of  January  1835,  pp.  57-138,         '  Shoemaker  v.  Walker,  2   S.    &   R. 

to  which  we  refer  the  reader.  556.     Dower  cannot  be  had  of  an  estate 

The  Act  of  1836,  which  points  out  the  per  autre  vie.     5  Cowen  299. 
manner  in  which  real  actions  shall  be         *  Co.  Litt.  31,  b. 
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riage  contract,  no  matter  where  celebrated ;  and  an  act  of  the  legisla- 
ture, repealing  or  annulling  that  right,  would  be  constitutional,  as  to 
marriages  then  existing.' 

Dower  cannot  be  recovered  in  ejectment;^  nor  will  account-render 
lie  by  the  widow's  administrator  to  receive  the  back  profits.^ 

When  remedy  is  at  law  and  not  in  Orphans'  Court. — Where  one 
of  two  tenants  in  common  dies,  his  widow's  remedy  for  her  dower  is 
in  the  common-law  form  of  action,  and  not  in  the  Orphans'  Court.* 


'  Melizet's  Appeal,  5  Harris  444,  s.  c. 
9  Leg.  Int.  86. 

"  Bratton  c.  Mitchell,  7  Watts  113. 
»  Conklin  v.  Bush,  8  Barr  514. 
*  Evans  u.  Evans,  D.  C.  All.  1847, 
MSS.  LowRiE,  J.  The  plaintiff  is  the 
■widow  of  Oliver  0.  Evans,  deceased,  who 
was  son  of  George  Evans  and  Sarah 
Evans,  also  both  deceased.  George 
Evans  died  in  1830,  having  devised  the 
laud  out  of  which  this  dower  is  claimed, 
to  his  widow,  Sarah,  and  his  two  sons 
Oliver  and  George,  in  equal  proportions. 

Afterwards,  the  widow  Sarah  Evans 
died,  having  devised  her  third  part  of 
the  same  land  to  her  said  two  sons,  Oli- 
ver and  George,  their  heirs  and  assigns, 
in  equal  proportions,  with  this  limita- 
tion, that  "  should  either  of  my  sons  die 
without  leaving  lawful  issue  living  at 
the  time  of  his  death,  then  the  estate  of 
such  son  so  dying  without  issue,  shall 
vest  in  the  surviving  brother,  his  heirs 
and  assigns,  for  ever." 

Oliver  married  and  died  without  issue, 
leaving  the  plaintiff  his  widow,  and  the 
land  still  remaining  undivided,  and  now 
in  the  possession  of  the  defendant,  the 
surviving  brother.  The  widow  now 
claims  dower  out  of  the  undivided  half 
of  the  land,  devised  to  him  by  the  two 
wills  of  his  father  and  his  mother.  The 
defendant  moves  that  case  be  dismissed 
out  of  this  court,  on  the  ground  that  the 
Orphans'  Court  has  exclusive  jurisdic- 
tion thereof. 

Mr.  C.  0.  Loomis,  for  the  motion. 

Mr.  Washington,  contra. 

August  7th  1847. 

Opinion  of  the  court : — 

LowEiE,  J. — It  is  admitted  that  the 
plaintiff's  claim  of  dower  out  of  the  por- 
tion devised  to  her  late  husband  by  his 
father,  is  provided  for  by  our  intestate 
laws,  and  that,  if  it  stood  alone,  and  her 
claim  were  against  the  heir  of  her  hus- 
band, it  should  be  enforced  through  the 
Orphans'  Court.  But  she  urges  that  the 
claim  of  dower  out  of  the  portion  devised 
to  her  late  husband  by  his  mother  is  not 
provided  for  by  our  intestate  laws  ;  her 
husband's  estate  having  terminated  at 
his  death,  and  that  the  said  claim  arises 
entirely  at  common   law,  and   for   this 


reason,  and  because  the  claim  cannot  be 
divided,  and  part  adjudicated  in  one 
court  and  part  in  another,  and  for  the 
additional  reason  that  her  husband  did 
not  die  sole  seised,  this  and  not  the 
Orphans'  Court  is  the  proper  tribunal  to 
determine  the  cause. 

It  seems  to  me,  however,  that  even  as 
to  the  portion  devised  by  the  mother,  the 
plaintiff's  right  of  dower  is  governed  by 
the  statute.  We  look  to  the  principles 
of  the  common  law  to  learn  the  estates 
out  of  which  dower  may  be  claimed ; 
but  the  amount  of  it,  and  in  most  oases 
the  remedy,  are  regulated  by  our  Acts  of 
Assembly.  I  should  infer  from  the  first 
and  fifteenth  sections  of  the  intestate  act 
of  8th  April  1833,  that  the  legislature 
intended  to  settle  the  share  which  the 
widow  should  be  entitled  to,  in  all  cases 
where  dower  at  common  law  could  be 
claimed,  except  in  cases  where  the  land 
"  shall  have  been  sold  or  disposed  of  by 
will,  or  otherwise  limited  by  marriage 
settlement,"  in  which  cases  only  the 
legislature  leaves  the  rights  as  they  for- 
merly stood.  I  think,  therefore,  that 
both  dowers  are  provided  for  by  the  in- 
testate law,  and  might  be  assigned  by 
Orphans'  Court. 

Both  the  husband  and  the  defendant 
were  tenants  in  common,  and  the 
Orphans'  Court  has  no  jurisdiction  over 
the  surviving  tenant  in  common,  but 
only  over  the  heirs  under  the  intestate 
laws,  and  without  making  him  a  party 
as  tenant  in  common,  this  dower  cannot 
be  assigned.  The  remedy  is  therefore 
necessarily  transferred  to  this  court, 
being  a  court  of  more  general  jurisdic- 
tion :  Galbraith  v.  Green,  13  S.  &  R.  93  ; 
Brown  v.  Adams,  2  Wh.  188  :  Romig's 
Appeal,  8  Watts  415 ;  McMasters  v. 
Carothers,  1  Pa.  St.  Rep.  324.  It  is  fur- 
ther insisted  that  the  plaintiff  takes 
under  the  devise  of  his  mother,  as  to 
what  was  her  third,  and  not  as  heir  of 
the  plaintiff's  husband,  and  the  remedy 
in  the  Orphans'  Court  exists  only  among 
heirs.  But  it  seems  to  me  that  the  de- 
vise of  the  mother  was  exactly  according 
to  the  course  of  descents  by  our  law,  anv 
that  the  defendant  does  therefore  take 
by  descent  and  not  by  devise,  and  I  de- 
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When  widow  may  maintain  action. — The  ■widow  of  an  intestate 
tenant  in  common  may  maintain  this  action  for  her  third  of  her  hus- 
band's proportion  of  the  land.^  The  Acts  of  Assembly  which  direct 
the  method  in  which  partition  may  be  made  in  the  Orphans'  Court,  of 
the  real  estate  of  an  intestate,  and  the  widow's  share  set  oif  to  her, 
are  confined  to  the  case  in  which  the  intestate  was  sole  seised.^ 

A  widow  is  entitled  to  dower  although  her  husband  has  only  a  seisin 
in  law ;  as  where  he  dies  before  entry,  still  his  wife  shall  be  endowed  ; 
and  the  reason  assigned  is,  because  it  is  not  in  the  wife's  power  to 
reduce  the  husband's  estate  into  his  actual  seisin,  as  he  may  do  his 
wife's,  and  therefore  it  is  held  that  he  shall  not  be  tenant  by  the  cour- 
tesy, unless  there  has  been  an  actual  seisin  in  him  or  his  wife.^  And 
it  is  not  necessary  that  the  husband  die  seised  ;  if  he  alien  the  land  it 
is  subject  to  her  dower,  for  her  title  is  consummate  by  the  marriage, 
and  overreaches  the  alienation.*  So  a  widow  may  be  endowed  of 
the  equity  of  redemption.^  A  widow  in  this  State  is  endowable  of  a 
trust  estate.^  She  is  also  here  dowable  of  lands  held  by  settlement 
and  improvement  rights.'  And  she  may  claim  her  dower  out  of  real 
estate  recovered  from  the  husband  under  a  fraudulent  mortgage  or 
judgment.' 

So  a  widow  in  this  State,  by  what  may  be  called  statutory  dower, 
has  a  defined  interest  in  her  husband's  land  arising  at  his  death,  and 
this  interest  is  a  freehold  estate.'  Dower,  as  fixed  by  a  partition,  under 
the  Act  of  1794,  is  an  estate  at  law,  and  not  a  lien  within  the  meaning 
of  the  Act  of  1830,  relative  to  the  liens  of  mortgages.'"  And  a  widow's 
statutory  dower  is  not  to  be  treated  as  a  lien  on  land,  but  as  an  interest 
in  it.  It  is  an  estate  that  is  given  by  the  intestate  laws,  and  is  unchanged 
by  the  Acts  of  Assembly  relating  to  partition." 

Where  a  man  makes  an  executory  contract  for  the  purchase  of  land, 
and  pays  a  small  part  of  the  purchase-money,  and  becomes  insolvent 
and  assigns  his  right  to  another,  who  performs  the  remainder  of  the 
contract,  and  obtains  a  deed  from  the  vendor,  and  then  the  vendee  dies, 
his  widow  is  not  entitled  to  dower  in  the  land  at  common  law.'^ 

And  where  a  deed  was  executed  and  delivered  to  the  grantor's  agent 
with  instructions  to  deliver  it  to  the  grantee,  on  payment  of  the  pur- 

cide  the  question  simply  on  the  ground  part     of    the    land    which    descended 

that  the  husband  did  not  die  sole  seised,  through  her  late  husband. 

The  motion  is  refused.  '  Brown  v.  Adams,  2  Wh.  188. 

Note. — This  case  went  up  to  the  Su-  '  Ibid, 

preme  Court  upon  this  and  other  points,  "  Co.  Litt.  31,  a. 

and  was  affirmed,  though  no  opinion  was  *  Ibid.  32,  a. 

delivered  on  this  point.  *  Reed   v.   Morrison,  12  S.  &  R.  18  ; 

The  plaintiff  obtained  judgment  for  Dubs  v.  Dubs,  7  Casey  149. 

her  dower,  and  also  for  $1082  damages  *  Shoemaker   v.  Walker,  2   S.   &   R. 

for  detention  of  her  dower,  and  issued  554;  Jones  v.  Patterson,  2  Jones  49. 

thereon  her  appropriate  executions.     On  '  Kelly  v.  Mahan,  2  Yeates  515. 

the  writ  for  damages,  a  tract  of  laud  of  *  Killinger  v.  Ridenhauer,  6  S.  &  R. 

the  defendant  was  levied  upon  and  sold,  531 ;  see  also  the  stat.  13  Ed.  I.  st.  1,  c. 

and  the  money  brought  into  court  for  4;  Rob.  Dig.  152. 

distribution.     The  matter  being  referred  '  Baohman  v.  Christman,  11  Harris 

to  an  auditor,  he  reported  that  the  plain-  162. 

tiff  was  entitled  to  one-half  the  proceeds,  "  Zeigler's  Appeal,  11  Casey  173. 

her  judgment,   the    junior   one,   being  "  Schall's  Appeal,  4  Wright  170. 

for  a  debt  that  was  itself  a  lieu  on  that  "  Pritts  v.  Ritohey,  5  Casey  71. 
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chase-money,  and  a  subsequent  delivery  was  made  to  the  alienee  of  the 
grantee,  after  the  death  of  the  latter,  this  does  not  give  such  a  seisin 
to  the  grantee  as  will  enable  his  widow  to  claim  her  dower  in  the 
land.i 

To  what  dower  is  confined. — In  this  State,  and  the  United  States 
generally,  dower  is  principally  confined  to  houses,  lands,  and  mills,  to 
rents  in  fee  or  tail,  issuing  out  of  land.  Though  we  have  numerous 
corporations,  possessing  much  property,  as  canal,  bridge,  turnpike, 
bank,  insurance,  manufacturing,  and  other  property  in  corporations, 
yet  no  case  is  recollected  where  one  of  them  affects  dower,  because  the 
interest  of  the  individual  or  husband  in  them,  is  in  the  shares,  which 
are  invariably  personal  property,  and  divided  amongst  the  representa- 
tives of  the  deceased  as  personal  property.^  The  widow  takes  part  of 
the  personalty,  under  the  Intestate  Law,  but  she  may  be  deprived  of  it 
by  a  will.^ 

Statute  of  Merton. — The  statute  of  Merton  makes  the  tSnant  of 
the  freehold,  at  the  time  of  suing  the  original  writ  of  dower  unde 
nihil  hahet,  answerable  in  damages  for  all  who  preceded  him  in  the 
tenancy ;  but  as  it  was  not  made  in  contemplation  of  distinct  legal 
and  equitable  estates  in  the  same  land,  such  a  construction  would 
probably  be  given  to  it,  in  a  proper  case,  as  to  avoid  the  hazard  of 
injustice.* 

Statute  of  Men.  III. — By  the  Statute  of  9  Henry  III.  c.  7,  in  force 
in  Pennsylvania,^  it  is  declared  that  "  a  widow  shall  tarry  in  the  chief 
house  of  her  husband  forty  days  after  his  death,  within  which  days  her 
dower  shall  be  assigned  her."  This  privilege  is  called  her  quarantine, 
and  it  determines,  on  the  expiration  of  the  forty  days,  whether  dower 
has  been  assigned  to  her  or  not,  after  which  time  she  may  bring  her 
action.*  The  day  of  the  husband's  death  is  accounted  one  of  the  forty.' 
During  that  period  she  shall  have,  by  the  statute,  reasonable  estovers, 
that  is,  sustenance  and  necessaries,  of  the  property  of  her  husband. 
If  she  be  deprived  of  this  privilege,  she  has  a  summary  remedy  by 
which  to  be  reinvested  with  it.* 

Improvements. — If  the  husband  have  sold  the  estate,  and  it  be  im- 
proved by  the  purchaser,  the  widow  shall  take  no  advantage  of  the 
improvement,  but,  throwing  them  out  of  the  estimate,  she  shall  be 
endowed  according  to  the  value  at  the  time  of  assigning  the  dower.' 
And  there  is  no  distinction  between  improvements  and  the  increased 
value  of  the  land ;  but  the  same  principle  applies  to  both.^"  But  if 
improvements  have  been  made  by  the  heir,  the  widow  shall  be  endowed 
of  one-third  part  of  the  estate  according  to  its  value  at  the  time  dower 
is  assigned  to  her  ;  because  it  was  the  folly  of  the  heir  to  make  improve- 
ments on  land  which  he  knew  to  be  subject  to  dower. '^ 

Her  interest  in  the  land  of  which  her  husband  died  seised  is  but  an 
annuity  in  the  nature  of  a  rent-charge.'^  The  legislature  has  excluded 
her  from  the  enjoyment  of  the  land  itself.'^    Except  where  her  purpart 

1  Junk  V.  Canon,  10  Casey  286.  »  See  Co.  Litt.  34,  b. 

2  4  Uane's  Abr.  Am.  L.  670.  »  Thompson  v.  Morrow,  5  S.  &  R.  290. 
2  See  Gord.  Law  of  Deced.  422,  3.                i"  10  Johns.  510. 

*  Jones  V.  Patterson,  2  Jones  154.  "  Thompfon  v.  Morrow,  5  S.  &  R.  290. 

5  Rob.  Dig.  176.  12  ^avi%v  v.  Power,  7  Watts  212. 

8  7  Johns.  247.  "  pHngle  v.  Gaw,  5  S.  &  R.  536. 
'  2  Sell.  Pract.  201. 
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is  laid  off  by  metes  and  bounds  under  proceedings  in  partition  in  the 
Orphans'  Court.^ 

Sale. — A  sale  of  land  under  a  judgment,  mortgage,  an  order  of  the 
Orphans'  Court,  or  under  a  testamentary  power,  for  the  payment  of 
debts,  passes  the  land  free  from  dower,^  though  such  is  not  the  case 
with  assignments  either  voluntary^  or  compulsory.* 

Where  R.  by  deed,  absolute  on  its  face,  conveyed,  in  1840,  land  to 
M.,  who  on  the  same  day  executed  a  defeasance,  which  was  not  recorded, 
reciting  the  indebtedness  of  the  grantor  to  the  grantee,  and  stipulating 
that  the  land  should  be  disposed  of  as  he,  the  grantor,  should  direct, 
and  that  if  he  should  repay  the  indebtedness  before  the  land  should  be 
sold,  then  the  land  was  to  be  reconveyed  to  him  or  sold  as  he  should 
direct,  the  intention  of  the  conveyance  being  to  secure  the  payment  to 
M.  of  the  said  debt ;  M.  afterwards,  November  8th  1853,  conveyed 
the  land  to  the  poor  directors ;  November  80th  1852,  judgment  was 
obtained*  against  R.,  which  after  his  death  in  1856  was,  in  1859, 
revived  against  the  administratrix,  who  was  his  widow,  and  upon  this 
judgment  the  land  was  levied  on  and  sold  for  much  less  than  the  judg- 
ment, by  the  sheriff  to  the  directors,  against  whom  the  widow  had 
brought  an  action  of  dower.  Held,  that  as  the  deed  with  the  defeas- 
ance was  in  effect  a  mortgage,  the  husband  was  a  mortgagee  only,  hav- 
ing an  interest  in  the  land  bound  by  the  lien  of  the  judgment  entered 
before  the  sale  in  1853 ;  and  therefore  the  sheriff's  sale  of  the  land 
on  that  judgment  passed  to  the  purchasers  the  entire  interest  of  the 
mortgagor,  and  barred  the  dower  of  the  widow.' 

What  constitutes  dower. — To  constitute  a  perfect  right  to  dower, 
three  things  must  concur,  viz.,  marriage  and  the  seisin  and  death  of 
the  husband ;  and  it  may  be  barred  in  a  variety  of  ways,  which  will 
be  noticed  when  we  come  to  detail  the  pleadings  in  the  action. 

When  the  right  attaches. — The  right  of  dower  attaches  on  the 
death  of  the  husband,  and  the  widow  may  be  endowed  temporarily, 
though  there  be  a  deficiency  of  personal  assets  to  pay  debts,  and 
though,  upon  a  sale  of  part  of  the  lands,  her  dower  will  decrease  in 
proportion.*  But  she  cannot  enter  upon  the  lands  until  her  portion 
be  assigned  and  set  out  to  her  either  by  the  heir,  terre-tenant,  or 
sheriff  in  certainty ;  and  even  if  she  recover  dower  of  the  land,  she 
cannot  enter  before  execution.''  And  though  she  may  have  entered 
into  possession,  the  heir  or  devisee  may  recover  against  her  without 
assigning  her  dower.^  When,  therefore,  her  dower  is  not  assigned  to 
her  voluntarily,  she  must  resort  to  her  legal  remedy,  which  is  by  bill 
in  equity,'  or  by  action  at  common  law.  In  England,  the  former  is 
the  usual  remedy ;  but  it  is  said  that  the  writ  of  dower  unde  nihil 
hahet  has  lately  been  adopted  in  many  cases,  probably  on  account  of 
its  being  a  more  expeditious  proceeding  than  that  in  chancery.^"  In 
this  State,  the  proceeding  in  equity  can  only  be  adopted  in  the  Circuit 
Court  of  the  United  States,  where  the  parties  are  within  its  jurisdic- 

1  Bishop's  Appeal,  7  W.  &  S.  251.    _  las  127. 

^  Helfrich    v.    Obermyer,   3    Harris  '  Price  v.  Johnston,  4  Yeates  526. 

115  ;  Gibson,  C.  J.  '  Evans  v.  Webb,  1  Yeates  424 

» Ibid.  '  Ibid. 

*  Eberle  v.  Fisher,  1  Harris  526.  "  7  Cranoh  370. 

'  Directors   of  the  Poor  v.  Koyer,  7  '"  Arch.  Plead.  469,  Am.  ed. 
"Wright  146;   Scott  v.  Crosdale,  2  Dal- 
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tion.  In  our  State  courts,  the  remedy  is  both  at  law  and  now  by 
statute  in  equity.^  In  cases  of  this  intestacy  of  a  husband,  a  statutory 
remedy  is  furnished  by  a  section  of  intestate  law,  to  be  pursued  solely 
in  the  Orphans'  Court,  by  which  she  may  obtain,  in  lieu  of  dower,  one- 
third  of  the  land  for  her  life,  and  one-third  of  the  personal  estate  abso- 
lutely, where  the  intestate  has  left  issue  ;  but  where  none,  one-half  of 
the  real  estate  for  life,  and  one-half  of  the  personal  absolutely.^  In 
case  the  former  will  not  conveniently  admit  of  partition,  she  shall  have 
the  interest  for  life  of  one-third,  or  one-half  (as  the  case  may  be)  of 
the  money  at  which  the  whole  realty  shall  be  valued,  on  an  appraise- 
ment to  be  made  by  order  of  the  Orphans'  Court.^  A  widow's  statu- 
tory dower  is  not  to  be  treated  as  a  lien  on  land,  but  as  an  interest  in 
it.* 

Common-law  right — Statutory  right. — In  consequence  of  this  pro- 
vision in  the  Intestate  Law,  a  question  has  been  raised  whether,  where 
a  man  dies  seised  of  land,  without  having  made  a  will,  his  widow  can 
support  an  action  of  dower  at  common  law,  and  whether  she  is  not 
confined  to  the  remedy  pointed  out  in  the  statute  of  the  State.  The 
question  was  urged  on  the  Supreme  Court  in  the  case  of  Galbraith  v. 
Green,'  wherein  it  was  contended  that  to  permit  an  action  of  dower, 
would  be  to  destroy  the  system  established  by  the  Intestate  Laws,  by 
which  the  share  of  the  widow  is  defined  and  vested  in  her,  to  be  in  lieu 
of  dower,  and  the  mode  of  ascertaining  and  settling  it  determined ; 
that  if  the  widow  recover  her  dower,  the  Orphans'  Court  would  have 
no  power  to  order  an  inquisition  and  valuation  for  partition  among  the 
children.  But  that  court  confined  itself  to  the  question  before  them, 
which  was,  whether  the  action  of  dower  could  be  maintained  wherei  the 
husband,  though  he  died  seised  in  law,  yet  did  not  die  in  actual  pos- 
session of  the  land  in  which  dower  was  claimed,  but  it  was  held  by  one 
claiming  by  title  adverse  to  the  heirs,  and  decided  it  in  favor  of  the 
widow.^ 

The  term  dower,  in  the  11th  section  of  the  Act  of  April  1833,  is  to 
be  construed  according  to  its  common-law  meaning  ;  and  is,  therefore, 
different  from  the  share  given  to  the  widow  by  the  1st  section  of  the 
Intestate  Act  of  April  1833.  Under  the  claim  of  dower,  the  widow 
of  a  testator  who  left  no  children,  is  not  entitled  to  any  share  of  the 
personal  estate  of  her  husband,  or  to  a  moiety  of  the  profits  of  his  real 
estate.' 

"  The  action  of  dower,"  says  Judge  Bell,  "  proceeds  in  Pennsylva- 
nia on  the  principles  and  according  to  the  forms  of  the  common  law, 
and  whoever  would  be  thereby  considered  a  sufficient  tenant  of  the 
freehold,  must  be  regarded  so  here."'  But  a  widow  may  claim  her 
statutory  dower  by  the  common-law  action  of  dower,  where  the  land  is 
in  the  adverse  possession  of  one  denying  her  right,  or  of  one  not  ame- 
nable to  the  Orphans'  Court  process.^ 

"  There  are,"  says  Judge  Strong,  in  Bradfords  v.  Kents,'"  "  but  two 

1  Purd.  Dig.  402.  °  See  the  reasoning  of  the  Chief  Jus- 

'  Anderson's  Appeal,  12  Casey  476.  tice,  Ibid.  93,  4. 

'  See   Hood   on   Exec.  2'19 ;    Gordon  '  Ilinnershits  v.   Bernhard'a   Exeou- 

on  Deced.  416  ;    Wh.  Dig.  "  Husband,"  tors,  1  Harris  518. 

VIII.  '  Jones  V.  Patterson,  2  Jones  154. 

*  Sohall's  Appeal,  4  Wright  170.  '  Evans  v.  Evans,  5  Casey  277. 

6  la  S.  &  K.  85.  "  7  Wright  478. 
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substitutes  for  dower  recognised  by  our  legislation,  •whicb  did  not  exist 
at  common  law,  if,  indeed,  there  be  more  than  one.  The  first  is  an 
accepted  devise,  or  bequest,  under  the  will  of  the  deceased  husband, 
which,  by  the  Act  of  April  4th  1797,  re-enacted  in  the  Statute  of 
"Wills  of  April  8th  1833,  is  declared  to  be  in  lieu  and  bar  of  the  widow's 
dowey  out  of  his  estate,  in  like  manner  as  if  it  were  so  expressed  in 
the  will,  unless  declared  otherwise  in  the  will.  This  is  little  more 
than  the  introduction  of  a  new  rule  of  construction  ;  yet  even  this  does 
not  take  away  her  right  of  dower  out  of  lands  aliened  by  the  husband 
in  his  lifetime  and  during  her  coverture.'  The  other  substitute,  is  the 
share  of  the  estate  of  an  intestate,  directed  to  be  allotted  to  the  widow 
under  the  intestate  laws.  This  the  Act  of  April  19th  1794  enacted, 
should  '  be  in  lieu  and  satisfaction  of  her  dower  at  common  law.'  And 
the  revised  Act  of  April  8th  1838  (passed  on  the  same  day  with  the 
Statute  of  Wills),  repeated  the  enactment  in  substance,  and  without 
change  of  meaning.  It  is  plain,  from  the  language  of  these  acts,  that 
the  legislature  did  not  intend  to  interfere  with  a  widow's  right  of  dower, 
out  of  any  lands  except  those  embraced  in  the  intestate  laws.  So 
far  as  those  lands  are  concerned,  she  is  shut  up  to  the  substitute  ;  but 
lands  which  do  not  descend  under  the  intestate  laws  are  unaffected  by 
the  enactment.  So  it  has  been  ruled  by  this  court.^  In  all  these 
cases,  the  right  of  the  widow  to  maintain  the  common-law  writ  of  dower 
was  sustained.  And  dower  at  common  law  is  not  to  be  confounded 
with  the  interest  which  a  widow  takes  under  the  intestate  laws,  or 
that  which  she  may  take  under  the  will  of  her  husband.  Her  right 
under  the  intestate  laws  is,  by  the  1st  section,  confined  to  those  lands 
which  the  decedent  has  not  '  disposed  of  by  will,'  or  '  otherwise  limited 
by  marriage  settlement.'  It  is  altogether  peculiar  in  its  nature,  in 
most  cases  resembling  an  annuity  or  rent-charge,  not  a  part  of  the  land 
itself,  assigned  by  metes  and  bounds.  Nor  are  damages  recoverable 
for  failure  to  assign  it.  In  Hinnershitz  v.  Bernhard,'  the  question 
came  directly  before  this  court,  and  it  was  held  that  the  word  '  dower' 
in  the  Statute  of  Wills,  means  common-law  dower,  and  is,  therefore, 
something  different  from  the  share  given  to  the  widow  by  the  1st  sec- 
tion of  the  Intestate  Act." 

Dower  unde  nihil  habet  can  be  maintained  only  against  him  who  is 
tenant  of  the  freehold,  rightfully  or  wrongfully,  at  the  time  of  the 
suing  out  of  the  writ,  and,  therefore,  non  tenure  is  a  proper  plea, 
where  the  defendant  denies  his  liability  to  answer  altogether.*  The 
inference  then  is,  that  a  vendor  under  articles  before  deed  made,  and 
while  any  portion  of  the  consideration  remains  due,  has'such  a  seisin 
in  the  land  as  constitutes  him  a  tenant  of  the  freehold,  and  a  proper 
party  to  a  writ  of  dower  unde  nihil  habet,  though  the  vendee  be  in  actual 
possession.^ 

Acts  of  1794,  1797,  and  1833.— The  Acts  of  1794, 1797,  and  1833, 
in  regard  to  dower,  are  confined,  in  their  operation,  to  lands  which  an 
intestate  has  left  to  descend  to  his  heirs,  or  a  testator  has  given  to  his 
devisees  ;^  they  are  for  the  protection  of  the  heirs  and  devisees,  against 

'  Borland  v.  Nichols,  2  Jones  38.  *  Jones  v.  Patterson,  2  Jones  154 

2  Galbraith  v.  Green,  13  S.  &  R.  85 ;  "  Ibid. 

Leinaweaver  v.  Stoever,  1  W.  &  S.  160 ;  *  Riddlesberger  v.  Mentzer,  7  Watts 

Borland  v.  Nicliols,  supra.  141 ;  Leinaweaver  v.  Stoever,  1  W.  &  S. 

»  1  Harris  518.  160 ;  Borland  v.  Nichols,  2  Jones  42. 
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the  exactions  of  the  widow^  but  not  for  that  of  an  alienee,  during  the 
husband's  lifetime  ;  and  it  may  now  be  considered  as  settled,  that  the 
acceptance  of  a  devise  b_y  a  widow,  under  her  husband's  will,  will  not, 
under  the  Act  of  1797,  bar  her  dower  in  land  conveyed  by  him  during 
coverture,  without  her  joining  therein ;  though  tlie  deed  contain  a 
covenant  of  general  warranty.' 

The  Act  of  1848,^  enabling  a  widow  to  elect  between  a  bequest  or 
devise  under  her  husband's  will,  and  her  share  of  the  personal  estate 
under  the  intestate  laws,  does  not  apply  to  cases  where  the  husband 
died  b^efore  the  passage  of  the  act,^  though  it  applies  where  the  parties 
were  married  before  its  passage,  the  husband  dying  after."' 

Election. — In  order  to  enable  the  widow  to  make  her  election,  with 
a  knowledge  of  her  husband's  circumstances  and  of  her  rights,  she  is 
entitled  to  a  full  and  just  account  of  the  personal  estate  of  the  dece- 
dent ;^  and  she  may  apply  under  the  22d  section  of  the  Act  of  1832,  to 
the  Orphans'  Court,  as  a  "  person  interested,"  in  order  to  compel  the 
filing  of  a  true  inventory  by  the  executor.^ 

It  appears  hardly  necessary  to  mention  that  the  widow  could  not 
declare,  in  an  action  at  law,  for  her  thirds  or  her  moiety  under  the 
Intestate  Act.''  The  dower  to  which  the  widow  of  a  testator  is  entitled, 
who  refuses  to  take  under  the  will,  is  dower  at  common  law,  and  it 
cannot  be  proceeded  for  in  the  Orphans'  Court.  The  Court  of  Com- 
mon Pleas,  both  at  law  and  in  equity,  has  exclusive  jurisdiction.* 

A  demand  of  dower  is  not  necessary  to  warrant  an  action  for  it.' 

Civil  death  of  husband. — As  to  the  civil  death  of  the  husband. 
Though  it  was  the  opinion  of  Coke,  Gilbert,  and  others,  that  by  the 
civil  death  of  the  husband,  dower  might  be  claimed,  yet  this  point  does 
not  seem  to  be  entirely  settled  in  England ;  and  in  Marsh  v.  Hutchin- 
son,'" cases  are  cited  to  the  contrary.  It  is  not  known  that  this  ques- 
tion has  ever  been  started  here,  although  the  law  in  several  instances 
prescribes  imprisonment  for  life.  In  New  York,  it  has  been  decided 
that  convicts  for  life  are  dead  in  law." 

2.  Writ.,  service,  appearance,  and  abatement. 

Two  writs  of  dower. — The  writs  provided  by  the  common  law  for 
the  recovery  of  dower,  are  the  writ  of  dower  unde  nihil  habet,  and  the 
writ  of  right  of  dower.  The  latter  is  proper  when  the  wife  has  already 
part  in  the  same  ville  or  town ;  for  then  she  cannot  have  a  writ  of 
dower  unde  nihil  against  the  same  tenant,  which  is  only  when  the 
whole  is  withholden.'^  Hence  a  writ  of  right  of  dower  can  hardly  ever 
be  requisite  ;'^  and  the  following  notes  are  to  be  considered  as  pecu- 
liarly applicable  to  the  writ  of  dower  unde  nihil  habet. 

Stat.  Westm.  1.— The  stat.  of  Westm.  1,  3  Ed.  I.  c.  49,  a.  d.  1275,'* 
provides,  that  "  in  a  writ  of  dower  unde  nihil  habet  the  writ  shall  not 
abate  by  the  exception  of  the  tenant,  because  she  hath  received  her 

'  Borland  v.  Nichols,  2  .Jones  38.  '  Evans  v.  Evans,  5  Casey  277  ;  Brad- 

"  See  post.  Chapter  XII.,  J  8,  p.  539.  fords  v.  Kents,  7  Wright  474. 

'  Hinnershits   v.   Bernhard's   Exeou-  *  Shaffer  v.  Shaffer,  14  Wright  394. 

tors,  1  Harris  521.  »  7  Cowen  287. 

"  Melizett's  Appeal,  5  Harris  449.  '» 2  Bos.  &  Pul.  226.  { 

6  Anderson's  Appeal,  12  Casey  476  ;  "  4  Dane's  Abr.  677. 

Bradfords    v.    Kents,    7    Wright   474  ;  "  Com.  Dig.  "  Dower,"  G.  1,  2. 

Schweitzer  v.  Stoeckel,  4  Phila.  R.  281.  "  Booth  118. 

6  Melizet'a  Appeal,  5  Harris  449.  "  Bob.  Dig.  181. 
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dower  of  another  man  before  her  writ  purchased,  unless  he  can  show 
that  she  hath  received  part  of  her  dower  of  himself,  and  in  the  same 
town,  before  the  writ  purchased." 

Precipe. — The  action  lies  only  against  the  tenant  of  the  freehold  ;* 
and  when  it  is  intended  to  be  brought,  the  first  step  is  to  make  out  a 

prcecipe  for  the  writ  in  this  form :   " ss.     Command  A.  B. 

that  justly  and  without  delay  he  render  to  C.  D.,  widow,  who  wag  the 
wife  of  T.  JD.,  her  reasonable  dower,  which  falleth  to  her  out  of  the 
freehold  which  was  of  the  said  T.  D.,  late  her  husband,  in  the  town 
[or  city]  of ,  whereof  she  has  nothing,  as  she  says.  Return- 
able the  first  Monday  of term."^   A  writ  is  thereupon  made 

out  by  the  prothonotary,  which  will  not  be  valid  unless  drawn  in  the 
form  above  mentioned ;  for  where  it  was  "  Command  A.  that,  &c.,  he 
render  to  E.  F.  her  reasonable  dower,  which  falleth  to  her  out  of  the 
freehold,  which  was  of  B.  F.,  late  her  husband,"  &c.,  an  objection  was 
taken  to  the  writ  because  it  was  not  "  Command  A.  that,  &c.,  he  render 
to  E.  F.,  who  was  the  wife  of  B.  F.,"  &c.,  for  she  ought  to  be  named 
the  wife  of  B.  F.  in  the  beginning  of  the  writ ;  it  being  the  name  by 
which  she  has  any  claim  to  dower :  the  court  held  the  objection  fatal,  and 
that  the  omission  was  not  supplied  by  the  subsequent  words  of  "-B.  F., 
late  her  husband,  ^c.'" 

Writ. — The  writ  when  fully  drawn  out  is  in  the  following  form  : — 

"  The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of , 

greeting : 

"  Command  C.  D.  that  justly  and  without  delay  he  render  to  A.  B., 
widow,  who  was  the  wife  of  E.  B.,  now  deceased,  the  reasonable  dower 
which  falleth  to  her  of  the  freehold,  which  was  of  the  said  E.  B.,  her 

late  husband,  in  the  city  of ,  whereof  she  has  nothing,- as  she 

says,  and  whereof  she  complains  that  the  said  C.  D.  deforces  her. 
And  unless  he  shall  do  so,  and  if  the  said  A.  B.  shall  give  you  secu- 
rity for  prosecuting  her  claim  with  effect,  then  summon  by  good  sum- 
moners  the  aforesaid  C.  D.  that  he  be  and  appear  before  our  judges  at 

,  at  our  county  Court  of  Common  Pleas,  there  to  be  held  the 

Monday  in next,  to  show  wherefore  he  will  not.     And 

have  you  then  and  there  the  names  of  those  summoners,  and  this 
writ.     Witness,  &c." 

Parties. — With  regard  to  the  parties  to  this  action,  if  the  widow  be 
an  infant,  she  must  sue  by  her  next  friend,  and  not  by  attorney.* 
Tenants  in  severalty  of  distinct  parcels  of  the  land  cannot  be  joined 
in  the  writ,  it  being  matter  in  abatement.' 

Sercice. — The  summons  in  dower  in  this  State  is  served,  under  the 
Act  of  1836,  as  in  other  forms  of  action,  and  there  is  nothing  distin- 
guishable in  the  practice  relating  to  it  from  that  described  in  our  first 
volume,  which  obtains  in  personal  actions.*  If  the  tenant  do  not 
appear  at  the  return  of  the  writ,  judgment  by  default  may  be  entered 
against  him.  If  the  tenant  be  an  infant,  he  must  appear  and  defend 
by  guardian.' 

1  2  Saund.  43,  n.  1 ;  12  Mass.  485  ;  1  '  Cro,  Jac.  217,  ca.  4;  2  Saund  43  n  1 

Hen.  &  Miinf.  307 ;  Lyle  v.  Eiohards,  9         *  2  Saund.  44,  n.  3. 
S.  &  R  367  ;  Buckley  v.   EUmaker,   13         ^  1  Gioenl.  Maine  Rep.  30. 
Ibid.  71;  Jones   u.   Patterson,   2  Jones         "  Vide  Vol.  I.  278. 
154.  '  9  John->.  160 ;  see  I  83  of  the  Act  of 

■'  Ibid.  1836,  Vol.  I.  279. 
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Service  out  of  State. — A  case  in  one  of  the  New  Jersey  books  of 
reports^  indicates  the  practice  to  be  pursued  where  the  defendant  lives 
out  of  the  State :  viz.,  by  serving  the  writ  on  the  tenant  in  possession, 
and  affixing  a  copy  on  the  door  of  the  house. 

Where  several  writs  of  dower  have  been  issued  against  distinct  ten- 
ants, the  court  will  not  compel  a  consolidation.^ 

Formerly  alated  by  death,  hut  does  no  longer. — If  the  plaintiff  die 
pending  the  action,  it  abates ;  there  can  be  no  substitution  of  her  per- 
sonal representative  for  any  purpose  ;^  and  it  seems  the  right  even  to 
back  profits  is  irrevocably  gone.*  But  this  is  now  remedied  by  statute, 
and  the  Act  of  March  14th  1865,  §  1,°  provides  that  no  action  of  dower 
shall  abate  by  the  plaintiif 's  death ;  but  the  action  may  be  prosecuted 
by  the  personal  representatives,  who  may  recover  arrearages. 

3.  Count,  pleadings,  and  other  proceedings  subsequent  to  appear- 
ance, and  previous  to  trial. 

Declaration. — The  declaration,  or  count,  as  it  is  more  properly 
called,  is  filed  as  in  personal  actions,  and  if  the  demandant  neglect  to 
count,  the  only  mode  to  enforce  her  to  do  it  will  be  by  taking  a  rule  on 
her  under  pain  oi  non-pros.,  as  is  usual  in  other  cases.  The  following 
is  a  form  of  count : — 

In  the  District  Court  for  the  city  and  county  of 
Philadelphia,  of  June  Term,  1837. 

Philadelphia  county,  ss.  A.  B.,  widow,  who  was  the  wife  of  E.  B., 
deceased,  by  G-.  H.,  her  attorney,  demands  against  C.  D.  the  third 
part  of  ten  messuages,  ten  barns,  ten  stables,  four  gardens,  four 
orchards,  one  hundred  acres  of  meadow,  one  hundred  acres  of  pasture, 
and  one  hundred  acres  of  other  land,  with  the  appurtenances,  in  the 
city  of  Philadelphia,  in  the  county  of  Philadelphia,  as  the  dower  of 
the  said  A.  B.,  of  the  endowment  of  E.  B.,  deceased,  heretofore  her 
husband,  whereof  she  has  nothing,  &c.^ 

What  the  count  must  contain. — The  count  must  demand  a  third  part 
of  the  whole  premises,  as  a  third  part  of  two  messuages,  one  hundred 
acres  of  land,  &c.,  for  if  the  demand  be  of  three  messuages  and  fifty 
acres  of  land,  it  is  bad,  though  three  messuages  and  fifty  acres  are  the 
third  part  of  the  whole  estate.^  The  word  tenement  has  been  held  to 
be  of  too  uncertain  and  general  a  description  ;  because  in  real  actions 
the  premises  must  be  described  with  such  precision  and  certainty,  as 
to  enable  the  sheriff  to  deliver  seisin  of  them  to  the  demandant ;  but 
tenement  is  a  word  which  signifies  either  houses  or  lands,  or  anything 
else  that  may  be  holden :  and  a  judgment  in  dower  for  tenements  was 
reversed  in  the  K.  B.  for  that  reason,  though  the  tenant  confessed  the 
action,  and  the  sheriff  had  delivered  seisin.*  If  the  lands  lie  in  seve- 
ral towns,  it  seems  the  better  way  to  specify  the  particulars  in  each : 
as  the  third  part  of,  &c.,  in  the  town  of  A.,  and  the  third  part  of,  &c., 

1  1  South.  374.  *  Purd.  Dig.  1388  Sup. ;  Pamph.  L. 

2  1  Nutt  &  MoCord  413.  345. 

3  Sandbach  v.  Quigley,  8  "Watts  460.  ^  3  Chitty  597 ;  Steph.  on  Plead.  38. 

4  Conklin     v.    Bush,    8     Barr     514;  '  3  Lev.  169. 

though  see  Seaton  v.  Jamison,  7  Watts         ^  2  Ld.  Raym.  1384,  s.  c. ;  8  Mod.  355 ; 
533_  1  Str.  625 ;  see  also  2  Saund.  44,  n.  3. 
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in  the  town  of  B.,  &c.^  It  is  not  necessary  to  lay  any  damages  in  the 
declaration.^  The  omission  to  file  a  count  will  not  be  excused,  unless 
there  have  been  an  agreement  of  parties  to  that  effect ;  for  a  judgment 
was  reversed  for  such  omission,  on  error,  even  after  writ  of  seisin  exe- 
cuted.^ If  in  this  or  other  real  actions,  the  tenant  wish  a  more  definite 
knowledge  of  the  extent  of  the  demandant's  claims,  than  he  can  obtain 
from  the  count,  he  should  obtain  a  bill  of  particulars,  as  in  the  action 
of  ejectment.* 

View. — After  the  demandant  has  counted,  it  is  held  irf  many  cases 
that  the  tenant  may  pray  a  view.  But  a  view  is  not  of  course.^  Those 
cases  are  cited  by  Sergeant  Williams,^  but  he  likewise  cites  as  many  to 
the  contrary,  and  then  remarks  that  "  it  is  probable  the  strong  inclina- 
tion of  the  courts  would  be  to  discountenance,  if  not  disallow,  the  plea, 
being  a  dilatory  one ;  as  it  necessarily  occasions  great  delay  in  a 
demand  much  favored  in  law,  and  the  widow  is  in  the  mean  time  with- 
out any  support."  "  It  is  now  held,"  he  continues,  "  that  an  impar- 
lance is  not  to  be  granted  in  dower."'  At  common  law,  if  the  husband 
died  seised  of  the  land,  the  heir  was  not  entitled  to  a  view,  because  the 
law  presumed  he  knew  the  lands  which  his  ancestor  had  at  the  time  of 
his  death.^  And  by  the  Statute  of  Westminster  2d,'  "  in  a  writ  of 
dower,  where  the  dower  in  demand  is  of  land,  that  the  husband  aliened 
to  the  tenant,  or  his  or  hpr  ancestors,  where  the  tenant  ought  not  to  be 
ignorant  what  land  the  husband  did  alien  to  him  or  her,  or  to  his  or 
her  ancestor,  though  the  husband  did  not  die  seised,  yet  the  view 
shall  not  be  granted  to  the  tenant." '"  If  the  tenant  in  either  of  these 
cases  demands  a  view,  the  demandant  may  counterplead,  and  issue 
may  be  taken  on  the  counterplea.  If  the  tenant  demurs  to  the 
counterplea,  and  it  is  adjudged  against  him,  the  judgment  will  be 
peremptory."  As  the  statute  is  positive  that  a  view  is  not  to  be  granted 
to  the  tenant,  unless  it  be  necessary,  he  must  show  sufficient  cause  by 
affidavit  to  satisfy  the  court  of  the  necessity  of  granting  it.'^ 

Pleas — Voucher  to  warranty. — In  dower  against  the  heir,  he  can- 
not vouch  to  warranty ;  nor,  in  a  quod  ei  deforceat,  for  recovery  of 
lands  claimed  as  dower,  for  it  is  in  the  nature  of  dower.''  And  the 
parol  shall  not  demur  for  the  nonage  of  the  tenant." 

Special  pleas  in  abatement. — There  are  some  pleas  which  may  be 
pleaded  in  abatement,  in  this  action  (besides  those  pleas  in  abatement 
common  to  every  species  of  action)  ;    thus,  the   tenant  may  plead 

'  2  Saund.  ut  supra.  legislature  of  New  York,  as  to  have  been 

^  2  H.  &  Johns.  53.  copied  literally  and   enacted   by  them. 

'  Ritchie  v.  Hastings,  2  Yeates  433.  2   Dunl.   Pr.    932.     The   report  of  the 

'  4  Cowen  396.  judges  of  this  State  is  certainly  want 

^  Ibid.  ing   in   several   statutes.     Mr.   Roberts 

^  2  Saund.  44,  n.  4,  on  the  subject  of  has  pointed  out  some  omissions;  and  in  a 

practice  in  actions  of  dower.  reported  case,  Gibson,  Justice,  indicated 

'  Citing  Barnes  2.  the  existence  of  one  of  these   statutes 

8  2  Saund.  44,  n.  4.  of  Westminster  2d,  13  Edw.  I.  c.  18,  in 

"  13  Edw.  I.  c.  48,  (2).  Pennsylvania,  which   is  not   contained 

'"  This  statute  is  not  reported  by  the  in  the  report.     See  Reed  v.  Garvin's  Ex., 

^judges   in   their    catalogue   of   British  7  S.  &  R.  361. 

statutes  in  force  in  Pennsylvania ;  there-  ''  2  Saund.  44,  n.  4.     For  the  form  of 

fore  it  is  incorporated  in  the  text  with  a  Plea  and  Counterplea,  see  Clift.  299. 

great  diflidence.     It  may  not  be   inap-  '^  20  Johns.  276. 

propriate  to   mention   that  this   statute  "  2  Saund.  32,  n.  1. 

has  been  thought  so  necessary  by  the  "  Booth  167. 
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several  tenancy,  as  where  a  writ  is  brought  against  tenants  in  common  ;* 
or  against  persons  holding  separate  and  distinct  parcels."  So  sole  or 
entire  tenancy  may  be  pleaded ;  as  in  an  action  against  several,  one 
may  take  the  entire  tenancy  on  himself,  and  demand  judgment  of  the 
writ.^  So  the  tenant  may  plead  joint  tenure,  as  that  he  holds  jointly 
with  such  an  one,  who  is  alive  and  not  named."*  So  he  may  plead  non- 
tenure ;  but  the  plea  of  non-tenure,  either  of  the  whole  or  part,  though 
usually  called  a  plea  in  abatement,  concluding  with  praying  judgment 
of  the  writ,  is  not  strictly  a  plea  in  abatement,  thougli  a  dilatory  one  ; 
for  so  far  from  giving  the  demandant  a  better  writ,  the  plea  is,  that 
the  tenant  is  not  liable  to  the  action,  inasmuch  as  he  does  not  hold  the 
land  in  any  shape  ;  and  besides,  it  is  frequently  pleaded  as  to  part, 
along  with  a  plea  in  bar  to  the  rest.^  When  the  tenant  pleads  non- 
tenure, joint-tenure,  &c.,  in  abatement  to  the  part  of  the  demand,  and 
the  demandant  admits  the  plea,  she  may  abridge  or  narrow  her  demand 
to  the  residue,  and  the  writ  will  remain  good  ;  and  she  may  do  so, 
though  the  tenant  does  not  plead  in  abatement. °  So  the  tenant  may 
plead  in  abatement  that  he  is  not  the  owner  of  the  freehold,  but  only 
tenant  for  years,  and  state,  as  it  seems  necessary,  who  is  the  tenant  of 
the  freehold.^  So,  the  tenant  may  plead  the  marriage  or  the  death  of 
the  demandant,  pending  the  action  ;"  or  that  she  entered  on  the  land, 
pending  the  writ,  or  demised  it  to  the  tenant.' 

Non-tenure  may  he  pleaded  in  abatement. — It  seems  now  settled 
that  the  plea  of  non-tenure  may  be  pleaded  in  abatement,  but  it  is  not 
clear  that  it  must ;  it  seems  that  it  may  be  pleaded  in  bar  or  in  abate- 
ment. It  is  treated  by  the  authorities  as  a  dilatory  plea,  usually  put 
in  as  a  sham,  and  intended  for  delay.  Where  such  plea  is  put  in  with- 
out concluding  in  bar  or  abatement,  it  must  be  treated  as  dilatory,  and 
within  the  rule  of  court  requiring  an  affidavit.  Without  it,  the  plea 
will  be  rejected,  and  judgment  given  for  the  demandant.^"  Such  objec- 
tion is  of  course  waived  by  joining  issue  upon  the  plea.  Its  validity 
in  other  respects  may  be  tested  on  demurrer,  when,  if  found  defective, 
defendant  will  be  entitled  to  amend. '^    , 

When  non-tenure  cannot  he  pleaded. — Where  several  are  impleaded 
as  joint  tenants  in  dower,  a  denial  by  one  or  more  must  be  put  in  at 
the  earliest  opportunity,  by  pleading  non-tenure  in  abatement,  and  will 
not  be  admitted  after  a  plea  of  ne  ungues  seisie  que  dower,  or  after  a 
judgment  for  want  of  a  plea.'^  Nor  in  the  latter  case  will  it  make  any 
difference,  that  from  a  special  verdict  found,  where  one  of  the  tenants 
has  pleaded  to  issue,  it  appears  that  another,  against  whom  such  judg- 
ment has  been  taken,  was  improperly  joined  as  defendant.'^ 

Pleas  in  bar — Two  sorts — JVo  general  issue. — As  to  pleas  in  bar 

'  Com.  Dig.  "  Abatement,"  F.  12.  ^  2  Saund.  44,  n.  4,  and  see  the  refer- 

^  Streeper  v.  Eckart,  2  Wheat.  306,  S.  enoe. 

C.  ;  8  Crauch  229.  '  6  Dane's  Abr.  57 ;  Story  Pie.  250. 

'  Com.  Dig.  "  Abatement,"  F.  13  ;  8  *  See  the  form,  Co.  Ent.  173  b. 

Cranoh  245  ;  2  Wheat.  314.  '  Com.  Dig.  "  Abatement,"  11.  48,  49. 

«  Com.  ut  supra,  F.  5  ;  8  Cranch  245  ;  '"  Casporus  v.  Jones,  7  Barr  120;  see 

2  Wheat.  314.  Seaton  v.  Jamison,  7  Watts  533. 

5  2  Saund.  44,  n.  4  ;  see  the  form  Rast.  "  Ibid. 

Fint.  231,  a,  b,  232,  b  ;  1  Bro.  Ent.  205  ;  '^  Jones  v.  Patterson,  2  Jones  154. 

t'lift.  303,  pi.  11 ;  Rob.  Ent.  24G  ;  1  Lutw.  "  Ibid. 
fl6,  717. 
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in  this  action,  they  are  of^two  sorts  ;  one  denying  the  right  of  the  de- 
mandant to  any  dower  at  all ;  and  the  other  admitting  her  right,  but 
alleging  some  excuse  for  not  having  assigned  it  before.  It  is  said  that 
there  is  no  general  issue  in  this  action,  though  that  name  is  often  given 
to  the  plea  of  ne  ungues  seisie  que  dower}  Among  the  pleas  of  the 
first  description  are  the  foHowing : — 

Pleas  denying  right  to  dower. — 1.  Ne  unques  seisie  que  dower; 
that  the  demandant's  husband  was  never  seised  of  such  an  estate  in 
the  lands  that  she  can  have  any  legal  claim  to  be  endowed  of  them  ; 
as  that  he  was  only  tenant  for  life,  &c.^  But  a  person  who  derives  his 
title  from  the  husband  cannot  deny  seisin.*  The  tenant  may  plead  this 
plea  as  to  part,  with  one  or  more  pleas  to  the  residue."*  A  mere  instant- 
aneous seisin  of  the  husband,  or  one  which  passes  from  him  the  moment 
it  is  acquired,  is  such  a  seisin  as  will  be  an  answer  to  this  plea :  as, 
where  land  is  conveyed  to  the  husband  during  coverture,  who,  at  the 
same  time,  executes  a  mortgage  to  the  grantor,  to  secure  the  consider- 
ation-money, this  seisin  of  the  land  is  sufficient  to  entitle  his  wife  to 
dower,  subject  to  the  mortgage.^  On  issue  joined  on  this  plea,  the  de- 
mandant need  not  prove  the  marriage  nor  the  death  of  the  husband :  it 
is  only  necessary  to  prove  a  seisin  during  coverture  ;  the  title  under 
which  he  held  not  being  in  issue  .^ 

2.  Musland  alive. — That  the  husband  of  the  demandant  is  alive. 
But  when  the  tenant  claims  under  the  heirs  of  the  husband  he  is  pre- 
cluded from  denying  his  death.'^  The  trial  of  this  issue  is  to  be  by 
witnesses,  and  not  by  a  jury.' 

3.  Ne  unques  accouple  en  loyal  matrimonie,  that  the  demandant  and 
her  supposed  husband  were  never  accoupled  together  in  lawful  matri- 
mony. The  replication  to  this  plea  concludes  to  the  country,  and  the 
issue  is  to  be  tried  by  a  jury,  and  not  by  certificate  of  the  bishop,  as 
was  usual  at  common  law.'  Therefore,  the  English  rule  that  this  plea 
cannot  be  pleaded  with  one  which  requires  a  trial  by  jury,"  cannot 
apply  in  this  State.  Neither  does  it  apply  in  the  State  of  New  York, 
by  express  decision.'^ 

4.  Elopement. — That  the  demandant  eloped  from  her  husband,  and 
lived  with  another  person  in  adultery  during  the  coverture  .^^    To  which 

^  See  Staph,  on  Plead.  App.  liv.  n.  46.  of   the  seisin   of   the  husband,   see   1 

In  dower,  the  plea  of  ne  ungues  seisie  Gaines's  Rep.    185  ;    2   Johns.  119 ;  15 

que  dower  is  often  mentioned  as  the  gene-  Johns.  21,  post. 

ral  issue.     But  it  does  not  seem  to  fall  '  6  Johns.  290 ;  7  Ibid.  278 ;  9  Ibid. 

strictly  within   the   definition   of    that  344;  2  Ibid.  119;  1  Coxo  437 ;  1  South, 

term.  In  fact,  though  it  concludes  to  the  260. 

country,  it  does  not,  properly  speaking,  *  2  Saund.  44,  n,  4.     See  the  forms  in 

contain   any   denial  or  traverse  of  the  3  Chitty's  Pleadings, 

count  (see  its  form,  10  Went.  159),  and  *  Reed  v.  Morrison,  12  S.  &  R.  18. 

must   therefore'   be    considered    as    an  ^1  Coxe,  N.  .J.  Rep.  452. 

anomaly,  or  exception  in  the  system  of  '9  Johns.  344. 

pleading.     The  reason  is,  perhaps,  to  be  *  Booth  167. 

found  in  the  great  antiquity  of  this  ao-  '  Chambers  v.  Dickson,  2  S.  &  R.  477 ; 

tion  of  dower,  which  was  in  full  use  at  see  2  Saund.  44,  n.  4. 

least  as  early  as  the  time  of  Glanville ;  '"  1  Tidd  707,  8th  ed. 

a  period   considerably   anterior  to   the  ''  1  Coweu  180.     As  to  evidence  \indei 

complete  establishment  of  the  doctrine  this  plea,  see  the  last  page  of  this  sec- 

of  issue,  and  of  the  rules  by  which  it  is  tion. 

produced.     Steph.  on  Pleas,  App.  Iv.  ^'^  Stat.   13  Edw.  I.  c.  35;  Rob.  Dig. 

'  2  Saund.  44,  u.  4.     As  to  evidence  186. 
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the  demandant  may  reply,  either  that  she  did  not  elope,  or  that  she 
was  afterwards  reconciled  to  her  husband.'  Where  the  demandant 
shows  that  she  did  not  elope,  but  was  forcibly  carried  away,  the  tenant 
may  show  that  after  her  abduction  she  remained  willingly  with  her 
advouterer.^ 

5.  Divorce. — A  divorce  a  vinculo  matrimonii :  as  where  the  wife 
has  been  convicted  of  adultery,  and  divorced  on  that  account.'  This 
is  a  plea  that  probably  will  not  be  often  pleaded  ;  for  when  the  wife 
is  the  guilty  cause  of  the  divorce,  it  will  be  seldom  she  will  bring 
dower,  as  the  evidence  against  her  will  be  always  a  matter  of  record, 
showing  she  is  not  entitled  to  dower,  and  then  only  will  this  plea 
apply.'  _ 

6.  Jointure. — A  jointure  made  to  the  demandant  by  her  husband, 
before  marriage ;  or  a  jointure  made  after  marriage,  to  which  she 
agreed  after  her  husband's  death.' 

It  has  been  held  by  our  Supreme  Court  that  where  a  husband,  by 
articles,  agreed  to  live  separate,  the  husband  covenanting  to  give  a 
certain  portion  of  his  property  to  a  trustee  for  the  use  of  the  wife,  and 
the  wife  and  her  trustee  covenanting  in  consideration  thereof  that  she 
would  not  at  any  time  thereafter  claim  any  jointure,  dower,  or  thirds 
of  his  estate.  The  husband  performed  his  part  of  the  contract,  and 
the  wife,  during  his  lifetime,  contracted  a  second  marriage  :  Held,  that 
the  articles  of  separation  were  binding  on  the  wife  in  equity,  and  that 
on  the  husband's  death  she  was  not  entitled  to  any  portion  of  his  estate, 
and  also  that  she  was  not  entitled  as  his  widow  to  the  $300,  given  by 
the  Act  of  1851.^  But  an  agreement  between  husband  and  wife  to  live 
separate,  each  to  take  their  own  property,  and  neither  to  claim  any- 
thing from  the  other,  which  is  not  under  seal  nor  acknowledged  sepa- 
rately by  the  wife,  will  not  bar  her  dower  in  her  husband's  lands.' 

7.  Devise  or  bequest. — A  devise  or  bequest  to  the  wife  by  her  hus- 
band's last  will  (which  by  the  Act  of  April  4th  1797,'  will  bar  her 
action  for  dower),  and  an  election  by  her  to  take  the  devise  or  be- 
quest, either  express  or  implied  by  proceedings,  under  the  Act  of 
1811.'  So,  under  the  Act  of  1832,  the  election  of  the  widow,  though 
not  made  in  the  Orphans'  Court  agreeably  to  the  said  act,  will  estop 
her  from  claiming  dower.'"  It  would  be  binding  on  her  if  she  knew 
the  material  facts,  though  she  did  not  understand  her  legal  rights  if 
the  error  were  her  own,  and  no  imposition  practised  on  her.'' 

Where  a  husband  bequeathed  to  his  wife  personal  property,  and  de- 
vised to  a  stranger  real  estate  belonging  to  testator's  wife  :  Held,  that 
an  inventory  filed  by  the  executor,  showing  that  the  personal  property 

"  2  Saund.  44,  n.  44,  where  forms  are  libel.     13  Mass.  231. 

referred  to.  *  6  Dane's  Abr.  55.. 

'  Stat,  ut  supra,  4  Inst.  433.  ^  Stat.  27  Hen.  VIII.  c.  10,  ?  6,  7,  9  ; 

'  Act  of  1815,  g  8,   Purd.   Dig.  348.  Rob.  Dig.  408  ;  Shaw  v.  Boyd,  5  S.  &  R. 

Where  the   divorce   a  vinculo  was  for  311;    Kennedy   v.    Nedrow,    1    Dallas 

the  adultery  of  the  husband,  the  wife  417. 

is  entitled  to  dower  in  all  the  lands  of  *  Dillinger's  Appeal,  11  Casey  357. 

which  he  was  seised  at  any  time  during  '  Walsh  v.  Kelly,  10  Ibid.  84. 

coverture:    14   Mass.   219.      And   after  *  3  Smith's  Laws  300. 

its  decree,  she  must  proceed  to  obtain  '  5  Ibid.  257. 

dower   as   if  the   husband   were   dead.  '°  Light  v.  Light,  9  Harris  407. 

The  oourt  will  not  assign   it  upon  the  "  Ibid. 
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had  been  set  aside  for  the  wife  was  not  evidence  of  such  acceptance 
under  the  will  as  would  estop  her  from  claiming  the  land.^ 

Where  an  instrument  in  writing  was  executed  by  a  widow  in  1835, 
under  her  hand  and  seal,  and  attested  by  two  witnesses,  and  was  ad- 
dressed "  To  all  to  whom  these  presents  shall  come,"  reciting,  that  by 
the  will  of  her  late  husband  provision  was  made  for  her  in  lieu  of  her 
right  of  dower,  and  stating,  "  now  know  ye  that  I,  the  said  Mary  Ann 
McCune,  do  hereby  agree  to  take,  under  the  provisions  of  said  will 
and  testament,  and  accept  of  the  bequests  therein  to  me,  in  lieu  and 
full  satisfaction  of  right  of  dower  at  common  law.  In  witness,"  &c. 
It  appeared  that  she  procured  the  will  to  be  made,  in  order  that  under 
it  she  might  have  the  property  which  it  gave  in  possession,  and  sepa- 
rate from  that  of  her  late  husband's  son  by  a  second  wife.  It  also 
appeared  that  she  had  executed  the  instrument  to  confirm  by  release 
of  dower,  the  son's  title  to  land  which  his  father  had  conveyed  to  him 
after  his  marriage,  without  joining  his  wife  :  Held,  that  this  was  a  valid 
and  effectual  release  of  her  dower,  not  only  in  the  lands  of  which  her 
husband  had  died  seised,  but  also  in  the  lands  which  he  had  conveyed 
as  aforesaid,  and  that  the  son's  possession  of  said  lands  rendered  him 
no  stranger  to  the  release,  which  he  was  entitled  to  plead  in  bar  of  her 
claim  of  dower  in  the  same.^ 

Where  the  widow,  on  being  cited  to  make  her  election,  declines  to 
take  under  the  will,  and  claims  her  dower  and  share  of  the  personal 
estate,  a  party  asserting  a  previous  election,  to  take  under  the  will, 
must  prove  it  by  clear  and  positive  testimony,  and  show  that  such  elec- 
tion was  made  with  a  full  knowledge  of  her  rights.  The  Act  of  March 
29th  1832,  gives  the  widow  twelve  months  to  make  her  election,  and 
before  the  expiration  of  that  time  she  cannot  be  called  upon  by  any 
person  or  tribunal  to  say  whether  she  will  accept  the  devise  or  bequest 
under  the  will  in  lieu  of  dower,  or  waive  such  devise  or  bequest,  and 
take  her  dower  in  the  lands,  and  her  share  of  the  personal  estate.* 
Where  a  wife  takes  a  devise  of  real  estate  in  fee  in  lieu  of  dower,  she 
is  a  purchaser  of  such  real  estate,  and  upon  her  dying  intestate,  such 
estate  descends  to  her  heirs.^ 

An  election  by  a  widow  to  take  under  her  husband's  will  in  lieu  of 
dower  at  law  may  be  evidenced  by  matter  in  pais  as  well  as  of  record ; 
but  it  must  be  shown  that  she  had  requisite  knowledge  of  the  value 
and  character  of  her  husband's  estate,  and  that  her  intention  was  con- 
sistent with  such  choice.  But  if,  with  such  knowledge,  she  receives 
the  bequests  in  the  will,  she  cannot  afterwards  claim  that  she  did  not 
intend  to  relinquish  her  dower.  After  seventeen  years  had  elapsed  for 
the  time  of  doing  acts  such  as  usually  constitute  an  election  by  a 
widow,  she  cannot  deny  that  they  were  done  in  pursuance  of  an  intent 
to  take  under  the  will.^ 

8.  Recovery  against  husband. — A  recovery  of  the  land  against  the 
husband,  under  an  adverse  title  during  the  coverture,  is  obviously  a 
bar  to  a  claim  of  dower,  as  the  wife  cannot  be  endowed  of  lands  the 
seisin  in  which  the  law  has  adjudged  to  another :  but  it  is  competent 

'  MoCuUough  V.  Wiggins,  10  Harris  '  Anderson's  Appeal,  12  Casey  476. 

288.  *  Walker  v.  Dunshee,  2  Wright  430. 

''  Gray  and  Wife  ».  MoCune,  11  Har-  "  Bradfords  u.  Kents,  7  Ibid.  474. 
ris  447. 
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for  the  demandant  to  show  that  the  husband  lost  the  land  by  covin  or 
default.! 

9.  Levy  of  fine  hy  husband. — That  the  husband  levied  a  fine,  and 
the  demandant  made  no  claim  within  five  years  after  his  death  ;  to 
which  she  may  reply  that  she  brought  her  action  of  dower  within  five 
years. ^ 

10.  Levy  of  fine  by  demandant  and  her  husband. — That  the  de- 
mandant and  her  husband  levied  a  fine,  or  suffered  a  common  recovery 
of  the  land :  or,  which  is  equivalent,  that  she  united  with  her  husband 
in  a  deed  of  the  land  acknowledged  by  her  in  the  manner  prescribed  by 
the  Act  of  24th  February  1770.'  To  this  plea,  the  demandant  may  reply 
infancy  at  the  time  of  the  conveyance.  In  a  case  in  the  District 
Court  of  this  county,*  a  majority  of  the  court  held  that  the  allegation 
in  the  usual  certificate  of  private  examination  that  she  was  of  full  age, 
when  she  was  not  in  fact,  was  fraudulent  in  her,  and  nullified  her  claim 
for  dower  on  the  ground  of  infancy.  The  case  was  not  removed  to  the 
Supreme  Court,  because  the  counsel  had  agreed  to  abide  by  the  deci- 
sion of  the  District  Court.  If  this  plea  do  not  state  that  the  wife  was 
privately  examined,  &c.,  it  will  be  bad  on  demurrer.' 

11.  Outstanding  term. — So,  the  tenant  may  plead  an  outstanding 
term  created  before  the  coverture,  and  pray  that  the  demandant  may 
not  h^ve  execution  before  the  end  of  the  term  ;  ^  or  that  there  was  a 
demise  for  years  before  coverture,  and  praying  that  the  demandant 
may  be  endowed  of  the  reversion  and  rent.  And  if  the  tenant  do 
not  plead  such  term,  he  cannot  set  it  up  afterwards  as  a  prior  title,  to 
an  ejectment  brought  by  tenant  in  dower  after  her  recovery,  to  obtain 
possession.'' 

12.  Release. — A  release  of  the  land  from  the  demandant  to  the  ten- 
ant.* A  release  from  the  widow  to  a  stranger  was  held  in  Massachu- 
setts not  to  be  a  bar  to  a  demand  of  dower.''  Under  this  plea  evidence 
is  not  admissible  on  the  part  of  the  tenant,  of  a  recovery  by  the  de- 
mandant against  the  husband's  executors  in  covenant,  on  an  agreement 
between  the  husband  and  wife  made  previously  to  the  marriage,  by 
which  he  agreed,  in  case  they  lived  together  ten  years,  to  pay  her 
$400.'°  A  release  of  a  right  of  dower  by  a  married  woman  in  which 
her  husband  has  not  joined,  is  void." 

13.  Mortgage  or  judgment. — A  mortgage  made  by  the  husband,  or 
judgment  obtained  against  him,  and  sale  of  his  estate  under  the  appro- 
priate execution.'^ 

A  bankrupt's  real  estate  was  sold  by  his  assignee  :  Held,  that  under 

1  Stat.  13  Edw.  I. ;  st.  1,  c.  4.  No.  219. 

2  2  Saund.  45,  n.  *  1  Coxe,  N.  J.  R^  242. 
^  1  Smith's  Laws  307.  For  the  law  in         «  Bob.  Ent.  237.       , 

this  State,  as  to  valid  acknowledgments  '  2  Saund.  45,  n. ;  Rob.  Ent.  237. 

by  femes  covert,  see  1  &  2  Whart.  Dig.  ^  9  Johns.  344. 

"  Husband  and  Wife,"  F.  c. ;  Gord.  Law  '  1 1  Mass.  298. 

of  Dec.  407-413 ;  Act  of  April  3d  182G,  ">  Barnet  v.  Barnet,  15  S.  &  R.  72. 

confirming  past   defective   acknowledg-  "  Ulp  v.  Campbell,  7  Harris  361. 

ments ;  also  Jourdan  v.  Jourdan,  9  S.  &  "  Purveyance  v.  Angus,  1  Dallas  489, 

R.  268  ;  Steele  v.  Thompson,  14  S.  &  R.  127 ;  Scott  v.   Croasdale,  1   Yeates  75, 

84-  Barnet  v.  Barnet,  15  S.  &  R.  72;  389;  Killinger  v.   Reidenhauer,  6  S.  & 

Tate  V.  Stooltzfoos,  16  S.  &  R.  35.  R.  531. 
*  Vogel  V.  Palmer,  June  Term,  1825, 
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the  2d  section  of  the  Act  of  April  19th  1846,  the  dower  of  his  wife 
was  not  divested  by  the  sale.^ 

It  is  no  defence  to  an  action  of  dower  against  the  alienee  of  the 
husband,  that  a  sum  of  money  was  left  on  the  premises  to  meet  it, 
where  husband  was  insolvent  and  money  taken  on  an  attachment  against 
him,  or  that  improvements  have  been  made.^ 

14.  Sale. — A  sale  of  the  husband's  estate  upon  his  death  under  an 
order  of  the  Orphans'  Court.  The  demandant  may,  in  reply  to  this 
plea,  draw  in  question  the  validity  of  the  order  by  denying  the  juris- 
diction of  that  court,  or  that  its  decree  has  been  executed  by  convey- 
ance ;'  or,  that  there  was  fraud  in  the  whole  proceedings.* 

15.  Assignment  of  dower  hy  Jieir. — That  lands  were  assigned  for 
dower  by  the  heir;'  which  need  not  be  pleaded  to  have  been  done 
by  deed,  or  other  writing,  as  an  assignment  of  dower  may  be  by 
parol. ^ 

16.  Statute  of  Limitations. — The  Statute  of  Limitations,  which  in 
Pennsylvania  is  twenty-one  years.'^  It  has  been  made  a  question,  in 
the  State  of  New  York,  whether  the  Statute  of  Limitations  is  a  bar  to 
dower.' 

Alienage  and  attainder. — The  foregoing  class  of  pleas  exhibits 
those  which  deny  the  right  of  the  demandant  to  dower.  There  are  two 
others  which  are  mentioned  in  the  English  books,  but  which  do  not 
appear  to  have  claimed  any  place  in  our  law :  viz..  The  alienage  of  the 
demandant ;'  and  attainder  of  the  husband  for  treason  or  felony. 

Notice  of  special  matter. — It  is  usual,  in  our  practice,  to  try  this 
action  on  an  issue  joined  upon  the  plea  of  never  seised  of  dower,  with 
notice  from  the  tenant  of  the  special  matter  of  his  defence.  This,  in 
certain  cases,  is  a  most  prejudicial  course  for  the  interests  of  the  de- 
mandant ;  and  it  is  therefore  expedient  always,  where  it  is  possible,  to 
compel  the  tenant  to  plead  his  defence  specially ;  for  then,  if  the 
demandant  be  of  opinion  that  it  is  not  a  bar  of  her  dower,  she  may 
demur,  and  have  the  demurrer  passed  upon  by  the  court  in  the  last 
resort,  if  the-  decision  of  the  county  court  should  be  adverse  to  her 
claim.  This,  in  a  hard  case  on  the  tenant,  is  particularly  requisite  ; 
as,  where  he  is  pfermitted  to  give  special  notice  of  his  defence  under  a 
general  plea,  the  cause  is  set  down  for  trial  by  a  jury ;  the  demandant 
is  liable  to  be  called  on  to  prove  even  what  the  special  matter  admits  ; 
she  has  to  contend  against  the  sympathies  of  the  jury  in  the  tenant's 
behalf;  a  verdict  is  rendered  against  her,  which  she  must  attempt  to 
set  aside  ;  if  she  fail  in  that,  it  will  be  because  the  sympathy  of  the 
judge  who  tried  it  is  with  the  tenant,  and  then  her  hope  of  ultimate 
success  in  the  Supreme  Court  by  a  removal  of  the  record  on  exceptions 
to  the  charge  of  the  court,  becomes  a  forlorn  one,  from  the  difficulty  of 
procuring  that  charge  without  alteration.  Wherever,  therefore,  the 
demand  of  dower  is  stricti  juris,  as  where  the  demandant  joined  her  hus- 

1  Worcester  v.  Clark,  2  Grant  84.  »  2  Sell.  Pract.  206. 

2  D.  C,  Warner  v.  Maoknett,  3  Phila.         '  1  Pickering  189. 

K.  325.  '  Act  of  26th  March  1785,  ?  2 :  Purd 

'  McPherson  v  Cunliff,   11   S.  &  R.     Dig.  753,  2  Smith's  Laws  299 
431,  436.  8  6  Johns.  390  ;  9  ibid.  344. 
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band  in  a  deed  of  conveyance  when  she  was  an  infant,  and  therein 
alleged  she  was  of  full  age,  it  is  recommended  to  have  the  questions 
of  law  brought  to  issue  by  strict  pleading,  when  the  court  will  not 
have  the  opportunity  to  consider  particular  merits,  which  it  has  on  a 
motion  for  a  new  trial,  where  the  questions  of  law  are  intermingled 
with  facts. 

Pleas  admitting  right,  hut  alleging  excuse. — As  to  the  other  class 
of  pleas  in  bar,  which  admit  the  right  of  dower,  but  allege  some 
excuse. 

17.  Detention  of  deeds. — The  tenant  may  plead  that  the  demandant 
detains  the  deeds  and  evidences  belonging  to  the  estate,  and  that  h« 
was  always  ready  to  assign  her  dower  if  she  would  deliver  them,  &c.^ 
The  deeds  must  be  concerning  the  same  land  whereof  dower  is  de- 
manded, and  not  other  land  descended  to  the  heir,  and  only  the  heir 
has  this  plea,  and  not  a  stranger  ;^  and  there  are  five  cases  wherein 
the  heir  shall  not  have  this  plea,  being  in  the  condition  of  a  stranger.^ 
If  the  demandant  reply  that  she  is  ready  to  deliver  them  to  the  tenant, 
and  brings  them  into  court,  judgment  is  given  for  her  immediately. 
She  may  also  reply  that  she  does  not  detain  the  deeds,  &c.,  but  it  is  a 
dangerous  replication,  for  if  the  jury  find  it  false,  she  will  lose  her 
dower.* 

18.  Tout  temps  prist. — So,  the  tenant  ma,j  ■ple&i  tout  temps  prist, 
that  he  has  always  been  and  still  is  ready  to  render  dower,  and  pray 
that  the  demandant  may  not  have  damages ;  for  an  omission  in  the 
widow  to  demand  her  dower  will  not  prejudice  her  claim  to  damages, 
unless  the  tenant  excuse  himself  by  this  plea.^  If  the  tenant  plead 
this  plea  (at  the  return  of  the  summons  by  the  English  rule,^  and  after 
a  general  imparlance  by  that  of  the  State  of  New  York),'  he  will  be 
excused  from  paying  mesne  profits  and  damages  for  the  detention  of 
dower,  unless  the  demandant  has  requested  her  dower ;  and  if  she  has, 
it  must  be  stated  in  the  replication,  and  issue  may  be  taken  upon  it.' 
Therefore,  as  the  heir  is  not  bound  to  assign  dower  until  he  be  re- 
quested. Lord  Coke  recommends  it  to  the  widow,  to  demand  her  dower 
in  the  presence  of  witnesses,  as  soon  after  her  husband's  death  as  she 
can.'  She  may,  however,  admit  the  plea,  and  pray  judgment  accord- 
ing to  the  tender ;  and  the  value  of  the  land,  in  case  the  husband 
aliened  during  his  lifetime,  may  afterwards  be  ascertained  by  the 
sheriff  on  a  writ  of  seisin,  or  by  a  writ  of  inquiry  founded  on  ^her  sug- 
gestion.^" And  although  she  will  not  recover  mesne  profits  and  dam- 
ages from  the  death  of  her  husband  until  the  commencement  of  the 
suit,  yet  she  will  be  entitled  to  receive  them  from  the  commencement 
of  the  suit  to  the  award  of  the  writ  of  inquiry." 

19.  Tout  temps  prist,  et  encore  prist. — A  special  plea  of  tout  temps 
prist,  et  encore  prist ;  the  nature  and  effect  of  which  will  appear  from 
the  case  of  Humphrey  v.  Phinney,'-  which  was  an  action  of  dower,  and 
the  defendant,  among  other  pleas,  pleaded,  "  that  David  Humphreys, 

'  Rast.  229,  b.  '  1  Cowen  180. 
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the  husband  of  the  demandant,  conveyed  the  premises,  for  a  valuable 
consideration,  to  one  Caleb  Edmunds ;  that  great  and  valuable  improve- 
ments have  since  been  made  on  the  premises  to  the  value  of  five  thou- 
sand dollars,  by  Edmunds  and  the  defendant,  in  the  lifetime  of  the 
husband ;  and  that  since  his  death,  the  defendant  has  been,  and  still  is 
ready,  to  set-off  one-third  of  the  premises  in  value,  as  at  the  time  of 
the  conveyance  thereof  by  the  husband."  On  a  demurrer  to  this  plea, 
judgment  was  given  for  the  demandant,  for  the  value  of  the  premises, 
according  to  the  plea.  Kent,  C.  J.,  who  delivered  the  opinion  of  the 
court,  says,  that  the  demurrer  to  this  plea  admits,  "  that  the  tenant 
was,  and  still  is  ready  to  assign,  and  set  off  one-third  of  the  premises 
in  value,  as  they  were  at  the  time  of  the  seisin  of  the  husband.  The 
principle  assumed  by  the  plea  is  correct,  for  the  widow  is  not  entitled 
to  dower,  according  to  the  improved  value  of  the  land,  in  case  of 
alienation  by  the  husband.  She  must  take  the  dower  according  to  the 
value  at  the  time  of  alienation.  The  rule  is  different  where  the  hus- 
band died  seised,  and  the  heir  improves  the  land.  We  are  also  of  opi- 
nion that  the  fact  of  tout  temps  prist  is  well  pleaded.  Such  a  plea  is 
according  to  precedents,  in  cases  where  the  tenant  wishes  to  preclude 
the  demandant  from  her  claim  to  damages.  She  would  not  be  entitled 
to  any  in  the  present  case,  as  the  husband  did  not  die  seised  ;  but  the 
plea  is  proper,  in  order  that  the  demandant  may  be  obliged  to  take  her 
judgment  specially,  according  to  the  tender.  The  general  judgment, 
that  she  recover  seisin  of  a  third  part  of  the  premises,  according  to 
the  count,  might  perhaps  preclude  the  tenant  from  the  benefit  of  the 
valuation  for  which  he  contends.  Instead  of  demurring,  she  ought  to 
have  prayed  for  judgment  according  to  the  tender.  The  value,  inde- 
pendent of  the  improvements,  must  be  ascertained  afterwards,  either 
by  the  sheriff  on  the  writ  of  seisin,  or  by  a  writ  of  inquiry  founded  on 
the  suggestion.^  The  latter  is  the  mode  of  proceeding  when  the  jury, 
under  the  statute  of  Merton,  omit  to  find  the  annual  value  of  the  land. 
But  without  giving  any  opinion  as  to  the  course  of  the  subsequent  pro- 
ceeding, or  without  anticipating  the  difiBculties  that  might  arise  in 
carrying  the  principle  recognised  in  our  statute,  and  in  the  old  autho- 
rities, into  effect,  it  is  sufficient  to  observe,  that  the  general  demurrer 
is  not  well  taken,  but  that  the  demandant  may  have  leave  to  withdraw 
it,  on  payment  of  the  costs  resulting  from  it,  and  may  take  judgment 
according  to  the  tender  in  the  plea." 

In  a  subsequent  case,^  there  was  a  verdict  for  the  demandant  gene- 
rally, without  reference  to  the  value  of  the  land  ;  and  on  a  motion  for 
a  new  trial,  the  court  said :  This  was  a  case  where  the  land  in  which 
dower  is  claimed  had  been  alienated  by  the  husband  in  his  lifetime,  and, 
therefore,  coming  within  the  rule,  that  dower  of  lands  sold  by  the  hus- 
band shall  be  according  to  their  value  at  the  time  of  their  alienation, 
and  exclusive  of  the  improvements  made  after  it ;  but  that  the  manner 
and  time  in  which  that  value  is  to  be  ascertained  had  not  been  decided  ; 
that  it  could  only  be  ascertained  in  one  of  three  ways :  either  by  the 
jury  upon  the  trial  of  the  issue,  or  by  the  sheriff  on  the  writ  of  seisin, 
or  by  a  writ  of  inquiry  founded  on  proper  suggestions  ;  either  of  which 
would  probably  be  unexceptionable,  but  that  in  this  case,  as  the  issues 

1  13  Johns.  180.  ^  15  Johns.  21. 
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had  already  been  tried,  recourse  must  be  had  to  one  of  the  two  latter 
modes  above  suggested. 

It  is  no  plea  to  this  action,  that  partition  has  been  made  among  the 
heirs.  Before  dower  is  assigned  to  the  widow,  she  holds  no  part  of 
the  land  ;  she  is  neither  sole  seised  of  the  whole,  nor  of  any  part ; 
the  heirs  are-seised  of  the  land,  and  entitled  to  hold  the  whole,  until 
her  dower  is  legally  assigned ;  hence,  she  has  no  interest  in  a  partition 
they  make  before  her  dower  is  so  assigned ;  nor  is  she  hound  by  such 
partition.^ 

Repugnant  pleas  not  pleadable. — With  regard  to  pleading  double  in 
this  action,  or  joining  any  of  the  preceding  pleas  together,  which  are 
inconsistent  and  contradictory,  we  have  shown  in  our  first  volume,  that 
in  personal  actions  a  great  latitude  is  allowed  in  this  respect  by  numer- 
ous decisions  of  the  English  common-law  courts ;  but  that  there  are  a 
few  pleas  so  manifestly  inconsistent  and  repugnant,  they  cannot  be  put 
on  the  same  record  ;  such  as  the  general  issue  and  a  tender.  There  is 
no  decision  in  this  State  upon  this  head  applicable  to  the  action  of 
dower ;  though,  in  the  case  of  Winder  v.  Little,^  the  tenant  pleaded 
ne  vnques  senie  que  dower  and  tout  temps  prist ;  but  no  objection  was 
made  to  this  joinder.  In  England,  the  only  rule,  as  we  have  seen, 
which  has  been  declared  on  this  subject,  depends  upon  the  mode  of  trial 
of  the  issue  produced  by  each  plea.  In  the  State  of  New  York,  it  has 
been  recently  determined  that  ne  unques  accouple,  and  alienation,  with 
tout  temps  prist,  may  be  pleaded  together.'  The  allowing  of  a  plea 
■which  denies  the  right  of  the  widow  to  dower  at  all,  to  be  joined  with 
that  of  tout  temps  prist,  may  affect  her  interest  in  regard  to  damages, 
very  prejudicially,  without  taking  into  consideration  the  absolute  incon- 
sistency of  pleas,  one  of  which  denies  the  right  of  dower  altogether, 
and  the  other  declares  that  the  tenant  has  never  disputed  it,  but  has 
always  been  and  still  is  ready  to  satisfy  it.  The  statute  of  20  Hen. 
III.  c.  1,  which  regulates  the  extent  of  her  right  to  damages  in  this 
action,  was  passed  when  double  pleading  was  prohibited.  The  estab- 
lished construction  of  this  statute,  is,  that  she  is  only  entitled  to 
damages  from  the  time  of  demand  made  of,  or  suit  brought  for  dower, 
where  the  plea  of  tout  temps  prist  is  pleaded.  This  plea  the  tenant 
was  obliged  to  interpose  at  the  return  of  the  summons ;  and  as  he  could 
not  join  with  it  any  plea  denying  the  right  of  dower,  the  result  was  an 
immediate  judgment  in  favor  of  the  widow.  But  if  he  can  now  have 
the  benefit  of  the  statute  of  Anne  which  allows  the  pleading  of  double 
pleas,  she  cannot  have  such  judgment  at  the  return  of  the  writ,  and  the 
plea  of  "  ever  ready"  protects  the  tenant  from  the  claim  of  damages, 
if  that  plea  be  not  disputed.  The  demandant  should  not,  therefore,  be 
placed  in  a  worse  situation  than  she  would  have  been  in  England  before 
the  statute  of  Anne  ;  *  and  the  leave  of  the  court,  as  required  by  that 
statute,  should  always  be  obtained  for  pleading  several  pleas  in  this 
action  ;  and  this  should  only  be  granted  at  the  tenant's  risk  in  regard 
to  damages. 

Evidence. — The  evidence  necessary  to  each  party  may  be  readily 
ascertained  from  the  nature  of  the  pleadings,  and  the  issue  produced 

'  12  Mass.  280;  5  Johns.  80.  'Opinion  of  Mr.  Duponceau,  Presi- 

"  1  Yeates  152.  dent  of  the   Law  Academy,  dated  22d 

9  1  Cuwen  180.  November  1821. 


264  DOWER. 

by  them.  Thus,  as  we  have  seen,  where  the  tenant  only  denies  the 
right  of  dower  by  pleading  ne  unques  seisie  que  dower,  the  demandant 
need  not  prove  the  marriage  nor  the  death  of  her  husband.  She  need 
not  show,  moreover,  the  deeds  by  which  the  seisin  of  the  husband  is  to 
be  established,  as  she  is  not  entitled  to  the  possession  of  the  title- 
deeds.*  As  to  the  degree  of  evidence  of  seisin  necessary,  the  same 
evidence  of  seisin  which  would  entitle  the  heir  to  recover  in  ejectment, 
will  sustain  an  action  of  dower .^  Actual  possession  of  the  husband,  or 
his  receipt  of  rent,  which  may  be  shown  by  parol,  la  primd  facie  evi- 
dence of  seisin  in  this  action.'  And  parol  evidence  will  be  admitted 
to  prove  that  the  land  granted  to  the  demandant  is  the  same  land  of 
which  dower  is  demanded.*  If  the  tenant  claim  under  the  heirs  of  the 
husband,  he  is  precluded  from  showing  that  the  husband  is  alive,  or 
denying  his  death.'  On  the  issue  of  ne  unques  seisin,  the  tenant  may 
disprove  the  seisin  of  the  husband,  although  he  derives  title  under 
him.^  Where  the  demandant's  marriage  is  to  be  proved  under  the 
plea  of  ne  unques  accouple,  circumstances  short  of  positive  proof  may 
be  given  in  evidence.  Cohabitation  and  reputation,  especially  of  an 
ancient  date,  are  very  strong  circumstances  in  proof  of  the  marriage, 
and  may  be  submitted  as  such  to  the  jury.^  So,  cohabitation  and  the 
declarations  of  the  husband  are  primd  facie  evidence  of  marriage,* 
but  the  presumption  arising  from  them  is  liable  to  be  rebutted  by 
circumstances.^ 

4.  Judgment  hy  default,  and  writ  of  inquiry. 

English  mode  of  procedure. — Before  we  state  our  own  simple  prac- 
tice under  this  head,  it  may  be  considered  relevant  first  to  detail  the 
English  mode  of  procedure,  and  likewise  the  reasons  which  gave  rise 
to  it.  It  is  said,'"  that  if  the  tenant  appears  and  makes  default  in  the 
same  term,  there  shall  be  final  judgment  against  him  ;  but  if  he  makes 
default  in  another  term,  a  petit  cape  shall  issue ;  and  if,  upon  the 
return  of  the  petit  cape,  he  cannot  save  his  default,  there  shall  be  final 
judgment  against  him. 

Writs  of  magnum  cape  and  parvum  cape. — The  writs  of  magnum 
cape  and  parvum  cape,  or  grand  cape  and  petit  cape,  which  yet  figure 
in  the  English  practice,  originated  in  feudal  times,  and  are  thus  de- 
scribed in  the  Introduction  to  Crompton's  Practice  : "  "  In  prosecuting 
real  actions  in  the  Court  of  Common  Pleas,  the  process  awarded,  upon 
default  made  after  summons  upon  the  prcecipe,  was  the  writ  of  grand 
cape,  to  seize  the  lands,  and  to  warn  the  tenant  to  appear  in  court  at 
the  return,  to  excuse  his  default  on  the  summons  ;  which  if  he  neglected 
to  do,  or  did  not  save  his  default,  by  showing  that  he  was  either  not 
properly  summoned  before,  or  that  he  was  prevented  by  inundation, 
tempest,  imprisonment,  or  other  invincible  necessity,  judgment  was 
given  for  the  demandant,  as  one  who  was  ready  to  take  on  him  the 
feudal  duties  which  the  former  tenant  had  renounced.  But  in  case  the 
demandant  released  the  default,  then  the  grand  cape  was  considered 
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but  as  the  summons,  and  the  demandant  proceeded  to  count  against 
him  as  if  he  had  regularly  appeared  at  the  first.  This  release  of  de- 
fault was  often  made,  if  there  had  been  really  a  fault  in  summoning 
the  tenant.  But  if  in  such  case  the  demandant  justified  on  the  default, 
and  the  tenant  saved  it  by  showing  some  lawful  excuse,  the  writ  wholly 
abated  ;  because,  by  justifying  on  the  default,  the  demandant  rested 
his  cause  on  the  tenant's  failure  in  duty,  and  not  on  the  merits  of  his 
claim.  But  if  after  appearance  by  the  tenant  on  the  summons,  and  a 
further  day  given,  he  made  a  default,  the  process  awarded  was  a  petit 
cape,  to  seize  the  lands,  and  warn  the  tenant  to  come  in,  and  hear  the 
judgment ;  on  the  return  of  which,  if  he  did  not  save  his  default  by 
alleging  a  sufficient  excuse,  he  was  considered  as  having  failed  in  his 
duty,  and  thereupon  judgment  was  given  for  the  demandant.  If  after 
appearance,  however,  the  tenant  had  prayed  an  imparlance  to  another 
day  in  the  same  term,  and  then  at  that  day  made  default,  no  petit  cape 
■was  awarded,  but  the  lands  were  instantly  seized,  and  judgment  waS 
pronounced  for  the  demandant ;  because,  in  such  a  case,  a  day  was 
given  the  tenant,  at  his  own  expense,  which  he  ought  to  have  duly 
attended  to.  But  in  case  the  tenant,  after  the  mise  joined,  made 
default,  or  imparled  to  another  term,  a  petit  cape  then  was  always 
awarded,  in  order  to  bring  the  party  into  court,  before  judgment  could 
be  pronounced  on  default." 

Judgment  for  want  of  an  appearance. — In  our  practice,  it  is  usual 
to  take  judgment  in  this  action  as  well  as  in  personal  actions,  for  want 
of  an  appearance,  after  the  return  of  the  writ,  the  demandant  having 
previously  counted ;  and  likewise  judgment  for  want  of  a  plea,  where 
the  tenant  has  been  properly  ruled  to  plead.     And  judgment  may  be 
entered   against  the  tenant,  in  this  action,  by  confession,  on  nil  dicit 
and  non  sum  informatus.     So,  if  the  tenant  plead  that  the  husband  is 
alive,  and  the  demandant,  at  the  day  for  trial,  is  ready  with  her  proofs,' 
there  shall  be  final  judgment  against  the  tenant  if  he  make  default.^ 
So  there  may  be  judgment  by  default,  though  the  tenant  is  an  infant.' 
Writ  of  seisin  and  inquiry. — In  these  cases,  after  the  judgment, 
"  that  the  demandant  recover  against  the  tenant  her  seisin  of  the  third 
part  above  demanded,  with  the  appurtenances,  to  be  held  by  her  in 
severalty,  by  metes   and  bounds,"  the  demandant,  if  she   claim  dam- 
ages, must  enter  a  suggestion  on  the  roll,  that  her  husband  died  seised 
of  the  tenements  in  his   demesne  as  of  fee  ;  for,  unless  he  died  seised, 
she  is  not  entitled  to  damages,^  and  praying  a  writ  of  habere  facias 
seisinam,,  and  also  a  w^rit  to  inquire  of  the  damages.     To  the  writ  of 
seisin  and  inquiry,  for  both  may  be  blended  in  the  same  writ,°  the 
sheriff  having  executed  it,  returns  that  he  had  caused  the  demandant 
to  have  seisin  of  one-third  part  of  the  tenements  described  in  the  return, 
to  hold  to  her  in  severalty  by  metes   and  bounds  for  her  dowry  ;  and 
also  his  inquisition,  by  which  it  is  found  that  the  husband  of  the  de- 
mandant died  seised  on  a  certain  day,  that  the  yearly  value  of  the 
tenement  is  so  much,  that  so  many  years  have   elapsed  from  the  death 
of  the  husband  until  the  suing  out  of  the  inquisition,  and  that  she  has 
sustained  damages  by  reason  of  the  detaining  of  her  dower  beyond  the  i, 

1  Vide  ante,  252.  *  2  Johns.  Rep.  119. 

'  2  Cromp.  Prao.  337.  °  The   form   of  which   is  given   in  2 

'  Ibid. ;  Cro.  Jao.  111.  2  Saund.  45,  n.  4. 
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value  aforesaid,  and  over  and  above  her  costs  and  charges  to  so  much, 
and  for  those  costs  and  charges,  six  cents.  Where  the  inquisition 
finds  that  the  husband  did  not  die  seised,  damages  and  costs  cannot  be 
given.^ 

Tenant  must  have  notice  of  executing  writ  of  inquiry. — It  seema 
necessary  to  serve  the  tenant  with  a  notice  of  executing  the  writ  of 
inquiry  ;  for  though  personal  notice  is  not  necessary  to  be  given  in 
real  actions,  but  the  tenant  ought  to  take  notice,  because  the  writs, 
namely,  the  summons,  &c.,  are  always  executed  upon  the  land,  and  not 
elsewhere,  yet  by  the  judgment  to  recover  seisin,  the  suit  is  at  an  end, 
at  common  law,  and  the  damages  for  the  value  of  the  land  are  added 
by  the  statute,  and  sound  in  damages  only,  therefore  notice  must  be 
given  of  executing  the  writ  of  inquiry  in  this,  as  in  other  cases  of 
writs  of  inquiry ;  and  if  it  be  not,  the  court  will  set  aside  the 
inquisition,  and  order  the  money  levied  undei;  it  to  be  restored  to  the 
tenant.^ 

Duty  of  sheriff — Inquest. — When  the  writs  of  seisin  and  of  inquiry 
of  damages  are  blended  together  in  one,  as  is  sometimes  done,  the  sheriff 
ought,  after  notifying  the  parties  of  the  time  when  he  will  execute  it, 
to  organize  an  inquest  of  twelve  men  at  the  appointed  time  upon  the 
premises,  and  by  them  to  inquire  of  what  estate  the  husband  was 
seised,  and  whether  he  died  seised  ;  if  they  find  that  he  had  aliened 
the  land  and  did  not  die  seised,  then  he  ought  by  the  inquest  to  set  off 
by  metes  and  bounds  as  much  of  the  land  in  its  then  improved  state  as 
would  be  equal  in  value  to  one-third  of  the  whole  land  without  such 
improvements.  He  should  then  make  return  of  his  acts  in  this  behalf, 
and  his  duty  ceases.^ 

5.   Trial,  damages,  verdict,  final  judgment,  execution,  and  sub- 
sequent proceedings. 

Jury  trial. — The  trial  in  this  action,  except  in  a  particular  instance 
before  alluded  to,"*  is  by  a  jury,  summoned  by  the  ordinary  jury  process, 
and  is  conducted  in  all  respects  in  the  same  manner  as  a  trial  in  a  personal 
action.  The  verdict  in  this  action  is  peculiar  ;  but  before  we  describe 
its  form  and  nature,  it  will  be  necessary  first  to  consider  the  subject 
of  damages. 

Damages. — Where  the  husband  died  seised,  damages  are  given  by 
the  statute  of  Merton,  20  Hen.  III.  c.  l,'^  which  is  in  these  words: 
"  Of  widows  which  after  the  death  of  their  husbands  are  deforced  of 
their  dowers,  and  cannot  have  their  dowers  or  quarantine  without  plea, 
whosoever  deforce  them  of  their  dowers  or  quarantine  of  the  lands 
whereof  their  husbands  died  seised,  and  that  the  same  widows  after 
shall  recover  by  plea  ;  they  that  be  convict  of  such  wrongful  deforce- 
ment, shall  yield  damages  to  the  same  widows  ;  that  is  to  say,  the 
value  of  the  whole  dower  to  them  belonging,  from  the  time  of  the  death 
of  their  husbands  unto  the  day  that  the  said  widows,  by  judgment  of 
our  court,  have  recovered  seisin  of  their  dower,  &c.,  and  the  deforcers 
nevertheless  shall  be  amerced  at  the  king's  pleasure."    And  where  she 

1  Sharp  V.  Pettit,  3  Yeates  38,  S.  C. ;         »  Benner  v.   Evans,   3   Pa.   R.   456 ; 
Lessee   of  Glancey  v.  Jones,  4   Yeates  Thompson  v.  Morrow,  5  S.  &  R.  289. 
212.  *  Ante,  252. 

2  2  Saund.  45,  n. ;  3  Lev.  409.  =  Rob.  Dig.  179. 
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recovers  damages,  she  is  entitled  to  costs;'  and  only  in  this  case, 
because  costs  are  given  by  the  statute  of  Gloucester  6  Edw.  I.  c.  1, 
only  when  damages  are  recoverable.^ 

It  is  only  when  the  husband  died  seised,  that  a  judgment  for  money 
can  be  given  in  a  writ  of  dower  unde  nihil  habet,  against  the  defend- 
ant. If  he  did  not  die  seised,  then  the  demandant  is  only  entitled  to 
recover  one-third  of  the  land  itself,  according  to  its  value  at  the  time 
of  the  alienation  by  the  husband,  to  be  held  in  severalty,  and  to  be 
laid  oif  by  metes  and  bounds,  and  for  this  only  can  she  have 
judgment.' 

Measure  of  damages. — The  seisin  of  a  mortgagor,  after  the  encum- 
brance has  become  due,  is  such  an  one  as  will  carry  damages.*  If  the 
heir  sell  the  land,  the  widow  will  be  entitled  to  damages  against  the 
tenant  from  the  time  of  her  husband's  death,  although  the  tenant  may 
not  have  been  so  long  in  possession.'  But  this  claim  to  damages  is 
liable  to  be  abridged,  as  we  have  already  seen,^  by  the  plea  of  tout 
temps  prist ;  and  the  general  rule  may  be  stated  to  be,  that  when  the 
tenant  does  not  plead  that  plea,  the  demandant  is  entitled  to  damages 
from  the  day  of  her  husband's  death,  provided  he  died  seised.''  The 
measure  of  damages  in  this  action  is  the  net  profits  of  the  land 
(deducting  improvements,  repairs,  and  taxes),  from  the  time  of  demand 
proved  in  case  of  the  interposition  of  the  plea  of  tout  temps  prist. 
The  demand  may  be  either  in  pais,  or  by  matter  of  record,  as,  the 
commencing  of  an  action.' 

Mesne  profits. — If  the  heir  has  sold  the  land,  and  the  widow  recover 
her  dower,  against  the  vendee,  he  must  pay  her  portion  of  the  whole 
mesne  profits,  from  the  death  of  her  husband,  although  he  has  not 
been  the  owner  half  of  the  time.^ 

Finding  of  jury. — If  the  jury  find  a  verdict  for  the  demandant, 
where  the  husband  died  seised,  they  ought  also  to  find,  1.  The  fact, 
that  her  husband  died  seised,  and  also  of  what  estate,'"  and  the  time 
of  his  death,  to  entitle  her  to  mesne  profits  and  damages  for  detaining 
her  dower ;  2.  The  annual  value  of  the  land  ;  3.  They  must  assess 
the  damages  on  account  of  the  detention  of  her  dower  ;  and,  4.  Costs. 
And  the  demandant  has  thereupon  judgment  to  recover  seisin  of  a  third 
part  of  the  tenements  in  demand,  in  severalty,  by  metes  and  bounds, 
and  the  mesne  profits  and  damages.  But  if  the  jury  omit  to  find, 
either  the  whole,  or  any  part  thereof,  the  omission  may  be  supplied  by 
a  writ  of  inquiry.'^  As  where  the  jury  find  that  the  husband  died 
seised,  but  omit  the  rest,  a  writ  of  inquiry  may  be  awarded  to  supply 
the  omission ;  so  where  the  jury  omit  to  find  damages  for  the  detention 

1  10  Johns.   216  ;  1   Ves.    &   Beames  '  Ibid. ;  2  Sell.  Prae.  210. 
20.                                                                      ^Ante,-2(>\. 

2  Benner  v.  Evans,  3  Pa.  R.  456.  '  Cas.  Tern.  Har.  19 ;  7  Johns.  247. 
^  Ibid.  6,  citing  Lessee  of  Glanoey  v.         '  Winder  v.  Little,  1  Yeates  152. 

Jones,  4  Dallas  212 ;  Thompson  v.  Mor-  »  Lyle   v.  Kichards,  9  S.  &  R.  368 ; 

row,  5  S.  &  R.  289;  s.  c.  15  Ibid.  72  and  Bui.  N.  P.  115 ;  6  Johns.  290. 

17  Ibid.  297 ;  Winder  v.  Little,  1  Yeates  '"  For  if  the  husband  alien  and  take 

154;  Barnett  v.  Barnett,  16  S.  &  R.  51 ;  back  an  estate  for  life,  the  wife  shall  re- 

Shertz  V.  Shertz,  5  Watts  255  ;  Seaton  v.  cover  dower,  but  no  damages.     2   Sell. 

Jamison,    7     Ibid.    533;     Sandback  v.  Pract.  209. 

Quigley,  8  Ibid.  464.  "  Benner  v.  Evans,  3  Pa.  R.  455. 
*  6  Johns.  390. 
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and  costs,  or  the  demandant  may  remit  the  value  and  damages.^  It 
might  be  doubtful — if  a  jury  found  for  the  demandant,  and  damages 
and  costs  *  but  omitted  to  find  that  "the  husband  died  seised — whether 
a  writ  of  inquiry  would  supply  the  defect ;  but  the  party  may  remit 
the  value  of  the  land  from  the  time  of  the  death,  and  also  damages.^ 
As  damages  and  costs  are  added  by  statute,  to  the  judgment  given  by 
the  common  law  to  recover  seisin,  the  judgment  as  to  the  latter  may 
be  affirmed-  on  a  writ  of  error,  and  the  judgment  for  the  damages 
reversed,  because  they  are  distinct  in  their  nature  ;  and  a  writ  of  error 
lies  after  judgment  of  seisin,  and  before  judgment  for  damages.  And 
upon  this  principle,  it  is  observed  by  Sergeant  Williams,*  that  it 
seems  to  be,  that  where  there  is  judgment  to  recover  seisin,  either  by 
default  or  upon  verdict,  where  the  jury  have  neglected  to  find  anything 
else,  and  the  writ  of  seisin  is  executed  and  the  tenant  dies  before  there 
is  any  judgment  for  the  value  and  damages,  the  demandant  cannot  have 
a  scire  facias  either  against  the  heir  or  terre-tenants,  for  the  purpose 
of  suing  out  a  writ  of  inquiry  of  such  value  and  damages  ;  because, 
when  the  tenant  dies  before  judgment  given  for  them,  it  remains  a 
judgment  at  common  law.  So,  where  the  demandant  dies  after  judg- 
ment of  seisin,  but  before  the  execution  of  a  writ  of  inquiry  for  the 
value  and  damages,  her  personal  representatives  shall  not  have  a 
scire  facias  for  the  value  and  damages.* 

The  demandant,  in  an  action  of  dower  unde  niliil  haiet,  is  entitled 
to  recover  damages  from  the  tenant  of  the  freehold  for  the  time  being, 
to  be  estimated  from  the  time  of  the  death  of  her  husband,  where  he 
died  seised,  although  the  defendant  may  have  been  tenant  but  a  short 
part  of  the  time.' 

If  the  verdict  find  that  the  husband  did  not  die  seised,  having  aliened 
during  his  life,  and  instead  of  finding  the  annual  value,  finds  the  entire 
value  of  the  land  at  the  time  of  the  alienation,  this  will  be  considered 
as  surplusage.*  And  the  court  said :  "  If  the  demandant  should  ever 
take  a  writ  of  inquiry  for  damages,  or  mesne  profits,  she  may  subject 
herself  to  a  writ  of  error  ;  but  if  she  only  take  her  writ  of  seisin,  there 
will  have  been  no  harm  done  ;  even  if  this  were  more  than  surplusao^e, 
and  were  actual  error,  the  court,  in  this  action,  can  affirm  in  part  and 
reverse  in  part."' 

The  case  of  Shirtz  v.  Shirtz '  reviews  at  length  this  doctrine,  and 
confirms  the  former  decisions  of  the  court.  The  points  decided  were, 
that  in  an  action  of  dower,  if  the  jury  find  that  the  husband  of  the 
plaintiff  did  not  die  seised,  and  find  the  annual  value  of  the  premises 
at  the  time  of  alienation,  the  latter  part  of  the  finding  is  surplusau-e  ; 
and  upon  a  scire  facias,  by  the  plaintiff  demanding  seisin  of  dower, 
she  is  entitled  to  reoover,.as  if  the  judgment  had  been  rightly  and  fully 
entered.  And,  in  the  execution  of  a  writ  of  seisin,  the  plaintiff  is  enti- 
tled to  be- endowed  according  to  the  value  of  the  land  at  the  time  of 
assigning  the  dower :  leaving  out  of  the  estimate  oply  the  value  of  im- 

'  2  Sell.  Praot.  209  ;  Barnett  v.  Bar-         *  Seaton  v.  Jamison,  7  Watts  533. 
nett,  16  S.  &  R.  55.  "  Leineweaver  v.  Stoever,  17  S.  &  R 

Mbid.  .  297. 

'  2  Saund.  45,  u. ;  Barnett  v.  Barnett,         '  Ibid.  298. 
16  S.  &  R.  55.  8  5  Watts  255. 

*  1  Salk.  252,  pi.  1. 
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provements  made  thereon  since  the  alienation  by  the  husband.     The 
case,  as  reported,  was  this :  — 

The  plaintiif  brought  an  action  of  dower  against  the  defendant,  in 
which  the  jury  found  a  verdict,  "  that  Tobias  Shirtz  did  not  die  seised  ; 
that  the  whole  annual  value  of  the  premises  at  the  time  of  the  aliena- 
tion was  S3  dollars  ;  one-third  of  which  they  find  to  be  of  the  annual 
value  of  11  dollars."  Upon  which  the  entry  was  made,  "judgment  on 
verdict." 

The  plaintiff,  upon  this  judgment,  sued  out  the  following  writ  of  scire 
facias : — 

"  Columbia  county,  ss.  The  Commonwealth  of  Pennsylvania  to  the 
sheriif  oi  Columbia  county,  greeting :  Whereas,  Magdalena  Shirtz, 
lately  in  our  Circuit  Court,  for  the  county  aforesaid,  before  the  judges 
of  the  same  court  at  Danville,  to  wit,  on  the  4th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-three,  there, 
by  the  judgment  of  the  same  court,  did  recover  against  Jacob  Shirtz 
one-third  part  of  two  messuages,  eighty  acres  of  arable  land,  twenty 
acres  of  meadow,  and  fifty  acres  of  woodland,  situate  in  the  township 
of  Limestone,  in  the  county  of  Columbia  aforesaid,  as  the  dower  of 
her,  the  said  Magdalena,  of  the  endowment  of  Tobias  Shirtz,  deceased, 
her  late  husband,  by  our  writ  of  dower,  whereof  she  nothing  hath. 
Yet  the  execution  of  the  said  judgment  remaineth  to  be  made,  as  on 
the  information  of  the  said  Magdalena  we  have  been  given  to  under- 
stand. Wherefore,  the  said  Magdalena  besought  us  to  provide  for  her 
a  proper  remedy  in  this  behalf ;  and  because  we  are  willing  that  these 
things  that  in  our  same  court  are  rightly  acted  should  be  brought  to 
due  execution :  We  command  you,  that  justly,  and  without  delay,  by 
good  and  lawful  men  of  your  bailiwick,  you  make  known  to  the  said 
Jacob  Shirtz  that  he  be  and  appear  before  our  judges  at  Danville,  at 
our  Court  of  Common  Pleas,  there  to  be  held  the  third  Monday  of 
August  next,  to  show  cause,  if  any  he  have,  why  the  said  Magdalena 
her  seisin  of  dower  in  the  said  premises  should  not  forthwith  have. 
And,  further,  to  do  and  receive  all  and  whatsoever  our  said  court  shall 
consider  in  that  behalf.  And  have  you  then  and  there  the  names  of 
those  by  whom  you  shall  so  make  known  to  the  said  Jacob  Shirtz  and 
this  writ.  Witness  the  honorable  Ellis  Lewis,  Esq.,  at  Danville,  this 
twenty-third  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-four."  To  this  writ  the  defendant  pleaded  nul  tiel 
record. 

"  The  court  below,"  said  Judge  Kennedy,  in  giving  the  opinion 
of  the  court,  "  were  clearly  right  in  rendering  judgment  for  the 
plaintiff  there.  The  judgment,  recited  in  the  scire  facias,  is  such 
as  the  demandant  was  entitled  to  have,  upon  the  verdict  of  the  jury 
in  her  writ  of  dower ;  and,  therefore,  the  short  entry  made  by  the 
clerk,  of  'judgment  on  verdict,'  must  be  considered  as  having  been 
carried  out  afterwards  in  that  form.  And  it  having  been  proved 
to  the  cpnviction  of  the  jury  on  the  trial,  that  the  husband  of  the  de- 
mandant had  alienated  the  land,  of  which  she  sought  to  recover  dower 
during  the  marriage,  and  consequently  did  not  die  seised  of  it,  the 
jury  had  nothing  to  do  with  the  annual  value  thereof  at  any  time, 
neither  at  the  time  of  alienation  or  at  any  other  ;  therefore,  that  part, 
of  their  verdict  may  be  regarded  as  ,surplusage,  or  rejected  altogether. 
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This  is  according  to  what  was  done  in  the  cases  of  Leineweaver  v. 
Stoever,^  and  Banner  v.  Evans.^  It  has,  however,  been  argued  that 
the  judgment  upon  the  verdict  ought  to  be  considered  as  a  judgment 
to  recover  one-third  part  of  the  land  according  to  the  value  of  it  at'  the 
time  of  the  alienation  ;  and  that  the  judgment  not  being  so  recited  in 
the  scire  facias,  the  plea  of  nul  tiel  record  is  sustained.  Such,  it  is 
true,  would  appear  to  be  the  form  in  which  judgment  is  given  in  such 
case  in  the  State  of  New  York,  when  the  jury  find  that  the  husband 
did  not  die  seised.  And  this  form  may  be  very  proper  there,  because 
it  seems  to  be  settled  in  that  State,  that  the  widow  is  not  entitled  to 
the  benefit  of  any  increase  or  rise  in  the  value  of  the  land  that  may 
have  taken  place,  independent  of  the  improvements  made  thereon  from 
the  general  progressive  state  of  the  improvement  in  the  surrounding 
country,  from  the  time  of  alienation  to  the  time  of  recovery.  But  in 
this  State  it  was  held,  in  Thompson  v.  Morrow,*  after  two  arguments 
by  counsel,  and  great  deliberation  by  the  court,  that  she  was  entitled 
in  the  case  of  land  alienated  by  her  husband  during  the  marriage,  to 
be  endowed  of  it  according  to  the  value  at  the  time  of  assigning  the 
dower,  excluding  therefrom  merely  the  value  of  the  improvements  made 
by  the  purchaser  and  terre-tenants  subsequently  to  the  alienation.  And 
this  has  been  considered  the  settled  rule  on  the  subject  ever  since,  and 
meets  the  entire  approbation  of  the  court  now  as  well  as  in  time  past. 
But  such  a  judgment  as  the  counsel  for  the  plaintiff  in  error  contend 
for  would  come  in  direct  conilict  with  this,  because  it  would  restrict 
her  to  one-third  part  only  of  the  land  according  to  the  value  of  it  at 
the  time  of  alienation,  though  it  might  have  risen  in  value  from  that 
time  more  than  one  hundred  per  cent.,  without  any  improvement  what- 
ever having  been  made  thereon  by  any  person.  Such  a  judgment, 
therefore,  would  go  to  defeat  the  demandant,  at  least  in  some  cases,  of 
what  has  been  determined  and  settled  to  be  her  just  right.  Where  the 
land  has  not  risen  in  its  value,  except  from  improvements  made  on  it 
by  the  purchaser  or  tenants  subsequently  to  the  alienation,  such  judg- 
ment might  answer  the  purpose,  because  it  would  in  that  particular 
case  be  giving  to  the  demandant  all  she  had  any  right  to  claim.  But 
it  is  certainly  more  convenient,  and  indeed  indispensably  requisite,  in 
order  to  secure  to  the  demandants  in  all  cases  what  they  are  in  justice 
and  by  law  entitled  to,  that  that  form  should  be  adopted  and  observed, 
which  is  best  suited  to  enable  the  sheriff  and  the  inquest,  on  the  exe- 
cution of  the  writ  of  seisin,  to  give  to  the  plaintiff  in  each  particular 
case  such  portion  of  the  lands  as,  according  to  the  rule  mentioned,  she 
shall  be  entitled  to.  The  form  recited  in  the  scire  facias  seems  to 
meet  fully  the  exigency  of  every  case  that  can  arise  ;  for  upon  it  the 
demandant  has  a  right  to  sue  out  a  writ  of  seisin,  directed  to  the  sheriff 
of  the  county,  whose  duty  it  will  be  to  execute  the  same  according  to 
the  law  of  the  case,  or,  in  other  words,  accordingly  as  he  and  the 
inquest  summoned  to  his  aid  shall  find  the  state  of  facts  to  be.  And 
in  the  present  case,  for  instance,  it  would  be  his  duty,  in  conjunction 
■  with  the  inquest  which  he  shall  call  to  his  aid  in  the  execution  of  the 
writ  of  seisin,  to  lay  off  by  metes  and  bounds  one-third  part  of  the 
premises  mentioned  therein,  according  to  their  value  at  the  time  of 

1  17  S.  &  R.  297.  '  5  S.  &  R.  289. 

■'  a  Pa.  R.  454. 
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doing  so,  leaving  out  of  the  estimate  merely  the  value  of  the  improve- 
ments made  thereon,  if  any,  since  the  time  of  the  alienation  by  the 
husband.  If  the  rule,  which  ought  to  govern  the  sheriff  and  the  in- 
quest in  the  execution  of  the  writ  of  seisin,  should  happen  to  be  mis- 
'  apprehended  or  not  observed  by  them,  the  court,  on  the  writ's  being 
returned  by  the  sheriff,  at  the  instance  of  the  party  aggrieved,  has  it 
fully  in  its  power  to  grant  such  relief  as  shall  be  necessary,  in  order 
to  do  complete  justice  between  the  parties,  and  to  obtain  a  due  execu- 
tion of  the  writ  by  giving  to  the  demandant  what  is  her  just  right,  and 
no  more.  This  matter  is  fully  explained,  and  the  same  rule  mentioned 
above  laid  down  in  Benner  v.  Evans.'  We,  therefore,  think  the  plea 
of  nul  tiel  record  was  disproved  by  the  record  produced,  and  that  the 
plaintiff  below  was  entitled  to  judgment  upon  the  issue  joined  thereon." 

A  demurrer  to  a  declaration  in  dower  being  overruled,  judgment 
was  entered  for  dower  and  costs.^ 

JIabere  facias. — The  writ  of  execution  for  the  recovery  of  the  land 
is  a  habere  facias  seisinam ;  by  which,  when  damages  and  costs  are 
recovered,  the  sheriff  may  also  be  directed  to  levy  them  ;  and  the 
demandant  may  have  a  capias  ad  satisfaciendum  for  the  damages  and 
costs  under  the  statute  of  Gloucester,  6  Edw.  I.  c.  1,  §  2.^ 

In  an  action  of  dower,  a  judgment  was  confessed  for  the  demandant's 
dower,  claimed  in  the  lands.  A  writ  of  habere  facias  seisinam  issued, 
and  the  demandant's  dower  laid  off.  On  the  return  of  the  writ,  the 
county  court  entered  judgment  for  nominal  damages  and  costs.  On 
appeal,  the  judgment  for  the  damages  and  costs  was  reversed.^ 

If  the  tenant  die  after  judgment,  and  before  execution  issues,  an 
execution  subsequently  issued  is  void,  and  nothing  passes  by  the  ser- 
vice of  it.^  Neither  can  the  demandant  in  such  case  enter  without  the 
aid  of  the  sheriff;  for  it  cannot  be  ascertained,  except  by  assignment, 
into  what  part  of  the  land  she  has  a  right  of  entry.  An  entry,  there- 
fore, gives  her  no  right  of  possession  under  the  judgment.^ 

Assignment  by  metes  and  bounds. — If  dower  is  demanded  of  lands, 
or  of  things  that  may  be  served,  the  sheriff  ought  to  assign  the  de- 
mandant the  third  part  by  metes  and  bounds  ;  and  if  he  does  not  return 
seisin  by  metes  and  bounds,  it  is  ill,'  unless  closes  certain  are  assigned 
by  name,  or  such  a  manor  as  is  known  and  certain,  in  lieu  of  dower  of 
other  manors.  An  assignment,  however,  though  in  a  different  manner, 
by  consent  of  the  parties,  may  be  good.  But  to  a  writ  of  habere  facias 
seisinam  the  sheriff  cannot  return  that  he  delivered  the  demandant  one, 
instead  of  a  third  part  of  the  three,  in  recompense  of  her  dower.  And 
where  the  sheriff  returned  that  he  had  assigned  to  the  demandant  for 
her  dower  of  a  house,  the  third  part  of  each  chamber,  and  had  chalked 
it  out  to  her ;  this  was  held  an  idle  and  malicious  return,  and  he  was 
committed  for  it,  as  he  ought  to  have  assigned  her  certain  chambers, 
or  rooms. thereout.^  If  dower  is  demanded  of  meadow,  pasture,  &c., 
the  sheriff  may  assign  all  meadow,  &c.,  for  dower.'    When  the  sheriff 

1  3  Pa.  R.  456,  457.  "  Ibid, 

*  2  H.  &  Johns.  53,  n.  '  Benner  v.  Evans,  3  Pa.  R.  455. 

3  Rob.  Dig.  107  ;  2  Tidd  979,  8th  ed.  *  2  Cromp.  Praot.  341 ;  Palm.  265. 

*  2  H.  &  Johns.  443.  '  2  Cromp.  Pr.  341. 
6  16  Mass.  191. 
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as  executed  the  writ  of  seisin,  the  demandant  must  bring  an  action 
of  ejectment  to  get  into  possession.' 

In  dower  for  the  third  part  of  a  mill,  of  a  kiln-house,  and  of  two 
acres  of  land,  the  judgment  was  to  recover  seisin  of  the  third  part  of 
the  aforesaid  tenements  in  severalty  by  metes  and  bounds ;  and  it  was 
assigned  for  error,  that  the  judgment  of  the  mill  and  kiln  ought  not  to 
be  by  metes  and  bounds,  and  if  it  should  be  divided  by  metes  and 
bounds,  neither  of  the  parties  could  use  his  part,  but  the  whole  must 
be  used  entirely,  and  the  judgment  ought  to  have  been  of  the  third 
part  only :  and  the  judgment  was  reversed  on  a,  writ  of  error.^ 

By  16  and  17  Car.  II.  c.  8,  §§  3,  4,^  execution  shall  not  be  stayed 
by  writ  of  error,  upon  aiiy  judgment  in  dower  after  verdict,  unless  the 
plaintiff  in  error  become  bound  to  pay  damages  and  costs  in  case  of  af- 
firmance, or  of  discontinuance,  or  nonsuit ;  and  a  writ  shall  issue  to  inquire 
of  mesne  profits,  and  daihages  by  waste  done  after  the  first  judgment.^ 

On  the  return  of  the  writ  of  execution  either  party  may  apply  to 
the  court  to  inquire  into  the  facts  involved  therein — they  are  bound  to 
grant  such  relief  as  may  be  necessary  to  secure  a  faithful  execution  of 
the  writ  on  legal  principles  ;  but  matters  alleged  as  ground  of  com- 
plaint and  error,  which  are  dehors  the  record,  cannot  be  inquired  into 
on  a  writ  of  error.'  In  the  commencement  and  conducting  of  this 
action  to  judgment,  the  Act  of  1836,  for  the  commencement  of  real 
actions,"  must  always  be  borne  in  mind. 

A  judgment  for  damages  or  detention  of  dower  takes  date  as  a  lien, 
from  the  time  of  its  entry,  and  not  from  the  time  when  the  right  to 
dower  accrued.' 
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1.  Action  in  general. 
Common  law  inadequate. — At  common  law,  there  were  no  means  of 
compelling  the  division  of  an  estate  between  joint  tenants  and  tenants 
in  common,  the  writ  de  partitione  facienda  lying  only  in  favor  of  co- 
parceners. This  defect  in  the  law  was  remedied  by  statutory  provisions, 
which  placed  joint  tenants  and  tenants  in  common  on  an  equal  footing 
with  parceners. 

Statutes  of  Henry  VIII. — The  inconvenience  which  resulted  from 
the  occupation  of  the  whole  land  or  the  receipt  of  all  the  profits,  by 
one  joint  tenant  or  tenant  in  common,  induced  the  passage  of  the  statute 
31  Henry  VIII.  c.  1,'  which  gave  a  writ  of  partition  to  joint  tenants 
and  tenants  in  common  of  estates  of  inheritance.  And  the  statute  82 
H.  VIII.  c.  32,  gave  the  like  remedy  to  joint  tenants  and  tenants  in 
common  for  life  or  years.^  Prior  to  those  enactments,  this  writ  was 
confined  to  coparceners  ;  and  although  one  coparcener  might  maintain 
it  against  the  alienee  of  another,  or  against  a  tenant  by  the  courtesy, 
yet  neither  the  one  nor  the  other  of  these  could  maintain  such  writ 
against  a  coparcener.  But  by  these  statutes,  the  benefit  of  the  action 
has  been  extended  not  only  to  those  already  mentioned, /but  to  the 
alienee  of  a  parcener,  who  may  now  have  a  writ  of  partition  against 
the  other,  because  they  are  tenants  in  common.^ 

Equitable  estate  will  support  partition — Judgment  or  mortgage  no 
olstacle  to  partition. — An  equitable  estate  is  sufficient  in  Pennsylvania 
to  support  an  action  of  partition.^  The  existence  of  a  judgment  or  a 
mortgage  against  an  undivided  interest  presents  no  obstacle  to  a  parti- 
tion, because  the  encumbrance  attaches  upon  the  part  set  out  for  the 
one  against  whom  it  was  entered.^  The  same  principle  may  be  applied 
to  the  case  of  an  encumbrance  secured  by  the  vendor's  retention  of  the 
legal  title.' 

Partition  in  Pennsylvania,  three  methods  now. — In  Pennsylvania, 
there  are  three  modes  of  compelling  a  partition  of  lands.  1.  By  bill 
or  petition  in  the  Orphans'  Court  of  the  proper  county,  on  the  part  of 
the  widow  or  children  of  an  intestate  ;  and  to  which  the  pendency  of 
an  action  of  partition  at  common  law  is  no  objection  or  bar.'^  2.  By 
the  common-law  proceeding  by  writ  de  partitione  facienda.  The  latter 
mode  only,  comes  properly  within  the  scope  of  the  ensuing  chapter  ; 
but  we  may  obeerve  that  partition  and  the  pleadings  therein  are  in  some 
cases  founded  on  the  principles  of  the  common  law,  and  sometimes  on 
statutes,  and  sometimes  on  the  deeds  of  the  parties  concerned,  inde- 
pendently of  the  forms  of  procedure  already  specified.  3.  And  now 
by  Act  of  March  17th  1845,^  equity  jurisdiction  is  given  in  the  county 
of  Philadelphia  to  the  Court  of  Common  Pleas  to  make  partition  ;  and 
the  like  jurisdiction  is  given  to  the  District  Court  by  Act  of  May  8th 
1854 ; '  and  the  like  jurisdiction  is  conferred  on  the  Supreme  Court 
for  the  Eastern  District,  by  Act  of  March  17th  1845,  and  is  extended 
throughout  the  State  by  Act  of  February  14th  1857  ""  to  all  the  Courts 

'  Rob.  Dig.  217.  *  Longwell  v.  Bentley,  11  Harris  99. 

^  See  Rob.  Dig.  224.  '  Rex  v.  Rex,  3  S.  &  R.  535-6. 

«  Co.  Lit.  175,  a.  ^  Pard.  Dig.  402,  Pamph.  L.  160. 

*  Willing  V.  Brown,  7  S.  &  R.  467.  '  Purd.  Dig.  402,  Pamph.  L.  679.     ' 

"  Bavington  v.  Clarke,  2  Pa.  R.  124;  "  Purd.  Dig.  402,  Pampli.  L.  39. 
Jackson  v.  Pierce,  10  Johns.  414,  417. 
VOL.  II. — 18 
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of  Common  Pleas.  And  by  Act  of  April  5th  1859/  the  Supreme  Court 
of  the  Eastern  District,  and  the  Court  of  Common  Pleas  of  Philadel- 
phia county,  may  make  partition  on  a  bill  filed  for  adjusting  the 
boundaries  if  it  appear  that  the  land  has  never  been  actually  divided. 
In  whichever  way  partition  or  division  of  the  lands  is  effected,  each  party 
takes  a  distinct  part  in  severalty. 

The  result  is,  to  use  the  language  of  a  learned  judge,  that  the  action 
follows  the  chancery  rather  than  the  common-law  action  in  its  princi- 
ples, and  is  quite  as  flexible  in  its  form.^  It  is  certain  that  the  form 
and  substance  for  the  action  are  adapted  to  furnish  quite  as  complete  a 
remedy  as  the  bill  for  partition  in  chancery.^ 

Subject  of  this  action. — As  to  what  is  properly  the  subject  of  this 
action,  it  has  been  held  by  the  District  Court  of  the  city  and  county 
of  Philadelphia,  that  the  Acts  of  Assembly  relating  to  partitions  do 
not  contemplate  the  issuing  of  a  writ  to  make  partition  between  tenants 
in  common  of  an  undivided  portion  of  land.  There  can  be  no  such  thing 
as  an  actual  division  of  an  undivided  portion.^ 

Judgment  quod  partitio  fiat,  when  no  har. — A  judgment  quod  par- 
titio  fiat,  the  awarding  of  a  writ  of  partition,  and  the  return  of  the  valua- 
tion of  the  lands,  whereof  partition  is  demanded,  and  the  refusal  of  the 
parties  to  take  them  at  the  valuation,  and  the  decree  of  the  court  that 
lands  should  be  sold,  is  not  a  bar  to  another  action  brought  by  another 
tenant  of  the  same  land  for  the  partition  thereof.^ 

The  allegation  that  the  demandants  and  defendants,  together  and 
undivided,  do  hold,  is  the  proper  averment  of  a  tenancy  in  common. ° 

Adverse  possession. — An  adverse  holding  by  one  tenant  in  common, 
for  any  length  of  time,  however  short,  previous  to  the  institution  of  an 
action  in  partition,  will  bar  a  recovery  in  such  form  of  action  ;  for 
ejectment,  and  not  partition,  is  the  proper  remedy  against  a  person 
holding  adversely.^ 

The  mode  of  proceeding  upon  writs  of  partition  at  the  suit  of  any 
tenant  in  common,  or  joint  tenant,  or  tenant  in  coparcenary,  is  regu- 
lated by  various  Acts  of  Assembly.  These,  with  the  judicial  decisions 
upon  them,  will  be  severally  considered. 
2.  Jurisdiction. 
_  Act  of  \n'd—Act  of  1806.— By  the  Act  of  April  11th  1799,«  ori- 
ginal jurisdiction  was  given  to  the  Supreme  Court  over  the  whole  com- 
monwealth as  to  the  granting  and  proceeding  upon  -frrits  of  partition, 
at  the  suit  of  any  tenant  in  common,  joint  tenant,  or  coparcener,  and 
such  writs  may  be  directed  to,  and  executed  by  the  sheriff  of  any  one 
county  wherein  any  part  of  the  lands  and  tenements  intended  to  be 

'  Purd.  Dig.  402,  Pamph.  L.  359.  »  Purd.  Dig.  770,  3  Smith's  Laws  386. 

Wills  V.  Abernethy,  D.  C.  Allegheny.  In   Clawges'  v.   Clawges,   2    Miles   34, 

^°f  fi^'-,  '^'  Judge  Jones  gives  the  history  of  this 

McClure  v.  McClure,  D.  C.  All.,  7  statute  and  of  the  acts  preceding  it,  to 

I'Sg.  Int.  195.  which  the  reader  is  referred  .as  gtving  a 

Sweeny  v.  Meany,  1  Miles  167.  clear  chronological  account  of  Pennsyl- 

'  Mitchell  V.  Harris,  4  P.  L.  J.  231.  vauia  statutory  enactments  in  regard  to 

«  Biddle  V.  Starr,  9  Barr  461.  partition.     The   reader   is   likewise   re- 

'  Law  V.  Patterson,  1  W.  &  S.  184 ;  ferred  to  Coleman  v.  Coleman,  7  Harris 

McMasters  v.   Carothers,  1   Barr   324 ;  105,  opinion  of  Woodward  J    for  more 

McMahan  v.  McMahan,  1  Harris  376;  additional  technical  account  of  the  Penn- 

Longwell  v.  Bentley,  11  Ibid.  99.  sylvania  statutes. 
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divided,  are  situated.  The  Act  of  28th  March  1806'  gave  the  same 
powers  to  the  respective  county  Courts  of  Common  Pleas,  as  the 
Supreme  Court  had,  under  the  Act  of  1799,  in  cases  of  partition,  but 
it  directs  that,  in  every  case,  the  writ  shall  be  directed  to  the  sheriff 
of  that  county  in  which  it  issues.  And  by  a  supplementary  Act, 
passed  7th  April  1807,^  the  said  Courts  of  Common  Pleas  were  autho- 
rized to  issue  such  writs,  in  all  cases  in  which  partition  is  demanded 
of  lands,^  tenements,  and  hereditaments  within  this  commonwealth, 
owned  and  held  in  joint  tenancy,  coparcenary,  or  in  common,  and 
whether  the  demandant  or  defendants  be  minors  or  of  full  age.  By 
subsequent  enactments  the  original  jurisdiction  of  the  Supreme  Court 
has  been  confined  to  Philadelphia  county,  and  to  those  cases  in  which 
the  value  of  the  matter  in  controversy,  is  of  the  value  of  five  hundred 
dollars  and  upwards.* 

Act  of  1846.— Act  of  21st  April  1846,  §  1.=  Nothing  contained  in 
the  act  entitled  "An  act  relating  to  Orphans'  Courts,"  passed  on  the 
29th  day  of  March  1832,  shall  be  construed  to  give  to  the  Orphans' 
Courts  of  this  commonwealth,  exclusive  jurisdiction  in  the  partition 
and  valuation  of  the  real  estate  of  intestates,  or  to  prevent  any  of  the 
parties  interested  in  such  real  estates,  from  proceeding,  by  action  of 
partition,  in  the  other  courts  of  this  commonwealth,  which  have  juris- 
diction of  the  action  of  partition. 

§  2.  All  proceedings  in  actions  of  partitions,  of  the  real  estates  of 
intestates  heretofore  instituted  in  the  courts  of  this  commonwealth, 
which  have  jurisdiction  of  the  action  of  partition,  be  and  the  same  are 
hereby  ratified  and  confirmed,  to  all  intents  and  purposes,  as  if  the 
courts  in  which  such  proceedings  have  been  respectively  instituted, 
had  had  jurisdiction  thereof  at  the  time  they  were  instituted.  Prior 
to  this  act,  in  cases  of  intestacy  the  Orphans'  Court  had  exclusive 
jurisdiction.* 
3.  Parties. 

Act  of  1835.— By  the  1st  section  of  the  Act  of  11th  April,  1835,^ 
it  is  declared,  that  writs  of  partition  may  be  sued  by  parties  interested 
in  real  estate,  and  the  same  proceedings  be  had,  notwithstanding  there 
may  be  a  life  estate  in  part  or  parts  of  the  property,  with  remainders 
over  in  fee :  Provided,  That  all  the  persons  interested  shall  be  made 
parties :  And  provided  also,  That  those  in  remainder  shall  have  the 
right  to  take  such  part  as  shall  be  awarded  to  them,  on  giving  sufficient 
security,  to  be  approved  by  the  court,  for  the  payment  of  the  annual 
interest  of  such  part  to  the  tenant  for  life,  unless  it  shall  appear  to  the 
court  that  such  tenant  for  life  is  entitled  to  the  exclusive  possession  of 
any  part  of  the  premises  described  in  the  writ  of  partition,  in  which 
case  the  proceedings  shall  not  interfere  with  the  right  of  possession  of 
such  tenant,  without  his  consent,  but  may  be  had  subject  to  such  pos- 
session, or  such  part  of  the  premises  may  remain  undivided  during  the 

1  Purd.  Dig.  770,  4  Smith's  Laws  335.         *  Clawges  v.  Clawge?,  2  Miles  38. 

'  Purd  Dig.  770,  4  Smith's  Laws  398.         ^  Purd  Dig.  770,  Pamph.  L.  426. 

'  A  stranger  to  the  record  may  inter-         ^  MoMichael  v.  Skiltftn,  1  Harris  215, 
plead  if  he  satisfies  the  court  that  he  affirming  and  copying  Clawges  v.  Claw- 
has  a  probable  title  to  part  of  the  land  ges,  2  Miles  34. 
named    in    the   writ:     Wickersham    v.  '  Purd.  Dig.  774,  Pamph.  L.  199. 
Young,  1  Miles  395. 
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existence  of  the  life  estate,  unless  otherwise  disposoid  of  by  the  agree- 
ment of  the  parties  interested. 

Between  whom  made. — Partition  can  only  be  made  between  tenants 
of  the  freehold.'  All  the  parties  must  be  interested  in  all  the  land 
which  is  intended  to  be  divided ;  and  if  some  of  the  parties  have  an 
interest  in  some  part  of  the  land,  but  not  in  another  part,  the  partition 
is  void.^  By  the  statute  just  cited,  all  persons  interested  in  the  pre- 
mises, if  known,  should  be  made  parties ;  ^  and  where  one  of  several 
tenants  in  common  had  aliened  his  share  before  presenting  the  peti- 
tion, and  the  plaintifif  proceeded  as  if  no  such  alienation  had  been 
made,  by  giving  notice  to  tihe  original  co-tenant,  without  taking  notice 
of  the  grantee,  the  judgment  was  held  to  be  void.^  Judgment  does 
not  bind  parties  not  named  in  the  narr?  But  a  partition  made  under 
the  Act  of  1807  will  not  be  set  aside,  because  an  absent  party  was  not 
notified,  or  made  a  party  to  the  proceedings,  no  injustice  appearing  to 
have  been  done  the  absent  party,  the  result  being  the  same  as  though 
he  had  been  present.' 

Co-plaintiffs. — The  rule,  that  if  too  many  persons  be  made  co-plain- 
tiffs, the  objection,  if  it  appear  on  the  record,  may  be  taken  advantage 
of,  either  by  demurrer,  in  arrest  of  judgment,  or  by  writ  of  error, 
applies  to  the  action  of  partition.'  Indeed,  it  being  a  real  action  in 
its  nature,  and  particularly  from  the  nature  of  the  general  issue  that 
is  appropriate  to  it,  if  there  be  any  difference  between  it  and  mere 
personal  actions  of  tort,  it  is  that  the  rule  seems'  to  be  applicable  to 
partition,  when  too  many  persotis  are  made  co-defendants,  as  well  as 
where  too  many  join  in  becoming  co-plaintiffs,  which  is  not  the  case  in 
personal  actions  for  tort;^  As  where  there  were  two  joint  tenants  for 
years,  and  one  suffered  a  stranger  to  occupy  his  moiety  with  him,  the 
other  brought  a  writ  of  partition  against  his  companion  and  the 
stranger,  supposing  that  his  companion  had  granted  a  moiety  of  his 
part  to  the  stranger :  the  stranger  showed  that  he  was  but  tenant  at 
will  to  the  companion,  and  so  the  writ  was  abated.' 

Who  may  maintain — Who  should  be  joined  in  writ. — It  has  been 
doubted  whether  a  tenant  by  the  courtesy  can  maintain  a  writ  of  par- 
tition ;'"  but  although  he  is  neither  joint  tenant,  nor  tenant  in  common, 
yet  being  in  equal  mischief  with  those  to  whom  the  statute  32  H. 
VIII.  c.  32,  gave  this  remedy,  he  would  seem  to  be  within  the  equity 
of  it.''  The  widow  of  an  intestate  tenant  in  common,  cannot  maintain 
an  action  of  partition  in  the  common-law  courts  against  the  co-tenant 
of  the  intestate,'^  and  her  joinder  as  a  party  is  error.'*  A  party  who 
has  not  a  freehold  cannot  be  joined." 

The  dower  interest  of  a  widow  in  the  land  of  her  deceased  husband 
is  not  changed  into  personalty  by  proceedings  in  partition  by  which  it 

'  Brown   v.    Lambertou,  2  Binn.  34.  *  Ibid.  372. 

See  ante,  p.  274.  » Ibid. ;  Beedle  v.  Gierke,  Cro.  Jac.  218. 

'  14  Johns.  354 ;  Snyder's  Appeal,  12  '»  See  Walker  v.   Dilworth,  2   Dallas 

Casey  166.  257. 

'  See  13  John?.  488.  "  Co.  Lit.  175,  b. 

*  3  Johns.  459.  '^  Brown  v.  Adams,  2  Wh.  188. 

*  Blackwell  v.   Cameron,  10  Wright  "  Power  v.  Power,  7  Watts  205. 

236.  »  Mark  v.  Mark,  9  Watts  410 ;  see  ante 

'  Sheetz  V.  Emerick,  5  Phila.  R.  190.     p.  270,  supra,  and  p.  274  text. 
'  Lockhart  v.  Power,  2  Watts  371. 
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is  valued :  the  interest  becomes  an  annual  charge,  but  it  retains  its 
character  as  realty.^ 

Where  a  testator  by  will  gave  his  widow  the  income  of  all  kinds  of 
his  estate,  real  and  personal,  "remaining  after  and  until  required  for 
the  payment  of  his  debts  ;"  and  at  her  decease,  he  devised  all  his 
estate,  real  and  personal,  to  his  children,  and  then  provided  for  the 
appointment  of  executors,  with  power  to  sell  the  real  estate  for  the  pay- 
ment of  debts,  it  was  held  that  the  devise  was  within  the  saving  of  the 
13th  section  of  the  Act  of  24th  February  1834,  and  that  the  widow 
and  other  devisees  were  properly  joined  as  defendants  in  action  of  par- 
tition brought  by  a  co-tenant  in  common  with  testator.^  A  feme  covert, 
being  compellable  to  make  partition,  may  become  party  to  an  amicable 
action  of  partition,  and  be  bound  by  it  when  fully  assented  to  and  exe- 
cuted ;'  and  so  also  may  minors,  by  their  guardian.*  Where  one  plain- 
tiff in  partition  aliens  his  share  after  suit  brought,  the  alienee  may,  on 
suggestion,  be  substituted  in  his  stead  as  a  party. ^ 

Act  of  1840.— Act  of  3d  June  1840,  §  l.«  Writs  of  partition  may 
be  sued  by  parties  interested  in  real  estate,  and  the  same  proceedings 
may  be  had  as  in  other  cases,  notwithstanding  there  may  be  a  limitation 
of  an  estate -or  interest  in  the  premises  or  some  part  thereof,  to  a  per- 
son or  persons  not  in  existence  at  the  issuing  of  the  writ :  Provided, 
That  the  demandant  has  an  indefeasible  estate  [in  fee  simple]  in  the 
purpart  claimed  by  him,  not  subject  tcJ  be  diminished  or  defeated  by  a 
subsequent  event,  and  that  all  existing  persons  interested  be  made 
parties :  And  provided,  also.  That  for  the  protection  and  security  of 
the  interest  of  any  unborn  person  or  persons,  the  court  shall  have 
authority  to  make  such  order  in  regard  to  the  purpart  in  which  he  may 
become  interested,  as  equity  and  justice  may  require.  And  in  all  such 
cases,  the  like  proceedings  may  be  had  in  regard  to  service  of  the 
writ  valuation,  division  into  convenient  purparts,  and  in  all  other 
respects,  and  with  the  same  effect  as  if  all  persons  to  become  inte- 
rested in  the  premises  were  in  existence,  and  were  made  parties  to  the 
said  partition. 

Act  of  1842.— Act  of  5th  April  1842,  §  9.''  So  much  of  the  first 
proviso  of  the  act,  passed  June  third  eighteen  hundred  and  forty,  enti- 
tled "  A  further  supplement  to  the  acts  concerning  writs  of  partition," 
as  declares  that  the  demandant's  estate  must  be  a  fee  simple,  be  and 
the  same  is  hereby  repealed ;  and  from  and  after  the  passage  of  this 
act,  proceedings  in  partition  in  the  manner  and  form,  and  with  the 
effect  in  said  act,  may  be  instituted  by  persons  having  legal  or  equitable 
life  estates  in  any  real  estate. 
4.  Summons  and  service. 
Act  of  1835.— By  the  4th  section  of  the  Act  of  11th  April  1835,^ 
the  service  of  the  summons  in  partition  shall  be  made  by  the  sheriff 
on  all  the  parties  resident  in  the  county  where  the  land  lies,  person- 
ally or  by  copy  left  at  their  place  of  abode,  at  least  twenty  days  before 
the  return-day  of  the  writ,  and  on  parties  residing  out  of  the  county 
by  publication,  in  such  newspaper  as  the  court  may  direct,  for  six  weeks 

■  Mann's  Appeal,  14  Wright  375.  »  McClure  v.  McClure,  7  Leg.  Int.  195. 

^  Davis  V.  Reeves,  4  P.  L.  J.  93.  °  Pnrd.  Dig.  775,  Pamph.  L.  593. 

»  McConnell  v.  Carey,  12  Wright  345.  '  Purd.  Dig.  775,  Pamph.  L.  234. 

■"  Wefcherill  v.  ileclie,  Bright,  li.  135.  «  Purd.  Dig,  772,  Pamph.  L.  20U. 
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previous  to  said  day,  the  costs  of  such  publication  to  be  paid  out  of  the 
estate. 

The  court  are  not  to  decide  whether  the  parties  have  title  or  not, 
before  they  direct  the  mode  of  service.' 

In  this,  as  in  other  actions,  a  praecipe  is  given  to  the  prothonotary, 
which,  after  stating  the  names  of  the  proper  demandant  and  defendants, 
directs  him  to  issue  a  summons  in,  or  writ  of,  partition,  and  describes 
the  premises  of  which  partition  is  demanded,  and  of  which  the  plaintiff 
complains  that  the  defendant  denies  partition  to  be  made  according  to 
the  laws  and  customs  of  the  commonwealth.  The  writ  being  tested, 
signed,  and  sealed  like  other  process,  is  delivered  to  the  sheriif  for 
service. 

Where  the  lands  lie  in  more  than  one  county,  service  of  the  writ 
must  be  made  by  the  sheriif  of  the  county  where  the  action  is  brought.^ 
§30. 

Service  on  minor — Act  of  1836. — Where  a  minor  is  defendant  in 
this  action,  the  Act  of  1836,  sections  83  and  84,  directs  that  service 
of  the  writ  shall  be  as  follows : — 

I.  If  any  such  defendant  have  a  guardian  of  his  estate,  service 
thereof  shall  be  made  upon  such  guardian,  in  the  manner  directed  by 
law. 

II.  If  any  such  defendant  be  above  the  age  of  fourteen  years,  ser- 
vice thereof  shall  also  be  made  upon  him,  in  the  same  manner  as  is 
directed  by  law  in  the  case  of  adults. 

III.  If  any  such  defendant  be  under  the  age  of  fourteen  years,  and 
have  no  guardian  as  aforesaid,  service  thereof  shall  be  made  upon  the 
next  of  kin  of  such  defendant,  residing  in  the  county  wherein  such 
defendant  shall  reside,  in  the  manner  aforesaid. 

Guardian  ad  litem. — But  in  every  case  in  which  any  such  defendant 
shall  not  have  a  guardian  as  aforesaid,  it  shall  be  the  duty  of  the  plain- 
tiff, upon  or  after  the  day  on  which  he  might  take  judgment  by  default 
against  such  minor,  if  he  were  of  full  age,  and  before  any  plea  pleaded, 
or  rule  taken  in  the  action,  to  make  application  to  the  court  in  which 
such  action  shall  be  brought,  for  the  appointment  of  a  guardian  of  such 
minor  in  that  cause,  if  such  minor  shall  not, have  appeared  by  his 
guardian  as  aforesaid,  and  such  appointment  being  made,  he  shall  give 
notice  thereof  to  the  person  appointed. 

Cruardian  must  give  security. — The  court  which  shall  appoint  a 
guardian  ad  litem  of  a  minor,  defendant  in  any  cause,  shall  have 
power  to  require  security  of  such  guardians  for  the  faithful  execution 
of  the  trust ;  and  in  all  cases,  whether  such  security  shall  be  given  or 
not,  such  guardians  shall  be  responsible  to  their  wards,  in  like  manner 
as  guardians  appointed  by  the  Orphans'  Court,  and  they  shall  also  be 
entitled  to  a  reasonable  compensation  for  their  services. 

Act  of  1850— FuUication.— Act  of  25th  of  April  1850,  §  9.^  In 
all  actions  of  partition  that  may  hereafter  be  commenced  in  any  court 
of  this  commonwealth,  all  the  parties  in  interest  shall  be  named  in  the 
writ,  declaration,  and  notices,  when  known ;  but  if  it  shall  appear  on 
oath  or  affirmation,  that  the  names  or  residence  of  any  of  the  parties 
are  unknown  to  the  plaintiff  or  plaintiffs  in  such  action,  the  court  shall 

'  Biddle  w.  Starr,  9  Barr  461.  »  Purd.  Dig.  773,  Pamph.  L.  571 

2  Act  of  June  16th  1836. 
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have  power  to  direct  notice  to  be  given  to  such  parties  by  publication 
in  one  or  more  newspapers,  describing  the  parties  as  far  as  practicable, 
as  shall  appear  to  the  court  reasonable  and  proper,  and  the  proceed- 
ings shall  be  as  effectual,  to  all  intents  and  purposes,  as  if  all  the 
parties  had  been  named  in  the  proceedings. 

In  our  practice,  service  of  the  writ  is  frequently  accepted  by  the 
defendants,  or  their  guardian,  in  order  to  facilitate  the  division  of  the 
property. 

5.  Return  to  summons. 

Form  of  return. — The  return  to  a  writ  of  partition  is  usually  made 
on  the  back  of  it,  but  this  is  not  absolutely  necessary.  The  statute 
of  12  Edw.  II.  c.  5,  requires  that  the  sheriffs  shall  put  their  names 
with  their  returns  in  this  action  as  well  as  in  all  others.  Where,  on 
the  back  of  a  writ  of  partition,  which  had  been  in  the  hands  of  the 
sheriff,  and  which  was  regularly  filed  in  the  proper  oflBce,  there  was  an 
endorsement  of  "  nihil  Jiabet,  and  published  as  the  law  directs,"  but 
there  was  no  signature  put  to  this  return,  and,  in  another  part  of  the 
record,  there  was  this  entry :  "  And  now  the  sheriff  of  Philadelphia 
county  makes  return  to  said  writ,  nihil  hahet,  and  published  as  the  law 
directs,"  and,  in  addition  to  this,  the  sheriff's  return  to  the  writ  de 
partitione  facienda  was,  that  he  went  in  his  proper  person  to  the  pre- 
mises, and  that  the  parties  to  the  same  were  severally  warned,  it  was 
held  that  sufficient  appeared  to  show,  that  in  truth  a  return  was  made 
by  the  sheriff,  which,  though  not  according  to  the  form  prescribed  by 
.the  statute,  was  amendable,  perhaps  under  the  statutes  of  jeofails,  and 
certainly  under  the  Act  of  1806.^ 

Time  and  manner  of  service. — The  officer  serving  any  such  writ 
shall,  in  all  cases,  state  in  his  return  the  time  and  manner  in  which  the 
service  thereof  was  made  ;  and  in  case  the  publication  of  the  writ,  or 
of  the  substance  thereof,  shall  be  required  by  law,  or  by  any  order  of 
the  court,  compliance  therewith  shall  be  shown  by  affidavit,  or  other- 
wise, to  the  satisfaction  of  the  court. ^     §  86. 

Narr.  and  judgment. — After  the  service  of  any  such  writ,  or  notice 
thereof,  given  as  aforesaid,  if  the  defendant  shall  not  appear,  it  shall 
be  lawful  for  the  plaintiff,  without  other  process,  to  file  his  declaration 
or  statement  as  by  law  shall  be  required  or  allowed,  and  at  such  time 
and  manner  as  may  be  allowed  by  law,  have  judgment  thereon  for  such 
default  of  appearance,  and  no  essoin  or  saver-default  in  any  such  case 
be  received  or  allowed.^     §  87. 

6.  Proceedings  on  default  of  appearance. 

Acts  of  1807-1821.— The,  1st  section  of  the  Act  of  7th  April  1807,* 
directs  that  upon  appearance  of  the  parties,  or  on  default  being  made, 
the  court  shall  proceed  to  examine  the  plaintiff's  title,  and  the  quantity 
of  his  part  or  purpart,  and  give  judgment  accordingly.  This  power  is 
extended  to  the  examination  of  the  purparts  of  the  defendants  also,  by 
the  1st  section  of  the  Act  of  1821.^ 

Plea  and  issue. — Although  the  words  of  these  acts  would  seem  to 
entitle  the  plaintiff  to  judgment  immediately  upon  appearance  of  the 
parties,  as  in  chancery,  yet  the  act  has  been  construed  differently.     It 

'  Dewar  v.  Spence,  2  Wh.  211,  221.  *  Purd.  Dig.  770,  4  Smith's  Laws  398. 

2  Act  of  1836.  '  Purd.  Dig.  772,  7  Re.  Laws  353. 

»  Ibid. 
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IS  an  amendment  of  the  common-law  practice  on  •writs  of  partition, 
which  remains  except  so  far  as  it  has  been  altered  by  the  legislature. 
It  has  therefore  been  held  that  if  the  defendant  appears  and  insists 
upon  his  right  to  proceed  by  plea,  as  at  common  law,  the  plaintiff  can- 
not have  judgment  quod  partitio  fiat,  without  declaration  and  plea 
filed,  and  an  issue  in  fact  or  in  law  taken.'  He  can  only  have  a  sum- 
mary judgment,  therefore,  when  the  defendant  agrees  to  it  or  makes 
default. 

Judgment  by  default. — Judgment  by  default  is  obtained  on  motion, 
as  in  other  cases.  This  judgment  is,  however,  liable  to  be  suspended 
or  set  aside  upon  application  of  the  defendant  or  person  whose  right  or 
title  is  affected  by  it,  and  good  and  probable  cause  shown  within  one 
year  thereafter.  In  such  case  the  party  is  admitted  to  appear  and 
plead,  and  the  cause  proceeds  in  due  course  of  law.^  §  2. 
7.  Defence  and  proceedings  thereon. 

Pleadings. — If  defence  is  taken,  the  plaintiff  files  his  declaration, 
setting  forth  his  title  and  the  quantity  of  his  part  or  purpart  of  the 
premises,  as  well  as  those  of  the  defendants,  in  the  prescribed  form,* 
and  the  latter  may  be  ruled  to  plead  as  in  other  cases.  They  may  take 
defence  under  the  issue  of  non  tenent  insimul  ;*  and  under  this  plea 
may  give  evidence  that  some  of  "them  are  not  tenants  of  the  freehold, 
but  only  tenants  at  will.'  They  may  plead  that  they  are  sole  seised, 
"  without  this,  that  the  petitioner  was  and  is  seised  of  any  part  thereof 
as  tenant  in  common,"  and  pray  judgment,  if  the  plaintiff  ought  to 
have  or  maintain  his  action,  &c.  So  two  defendants  may  plead  their 
several  seisins  of  the  whole  in  bar  of  the  petition.^  The  form  of 
pleadings  is,  that  the  party,  either  plaintiff,  petitioner,  or  defendant,  or 
tenant,  is  seised,  or  is  not  seised  (as  the  case  may  be),  or  is  seised  of 
less  than  he  claims  ;  therefore,  if  one  parcener  disseise  the  other,  till 
re-entry  or  recovery  by  the  disseisee,  the  other  does  not  hold  in 
parcenary.''  And  where  the  plaintiff  declared  that  he  and  the  defend- 
ant held  the  land  together  and  undivided,  and  the  defendant  pleaded 
that  they  did  not  hold  it  together,  the  latter  was  allowed  under  this 
issue  to  prove  a  parol  partition  followed  by  corresponding  separate  pos- 
session.^ And  where  defendants  pleaded  non  tenent  insimul,  and  it 
appeared  that  A.,  one  of  the  defendants,  had,  before  suit,  conveyed 
his  right  to  one  of  his  co-defendants,  who  was  before  a  tenant  in  com- 
mon with  him,  it  was  held  that  the  action  was  not  defeated  by  the 
variance  between  the  partition  and  proof,  but  judgment  was  given  that 
as  to  A.,  the  plaintiff  should  go  without  day  and  pay  his  costs  ;  but 
that,  as  to  the  other  defendants,  the  plaintiff  should  have  judgment  on 
the  verdict  according  to  the  proof.' 

'  Laiferty  v.  Beale,  1  Miles  51.  can  plead  no  other  plea  tlian  mon  tenent 

^  Act  of  7th  April  1807,  Purd.  Dig.  insimul,  for  every  other  plea  in  bar  is 

772.    t  tantamount  to  non  tenent  insimul."     See 

'  See  2  Crompt.  Pr.  312.  4  Mass.  117 ;  6  Dane's  Abr.  491 ;  and 

•  See   McKee  v.   Straub,  2  Binn.  1  ;  for  several  forms  of  pleas,  see  Story's 

Bates  V.  McCrory,  3  Yeates  192 ;  Bethel  Plead.  347,  8. 

V.  Lloyd,  1  Dallas  2.  '  Co.  Lit.  167  ;  5  Com.  Dig.  "  Partit " 

"  Bethel  v.  Lloyd,  1  Dallas  2 ;  see  Cro.  ch.  1. 

El.  759.  8  Ebert  ».  Wood,  1  Binn.  216. 

«  It  is  stated  in  2  Crompt.  Prao.  314,         »  17  Johns.  221 ;  see  1  Pick.  150. 

that  "  if  the  defendant  plead  in  bar,  he 
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Evidence. — On  the  plea  of  non  tenent  insimul,  it  is  not  necessary 
'.hat  an  adverse  holding  by  the  defendant  for  twenty-one  years  should 
be  proved  ;  it  is  sufficient  if  an  adverse  holding  for  as  many  days  were 
proved.^  Where  the  plaintiff,  after  obtaining  a  verdict  and  judgment 
in  ejectment,  instead  of  issuing  an  haberi  facias,  brings  partition 
against  the  original  defendant,  the  latter,  under  the  plea  of  non  tenent 
insimul,  may  prove  that  he  has  a  title  to  the  land  in  dispute,  superior 
to  that  of  the  plaintiff.^  Under  such  an  issue  he  may  prove  that  he  is 
in  exclusive  possession,  and  that  the  plaintiff  never  was  in  possession.' 

By  Act  of  1807,  §  4,*  there  can  be  no  plea  in  abatement.  Nor  shall 
the  writ  abate  by  the  death  of  any  of  the  defendants. 

Trial. — Issue  being  joined,  the  parties  proceed  to  trial  as  in  other 
cases.'  The  evidence  as  to  ouster,  and-  the  question  of  legal  or  actual 
possession,  is  for  the  jury  to  pass  on,  exclusively.^  In  partition,  no 
damages  are  recoverable,  nor  is  there  any  inquiry  of  them.' 

Nol.  pros. — Where  it  appears  on  the  trial  of  an  action  of  partition 
that  some  of  the  defendants  have  sold  their  shares  to  one  who  is  a  co- 
defendant,  the  suit  may  be  dismissed  as  to  them  by  nol.  pros.,  or  by  a 
verdict  in  their  favor  on  the  plea  of  non  tenent  insimul.^ 
8.  Judgment  hy  confession. 

If  there  is  no  defence  and  the  defendants  are  desirous,  as  is  com- 
monly the  case,  that  partition  should  be  made,  an  agreement  is  given 
by  their  attorney  to  that  effect,  or  a  confession  of  judgment  is  filed  in 
form  following :  And  now,  June  18th  1828,  B.  &  C.  [if  minors  add, 
by  their  guardian  D-.J,  come  and  defend  and  say  that  they  cannot 
deny  the  aforesaid  action  of  the  said  A.,  nor  but  that  partition  ought 
to  be  made  between  them  and  the  said  A.,  of  the  messuages,  lands, 
&c.,  mentioned  and  described  in  the  declaration  of  the  said  A.,  with 
the  appurtenances,  in  manner  and  form  as  the  said  A.  has  declared, 
and  they  freely  consent  that  partition  thereof  be  made  between 
them,  &c. 

*  Law  V.  Patterson,  1  W.  &  S.  184.  tied  by  a  jury ;  and  I  think  this  ought 
'  Ross  V.  Pleasants,  1  Jones  353.  always  to  be  done  in  such  cases.  But  if 
'  Ibid.                                                           the  defendant  do  not  appear,  the  court 

*  Purd.  Dig.  773,  4  Smith's  Laws  must  examine  the  title  and  give  the 
400.  judgment ;  and  by  the  very  words  of  the 

*  In  the  case  of  Martin  v.  Martin,  17  law  this  judgment  may  be  different  from 
S.  &  R.  434,  Huston,  J.,  makes  the  fol-  the  plaintiff's  claim  in  the  writ.  But 
lowing  practical  and  useful  observations  must  it  be  a  judgment  that  the  plaintiff 
on  the  subject  of  this  proceeding:  "In  recover  one-half,  or  one-fourth,  as  the 
this  State  the  Common  Pleas  have,  by  case  may  be,  or  may  it  be,  and  must  it 
our  Acts  of  Assembly,  Chancery  powers  be  in  some  cases,  that  a  certain  part  of 
in  partition.  At  common  law,  the  plain-  the  premises  be  included  in  the  purpart 
tiff  in  partition  must  make  title  to  the  of  some  one  of  the  co-tenants  ?  Heirs 
part  declared  on,  or  he  fails  ;  by  our  act,  may  still,  where  they  are  of  age,  or 
the  court  must  '  examine  the  plaintiff's  where  one  of  them  has  sold,  bring  parti- 
title,  and  the  quantity  of  his  part  or  tion  in  the  Common  Pleas,  and  there 
purpart ;  and  according  as  they  shall  the  judgment  must  be  special ;  that  is, 
find  his  part  or  purpart  to  be,  give  judg-  that  the  part  given  the  child  in  advance- 
ment and  award  a  writ  to  make  parti-  ment,  or  the  mansion-house,  if  widow, 
tion,  whereby  such  proportion  or  pur-  and  no  children,  be  included  in  the  pur- 
part shall  be  set  out  in  severalty.'  When  part,  when  by  law  it  must  be."  * 
the  defendant  appears,  and  pleads,  and  ^  Swayze  v.  Ormsby,  2  Watts  494. 
the  facts  of  interest  in  the  plaintiff,  or         '  Noy.  68,  143. 

possession  are  disputed,  the  court  gene-         '  MoClure  v.   McClure,  7   Leg.   Int. 
rally  directs  an  issue,  and  these  are  set-    195. 
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9.  Judgment  upon  examination. 

Act  of  1807 — Examination  of  plaintiff's  title — Entry. — If  judg- 
ment be  not  confessed,  the  1st  section  of  the  Act  of  1807  directs  that 
upon  appearance  of  the  parties,  or  upon  default  being  made,  the  court 
shall  proceed  to  examine  the  plaintiff's  title  and  quantity  of  his  part 
or  purpart,  and  according  as  they  shall  find  his  right  or  purpart  to  be, 
they  shall  give  judgment,  which  is  quod  partitio  fiat,  and  when 
reduced  to  form,  is  similar  to  the  command  in  the  writ  of  partition. 
The  entry  usually  made  on  record  is  as  follows :  "  It  appearing  that 
service  was  made  according  to  the  provisions  of  the  Act  of  Assembly, 
and  defendants  having  appeared,  and  having  no  defence  against  the 
plainliif's  demand  (or  agreeing  thereto,  as  the  case  may  be),  the 
court  proceed  to  examine  the  title  and  quantity  of  the  parts  and 
purparts  of  the  respective  defendants  as  well  as  of  the  plaintiffs. 
Whereupon  it  is  considered  by  the  court  that  the  said  title  or  purparts 
are  as  stated  and  set  forth  in  plaintiff's  declaration,  and  it  is  ordered, 
on  motion,  that  judgment  be  entered  for  the  plaintiff,  and  a  writ  is 
awarded  to  make  partition,  whereby  such  purparts  shall  be  set  out  in 
severalty.'" 

This  is  called  the  first  judgment,  in  contradistinction  to  the  second 
judgment,  which  is  stabilis  in  perpetuam  teneatur,  that  the  partition 
be  and  remain  firm  and  stable  for  ever. 

No  judgment  can  be  entered  on  an  award  or  report  of  persons  ami- 
cably chosen  by  the  parties  to  make  partition  or  appraisement,  after  an 
interlocutory  judgment  in  an  action  of  partition.  It  is  not  competent 
for  the  parties  to  substitute  their  own  contrivance  for  the  writ  of  inqui- 
sition provided  by  law.     Rogbks  and  Coulter,  Js.,  dissenting.^ 

10.  Breve  de  partitions  facienda. 

Proceedings  under. — After  the  entry  of  judgment  quod  partitio 
fiat,  either  by  default  or  by  agreement  after  appearance,  or  after  trial 
in  due  course  of  law,  the  court  shall  then  award  a  writ  to  make  parti- 
tion, called  a  hreve  de  partitione  facienda^  whereby  such  proportion 
or  purpart  shall  be  set  out  in  severalty.  At  common  law,  on  a  writ  of 
partition,  the  court  examined  the  title  and  quantity  of  the  purparts  of 
the  plaintiff  and  the  inquest  set  out  in  severalty,  by  metes  and  bounds, 
his  share  alone.*  But  by  a  supplementary  act  passed  February  5th 
1821,  §  1,^  it  is  declared  that  in  all  cases  of  partition  at  the  suit  of  one 
joint  tenant,  coparcener,  or  tenant  in  common,  against  two  or  more 
defendants,  duly  served  or  notified,  the  court  shall  on  the  appearance 
of  the  parties  or  on  default  being  made,  proceed  to  examine  the  title 
and  quantity  of  the  parts  or  purparts  of  the  respective  defendants  as 
well  as  of  the  plaintifi';  and  accordingly  as  they  shall  find  the  said 
titles  and  quantity  of  the  parts  and  purparts  to  be,  they  shall  give 
judgment  and  award  a  writ  to  make  partition,  whereby  such  purparts 
shall  be  set  out  in  severalty  ;  and  the  like  proceedings  as  to  judgments 
and  in  all  other  respects  shall  take  place  as  are  required  where  the 
purpart  of  the  plaintiff  is  alone  set  out  in  severalty.     Provided,  that 

^  See  the  note,  supra,  281.  insimul  pleaded.     In  our  practice,  how- 

'  Bellas  B.  Dewart,  5  Harris  85.  ever,  this  rule  is  disregarded.     See  tha 

'  It  should  be  stated  in  this  writ  whe-  form,  Grayd.  Fdrms  174. 

ther  the  judgment  was  by  default,  con-         *  Wetherill  v.  Keim,  1  Watts  321. 

fession,  or  upon  verdict  after  non  fenent         ^  Purd.  Dig.  772,  7  Re.  Laws  o53. 
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if  all  the  defendants  shall  on  or  before  the  return-day  of  the  writ,  by- 
writing  filed  in  court,  declare  their  wish,  that  their  interest  in  the  pre- 
mises whereof  the  plaintiff  seeks  partition  may  remain  undivided,  then 
and  in  such  case  the  plaintiff's  purpart  shall  alone  be  set  out. 

Act  of  18^0,  parties  not  appearing  purparts  remain. — By  Act  of 
April  25th  1850,  §  10,'  it  is  provided,  that  the  purparts  of  parties  not 
appearing  may  remain  undivided  and  subject  to  a  future  partition. 
11.  Inquest,  return,  aud  action  of  court  thereon. 

Execution  of  writ  of  partition — Inquest  under  Act  of  1799. — Upon 
receiving  the  writ  of  partition,  the  sheriff  executes  it  after  notice  of 
the  inquisition  served  on  all  the  parties  resident  in  the  county  where 
the  land  lies,  personally,  or  by  copy  left  at  their  usual  place  of 
abode  at  least  twenty  days  before  the  day  of  taking  the  inquisition. 
To  parties  residing  out  of  the  county  notice  must  be  given  by  publica- 
tion in  such  newspapers  as  the  court  may  direct  for  six  weeks  previous 
to  said  day.^  For  the  purpose  of  making  partition  the  sheriff  is  em- 
powered by  the  Act  of  1799,  in  cases  where  lands  lie  in  different 
adjacent  counties,  or  where  the  lands  lie  partly  in  one  county  and 
partly  in  another,  to  summon  a  proportionable  number  of  jurymen  of 
the  freeholders  of  each  of  the  said  counties,  to  form  an  inquest  for 
making  a  just  and  equal  partition  between  the  parties,  and  such  sheriff 
shall  hold  the  inquisition,  either  in  his  own  county  or  any  such  adja- 
cent county,  and  make  return  thereof  as  in  ordinary  cases  ;  and  such 
proceedings  are  as  available,  as  if  the  partition  had  been  made  by  the 
sheriff  and  inquest  of  each  respective  county. 

Act  of  1854  and  1856,  partition  in  different  counties. — By  Act  of 
February  20th  1854,'  it  is  provided  that  "  All  courts  of  this  common- 
wealth now  having  jurisdiction  in  matters  of  partition,  shall  have 
power  to  entertain  suits  and  proceedings,  whether  at  law  or  in  equity 
or  otherwise,  for  the  partition  of  real  estate,  or  the  recovery  of  dower, 
or  the  widow's  third  or  other  part,  although  the  lands  to  be  divided  or 
recovered  may  lie  in  one  or  more  counties  of  this  commonwealth  :  Pro- 
vided, That  such  proceeding,  intended  to  embrace  lands  in  more  than  one 
county,  shall  be  brought  only  in  the  county  where  a  decedent,  whose 
land  is  to  be  divided,  had  his  domicil,  or  where  the  homestead,  or 
larger  part  of  the  estate  in  value  shall  be  situated,  and  service  of  pro- 
cess may  be  made  by  any  sheriff,  where  real  estate  to  be  divided  shall 
be  situated,  or  any  defendant  may  be  found  ;  and  exemplifications  of 
the  record  may  be  filed  in  every  county  where  such  real  estate  shall 
be  situated,  in  such  court  thereof  as  shall  correspond  in  character  of 
that  of  the  court  in  which  such  proceeding  may  have  taken  place, 
and  be  received  in  evidence,  with  the  like  effect,  as  the  records  of  the 
court  where  filed — except  that  any  exemplification  of  the  proceedings 
in  the  Supreme  Court  shall  be  filed  in  the  District  Court  or  Court  of 
Commo^ Pleas  of  the  proper  county." 

By  the  same  act,  section  2,  all  proceedings  heretofore  duly  had 
and  adjudicated,  making  partition  of  real  estate  lying  in  more  than 
one  county,  are  confirmed,  and  made  equally  binding,  as  if  the  act  had 
been  in  force. 

1  Purd  Dig.  772,  Pamph.  L.  571.  Dig.  772,  Pamph.  L.  200. 

2 1  4,  Act  of  nth  April  1835 ;  Purd.         ^  Purd.  Dig.  771,  Pamph.  L.  89. 
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By  Act  of  April  17th  1856,  §  1,^  it  is  enacted,  that  "  The  true  intent 
and  meaning  of  the  act  passed  the  20th  day  of  February  1854,  enti- 
tled, '  An  act  relative  to  suits  in  dower  and  partition,  is  hereby 
declared  to  be,  to  include  and  embrace  all  proceedings  in  partition, 
instituted,  or  which  may  be  instituted,  in  the  Orphans'  Court,  in  any 
of  the  counties  of  this  commonwealth,  for  the  partition  or  valuation  of 
the  real  estate  of  any  decedent,  in  all  cases  where  said  real  estate  is 
situate  in  two  or  more  counties  of  this  commonwealth.  And  that  in 
all  such  cases  all  process,  writs,  and  notices  required  to  be  served  per- 
sonally upon  any  person  or  persons  interested  in  such  proceedings  in 
partition,  may  be  served  by  the  sheriff  of  the  county  in  which  such 
proceedings  in  partition  have  been  instituted  or  commenced ;  and  that 
the  jurors  for  making  such  partition  or  valuation  shall  be  selected  from 
the  same  county  in  which  such  proceedings  are  instituted  :  Provided, 
That  nothing  in  this  act,  or  in  the  act  aforesaid,  passed  the  20th  day 
of  February  1854,  shall  be  so  construed  as  to  prevent  the  parties  inte- 
rested in  the  partition  of  the  real  estate  of  any  decedent,  from  insti- 
tuting proceedings  in  partition  in  the  Orphans'  Court,  in  each  county 
■where  such  real  estate  is  situate,  except  in  cases  where  such  real  estate 
consists  of  adjoining  tracts  or  parcels  of  land  situate  in  different  coun- 
ties, if  the  Orphans'  Court  of  the  county  in  which  the  proceedings  in 
partition  are  required,  by  the  said  act  relative  to  suits  in  dower  and 
partition  are  required,  to  be  had,  shall  so  order  and  decree." 

By  section  2,  it  is  provided,  that  "  The  sheriff  holding  inquisition 
upon  the  real  estate  of  any  decedent  as  aforesaid,  vrhere  such  real 
estate  is  situate  in  two  or  more  counties,  shall  receive  for  his  services, 
where  engaged  more  than  one  day,  two  dollars  per  day  for  each  day 
after  the  first ;  and  the  jurors  in  all  cases  of  partition,  shall  each 
receive  one  dollar  per  day  for  each  day  engaged  in  making  such  parti- 
tion and  valuation,  and  shall  also  receive  in  addition  to  their  daily  pay 
three  cents  per  mile  circular  for  each  mile  necessarily  travelled  by 
them,  counting  from  the  place  at  which  said  jurors  first  met,  and  back 
to  the  same  place." 

By  section  3,  it  is  further  provided,  that  all  proceedings  in  parti- 
tion in  the  Orphans'  Court,  heretofore  duly  had  and  adjudicated,  for 
the  partition  of  lands  of  decedent  lying  in  two  or  more  counties,  are 
hereby  confirmed,  and  same  shall  be  as  valid  as  if  this  act  had  been 
in  force  at  the  time  of  such  proceedings  being  commenced ;  and  all 
proceedings  to  make  partition  in  the  Orphans'  Court  in  cases  of  tes- 
tacy, and  the  partition  and  sales  made  under  them,  shall  be  of  the  same 
validity  before  as  after  the  Act  of  13th  April  1840,  being  a  supplement 
to  an  act  relating  to  the  Orphans'  Court.    ' 

Duty  of  sheriff's  inquest. — The  writ  commands  the  sheriff  to  take 
■with  him  twelve  men  of  his  bailiwick  for  the  purpose  of  making  the 
partition ;  but  the  inquest  summoned  usually  consists  of  fourteen,  so 
as  to  guard  against  a  deficiency  in  the  requisite  number  on  the  day  of 
meeting.  Persons  connected  by  affiaity  with  either  of  the  parties, 
should  not  be  placed  on  the  inquest.^  The  inquest  generally  convene 
ftt  some  place  near  the  premises,  whence,  if  necessary,  they  proceed  to 
view  them.     Such  of  the  parties   as   choose   to   attend,  are  heard  by 

I  Purd.  Dig.  771,  Pamph.  L.  386.  ^  Young  v.  Biokel,  1  S.  &  R.  467. 
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themselves  or  their  fcounsel,  and  plots  or  drafts  of  the  premises  and  the 
proposed  partition  are  exhibited,  when  required,  to  aid  the  jury  in 
their  finding.  If  the  premises  to  be  divided  he  intermixed  with  other 
lands,  so  that  the  jury  do  not  know  the  limits,  quantity,  &c.,  of  the 
tenements  to  be  divided,  and  the  owner  of  the  intermixed  lands,  &c., 
■will  not  show  the  certainty  of  his  lands,  yet  the  jury  ought  to  make 
partition  as  well  as  they  can.' 

Valuation  of  purparts  by  inquest. — Where  the  inquest  cannot  make 
equal  partition  in  value  of  any  share,  they  are  empowered  by  the  5th 
section  of  the  Act  of  1807,  to  equalize  such  purpart  by  valuing  the 
purparts  respectively,  and  to  award  that  any  one  or  more  shares  shall 
be  subject  to  the  payment  of  such  sum  as  shall  be  equal  to  the  differ- 
ence in  value  of  any  other  share  or  shares,  and  to  return  the  same  with 
their  inquest.  This  sum,  when  final  judgment  is  rendered,  is  made  a 
lien  on  the  lands  or  tenements  which  shall  have  been  determined  by 
the  inquest  to  be  liable  therefor.  If  the  estate  cannot  be  divided  into 
as  many  parts  as  there  are  heirs,  it  does  not  follow  that  it  must  be 
valued  in  gross — for  if  it  may  be  divided  so  as  to  give  the  demandant  his 
purpart,  it  shall  be  set  out  to  him  in  severalty ;  and  in  the  same  man- 
ner the  defendant's  shares  shall  be  assigned ;  but  if  some  of  them 
require  subdivision  and  it  cannot  be  done,  the  latter  shall  he  valued 
and  the  rest  set  out  in  severalty.^ 

Where  an  equal  partition  of  a  decedent's  real  estate  is  made  among 
all  his  heirs,  under  the  Act  of  April  7th  1807,  each  taking  his  purpart 
subject  to  a  proportionate  part  of  the  widow's  dower,  no  one  of  them 
has  any  claim  upon  the  other,  on  the  widow's  decease,  for  any  part  of 
the  principal  of  the  widow's  thirds,  although  the  purparts  may  be 
charged  with  owelty  of  partition.^ 

To  be  divided  into  purparts. — And  by  the  2d  section  of  the  Act  of 
11th  April  1835,^  it  is  provided  that,  in  executing  the  writ  of  partition, 
the  sherifi"  and  inquest  shall  have  power  to  divide  the  property  into 
such  number  of  purparts  as  shall  appear  to  them  most  convenient  and 
advantageous,  without  regard  to  the  number  of  parties  in  interest,  and 
to  value  each  purpart.  We  have  already  seen  that,  by  the  'Ist  section 
of  this  act,  parties  in  remainder  may  take  the  part  awarded  to  them 
on  securing  the  annual  interest  of  the  tenant  for  life,  unless  the  latter 
be  entitled  to  the  exclusive  possession  of  any  part  of  the  premises. 

Valuation  and  appraisement. — If  they  are  of  opinion  that  the  lands 
and  tenements  cannot  be  divided  according  to  the  command  of  the 
writ,  without  prejudice  to  or  spoiling  the  whole,  the  2d  section  of  the 
Act  of  1799  directs  them  to  make  and  return  to  the  court  a  just  valua- 
tion and  appraisement  thereof.^ 

^  Dy.  266,  a ;  see  Form  of  Oath,  In-  that,  by  virtue  of  the  said  writ  to  me 

quest,  and  Keturn,  Grayd.  Forms  179.        directed  on  Saturday,  the  day  of 

'  See  Kex  v.  Rex,  3  S.  &  R.  532.  ,  a.   d.  ,  taking  with   me  the 

'  "Williams  v.  White,  11  Casey  514.  jurors,  whose  names  and  seals  are  here- 

*  Purd.  Dig.  773,  Pamph.  L.  200.  unto  annexed,  good  and  lawful  men  of 

'  It  pursues  the  following  form  : —  my  bailwick,  I  went  in  my  proper  per- 

Philadelphia  County,  ss.  son  to  the  premises  metioned  in  the  said 

I,  J.  S.,  Esq.,  Sheriff  of  the  City  and  writ,  and  the  parties  in  the  same  being 

County  of  Philadelphia,  to  the  Judges  severally  warned,  and  as  many  as  chose 

of  the   said   court  in  the  writ,  to  this  heing  present,  and  the  good  and  lawful 

schedule  annexed,  mentioned,  do  certify  men  aforesaid,   upon    their  oath^   and 
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Valuation  hy  Act  o/1821. — That  a  valuation  under  this  act  must 
be  made  when  the  lands  cannot  be  divided,  is  apparent  from  the  Act 
of  February  1821,  which  prescribes  that  in  cases  where  there  are  two 
defendants,  the  court  shall  give  judgment  and  award  a  writ  of  partition, 
whereby  such  purparts  shall  be  set  out  in  severalty,  and  the  like  pro- 
ceedings as  to  judgments  and  in  all  other  respects  shall  be  had  as  were 
required  when  the  plaintiff's  purpart  was  alone  set  out  in  severalty. 
The  object  of  the  Act  of  1821  was  to  avoid  the  expense  and  trouble  of 
attending  the  execution  of  several  writs  of  partition,  and  that  the  parts 
of  all  should  be  set  out  in  severalty  by  the  same  inquest  and  at  the 
same  time.  In  a  proceeding,  therefore,  by  one  plaintiff  against  several 
defendants,  it  was  held  that  the  inquest  must  set  out  in  severalty,  not 
only  the  part  of  the  plaintiff,  but  of  each  of  the  defendants  ;  and  if  . 
the  land  cannot  be  divided  so  as  to  accommodate  each  in  severalty,  it 
must  be  valued.  Without  such  valuation  the  inquisition  would  be 
irregular.* 

Commissioners  under  Act  of  1855. — By  Act  of  April  27th  1855, 
§  4,^  it  is  provided  that  the  court  may  appoint  on  the  nomination  and 
agreement  of  the  parties  three  or  more  commissioners  to  divide  or 
value  the  land  to  be  parted  with  the  same  effect  as  a  sheriff's  inqui- 
sition. 

Recent  legislation. — Since  the  Act  of  1835,  the  following  legisla- 
tion has  been  had,  by  which  it  will  be  seen  material  changes  have  been 
effected: — 

Act  of  1841 — Parties  to  accept  or  refuse. — Act  of  5th  May  1841, 
§  14.'  In  all  cases  of  (.partition  in  the  Common  Pleas,  the  court  shall 
allow  the  holders  of  the  titles  to  the  land,  or  parts  thereof,  to  take  the 
same,  or  parts  thereof,  consecutively,  according  to  the  dates  of  their 
respective  titles,  legal  or  equitable  ;  and  shall,  on  application,  grant  a 
rule  on  all  persons  interested,  to  come  into  court  on  a  certain  day,  by 
them  to  be  fixed,  to  accept  or  refuse  the  estate,  or  a  portion  thereof, 
as  the  case  may  be.  And  if  the  party  entitled  to  a  choice  do  not 
come  into  court  in  person,  or  by  guardian,  or  attorney,  or  in  case  he, 
she,  or  they  shall  refuse  the  same,  a  record  shall  be  made  thereof, 
and  the  court  may  and  shall  direct  the  same  to  be  offered  to  the  next 
in  succession,  according  to  the  rule  above  described  ;  and  so  much  of 
any  Act  of  Assembly  as  is  inconsistent  with  this  is  hereby  repealed. 

This  act  applies  to  all  cases  of  partition  in  the  Court  of  Common 
Pleas,  and  was  intended  to  transfer  from  the  sheriff  to  the  court  the 
right  and  power  of  assigning  the  estate  or  purparts  to,  or  amongst,  the 
parties  according  to  a  prescribed  rule.  It  seems  that  the  only  case  in 
which  it  is  left  to  the  discretion  of  the  court  to  assign  the  estates  or 
purparts  among  the  several  parties  electing  to  take  the  same,  is  that  in 
■which  the  titles  of  the  parties  so  electing  may  be  of  the  same  date.* 

If,  after  the  proceedings  prescribed  in  the  Act  of  May  5th  1841, 

afiBrmatious  respectively  do  say,  that  the  inquest  aforesaid,  have  hereunto  set  our 

■  property  mentioned  in  the  said  writ  can-  hands  and  seals  the  day  and  year  afore- 

not  be  parted  or  divided  without  preju-  said. 

dice  to,  or  spoiling  the  whole.     They,  '  Wetherill  v.  Keim,  1  Watts  321. 

therefore,  appraise  and  value  the  same         ^  Purd.  Dig.  773,  Pamph.  L.  369. 

at  the  sum  of dollars.     In  witness         '  Purd.  Dig.  774,  Pamph.  L.,353. 

whereof  as  well  I,  the  said  sheriff,  as  the         *  Dana  v.  Jackson,  6  Barr  234. 
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any  purpart  shall  remain  undisposed  of,  such  part  falls  under  the  rule 
set  forth  in  the  2d  section  of  the  Act  of  April  11th  1799,  and  may  be 
sold  by  order  of  court."- 

Act  of  1847— TFife's  estate.— Act  of  16th  March  1847,  §  1.'  The 
'provisions  of  the  48th  section  of  the  Act  of  General  Assembly,  passed 
the  29th  of  March  1832,  entitled  "  An  act  relating  to  Orphans' 
Courts,"  are  hereby  extended  to  proceedings  in  partition  or  valuation 
on  sale  of  the  wife's  real  estate,  on  proceedings  in  partition  in  the  com- 
mon-law courts,  hereafter  to  take  place,  or  that  have  heretofore  taken 
place,  where  the  share  due  the  wife,  or  to  the  husband  in  right  of 
the  wife,  still  remains  in  court:  Provided,  The  declaration  made  by 
the  wife  shall  be  filed  in  the  court  where  the  suit  is  instituted.^ 

Act  of  1850 — Allotmefit  of  shares  and  future  partition. — Act  of 
April  25th  1850,  §  10.*  In  all  cases  of  partition,  either  in  the  Courts 
of  Common  Pleas  or  in  the  Orphans'  Courts,  the  courts  having  juris- 
diction thereof  are  empowered,  wherever  it  shall  appear  advisable  and 
proper,  to  cause  the  share  or  share's  of  the  party  or  parties  appearing 
in  court  to  be  allotted  and  assigned  to  them,  and  to  permit  the  residue 
of  the  premises  to  remain  for  the  person  or  persons  entitled  thereto,  and 
subject  to  a  future  partition  among  them,  if  more  than  one  person  be 
so  entitled. 


'  Hawk  V.  Jones,  12  Harris  131. 

"  Purd.  Dig.  774,  Pamph.  L.  474. 

'  The  section  referred  to  in  the  text 
is  as  follows :  When,  upon  any  proceed- 
ings in  the  Orphans'  Court,  a  sum  of 
money  shall  be  awarded  by  the  court  for 
the  share  or  portion  to  which  a  married 
woman  may  be  entitled,  such  money 
shall  not  be  paid  to  her  husband  until 
he  shall  have  given  security,  to  the  satis- 
faction of  the  court,  that  the  amount 
thereof,  or  so  much  thereof  as  the  court 
shall  deem  proper,  be  paid  after  his 
death  to  his  wife,  or,  if  she  shall  not 
survive  him,  to  her  heirs,  as  if  the  same 
were  real  estate  ;  or  if  the  husband  shall 
be  unable,  or  refuse  to  give  security  as 
aforesaid,  the  same  may  be  vested  in 
trustees,  to  be  approved  by  the  court, 
for  the  same  purposes,  but  reserving  to 
the  husband  the  interest  thereof  during 
his  life,  unless  the  husband  shall  desire 
the  same  to  be  settled  for  the  separate 
use  of  the  wife :  Provided  always,  That 
if  the  wife,  being  of  full  age,  on  a  separ 
rate  examination,  the  husband  not  be- 
ing present,  shall  declare  before  one  of 
the  judges  of  the  same  court,  or,  if  not 
resident  in  the  coiinty,  before  a  judge  of 
a  court  of  record  in  the  county  or  place 
where  she  may  reside,  that  she  does  not 
require  such  moneys  to  be  so  secured, 
and  that  she  makes  this  declaration  free- 
ly and  voluntarily,  without  any  threats 
or  compulsion  on  the  part  of  her  hus- 
band, the  full  contents  and  legal  effects 
(effect)  of  such   declaration  being  first 


made  known  to  her  by  the  judge,  and 
the  said  declaration  and  acknowledg- 
ment be  certified  by  the  same  judge, 
and  filed  of  record  in  the  said  Orphans' 
Court ;  then,  and  in  such  case,  the  hus- 
band shall  not  be  required  to  secure  the 
said  moneys  in  manner  aforesaid.  The 
form  of  such  declaration  shall  be  as  fol- 
lows:  Whereas,  I,  A.  B.,  the  wife  of  0. 

B.,  am  entitled  to  the   sum   of , 

proceeding  from  the  sale  (or  partition) 
of  the  real  estate  of  D.  E.  in  the  county 
of  .  Now,  I  do  certify  and  de- 
clare, that  I  consent  and  agree  that  the 
same  be  paid  to  my  husband,  the  said  C. 
.B.,   without  any  condition   or  security 

whatever.  Witness  my  hand,  this 

day  of ,  &c.  The  form  of  the  cer- 
tificate to  be  given  by  the  judges  (judge) 

shall  be  as  follows :    On  the day 

of ,  A.  D.  ,  personally  ap- 
peared before  me,  one  of  the  judges  of 
the  (Orphans'  Court)  for  the  county  of 

,  A.  B.,  the  wife  of  C.  B.,  of  [here 

insert  his  residence  and  occupation] ,  who 
being  of  full  age,  and  by  me  examined, 
separate  and  apart  from  her  said  hus- 
band, and  the  contents  and  legal  effect 
of  the  foregoing  instrument  by  me  fully 
explained  and  made  known  to  her,  de- 
clared that  she  executed  the  same  freely 
and  voluntarily,  without  any  threats  or 
compulsion  on  the  part  of  her  husband, 
or  any  other  person.  Witness  my  hand 
and  seal,  the  day  and  year  above  writ- 
ten. [3  W.  &  S.  349  ;  .')  Ibid.  501.] 
*  Purd.  Dig.  772,  Pamph.  L.  571. 
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Act  of  1851 — Contiguous  lands. — Act  of  14th  April  1851,  §  6.* 
In  all  cases  of  partition  in  any  of  the  Courts  of  Common  Pleas  of  this 
commonwealth,  where  either  party  is  the  owner  of  lands  of  which  he 
is  the  tenant  in  common  with  another  party,  and  the  same  is  parted  and 
divided  by  virtue  of  proceedings  of  partition  in  the  Courts  of  Common 
Pleas  as  aforesaid,  it  shall  be  the  duty  of  the  said  court  to  permit  the 
party  owning  such  adjoining  lands. to  elect  the  purpart  contiguous  to 
his  own  ;  and  such  purpart,  so  elected,  shall  be  adjudged  to  him  and 
set  out  in  severalty  without  regard  to  the  date  of  his  title :  Provided, 
That  this  act  shall  not  aifect  cases  already  adjudicated  by  the  courts 
aforesaid ;  and  so  much  of  the  14th  section  of  the  Act  of  the  5th  of 
May  1841  as  is  inconsistent  herewith  is  hereby  repealed. 

Act  of  1852  repealed.— Kct  of  May  4th  1852,  §  19.^  That  so  much 
of  the  Act  of  the  fourteenth  day  of  April  one  thousand  eight  hundred 
and  fifty-one,  entitled  "  An  act  relating  to  the  commencements  of 
actions,"  et  cetera,  as  takes  from  the  holder  or  holders  of  the  titles  to 
the  land,  or  parts  thereof,  in  partition,  the  right  to  take  the  same,  or 
parts  thereof,  consecutively,  according  to  the  dates  of  their  respective 
titles,  given  by  the  Act  of  5th  May,  one  thousand  eight  hundred  and 
forty-one,  be,  and  the  same  is  hereby  repealed.^ 

Act  of  1841 — Allotme7it  ly  court. — The  Act  of  5th  May  1841,  it 
was  determined  by  the  Supreme  Court,  leaves  to  the  sheriff  and  inquest 
the  right  to  divide  the  estate  into  as  many  parts  as  in  their  discretion 
it  will  admit  of,  and  to  value  those  parts  respectively,  and  if  the  estate 
■will  not  admit  of  division,  to  value  the  whole  ;  but  it  takes  from  him 
the  right  to  assign  and  allot  the  purparts,  and  directs  the  court  "  to 
allow  the  holders  to  the  land,  or  parts  thereof,  to  take  the  same,  or  parts 
thereof,  consecutively,  according  to  the  dates  of  their  respective  titles, 
legal  or  equitable,"  &c.,  divesting  the  sheriff  of  his  common-law  dis- 
cretion of  allotment  in  all  cases,  and  vesting  such  discretion  in  the 
court  in  but  one  case,  and  that  being  where  the  title  of  the  parties  so 
electing  may  be  of  the  same  date.* 

Act  of  IM^— Allotment  by  sheriff.— Kci  of  April  9th  1849,  §  9.=  All 
partitions  heretofore  made,  wherein  the  sheriff  has  allotted  the  pur- 
parts, shall  be  as  valid  as  if  allotted  and  decreed  by  the  court  from 
■which  the  writ  of  partition  issued. 

Return  of  the  inquest. — If  the  return  of  the  inquest  exhibits  an 
appraisement  manifestly  below  the  value,  it  will  be  set  aside  ;  but  if  it 
be  sufficient  and  be  approved  by  the  court,  they  will  adjudge  the  pre- 
mises to  any  one  or  more  of  the  parties  electing  to  take  them  at  the 
appraised  value,  in  accordance  with  the  provisions  of  the  foregoing 
acts,  he  or  they  paying  or  securing  to  the  other  parties  their  propor- 
tions of  the  valuation  according  to  their  respective  rights.  If  the  jury 
return  that  the  land  cannot  be  divided,  the  court  may  decree  the  same 
to  the  parties  consecutively  at  the  valuation,  although  the  defendants 
reside  out  of  the  commonwealth,  and  judgment  has  been  obtained 
against  them  by  default.*  It  was  contended  in  this  case  that  the  court 
should  have  ordered  a  sale ;  but  it  was  answered  that  the  court  can 

1  Pamph.  L.  615.  May  7th  1852. 
*  Pamph.  L.  571.  *  Dana  v.  Jackson,  6  Barr  234. 

'  A  section  precisely  similar  to  the         '  Purd.  Dig.  774,  Pamph.  L.  526. 
above  was  incorporated  in  an  act  passed         °  Dewar  v.  Speuce,  2  Wh.  211. 
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only  decree  a  sale  where  none  of  the  parties  agreed  to  take  the  land 
at  the  valuation  ;  and  the  order,  by  the  express  directions  of  the  act, 
must  be  at  the  instance  of  the  demandant  himself.^  The  publication 
which  is  directed  in  the  supplements  to  the  acts  concerning  writs  of 
partition,  is  the  only  notice  which  the  legislature  deemed  necessary, 
where  one  or  more  of  the  owners  resided  out  of  the  commonwealth,  and 
is  made  as  good  and  effectual  as  a  personal  service ;  on  such  service, 
the  parties  are  in  court,  and  are  deemed  to  have  notice,  not  only  of 
the  writ  of  partition,  but  of  all  ulterior  proceedings  which  may  be  ne- 
cessary, until  the  final  consummation  of  the  cause.^ 

Assent  and  renunciation  of  parties. — Under  this  provision,  it  is  the 
practice  to  exhibit  to  the  court  the  written  assent  of  the  one,  and  the 
renunciation  of  the  other  party's  right  to  take  the  lands  at  the  valua- 
tion. If  the  latter  cannot  be  obtained,  owing  to  the  party's  absence 
or  other  cause,  and  the  judgment  has  been  entered  by  default,  the  court 
must  proceed  under  the  Act  of  May  5th  1841,  above  given,  to  oifer 
the  land  to  the  next  party  in  succession. 

If  each  or  more  than  one  of  the  persons  interested  be  willing  to  take 
them  at  the  appraisement,  then  the  court  determine  to  whom  they  shall 
be  conveyed  in  the  order  of  title. 

Act  of  1819 — Proceedings  to  he  recorded. — Act  of  9th  April  1849, 
§  8.^  It  shall  be  the  duty  of  the  prothonotaries  of  the  respective 
courts  of  this  commonwealth  to  record  the  sheriflf's  inquisition,  and  all 
orders  of  court  in  relation  to  partitions  and  common  recoveries,  at  the 
expense  of  the  parties  interested,  for  the  fees  allowed  by  law,  to  the 
recorder  of  deeds ;  and  exemplifications  [of]  such  records  shall  be 
evidence  thereof. 

Act  of  1850— "  Partition  Docket"  to  be  kept.— Act  of  April  25th 
1850,  §  27.^  From  and  after  the  passage  of  this  act,  it  shall  be  the 
duty  of  the  prothonotaries  of  the  Supreme  Court,  and  of  the  several 
District  Courts  and  Courts  of  Common  Pleas  having  jurisdiction  in 
cases  of  partition,  and  they  are  hereby  required  to  enter  at  length,  in 
a  book  to  be  procured  for  that  purpose,  to  be  called  "  the  partition 
docket,"  all  the  proceedings  in  partition  in  every  case  in  their  respect- 
ive courts  from  the  commencement  to  the  final  judgment  and  decree 
thereon,  and  which  shall  be  and  the  same  is  hereby  made  the  record 
of  said  court ;  for  which  service  such  prothonotary  shall  be  entitled  to 
receive  the  same  fees  as  the  recorders  of  deeds  receive  for  recording, 
to  be  taxed  and  paid  as  part  of  the  costs  of  such  proceedings. 

Act  of  1863 — Administrator  to  file  account  in  cases  of  partition. — 
Act  of  April  11th  1863,  §  1.^  In  all  cases  of  sale  of  real  estate  by 
administrator  or  trustee  after  proceedings  in  partition  in  the  Orphans' 
Court,  they  shall  be  required  to  file  an  account  in  the  register's  office 
in  the  same  manner  as  is  required  in  settlement  of  estates  of  decedents. 

Act  of  1S6S,  providing  for  sale  hy  master  in  proceedings  for  parti- 
tion.—Kct  of  April  22d  1863,  §§  1  &  _2.«_  Whenever  a  bill  has  been 
filed  in  any  court  having  equitable  jurisdiction  in  cases  of  partition, 
and  the  master  to  whom  proceedings  were  referred  has  reported  that 

'  Dewar  v.  Spence,  2  Wh.  222.  *  Purd.  Dig.  1297,  Supp.,  Pamph.  L. 

'  Ibid.  341. 

»  Purd.  Dig.  775,  Pamph  L.  526.  "  Purd.  Dig.  1299,  Supp.,  Pamph.  L. 

*  Purd.  Dig.  775,  Pamph.  L.  574.  519. 
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the  lands  or  tenements  cannot  be  divided  -without  prejudice  to  the 
■whole,  and  the  parties  have  refused  to  take  at  the  valuation,  then  it 
shall  be  the  duty  of  the  court  to  order  the  master  to  sell  the  same  at 
public  auction,  giving  the  like  notice  that  is  required  in  sales  under 
partition  in  common-law  courts.  The  master  to  whom  the  order  of  sale 
is  directed  shall  make  return  of  the  same  to  the  court  from  which  the 
order  was  issued,  and  if  the  same  be  approved,  the  court  shall  make 
an  order  or  decree,  directing  the  master  to  make  a  deed  of  the  pro- 
perty sold  to  the  purchaser  upon  the  purchase-money  being  paid,  or 
secured  to  be  paid,  according  to  the  terms  of  the  sale ;  and  before  the 
deed  be  made,  or  the  purchase-money  or  security  be  received  by  the 
master,  he  shall  give  bond  to  the  commonwealth  for  the  use  of  the  par- 
ties interested  in  such  sum  as  the  court  may  direct,  for  the  due  pay- 
ment and  faithful  application  of  the  proceeds  of  the  sale  ;  and  it  shall 
be  the  duty  of  the  master  to  make  distribution  of  the  proceeds  among 
the  several  parties,  and  report  the  same  to  the  court:  Provided,  all 
cases  now  pending  shall  come  within  the  provisions  of  this  act. 

Act  of  1865 — The  purchase-money  on  sale  in  partition  may  he  paid 
into  court. — Act  of  March  27th  1865,  §  1.'  By  this  act  the  provi- 
sions of  the  Act  of  February  24th  1834,  as  to  the  payment  of  money 
into  court,  in  case  of  decedents'  estates,  are  extended  to  all  sales  of 
real  estate  of  a  decedent  made  by  Orphans'  Court  under  proceedings 
in  partition,  and  money  arising  from  the  sale  shall  be  paid  into  court 
and  distributed. 

Confirmation  of  return. — When  the  inquest  find  that  the  lands  can 
be  divided  without  prejudice  to  them,  their  return  to  the  writ,  being 
the  evidence  of  the  respective  titles  to  the  purparts,  is  formally  en- 
grossed on  parchment,  and  specifies  with  exactness  the  different  shares, 
to  whom  allotted,  and  to  what  payments,  if  any,  they  are  subjected  in 
favor  of  the  other  heirs,  so  as  to  equalize  the  division.^  This  return 
being  exhibited  to  the  court,  under  the  seals  of  the  sheriff  and  jury, 
on  the  Saturday  ensuing  the  return-day,  if  approved,  is  then  confirmed. 
The  order  is  then  endorsed  by  the  prothonotary  on  the  return,  which 
is,  that  the  partition  be  and  remain  firm  and  stable  for  ever.  As  all 
parties  are  interested  in  the  regularity  of  their  titles,  amendments  of 
the  writ,  pleadings,  or  other  proceedings  in  the  case  are,  if  require'd, 
usually  consented  to  in  writing,  before  inquisition,  or  final  judgment. 
If  not  agreed  to,  they  will  be  allowed  by  the  court  as  in  other  cases. 
12.   Sale. 

Order  of  sale  when  made. — If  none  of  the  parties  agree  to  take  the 
lands  at  the  valuation,  the  court  shall  then,  at  the  instance  of  the  de- 
mandant, make  an  order  for  the  sale  of  the  premises  at  public  auction 
by  the  sheriff  who  held  the  inquisition,  or  his  successor  in  office,  after 
due  and  fair  notice  of  the  time  and  place  of  sale,  by  advertisements 
published  and  set  up  in  the  several  counties  where  the  lands  lie,  and 
also  in  such  public  newspapers  as  shall  be  most  likely  to  give  fair  and 
full  notice  of  such  sale  to  all  parties  concerned,  and  others ;  which 
public  notice  shall  be  given  at  least  twenty  days  before  the  time  of 
sale,  in  cases  where  the  lands  all  lie  in  the  same  county,  and  at  least 
sixty  days  where  they  lie  in  different  counties.'     The  courts  are  em- 

'  Purd.  Dig.  1388,  Supp.,  Pamph.  L.         '  See  a  form,  2  Orompt.  Pr.  317. 
45.  '  See  Dewar  v.  Spence,  2  Wh.  211 
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powered,  by  the  2i  section  of  the  Act  of  March  1824,'  to  fix  a  day 
certain  for  the  return  of  writs  or  orders  of  sale  in  cases  where  the  par- 
ties refuse  to  take  at  the  valuation. 

Adequacy  of  price. — As  the  writ  of  partition  is  generally  resorted 
to  for  the  purpose  of  passing  the  interest  of  persons  not  sui  juris,  the 
court  will  see  that,  in  case  of  a  sale,  an  adequate  price  is  obtained  ; 
and  on  this  ground  alone  sales  have  been  set  aside,  with  the  order  that 
the  money  paid  in  by  the  purchasers  respectively  to  the  sheriff  be 
repaid,  with  interest  from  the  time  it  was  so  paid,  together  with  the 
reasonable  cost  of  drawing  deeds  incurred  before  order  of  court  was 
made.^ 

A  sale  was  set  aside  where  it  appeared  the  plaintiff  in  the  action  was 
a  minor,  whose  guardian  assuming  that  he  was  tenant  in  common  with 
certain  persons  claiming  under  a  secret  trust,  had  brought  the  action 
for  him.^ 

Unseated  lands. — By  the  3d  section  of  the  Act  of  1806,^  it  is  pro- 
vided that  all  lands  not  seated  or  improved,  but  remaining  in  their 
natural  state,  shall  be  divided  and  valued  according  to  the  act  just 
cited  ;  and  it  is  provided  that  in  cases  of  judgment  by  default,  which 
may  be  entered  as  in  other  cases,  if  any  defendant  or  person  whose 
right  or  title  is  affected  by  the  judgment,  shall  within  one  year  after 
final  judgment  apply  to  the  court  by  motion,  and  show  a  good  and 
probable  matter  in  bar  of  the  petition,  or  that  the  plaintiff  has  not  title 
to  so  much  as  he  has  recovered,  then  the  court  may  suspend  or  set 
aside  the  judgment  and  admit  the  party  to  appear  and  plead,  and  the 
cause  proceeds  according  to  the  due  course  of  law.  And  if  on  the 
hearing  the  court  adjudge  for  the  plaintiff,  then  the  first  judgment 
stands  confirmed ;  or,  if  the  defendant  or  other  person  within  the  afore- 
said time  appears  and  admits  the  plaintiff's  title,  part,  or  purpart, 
and  shows  to  the  court  any  inequality  in  the  petition,  the  court  may 
award  a  new  partition  to  be  made  in  presence  of  all  parties,  if  they 
will  appear,  notwithstanding  the  return  and  filing  upon  record  of  the 

'  Purd.  Dig.  773  ;  8  Smith's  Laws  288.  of  the  partition  of  an  estate  owned  in 

'  Barle  v.  Earle,  D.  Ct.  C.  C.  P.,  May  part  or  in   the  whole   by  persons   not 

5th   1849.     Rule   to   set  aside   sheriff's  served   with    process,   minors,   or  feme 

sale   in   partition.     Per  curiam.     It  is  coverts,  the  court  should  appoint  an  audi- 

the  well-settled  practice  in  this  court  to  tor  or  examiner  to  inquire   and  report 

set   aside   a   sale   in   partition    on   the  upon   the   proceeding    before   giving   a 

ground   of  mere   inadequacy   of  price,  final  judgment,  or  permitting  the  sheriff 

As  we  are  in  the  habit  of  relieving  a  to  acknowledge  his  deed.     In  this  case, 

purchaser  where  there  is  an  irregularity  the  sale  was  of  eighteen  distinct  pieces 

in  the  proceedings,  or,  rather,  defect  in  of  property,  some  of  which  show,  acoord- 

the   title.     Indeed,    as   these   sales   are  ing  to  the  deposition,  a  very  gross  saori- 

generally  resorted  to  in  order   to   pass  floe,  others  not  so  great.     In  reference 

the  interest  of  persons  not  sui  juris,  it  is  to  all,  however,  we  think  it  is  our  duty 

the   especial   duty  of  the   court  to   see  to  order  a  resale,  on  the   condition   of 

that  the  property  is  not  sacrificed,  and  indemnifying  the  purchasers.     Ordered, 

their   interest   protected.      In    general,  that  the  money  paid  in  to  the  sheriff  be 

the   court   cannot   do  this  unless   some  repaid,  with   interest  from   the  time  it 

one   party  brings  the   case   before   us  ;  was  so  paid,  and  the  cost  of  drawing  the 

when  it  is  before  the  court  it  is  evidently  deed,  if  deed  or  deeds  were  drawn,  before 

not  a  case  in  which  any  fault  or  default  motion  of  the  rule  to  set  aside  the  sale, 

of  the  party  applying  ought  to  affect  our  and  thereupon  K.  A. 
determination.     Indeed,  it  has  often  oo-         '  Bell  v.  Fulmer,  D.  C.  C.  P.  7  Leg. 

curred  to  me,  that  it  would  be  a  wise.  Int.  42 ;  1  Phila.  R.  43. 
legislative  provision  that,  in  every  case         *  4  Smith's  Laws  335. 
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former.     This  second  partition  returned  and  filed,  shall  be  good  and 
firm  against  all  persons  whomsoever. 

13.  Sheriff^ B  deed,  and  herein  of  distributive  interests. 

Sheriff  to  execute  deeds — Recognisances  to  he  taken. — After  sale, 
the  sheriff  is  empowered  and  ordered  by  the  Act  of  1799  to  execute 
deeds  to  the  purchasers  for  the  lands  and  tenements,  on  receipt  of  the 
purchase-money  or  security  satisfactory  to  all  parties,  which  money  or 
securities  shall  be  brought  into  court  before  or  at  the  time  of  the 
sheriif 's  acknowledging  the  deed  in  open  court,  to  be  distributed  by 
order  of  the  court  amongst  the  parties  entitled  thereto,  in  lieu  of  their 
.  respective  purparts  of  the  premises,  according  to  their  just  proportions. 
The  securities  which  should  be  taken  in  such  cases,  are  recognisances, 
or  mortgages,  accompanied  by  bonds  and  warrants  of  attorney,  which 
should  be  forthwith  recorded  and  entered  up.  Bonds  merely  should 
never  be  taken,  as  they  are  not  liens.^ 

A  recognisance  by  one  who  takes  land  at  the  valuation,  in  partition 
proceedings  in  the  Orphans'  Court,  is  suflScient,  if  it  acknowledge  in- 
debtedness to  the  commonwealth,  with  proper  condition,  although  the 
amount  of  the  indebtedness  be  left  blank.^ 

Where  a  son  accepted  his  father's  real  estate,  and  gave  a  recognis- 
ance in  favor  of  the  widow  and  heirs,  the  amount  of  which,  as  subse- 
quently reduced,  remained  upon  the  land  by  specific  mention  and  con- 
dition, through  successive  sales,  first,  by  order  of  the  Orphans'  Court 
for  payment  of  debts  on  death  of  the  acceptor,  then  at  private  sala  by 
the  purchaser  to  another ;  in  partition  of  whose  estate  it  was  again 
accepted,  and  the  amount  of  the  reduced  recognisance  to  all  of  the 
heirs  as  originally  given  taken  into  account  in  the  valuation  and  accept- 
ance :  Held,  that  the  interest  of  the  recognisor  did  not  merge  or 
become  extinguished  by  operation  of  law,  but,  on  the  death  of  the 
widow,  was  recoverable  from  the  holder  of  the  land  by  the  parties  enti- 
tled thereto.^ 

In  partition  each  share  is  subject  to  the  payment  of  the  liens  exist- 
ing upon  it ;  and  if  the  owner  die  pending  the  proceedings,  his  debts 
attach  to  the  proceeds  of  the  sale  of  his  interest,  when  received.  But 
the  whole  fund  will  not  necessarily  be  brought  into  administration.  It 
must  first  be  ascertained  whether  or  not  there  is  sufficient  personal 
property,  and  what  amount  is  required  to  pay  debts.  Where  the  debts 
of  the  owner  of  the  share  become  liens,  at  his  decease,  by  operation 
of  law,  the  creditors  will  not  be  barred  of  their  just  claims,  although 
their  liens  have  not  been  judicially  ascertained  before  decree  of 
confirmation.^ 

It  is  equally  important  to  the  party  electing  to  take  the  lands,  as  to 
the  other  heirs,  that  this  requisition  be  complied  with,  for  the  fee  does 
not  vest  in  him  until  the  conditions  are  fulfilled.^ 

Parties  offering  highest  price  to  have  choice  of  purparts. — By  Act 
of  April  22d  1856,  §  10,"  it  is  provided  that,  in  all  cases  of  partition 
of  real  estate,  in  any  court  wherein  a  valuation  shall  have  been  made 
of  the  whole  or  parts  thereof,  the  same  shall  be  allotted  to  such  one  or 
more  of  the  parties  in  interest,  who  shall,  at  the  return  of  the  rule  to 

'  Walton  V.  Willis,  1  Dallas  265.  '  Kerr's  Estate,  4  Phila.  R.  182. 

"  Riddel's  Appeal,  1  Wright  181.  .    »  Walton  v.  Willis,  1  Dallas  351. 

"  Dech  V.  Gluck,  11  Wright  403.  «  Purd.  Dig.  774,  Pamph.  L.  534. 
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accept  or  refuse  to  take  at  the  valuation,  oifer  in  writing  the  highest 
price  therefor  above  the  valuation  returned  ;  but  if  no  higher  offer  be 
made  for  such  real  estate  or  any  part  thereof,  it  shall  be  allotted  or 
ordered  to  be  sold  as  provided  by  law. 

This  act  makes  the  highest  price  offered  in  writing  above  the  valua- 
tion the  rule  of  allotment ;  but  if  there  be  no  advance  offered,  the  old 
rule  prevails,  and  the  purparts  are  to  be  disposed  as  the  Act  of  1832 
directs.^  And  the  10th  section  of  the  Act  of  1856  is  not  applicable  to 
any  partition  where  the  valuation  was  made  prior  to  the  1st  day  of 
October  1856.^ 

When  payment  may  he  made  into  court. — If  he  prefers  to  pay  the 
amount  of  the  several  shares,  rather  than  hold  his  property  subject  to 
the  lien,  but  the  other  parties  are  absent,  or  releases  cannot  be  pro- 
cured, the  court  will  direct  the  sheriff  to  execute  a  deed  of  the  premi- 
ses clear  of  the  lien,  upon  payment  into  court  of  the  amount  of  such 
shares.^  Under  such  circumstances  some  practitioners,  instead  of 
taking  the  property  at  the  valuation,  deem  it  a  safer  and  less  trouble- 
some course  to  take  a  title  from  the  sheriff  after  sale.  If  the  valuation 
or  purchase-money  be  paid  into  court,  the  claimants  may  apply  and 
take  it  out,  as  in  other  cases.  Should  any  questions  arise  as  to  its 
distribution,  the  court,  in  its  discretion,  may  refer  the  matter,  in  the 
first  instance,  to  an  auditor,  who  is  usually  selected  from  the  bar.  In 
New  York,  money  paid  into  court  in  partition,  for  the  use  of  owners 
unknown,  was  paid  out  to  claimants  without  requiring  security  to  refund 
according  to  an  Act  of  Assembly  ;  it  appearing  that  the  sum  claimed 
was  small,-  and  the  claimants  wealthy.* 

When  title  of  parties  appears  from  the  proceedings. — When  parti- 
tion can  be  made  and  the  purparts  are  allotted,  no  deed  is  executed 
by  the  sheriff.  The  titles  of  the  parties  appear  by  the  proceedings  on, 
and  return  to,  the  writ  of  partition,  an  exemplification  of  which  may 
be  obtained  from  the  prothonotary.  In  partition,  a  decree  of  the 
Orphans'  Court  awarding  the  premises  to  one  of  the  heirs,  at  the  ap- 
praisement, divests  the  title  of  the  other  heirs  and  all  claiming  under 
them.' 

JSzemplification  for  lands  in  different  county. — The  2d  section  of 
the  Act  of  1806,  investing  the  county  Courts  of  Common  Pleas  with 
powers  in  writs  of  partition,  directs  that  an  exemplification  of  the  pro- 
ceedings (which  may  be  had  at  any  time),  together  with  the  deed  of 
conveyance  made  by  the  sheriff,  shall,  within  six  months  after  the. exe- 
cution thereof,  be  delivered  to  the  recorder  of  deeds,  in  such  adjoining 
county  or  counties  in  which  the  application  shall  not  have  been  made, 
and  in  which  any  part  or  parts  of  the  lands  may  be  situated  ;  which 
recorder  shall  enter  the  same  on  record  of  his  proper  county  at  the 
joint  expense  of  all  parties  concerned  therein.  _  The  provision  of  this 
act  applies  only  where  any  part  of  the  lands  is  situated  in  a  county 
different  from  that  in  which  the  action  has  been  instituted. 

Act  of  1824 — Death  of  sheriff'. — If,  after  a  sale  under  these  provi- 
sions, the  sheriff  or  other  officer  making  it  should  die  or  be  removed 
either  for  misconduct  or  by  the  expiration  of  the  term  for  which  he 

'  Mason's  Appeal,  5  Wright  78.  *  2  Cowen  577. 

2  Dewart  v.  Purdy,  5  Casey  113.  '  Merklein  v.  Trapnell  et  al.,  10  Casey 

»  Keid  V.  Lafferty,  D.   C.  i'hil.  Alarch  42. 
1829,  MS. 
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■was  commissioned,  before  the  execution  or  acknowledgment  of  any 
deed  to  the  purchaser  of  such  lands,  a  remedy  is  furnished  by  the  1st 
section  of  the  Act  of  1824,  before  mentioned.  In  such  case  the  plain- 
tiff, purchaser,  or  other  parties  in  interest  may  apply  to  the  court 
■wherein  judgment  was  obtained,  and  set  forth  the  case  to  the  court 
■vvith  the  reason  ■why  the  title  was  not  perfected  by  the  former  sheriflF  or 
other  officer  who  sold  the  same.  Thereupon  the  court  may,  as  they 
shall  see  cause,  and  as  justice  and  equity  shall  require,  order  and 
direct  the  sheriif  or  other  officer  for  the  time  being,  to  perfect  such 
title,  and  to  execute  a  deed  for  the  same  to  the  purchaser.  Upon  such 
order,  obtained  as  aforesaid,  entered  on  the  records  of  the  court,  the 
sheriff,  or  other  proper  officer,  is  required,  upon  the  payment  of  the 
purchase-money,  with  such  costs  and  charges  as  remain  unpaid  to  the 
former  sheriff,  to  make,  execute,  deliver,  and  acknowledge  any  deed  or 
deeds,  and  perform  and  do  all  other  matters  that  ought  to  have  been 
done  by  the  former  sheriff.  These  acts  when  done  are  held  as  effectual 
in  law  as  if  the  title  had  been  completed  by  the  former  sheriff  or  other 
proper  officer. 

Ejectment— Partition  does  not  decide  title. — Partition  does  not 
decide  title,  or  create  new  title;'  therefore  where,  pending  an  action 
brought,  to  enforce  the  payment  of  the  purchase-money  of  a  share  of  a 
decedent's  estate,  sold  to  defendants  under  articles  of  agreement,  judg- 
ment was  rendered  in  an  action  of  partition  brought  by  defendants, 
whereby  the  share  in  question  was  allotted  to  the  defendants ;  it  was 
held,  that  this  was  no  bar  to  the  recovery  in  ejectment ;  partition  not 
divesting  tenancy  in  common  until  payment  of  the  proportions  of  the 
other  parties,  according  to  their  respective  rights.^  In  partition, 
nothing  can  be  sold  but  the  title  which  was  vested  in  the  parties  to  the 
proceedings.^ 

Where  party  is  insane. — The  principle  that  an  insane  man's  con- 
veyance by  record  is  neither  void  nor  voidable,  is  applicable  to  a 
several  title  acquired  by  judgment  in  partition.^  The  statute  8  and  9 
"VV.  III.  c.  31,  which  gives  a  lunatic  defendant  in  that  action  a  year 
from  the  removal  of  his  disability  to  apply  for  a  new  partition,  is  not 
in  force  in  Pennsylvania.'' 

Scire  facias. — Where  the  writ  of  scire  facias,  on  a  final  judgment 
in  partition  to  enforce  owelty  of  partition,  recited  the  record  of  a  judg- 
ment in  an  action  of  debt,  and  the  record  adduced  in  support  of  it 
exhibited  a  judgment  in  an  action  of  partition  ;  it  was  held,  that  nul 
tiel  record  was  a  good  plea.^  The  writ  of  scire  facias  in  such  cases 
should  recite  the  impleading,  the  interlocutory  judgment,  the  award  of 
an  inquest,  the  inquisition,  and  the  final  judgment ;  and  it  should  con- 
tain an  averment  that  the  defendant  had  not  paid,  followed  by  the 
usual  conclusion.' 

Irregular  proceedings  not  void. — After  judgment  quod  partitio  fiat 
in  the  Common  Pleas,  in  a  suit  which  was  erroneous  by  reason  that  the 
widow  was  a  party,  the  inquest  and  return  followed  the  directions  of 
the  act  directing   proceedings  of  the   Orphans'   Court.     One   of  the 

'  Dresher  v.  Water  Co.,  2  P.  F.  Smith  Gibson,  C.  J. 
225.  *  Ibid. 

2  McCIure  v.  McClure,  2  Han-is  134.  "  Davis  v.  Norris,  8  Barr  122. 

'  AUea  V.  Gault,  3  Casey  473.  '  Ibid.  ^ 

*  Snowden  v.  Dunlavy,  1  Jones  525. 
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heirs,  accepting  at  the  valuation,  entered  into  a  recognisance  to  pay 
the  interest  on  the  widow's  third  to  her  for  life,  and  the  principal  and 
residue  of  the  valuation  to  the  heirs,  &c.  It  was  held  that  the  pro- 
ceedings were  not  void,  and  the  recognisance  was  valid,  and  judgment 
was  entered  for  the  penalty,  with  directions  to  pay  the  money  into 
court  in  which  the  action  was  brought,  to  be  paid  into  the  Orphans' 
Court  to  be  distributed,  the  interest  to  the  husband  for  life,  and  the 
principal  invested  for  the  children  of  the  deceased  heir.' 

Orphans'  Court  can  only  order  sale  when  all  refuse  to  take — De- 
fective recognisance  should  he  remedied. — It  is  only  when  all  the 
heirs  refuse  to  take  the  estate  at  the  valuation,  that  the  Orphans' 
Court  can  order  a  sale;  and  where  the  recognisance  given  by  one  of 
them  is  defective,  he  should  be  called  into  court  to  complete  his  secu- 
rities according  to  law.^ 

A  judgment  quod  partitio  fiat.,  the  awarding  of  a  writ'-of  partition, 
and  the  return  of  a  valuation  of  the  lands  whereof  partition  is  de- 
manded, and  the  refusal  of  the  parties  to  take  them  at  the  valuation, 
and  the  decree  of  the  court  that  the  lands  should  be  sold,  is  not  a  bar 
to  another  action  brought  by  another  tenant  of  the  same  land  for  the 
partition  thereof.' 

14.  Costs. 

Act  0/183.5.— By  the  3d  section  of  the  Act  of  11th  April  1835,^  it 
has  been  provided  that  the  costs  in  partition  shall  be  paid  by  all  the 
parties  in  proportion  to  their  several  interests.  By  section  4,  the  costs 
of  publication  of  summons  and  notice  of  inquisition  are  to  be  paid  out 
of  the  estate.  Previous  to  this  act  costs  were  not  allowed  in  partition.' 
Since  the  Act  of  11th  April  1835,  a  demandant  in  partition,  who  has 
recovered  a  judgment  and  verdict,  is  entitled  to  demand  from  the 
defendant  a  proportion  of  the  costs  of  the  subpoenaing  and  the  attend- 
ance of  witnesses.  ° 

Act  of  1856 — Sheriff's  and  jury's  costs  and  fees. — By  Act  of 
April  17th  1856,  §  2/  provision  is  made  for  the  sheriff's  costs  and  the 
jurors'  fees,  where  lands  lie  in  different  counties. 

Prothonotary  to  keep  docket  and  have  fees. — By  Act  of  April  25th 
1856,  §  27,'  the  prothonotary  is  bound  to  keep  partition-docket,  and 
is  entitled  to  certain  fees,  which  are  made  costs  in  the  cause  by  the 
act. 

Act  of  186i,  provision  as  to  fees  and  costs. — By  Act  of  April  27th 
1864,  §  1,'  the  costs  in  partition  in  the  Common  Pleas  or  Orphans' 
Court,  with  a  reasonable  allowance  to  be  taxed  by  the  court  for  peti- 
tioner's counsel  fees,  shall  be  paid  by  all  the  parties  in  interest — also 
extended  to  District  Courts.'" 

15.  Error.^^ 

Act  of  1842—  Writs  of  error.— Kai  of  5th  April  1842,  §  15.''  From 

I  Cum.  V.  Haffey,  6   Barr  .348.  «  Purd.  Dig.  775,  Pamph.  L.  574. 

^  Gregg's  Appeal,  8  Harris  148.  °  Purd.  Dig.  1371,  Supp.,  Pamph.  L. 

3  Mitchell  V.  Harris,  4  P.  L.  J.  231.  641. 

*  Purd.  Dig.  774,  Paraph,  h.  200.  i"  Purd.  Dig.  1404,  Supp.,  Pamph.  L. 
6  Stewart  v.  Baldwin,  1  Pa.  R.  461.  56,  Act  of  JVIareh  27th  1865.    'See  also 

*  St.  Peter's  Church  v.  Ziun's  Church,  Shaw  v.  Irwin,  1  Casey  347. 

4  P.  L.  J.  134  ;  Sbaw  v.  Irwin,  1  Casey         "  On  this  point  the  following  opinion 

347.  will  be  of  interest :  Wayne  v.  Dufi'ee,  D. 

I  Purd.  Dig.  771,  Pamph.  L.  386.  C.  Nov.  17th  1849.  Why  the  order  of  the 

"  Purd.  Dig.  774,  Pamph.  L.  236. 
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and  after  ihe  passage  of  this  act,  writs  of  error  may  be  sued  out,  upon 
the  judgment  quod  partitio  fiat,  in  all  actions  of  partition  now  pending 
in  the  Courts  of  Common  Pleas,  or  that  may  hereafter  be  brought, 
and  the  Supreme  Court  shall  hear  and  determine  the  same  as  if  the 
said  writ  or  writs  of  error  were  issued  on  the  final  judgments  in  said 
proceedings. 


sale  should  not  be  set  aside.  Per 
curiam.  It  appears  that  there  was  a 
writ  of  error  to  the  judgment  qiwd par- 
titio fiat,  which  was  non-prossed  ;  pend- 
ing that  writ  of  error,  tlie  defendant  in 
error  and  plaintiff  below  had  died.  It 
has  been  contended  that  this  was  ipso 
facto  an  abatement  of  the  writ  of  error. 
But  this  is  clearly  a  mistake.  "  A  writ  of 
error,"  says  IVIr.  Tidd,  "  does  in  no  case 
abate  by  the  death  of  the  defendant  in 
error,  whether  it  happens  before  or  after 
errors  assigned.  If  it  happen  before, 
and  the  plaintiff  will  not  assign  errors, 
the  executors  or  administrators  of  the 
defendant  in  error  may  have  a  scire  fa- 
cias quare  executionem  non,  in  order  to 
compel  him  ;  or  if  it  happen  after,  they 
must  proceed  as  if  the  defendant  in 
error  were  living,  till  judgment  be 
affirmed,  and  then  revive  by  scire  facias, 
but  cannot  take  out  execution  pending 
the  writ  of  error.  And  in  order  to  com- 
pel the  executors  or  administrators  to 
join  in  error,  the  plaintiff  may  sue  out  a 
scire  facias  ad  audiendum  errores  either 
generally  or  naming  them."  He  cites 
abundant  authority  in  support  of  this 
position.  It  would  seem,  then,  that  there 
is  nothing  to  take  this  case  out  of  the 
general  rule,  that  a  second  writ  of  error 
is  not  a  supersedeas  of  execution,  al- 
though bail  has  been  given  ;  if  the  first 
writ  abated  by  the  act  of  the  party,  as 
by  suffering  a  judgment  of  non-pros. 
Sheerer  v.  Grier,  3  Wh.  14.     ' 

Afterwards,  the  heirs  or  devisees  of 
the  original  plaintiff  sued  out  a  scire 
facias  to  show  cause  why  a  writ  depar- 
titione  facienda  should  not  issue  accord- 
ing to  the  practice,  as  prescribed  in  Fro- 
hock  V.  Gustine,  8  Watts  121.  Pleas 
were  put  in,  and  upon  trial  a  verdict 
and  judgment  for  the  plaintiffs,  that  they 
be  substituted  as  plaintiffs,  and  that  a 
writ  of  partition  issue.  Dpon  this  judg- 
ment a  writ  of  error  has  been  sued  out 
and  bail  entered. 

Originally,  it  was  only  upon  the  final 
judgment  in  partition  that  error  lay. 
That  was  at  common  law  before  the  pe- 
culiar proceedings  introduced  by  our  Acts 
of  Assembly,  and  especially  the  writ 
of  sale,  existed.  As,  under  these  pro- 
ceedings, the  property  was  converted 
into  money,  and  the  rights  of  the  parties 
to  their  land  irrecoverably  divested,  if 
the  proceedings  were  oa  their  face  regu- 


larly conducted,  the  legislature  very 
wisely  provided,  by  the  I5th  section  of 
the  Act  of  April  5th  1842,  that  "  writs  of 
error  may  be  sued  out  upon  the  judg- 
ment quod  partitio  fiat  in  all  actions  of 
partition,  and  the  Supreme  Court  shall 
hear  and  determine  the  same,  as  if  the 
said  writ  or  writs  of  error  were  issued 
on  the  final  judgments  in  the  said  pro- 
ceedings." 

Our  first  impression  was,  that  the 
judgment  upon  this  scire  facias  was  not 
within  this  act,  but  more  mature  con- 
sideration has  led  us  to  a  contrary  con- 
clusion. It  is  to  be  observed,  in  the  first 
place,  that  the  judgment  upon  the  scire 
facias  is  substantially  a  judgment  quod 
partitio  fiat,  as  a  scirefacias  upon  a  judg- 
ment in  debt  is  a  judgment  quod  recw- 
peret,  and  not  merely  an  award  of  exe- 
cution. Were  this  a  judgment  upon  a 
scire  facias,  before  the  judgment  quod 
partitio  fiat,  it  would  then  be  merely  a 
judgment  that  the  heirs  be  admitted  to 
prosecute.  But  after  the  judgment  quod 
partitio  fiat,  this  second  judgment  is  in 
effect  of  the  same  nature  to  which  doubt- 
less the  defendant  may  have  pleaded 
matter  arising  since  the  former  judg- 
ment as  a  release.  It  is  within  the  mis- 
chief sought  to  be  remedied  by  the  act, 
which  was,  that  all  questions  of  title  or 
right  should  be  adjusted  by  the  Supreme 
Court,  before  the  land  itself  should  be 
swept  away  from  the  parties  by  the  force 
of  a  judicial  sale.  It  is  not  to  be  denied, 
that  many  such  questions  might  arise  for 
adjudication,  upon  the  trial  of  a  scire 
facias  by  persons  claiming  to  succeed  a 
plaintiff  in  partition.  In  this  suit,  the 
claim  of  the  plaintiffs  was  as  devisees. 
There  is  nothing  to  hinder  the  factum  of 
the  will,  the  capacity  of  testator,  or  the 
construction  of  the  will,  as  including  or 
excluding  the  plaintiffs,  or  the  land  in 
question  as  being  the  subject-matter  of 
the  devise  from  being  controverted  in 
such  a  proceeding,  and  the  most  difficult 
questions  of  law  from  arising.  It  seems 
to  us,  therefore,  that  it  will  best  sub- 
serve the  intentions  of  the  legislature  to 
allow  the  writ  in  such  a  case ;  and  that, 
at  all  events,  it  will  be  better  for  us  to 
allow  the  Supreme  Court  to  decide  the 
pointy  and  not  anticipate  them  by  an 
order  of  sale,  which  will  convert  the  es- 
tate into  money  irreversibly.       R.  A. 
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EJECTMENT,  RE-ENTRY,  AND   MESNE   PROFITS. 


Short  history  of  the  action  of  Ejectment. 
P.  298. 

1.   Where  Ejectment  lies.     P.  301. 

First.  For  the  recovery  of  land,  or  at 
common  law.    . 

(a)  Generally. 

(b)  Dower  and  decedent  interests. 

(c)  Mortgages. 

(rf)  Demised  premises. 
Second.  Equitable  Ejectment. 
Specific  performance. 
Chancery  jurisdiction  supplied. 
Equity  must  be  done  before  it  can  be 
claimed. 

2.  Parties.     P.  307. 

Act  of  Assembly  thereanent. 

Effect  on  the  writ  by  the  death  of  parties. 

Executor  or  administrator. 

Assignees. 

3.  Praecipe.     P.  309. 

Herein  of  description,  and  its  accuracy. 

4.  Writ.     P.  310. 
Form  of. 

Act  of  Assembly  in  regard  to  the  county 
wherein  suit  is  brought. 

Shall  be  a  writ  of  summons. 

5.  Service.     P.  311. 

Acts    of   Assembly  applicable    to    this 
action. 

6.  Return.     P.  311. 
Its  primi  facie  effect. 
As  to  all  the  defendants. 

When  sheriff's  verification  necessary. 

7.  Judgment  by  Default.     P.  312. 
Act  of  Assembly. 

When   advertisement  of  notice   insuffi- 
cient. 

8.  Description  and  Declaration.     P.  313. 
When  to  be  filed. 

Form  of  declaration. 

9.  Notice  to  the  landlord.      P.  315. 

10.  Appearance  and  Plea.     P.  316. 
When  the  former  is  to  be  entered. 
Effect  of  withdrawal. 
Defendant  may  plead  in  abatement. 
What  defence  can  be  taken  under  plea  of 

"  not  guilty." 
Affidavit  of  defence  not  required. 


11.  Admission  of  Landlord  to  Defend.     P. 
318. 

Act  of  Assembly. 

Court  may  refuse  to  admit  landlord. 

12.  How  far  Tenant  can  dispute  Title.     P. 
320. 

Landlord  and  tenant  cannot  come  in  con- 
flict on  question  of  title,  except  in  cases  of 
fraud. 

13.  Disclaimer.     P.  321. 
Not  properly  a  plea. 
How  often  to  be  urged. 
Disclaimants  may  be  witnesses. 

\i.  Security  for  Costs.     P.  322. 

15.  Estrepement.     P.  322. 
Act  of  Assembly. 
Quarries  and  mines. 

To  be  dissolved  on  security  given  by  de- 
fendant. 

At  the  instance  of  what  parties  this  writ 
may  issue. 

Notice  to  tenants  to  be  given. 

Under  what  jurisdiction  to  be  dissolved. 

Bond  to  be  given. 

Not  necessary  in  Equitable  Ejectment. 

16.  Trial,  and  herein  of  Title,  and  of  Notice 
to  Quit  from  Landlord./  P.  325. 
Commission  to  take  testimony. 

When  suit  is  brought  against  two. 

Possession. 

"  Consent  Rule." 

Title. 

Present  right  of  possession. 

Purchaser  at  sheriff's  sale. 

When  landlord  can  maintain  ejectment. 

Without  notice  to  tenant. 

With  notice. 

Who  is  entitled  to  notice. 

To  whom  it  must  be  given. 

Service. 

Parol  notice  sufficient,  in  writing  safer. 

Deserted  premises. 

/Tenant  may  waive  notice  in  his  lease. 

17.  Evidence.     P.  331. 

Facts  are  for  the  jury,  to  administer 
equity  is  for  the  judge. 

Persuasive  evidence  of  a  former  verdict 
between  the  same  parties. 

Deed  of  land  recorded  in  one  county  is 
evidence  in  another. 
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Memoranda  of  surveys. 

Sheriff's  deed. 

I/iberum  tenementum. 

Equitable  interest  under  legal  title  how 
proved.  / 

Admissions  of  a  married  woman's  vendor, 
when  competent  evidence  against  her. 

Declarations  of  possessor  claiming  by  set- 
tlement. 

Of  valuable  improvements  since  former 
trial. 

18.  Nonsuit.     P.  333. 
Act  of  Assembly. 

19.  Verdict.     P.  333. 
(1).  On  the  legal  title. 

Its  certainty  essential. 
(2) .  On  the  equitable  title. 

Conditional  verdict. 

To  enforce  payment  of  purchase-money. 

Must  fix  the  time  for  payment. 

To  enforce  trusts. 

Suggestion  of  Rogers,  J. 

When  a  habere  can  issue. 

When  defendant  liable  for  interest. 

Absolute  verdict. 

Where  defendant  can  elect  to  take 
under  a  conditional  verdict. 

Improvements  an  equitable  lien. 
(3) .  The  effect  of  two  or  more  verdicts  in 
ejectment  at  common  law. 

Not  a  bar  to  a  third,  nor  a  fourth. 

Act  of  Assembly  thereanent. 

Judgment  by  default  not  within  its 
scope. 

Must  be  for  the  same  land  between  the 
same  parties. 

Claimant   must   bring  his   second   or 
■  third  action  within  two  years. 
(4).  The  effect  of  two  verdicts  in  eject- 
ment on  the  equitable  title. 

Mistaken  views  on  the  subject. 

Seitzinger  v.  Eidgway  in  1 840. 

One  verdict  and  judgment  in  Equitable 
Ejectment  bars  a  subsequent  action. 

Legislative  attempt  in  1841  to  disprove 
the  soundness  of  the  reasoning  in 
Seitzinger  v.  Eidgway. 

Partial  confession  of  error  on  the  part 
of  the  legislature  in  1846. 

Chief  Justice  Gibson's  opinion  of  the 
position  at  this  time. 

His  remark  too  special. 

Legislative  penance  in  1850,  and  Seit- 
zinger V.  Eidgway  restored. 


Practice  in  United  States  Circuit  Court. 

20.  New  Trial.     P.  345. 

21.  Final  Judgment.     P.  346. 

22.  Costs.     P.  347. 

Plaintiff  if  entitled  to  recover  is  entitled 
to  full  costs. 

Surveyor's  charges  are  not  costs. 

23.  Death  of  Parties.     P.  348. 
Act  of  Assembly. 

24.  Error.     P.  349. 

25.  Nolle  Prosequi.     P.  349. 

26 .  Execution  by  Habere  Facias  Possessionem. 
P.  350. 

Eorm  of. 
Duty  of  sheriff. 

Where  there  are  several  tenants. 
Where  officer  is  disturbed  in  his  duty. 
Act  of  Assembly  in  regard  to  alias  and 
pluries  writs. 

When  issued  on  a  conditional  verdict. 

27 .  Rerentry  for  Breach  of  Covenant.     P. 
354. 

Provisos  for. 

Proceedings  at  common  law. 

Form  for  letter  of  attorney. 

Petition  for  commission  to  examine  wit- 
nesses. 

Subpoena  in  compliance. 

Process. 

Where  formal  proceedings  are  unneces- 
sary. 

28.  Statute  of  Limitations.     P.  359. 
Act  of  Assembly. 

29.  Mesne  Profits.     P.  360. 
Notice  of  claim. 
Tenants  in  common. 
Death  of  defendant. 
Death  of  plaintiff. 

When  executors  or  administrators  not 
liable. 

Declaration. 

General  issue  is  "not  guilty." 

Statute  of  Limitations. 

Defendant  cannot  pay  money  into  court. 

When  tenant  estopped. 

Evidence  in. 

All  kinds  of  equitable  defence  allowed. 

30.  Ejectment  Index.     P.  365. 

Note,  containing  a  condensed  digest  of 
cases  of  Ejectment  reported  since  the  last 
edition  of  this  work. 


It  will  be  impossible  for  the  student  (and  "  are  we  not,  all  of  us, 
students  ?"  as  Chief  Justice  Woodward  asked  at  the  late  Bar  dinner) 
to  understand  the  method  of  this  time-honored  form  of  action  without 
an  examination  of  those  ancient,  obsolete  devices  of  the  English  law 
which,  disregarded  though  they  be  at  present,  and,  as  it  were,  buried 
from  observation,  yet  form  the  support  and  ground-plan  of  the  modern 
structure. 

Anciently,  possession  of  land  could  only  be  obtained  by  a  Real  action, 
which  could,  therefore,  be  maintained  only  by  a  Freeholder. 

Lessees '  could  have  redress  only  by  an  action  against  their  lessors 
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on  the  covenants  of  the  lease  which  restored  to  them  their  term  and 
damages  for  the  ouster,  but  when  they  were  ejected  by  strangers  claim- 
ing under  a  title  superior  to  the  lessors',  or  by  a  grantee  of  the  rever- 
sion (who  could  at  any  time  destroy  the  term  by  a  common  recovery), 
they  had  no  means  of  recovering  the  term  itself,  or,  in  other  words,  the 
possession  of  their  farms. 

About  the  year  1500,  when  long  leases  became  customary,  lessees 
found  that  Equity  would  give  what  the  common  law  denied,  and 
therefore  compelled  their  lessors  or  ejectors,  by  a  suit  in  chancery  for 
specific  performance,  to  restore  to  them  the  possession  of  the  demised 
lands  and  the  remainder  of  their  terms. 

Hereupon  the  common-law  courts,  seeing  a  very  profitable  branch 
of  business  deserting  their  halls,  came  to  their  own  rescue,  and  decided 
that  lessees,  by  the  use  of  a  writ  of  ejectment,  could  obtain  a  judgment 
to  recover  the  term  and  a  writ  of  possession  thereupon. 

To  efiect  this  end  without  violating  the  proprieties  of  the  common 
law,  it  was  decided  that  the  plaintiff  must  make  out  four  points  before 
the  court,  viz. :  title,  lease,  entry,  and  ouster.  First,  he  must  show  a 
good  title  in  his  lessor,  which  brings  the  matter  of  right  completely 
before  the  court ;  secondly,  that  the  lessor  being  so  seised  by  virtue 
of  such  title,  made  him  the  lease  of  the  present  term  ;  thirdly,  that  he, 
the  lessee  or  plaintiff,  did  enter  or  take  possession  in  consequence  of 
such  lease  ;  and  lastly,  that  the  defendant  ousted  or  ejected  him. 

The  lease,  entry,  and  ouster  were  all  actual  and  performed  on  the 
land  itself  by  the  plaintiff  and  any  third  person  for  whom  the  real 
defendant  was  subsequently,  before  trial,  substituted. 

This  cumbersome  formality  obtained  for  a  hundred  and  fifty  years, 
until  Cromwell's  time,  when  Lord  Chief  Justice  Rolle,  in  obedience 
to  the  reforming  spirit  of  the  times,  invented  a  new  and  easier  method 
of  trying  titles  under  this  same  form  of  action.  As  the  sole  object  of 
the  writ  was  to  try  the  title,  all  the  rest, — lease,  entry,  and  ouster, — 
were  turned  into  a  string  of  legal  fictions,  wherein,  at  times,  fictitious 
plaintiffs  sued  fictitious  defendants,  and  wherein,  before  trial,  the  genu- 
ine flesh  and  blood  parties  were  admitted  to  the  suit  on  the  condition 
that  they  would  waive  dispute  on  all  points  except  the  bare  question 
of  title. 

The  damages  recovered  in  these  actions  were  (since  the  title  was  the 
principal  question)  very  small  and  inadequate,  a  shilling  or  so.  In 
order,  therefore,  to  complete  the  remedy,  after  a  recovery  in  ejectment, 
the  successful  suitor,  if  he  had  been  long  detained  from  his  lawful  pos- 
session, brought  an  action  of  trespass  to  recover  the  mesne  profits. 

The  main  objection  which  experience  revealed  against  this  form  of 
ejectment  was,  that  although  taking  the  place  and  fulfilling  the  offices 
of  a  Real  action,  it  could  be  brought  over  and  over  again.  But 
Real  actions  cannot  be  brought  twice  for  the  same  thing ;  ejectment, 
toties  quoties.  Hereupon  equity  interposed  its  protection,  and  when 
two  or  more  verdicts  had  been  obtained  upon  the  same  title  and  to  the 
satisfaction  of  the  court,  the  courts  of  equity  granted  a  perpetual 
injunction  to  restrain  the  party  from  bringing  any  further  ejectment. 

This,  in  very  general  terms,  was  the  state  of  the  law  in  England  on 
this  subject  which  prevailed  in  the  early  days  of  her  colonies  in  this 
country,  and  in  her  own  courts  until  1852. 

In  this  State  we  struggled  with  more  or  less  success  against  these 


300  EJECTMENT. 

cumbrous  fictions  until  1806,  -when,  by  an  Act  of  Assembly,  all  the 
ends  of  real  justice  were  attained  by  a  simple  and  intelligible  process. 

The  intervention  of  the  casual  ejector,  and  the  senseless  jargon  of 
lease,  entry,  and  ouster,  formerly  so  essential,  are  now  dispensed  with  ; 
a  circumstance  which  renders  useless  the  introduction  of  cases  appli- 
cable only  to  the  ancient  practice.  The  Act  of  Assembly,  instead  of 
the  process  by  declaration,  prescribes  a  writ  of  ejectment,  substitutes 
real  instead  of  nominal  parties,  and  entirely  lays  aside  the  mere  fic- 
tions, without  making  any  alterations  in  the  parties'  rights,  or  any  sub- 
stantial change  in  the  action  itself.'  To  render  the  system  as  perfect, 
and  justice  as  attainable  as  possible,  our  courts  are  fully  empowered  to 
alter  and  amend  the  practice,  and  institute  any  rules  in  the  action  of 
ejectment  which  they  may  deem  beneficial,  without  the  assistance  of 
the  legislature.^ 

There  is  nothing  in  the  action  of  ejectment  by  writ  that  alters  the 
consequences  of  a  recovery  in  ejectment  from  those  of  the  common  law. 
It  substitutes  the  writ  for  the  declaration,  the  real  for  the  fictitious  par- 
ties ;  but  the  mode  of  trial,  and  the  issue,  are  the  same.  When  the  writ 
was  substituted,  it  was  very  early  discovered  that  this  reformation,  as 
it  was  intended  to  be  by  the  legislature,  would  be  attended  with  doubts 
and  difficulties.  Some  supposed  the  writ  partook  of  the  nature  of  a 
writ  of  right,  where  one  verdict  and  one  judgment  would  be  conclusive 
of  the  right  itself.  Difficulties  likewise  arose  as  to  the  mode  in  which 
the  landlord  was  to  be  admitted  to  defend,  and  the  defendant  to  enter 
his  defence,  and  to  the  operation  of  the  sheriff's  return  relating  to  par- 
ties in  possession.  The  succeeding  legislature,  to  remove  these  doubts, 
passed  the  supplement  of  the  13th  April  1807,  which  declares  that  the 
writ  of  ejectment  prescribed  by  the  Act  of  1806  should  give  remedy  as 
fully  and  effectually  as  in  ejectments  in  the  form  theretofore  used.  It 
prescribes  the  plea  to  be  that  of  not  guilty ;  provides  for  landlords 
being  made  defendants,  and  declares  that  the  right  is  not  barred  by 
one  verdict  in  ejectment,  and  it  makes  the  sheriff''s  return  primd  facie 
evidence  that  the  persons  on  whom  he  has  served  the  writ  are  in  pos- 
session. So  that  the  effect  of  a  judgment  in  ejectment  is  precisely  the 
same  as  at  common  law,  with  the  exception  of  the  bar  of  two  successive 
verdicts  and  judgments.  It  is  a  possessory  action,  and  the  legislature 
declare  that  the  writ  of  ejectment  shall  give  as  full  and  effectual  relief 
as  the  fictitious  form,  that  by  declaration.^ 

At  the  very  outset,  we  perceive  that  the  remedies  to  be  attained  by 
this  form  of  action  are  twofold  :  First,  where  the  object  to  be  gained  is 
possession,''  where  the  recovery  of  the  land  itself  is  sought  for,  and  thus 
in  this  State  it  is  almost  the  only  action  for  trying  title. °  Secondly, 
where  the  end  to  be  attained  is  to  enforce  the  specific  performance  of 
a  contract,  either  by  the  recovery  of  the  land  itself,  or  of  money  instead 
of  the  land  ;  in  other  words,  it  enforces  the  equity  of  a  plaintiff  relative 
to  land,  and  compels  the  payment  of  money  charged  on  land  where 
there  is  no  common-law  remedy." 

Let  us  examine,  under  both  of  these  divisions, 

1  4  S.  &  R.  134 ;  3  Pa.  R.  344.  *  Cooper  v.  Smith,  9  S.  &  R.  31. 

''  4  Dallas  140.  '  Morris's     Lessee    v.    Vaudcren,     1 

'  See  Osbourn  v.  Osbourn,  11  S.  &  R.  Dallas  67. 
57.  '  Cause  v.  Wiley,  4  S.  &  R.  528. 
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1.  Wlicre  Ejectment  lies. 

First.  For  the  recovery  of  land,  or  ejectment  at  common  law,  in 
the  following  order  :  (a)  Generally.  (6)  Dower  and  decedent  inte- 
rests,    (c)  Mortgages,     (rf)  Demised  premises. 

(a)  Generally.  It  is  a  maxim  in  the  common  law  that  ejectment 
will  not  lie  for  anything  whereon  an  entry  cannot  be  made,  or  of  which 
the  sheriif  cann6t  deliver  possession ;  in  other  words,  it  is  only  main- 
tainable for  corporeal  hereditaments.'  Thus,  the  grant  of  a  privilege 
to  erect  a  machine  and  building  on  land,  without  defining  the  place,  or 
the  quantity  of  ground,  does  not,  without  actual  entry  or  location,  confer 
such  a  right  as  to  support  ejectment.^  But  if  a  right  be  reserved  of 
erecting  a  mill-dam,  and  to  occupy  and  possess  the  premises  "  without 
hindrance  from  the  grantee  or  his  heirs,"  the  grantor  has  such  an  interest 
as  will  support  ejectment.'  Although  it  will  not  lie  for  a  watercourse 
or  rivulet,  yet  when  the  ground  over  which  it  runs  belongs  to  the  claim- 
ant, he  may  recover  by  laying  his  action  for  so  much  land  covered  with 
water. ^ 

A  simple  denial  by  one  tenant  in  common  of  his  co-tenant's  right  to 
participate  in  the  profits  of  lands  is  sufficient  to  entitle  the  latter  to 
maintain  ejectment.' 

The  appropriate  remedy  for  plaintiffs  who  claim  as  tenants  in  com- 
mon to  compel  the  defendants  to  acknowledge  their  title  and  admit 
them  to  a  joint  possession  is  by  an  action  of  ejectment  at  law,  and  not 
in  equity.^ 

Ejectment  cannot  be  maintained  for  a  life  estate,  or  to  enforce  pay- 
ment of  arrears  of  maintenance  reserved  for  life  out  of  land,  after  the 
death  of  the  party  entitled  thereto.' 

Ejectment  will  not  lie  to  enforce  a  provision  in  a  deed  for  the  support 
of  the  grantor,  which  was  part  of  the  consideration,  and  amounting  to 
a  covenant,  but  not  to  a  condition.* 

A  party  against  whose  title  a  decision  has  been  made  in  the  Supreme 
Court  in  an  action  of  ejectment,  and  who  subsequently  and  for  a  long 
time  permits  innocent  purchasers  to  make  valuable  improvements  on 
the  land,  cannot  bring  the  same  title  in  question  in  a  subsequent  eject- 
ment.' 

An  equitable  right  to  the  possession  of  land  is  sufficient  to  enable  a 
plaintiff  to  recover  in  ejectment.'" 

A  naked  possession  is  sufiBcient  to  recover  in  ejectment  against  one 
who  afterwards  entered  without  title."        ' 

A  cestui  que  trust  entitled  to  the  enjoyment  of  land  may  maintain 
ejectment  for  its  recovery  in  his  own  name,  either  against  the  trustee 
or  a  stranger.'^ 

Ejectment  will  not  lie  for  a  mere  privilege  of  a  landing-place  held  in 

^  Lessee  of  Montgomery  v.  Snodgrass,  Poor,  2  Jones  147. 

2  Yeates  2al ;  Ad.  on  Eject.  16.  ^  Cook  v.  Trimble,  9  Watts  15.     See 

2  16  Johns.  184.  also  Perry  v.  Scott,  1  P.  F.  Smith  119. 

8  9  Johns.  298.  °  Irwin  v.  Nixon,  1  Jones  429. 

'  Yelv.  143.  "  Presbyt.  Cong.  v.  Johnston,  1  W.  & 

^  McMahan  v.  MoMahan,   1   Harris  S.  9. 

376,  affirming  Law  v.  Patterson,  1  W.  &  "  Shumway  k.  Phillips,  10  Harris  151. 

tJ.  184.  ^'^  Presbyt.  Cong.  v.  Johnston,  1  W.  & 

6  Gloninger  v.  Hazard,  6  Wright  389.  S.  9. 

'  Hamilton  v.  The  Overseers  of  the 
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common  with  other  citizens/  but  the  owner  of  the  soil  may  maintain 
ejectment  for  land  which  is  part  of  a  public  highway  ;  because,  though 
the  public  have  a  right  to  pass  over  it,  yet  the  freehold  and  profits 
belong  to  the  owner.  He  must,  however,  recover  the  land,  and  the 
sheriff  give  possession  of  it,  subject  to  the  public  easement.^ 

But  as  far  as  the  remedy  is  concerned,  ejectment  will  not  recover 
lands  appropriated  by  the  State  where  there  is  an  Act  of  Assembly 
providing  an  ordinary  execution  process  for  obtaining  damages  there- 
for (as  in  the  Act  of  21st  April,  1858,  for  the  sale  of  the  State 
canals).^ 

(6)  Bower  and  decedent  interests. 

It  is  the  general  understanding,  in  Pennsylvania,  that  a  widow  can- 
not support  ejectment  for  her  thirds  as  dower  at  common  law,  nor  for 
her  interest  under  the  Intestate  Law.*  If  she  should  join  with  the  heirs 
in  ejectment  for  the  land,  nonsuit  will  be  entered  as  to  her,  and  the 
other  plaintiifs  may  recover  that  to  which  they  are  entitled.*  One 
reason  why  she  ought  not  to  be  able  to  support  ejectment  is  that  it  does 
her  no  good  ;  she  must  still  proceed  under  the  intestate  laws,  or  bring 
her  writ  of  dower  .^ 

Since  the  Act  of  1834,  giving  the  Orphans'  Court  equity  jurisdic- 
tion in  the  case  of  legacies  charged  upon  the  land,  ejectment  will  not 
lie  to  enforce  a  provision  in  a  will,  by  which  the  payment  of  a  sum  of 
money  or  the  support  of  a  widow,  &c.  is  charged  upon  land.' 

Executors,  when  empowered  by  the  will  to  sell  real  estate,  may  main- 
tain ejectment  for  it.* 

Where  a  testator  directs  land  to  be  sold  for  the  payment  of  debts 
and  legacies,  and  what  remains  of  the  purchase-money  to  be  distributed 
among  his  children,  ejectment  is  out  of  the  question  without  the  co-op- 
eration of  all  in  interest.' 

Where  a  testator  devised  two  tracts  of  land  to  different  persons,  but 
the  devisee  of  the  second  tract  elected  to  take  the  first  and  more  valu- 
able, by  a  paramount  title  the  devisee  of  the  first  tract  recovered  in 
ejectment  the  second  tract.^" 
(c)   Mortgages. 

This  action  may  also  be  resorted  to  upon  non-payment  of  money 
under  a  mortgage,  although  a  different  mode  of  proceeding  is  given  by 
the  Act  of  Assembly,  and  this  even  after  judgment  upon  a  bond  for 
the  same  debt.^'  It  is  also  a  proper  mode  of  enforcing  the  payment  of 
instalments  due  on  a  mortgage.  It  has  always  been  held  that  eject- 
ment lies  on  a  mortgage,  because  the  act  which  provides  a  scire  facias 

'  Graham  v.  Bickham,  2  Yeates  33.  Downer  v.  Downer,  9  Watts  60 ;  Strick- 

^  Cooper  11.  Smith,  9  S.  &  R.  31 ;   1  ler   v.  Sheaffer,   5   Barr   240 ;    Reed   o. 

Burr.  R.  138-145;  2  Johns.  357;  15  Id.  Reed,   5  Barr  241,  note ;  Mohler's  Ap- 

447.  peal,  8  Barr  26. 

'  North  Branch  Canal  Co.  v.  Hireen,  *  Chew's  Esr's.  v.  Chew,  4  Casey  17. 

8  Wright  418.  '  Silverthorn  v.  McKinster,  2  Jones  67. 

■*  Per  Duncan,  J.,  Pringle  v.  Gaw,  5  '"  Lewis  v.  Lewis,  1  Harris  79. 

S.  &  R.  536.  "  See  Mitchell's  Lessee  v.  De  Roche,  1 

1       *  Act  31st  March,  1823,   Purd.  Dig.  Yeates  13  ;  Lessee  of  Simpson   ».  Am- 

366,  J  14.     See  also  Hinekle  v.  Riffert,  6  mens,  1  Binn.  177  ;  Bantleon  v.  Smith 

Barr  196  ;  O'Keson  v.  Silverthorn,  7  W.  2  Id.  153  ;  Wliarf  v.  Howell,  5  Id   5U4  • 

&  S.  246.  McCall  v.  Lenox,  9  S.  &  R.  304  ■  Smith 

«  Bratton  v.  Mitchell,  7  Watts  115.  v.  Shuler,  12  Id.  240 ;  Fluok  v  Reploele 

'  Craven  v.  Bleakney,  9  Watts   19  ;  1  Harris  406.                                  ^    ^    ' 
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gives  no  remedy  where  the  object  is  not  to  turn  the  land  into  money.' 
The  remedy  by  scire  facias,  prescribed  by  our  Act  of  Assembly,  does  not 
exclude  the  remedy  by  ejectment  on  a  mortgage,  because  they  are  dif- 
ferent in  their  objects  and  results.^ 

If  the  mortgage  contain  a  covenant  to  pay  the  debt,  there  would 
seem  to  be  no  reason  why  ejectment  should  not  lie  after  judgment  in  an 
action  of  covenant.'  And  formerly  this  was  the  mortgagee's  only 
remedy,  having  no  Court  of  Equity  in  Pennsylvania.  His  liability  to 
the  mortgagor's  equity  of  redemption  rendering  it  a  very  inconvenient 
mode  of  enforcing  payment,  the  Act  of  1705  was  passed,  giving  the 
remedy  by  scire  facias.  The  assignees  of  a  mortgagee's  administrator 
may  also  maintain  ejectment.'*  So  also  the  heirs  of  a  surviving  trustee.' 
And  suits,  brought  by  assignees  or  trustees  may  be  maintained  in  their 
own  names,  plaintiffs  in  ejectment  not  being  bound  to  show  on  the 
record  in  what  right  they  sue.* 
((^)  Demised  premises. 

This  form  of  action  also  furnishes  one  of  the  remedies  by  which  a 
landlord  may  recover  possession  of  lands  against  his  tenant.^  But  he 
cannot  maintain  it  against  a  tenant  for  years  until  the  lease  expires.' 
Where  the  lease  is  for  a  definite  period,  at  its  expiration  he  may  bring 
it  at  its  close,  and  it  is  immaterial  whether  or  not  he  has  given  notice 
to  quit  in  three  months.' 

The  subject  of  notice  will  be  considered  under  the  head  of  Trial.^" 

We  now  turn  to  the  other  grand  division,  which  may  be  termed,  in 
brief: 

Secondly.     Equitable  Ejectment. 

So  far  as  the  principles  upon  which  it  is  founded  are  concerned,  the 
rules  by  which  it  is  to  be  governed,  and  the  groundwork  of  the  judgment, 
this  action  is  similar  to  a  bill  in  equity."  Ejectment  on  an  equitable  title 
is  in  substance  a  bill  for  specific  performance,  and  is  therefore  governed 
by  general  principles  of  equity.'^  This  further  appears  by  the  rule  relat- 
ing to  the  use  of  this  form  of  action,  which  is,  that  wherever  the  chan- 
cellor in  England  will  enforce  articles  of  agreement,  or  decree  a  convey- 
ance, the  same  relief  will  be  obtained  by  our  common-law  procedure. '^ 
A  vendee  of  land,  therefore,  who  has  fulfilled  his  portion  of  the  contract 
by  payment  or  tender  may  obtain  possession  by  this  form  of  action." 

"  An  ejectment  to  enforce  specific  performance  of  a  purchase,  being 
with  us  a  substitute  for  a  bill  in  equity,"  says  Gibson,  C.  J.,  "  is  to 
be  affected  with  all  those  considerations  that  would  affect  a  bill  for  that 
purpose  in  the  contemplation  of  a  chancellor.     With  him,  the  enforce- 

>  Knaub  v.  Esseck,  2  Watts  282,  283.  491 ;  Gause  v.  Wiley,  4  Id.  528  ;  Marlin 

^  Martin  v.  Jackson,  3  Casey  504.  ».  Millink,  7  Id.  297 ;  Muse  v.  Letterman, 

'  Bantleon  v.  Smith,  2  Binn.  153.  13  Id.  171. 

'  Lessee   of  Simpson  v.  Ammons,    1         '^  Deitzler  v.  Mishler,  1  Wright  82. 
Bion.  177  ;  MuCall  v.  Lenox,  9  S.  &  R.        "  Peebles  y.  Reading,  8  S.  &  R.  491 ; 

304.  Cope  V.  Smith's  Executors  ,  115  ;  Cool- 

^  Lessee   of  Crunkelton  v.    Evert,    3  bough  v.  Peirce,  419 ;  McCall  v.  Lenox, 

Yeates  570.  9   I*!-  315 ;  Muse  v.  Letterman,   13   Id. 

^  Cooper  V.  Henderson,  6  Binn.  190.  171 ;  Lessee  of  Moody  v.  Vandyke,   4 

'  Alden  v.  Lee,  1  Yeates  160.  Binn.  41. 

*  Stofflit  V.  Troxell,  8  W.  &  S.  340.  "  Lessee  of  Magens  v.  Smith,  4  Binn. 

"  Evans  v.  Hastings,  9  Barr  273.  75 ;    McDowell  v.  Ingersoll,  5  S.  &  R. 

10  Yifig  post.  105  ;  Cope  v.  Smith's  Executors,  8  S.  & 

"  See  Peebles  v.  Reading,  8  S.  &  R.  R.  115. 
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ment  of  the  contract  is  not  of  right,  but  of  grace  ;  and  he  withholds  tho 
exercise  of  his  extraordinary  power  wherever  there  is  a  doubt  about 
the  facts  on  the  basis  of  which  it  is  invoked."^ 

In  Pennsylvania,  specific  enforcement  of  a  contract  by  ejectment 
depends  upon  the  equity  and  justice  of  the  case;  and  there  might, 
therefore,  be  a  case  where  the  agreement  was  sound  and  good  and 
mutually  obligatory  upon  the  parties,  and  yet  where  specific  perform- 
ance would  not  be  enforced.^ 

Therefore,  proof  of  a  contract  which  might  be  insufficient  to  justify 
a  decree  of  specific  performance  is  a  good  defence  in  an  action  of 
ejectment,  which  is  to  be  regarded  as  a  bill  in  equity  brought  by  the 
holder  of  the  legal  title.' 

In  this  same  case.  Woodward,  J.,  says :  "  Before  a  chancellor  would 
decree  specific  performance,  which  is  of  grace,  not  of  right,  he  would 
require  to  be  shown  very  clearly  what  the  contract  was, — that  it  was 
fair  and  conscionable,  executory,  founded  in  sufficient  consideration, 
and  so  far  executed  that  it  would  be  a  fraud  on  the  vendees,  or  his 
heirs,  not  to  execute  it  fully.  The  party  seeking  specific  performance 
must  show  affirmatively  that  he  has  been  in  no  default  which  cannot  be 
explained  or  excused,  and  that  he  has  taken  all  proper  steps  towards 
performance  on  his  own  part ;  for  mutuality  is  of  the  essence  of  all 
contracts,  and  indispensable  to  move  the  conscience  of  a  chancellor. 
A  promise  to  convey  is  only  one  side  of  the  contract,  and,  without  a 
counterpart,  is  nude." 

"A  fiction,"  says  Gibson,  C.  J.,  "by  which  equity  is  enabled  to 
look  on  things  agreed  to  be  done,  as  actually  done,  enabled  us,  when 
we  had  not  chancery  powers,  and  still  enables  us,  when  we  have,  to 
sustain  an  ejectment  on  an  executory  agreement ;  and  it  is,  conse- 
quently, unnecessary  to  presume  a  conveyance  to  those  who  are  entitled 
to  have  it."  * 

To  supply,  as  far  as  they  can,  the  want  of  a  court  of  chancery,  our 
courts  of  law  consider  that  as  done  which  chancery  would  decree  to  be 
done  ;  and  that  is  the  reason  why  an  action  of  ejectment  may  be  sup- 
ported in  this  State  on  an  equitable  -title  .^  Thus,  if  A.  agrees  with  B. 
for  the  purchase  of  land,  enters,  and  pays  the  purchase-money,  A.  is 
considered  in  the  same  situation  as  if  he  had  received  a  conveyance 
from  B.,  because  the  latter  might  be  compelled  in  chancery  to  execute 
a  conveyance."  The  plaintiif  in  an  ejectment  against  the  seller  of 
lands  occupies  the  place  of  an  applicant  to  a  court  of  equity  for  a 
decree  to  compel  a  specific  performance  of  a  contract.  Ejectment  may 
be  sustained  to  enforce  an  equity,  but  only  as  a  substitute  for  a  bill,  and 
subject  to  all  the  considerations  by  which  a  claim  to  have  the  land 
itself  may  be  defeated.^  The  case  of  a  defendant,  also,  is  like  that  of 
a  defendant  in  chancery,  where,  if  the  fact  on  which  the  equity  of  a 
bill  arises,  is  denied  by  the  answer,  and  the  equity  is  proved  but  by 
one  witness  for  the  plaintiff,  he  can  never  have  a  decree  ;  but  in  one  or 

^  Brawdy  u.  Brawdy,  7  Barr  158  ;  see  R.  301. 
also,  Bishop  v.  Reed,  3  W.  &  S.  264.  ^  Lessee  of  Moody  «.  Vandyke,  4Binn. 

^  Remington  v.  Irwin,  2  Harris  145.  41 ;  see  Vincent  v.  Lessee  of  Huff,  4  S. 

°  Greenlee  v.  Greenlee,  10  Harris  225.  &  R.  301. 

•  Christy  v.  Brien,  2  Harris  249.  '  1  Watts  401 ;  Henderson  v.  Hays,  2 

»  Vincent  v.  I^essee  of  Huff,  4  S.  &  Watts  148. 
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botli  instances  the  proof  would  be  complete,  if  one  witness  swore  to  the 
fact  directly,  and  a  variety  of  circumstances  were  adduced  from  which 
the  same  fact  would  naturally  be  inferred.' 

An  action  of  ejectment  may  be  brought  by  a  cestui  que  trust  against 
a  trustee  in  the  nature  of  a  bill  to  enforce  the  execution  of  the  trust. ^ 

And  a  resulting  trust  as  to  land  may  be  established  by  parol,  and 
may  be  maintained  by  ejectment.' 

Ejectment  does  not  lie  for  purchase-money  payable  in  futuro,  after 
delivery  of  a  deed  of  conveyance.* 

Ejectment  lies  by  the  heirs  of  a  grantor  against  a  grantee  to  obtain 
possession  of  land  which  was  conveyed  by  the  former  to  the  latter, 
under  contemporaneous  parol  declarations  from  the  latter  that  he  held 
it  in  trust  for  the  former,  the  heirs  of  the  grantee  being  in  possession 
at  the  time  the  ejectment  was  brought.* 

Where  a  vendor  recovered  in  ejectment  to  compel  specific  perform- 
ance of  articles  on  which  more  than  half  the  purchase-money  had  been 
paid,  and  a  settlement  was  subsequently  made  by  which  the  land  was 
to  be  given  up  to  the  vendee,  he  giving  a  judgment  payable  after  his 
death  for  the  amount  found  due  thereby,  which  judgment  was  duly 
entered,  it  was  held  that  the  delay  of  the  vendee  to  enforce  execution 
of  this  last  agreement  for  eighteen  years,  during  which  time  the  land 
has  risen  considerably  in  value,  was  no  bar  to  an  ejectment  by  him 
therefor,  the  rents  and  profits  having  more  than  paid  the  interest  on 
the  judgment  during  that  period,  and  there  being  evidence  to  show 
that  he  had,  in  fact,  not  abandoned  the  contract.' 

Equity  will  not  complete  a  conveyance  void  at  law,  unless  there  be 
fairness  and  a  meritorious  consideration.' 

The  remedy  of  scire  facias  on  a  mortgage  does  not  exclude  the 
remedy  by  ejectment.*  But  a  vendor  who  delivers  a  deed  without  taking 
a  mortgage,  or  otherwise  securing  a  lien  for  the  purchase-money  by 
written  evidence  of  it,  cannot  enforce  the  performance  of  a  contract  by 
ejectment.'  This  form  of  action  may  be  supported  on  a  contract  in 
writing  for  the  sale  of  land,  signed  and  sealed  by  one  as  agent  for  the 
grantor,  although  the  agent's  warrant  was  not  sealed.'" 

A  consideration  which  amounts  to  a  covenant  cannot  be  enforced 
by  ejectment.'^ 

The  general  rule  is,  that  where  a  person  obtains  the  possession  of 
land  under  a  contract  with  another  for  the  purchase  of  it  he  will  not 
be  permitted  to  set  up  an  independent  title  to  protect  a  hostile  posses- 
sion.    He  must  pay  the  purchase-money,  or  restore  the  possession.'^^ 

Here,  however,  a  very  important  equity  maxim  obtains,  whereof  it 
is  befitting  to  cite  some  leading  examples : 

A  party  claiming  under  an  equitable  title,  must  do  equity  before  he 
can  recover ;''  and  it  is  a  rule,  that  unless  the  plaintiff  can  enforce 

1  See  Lessee  of  Mineker  v.  Morrison,  "  Martin  v.  Jackson,  3  Casey  504. 

2  Yeates  344.                            "^  '  Myers  v.  Myers,  1  Casey  100. 

'  Altimus  V.  Elliott,  2  Barr  62.  "  Baum  v.  Dubois,  7  Wright  260. 

=  Lynch  v.  Cox,  11  Harris  265.  "  Perry  v.  Scott,  1  P.  P.  Smith  119. 

*  Zentmyer  v.  Mittower,  5  Barr  403.  "  Hersey  v.  Turbett,  3  Casey  418. 

^  Murphy  v.  Hubert,  7  Barr  420.  ''  AVerkheiser  v.  Werkheiser,  3  Rawle 

"  McLaughlin  v.  Shields,  2  Jones  283.  326 ;  Hauberger  v.  Eoot,  5  Barr  112. 
'  Stiokney  v.  Borman,  2  Barr  67. 
VOL.  11. — 20 
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specific  execution  of  a  contract,  he  cannot  maintain  ejectment.^  He 
cannot  therefore  recover,  until  he  has  paid  or  tendered  the  purchase- 
money  under  the  contract.^ 

Where  the  plaintiff  retains  the  legal  title  it  is  not  requisite  that,  in 
order  to  maintain  ejectment  for  the  purchase-money  against  the  vendee, 
under  articles,  that  he  should  have  tendered  a  deed  before  suit  brought ; 
it  is  enough  that  the  plaintiff  tenders  or  files  a  deed  in  court  on  the 
trial ;  and  if  the  deed  filed  be  erased,  a  court  of  error  will  allow  the 
plaintiff  to  execute  a  new  one  in  its  stead.' 

Though,  where  a  vendor  of  lands  covenants  to  convey  upon  the  pay- 
ment of  a  certain  portion  of  the  purchase-money,  he  cannot  maintain 
ejectment  against  the  vendee  when  the  prescribed  portion  has  been 
paid ;  yet  this  principle  does  not  apply  where  there  are  stipulations 
still  uncomplied  with,  which  are  made  by  the  agreement  of  the  parties 
prerequisite  to  conveyance.* 

"  Equity,"  says  Judge  King,  "  requires  of  a  vendor  asking  its  aid 
to  compel  the  specific  performance  of  a  contract  to  show  himself  ready, 
prompt,  and  eager,  and  that,  therefore,  time  alone  is  a  sufficient  bar  to 
the  aid  of  the  court ;  but  the  rule  is  mutual,  and  applies  to  both  par- 
ties, and  a  purchaser  will  not  be  assisted  when  he  has  made  frivolous 
objections  to  the  title  and  trifled  or  shown  backwardness  to  perform 
his  part  of  the  agreement,  especially  if  circumstances  are  altered."* 

If,  by, its  term,  possession  is  to  precede  payment,  and  it  is  delivered, 
after  which  the  vendee  is  ousted,  he  need  not  tender  the  purchase- 
money  before  ejectment,  because  he  had  the  right  of  possessi'on  before 
payment.'  In  such  cases,  it  is  the  practice  for  the  plaintiff  to  file  an 
agreement  during  the  trial  that,  in  case  the  verdict  should  be  in  his 
favor,  judgment  should  not  be  entered  before  payment  of  the  balance 
of  the' purchase-money,  to  be  ascertained  by  auditors.  This  is  done  to 
obviate  the  objection  that  chancery  principles  will  not  be  adopted  by 
the  court,  where  they  cannot  do  full  and  complete  justice  between  the 
parties.  The  court  cannot,  however,  compel  a  defendant  to  submit  to 
such  proceedings.  He  may  join  in  them,  and  thus  obtain  payment 
before  he  gives  up  possession,  or  he  may  try  the  plaintiff's  title  in  a 
new  ejectment,  or  sue  him  for  the  purchase-money.^ 

This  action  affords  the  same  remedy  to  the  vendor  against  his  vendee, 
whom  he  has  put  in  possession,  if  the  latter  omits  to  pay  the  considera- 
tion-money.* So,  even  after  part  payment,  ejectment  lies,  if  the  times 
of  payment  of  the  balance  have  expired  before  suit  brought.'  In  such 
case,  the  legal  title  remains  in  the  vendor,  who  may  recover  in  eject- 
ment, and  equity  would  grant  no  relief  to  the  defendant  but  on  pay- 
ment of  all  the  purchase-money  due.^"  Chancery  would,  however, 
relieve  a  defendant  against  even  the  lapse  of  time,  if  the  delay  has  not 

'  Vincent  v.  Lessee  of  Huff,  4  S.  &  R.  '  Bassler  v.  Neisly,  2  S.  &  R.  354 

301 ;  Marlin  v.  Willink,  7  Ibid.  297.  '  Ibid.  355-6  ;  8  Ibid.  243  ;  see  fur- 

^  Smith  V.  Lessee  of  Patton,  1  S.  &  R.  ther,  as  to  payment  and  tender,  Moody 

80  ;  Gause  v.  Wiley,  4  Ibid.  538  ;  Lessee  v.  Vandyke,  4  Binn.  31 ;  Lessee  of  Stein 

of  Minsker  v.  Morrison,  2  Yeatea  344.  v.  North,  3  Yeates  324. 

'  Markley  v.  Swartzlander,  8  W.  &  S.  *  Mitchell's  Lessee  v.  De  Roche,    1 

172;  Hall  v.  Holmes,  4  Barr  251.  Yeates  12;  Irvine  v.  Campbell,  6  Binn. 

*  Biddle  v.  Moore,  3  Barr  161.  118. 

5  Dalzell  V.  Crawford,  1  Pars.  Select  '  Marlin  v.  Willink,  7  S.  &  R.  297 

Eq.  Cases  56.  "  Ibid.  298. 
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been  unreasonable.  So,  where  a  considerable  part  of  the  purchase- 
money  has  been  paid,  possession  taken,  and  improvements  made,  they 
would  be  less  rigid  in  the  consideration  of  time.'  The  seller  of  land, 
although  he  conveys  it,  retains  an  equitable  lien  against  the  purchaser, 
and  all  claiming  under  him,  with  notice  that  the  purchase-money  is 
unpaid.^  So  do  the  heirs  of  an  intestate,  whose  lands  have  been  taken 
at  a  valuation,  until  the  party  electing  to  take  them  pays  or  secures  the 
valuation-money  to  the  other  heirs.  A  mere  bond,  which  is  no  lien,  is 
not  sufficient  security,  and  therefore  it  would  seem  that  ejectment 
would  be  the  remedy  against  such  party  (or  a  purchaser  under  him, 
having  notice  of  his  omission  to  comply  with  the  condition  of  such  elec- 
tion) to  compel  his  performance  ;  for  the  fee  does  not  vest  until  pay- 
ment, or  adequate  security  be  given.^ 

Thus  much  by  way  of  introduction. 

We  now  proceed,  without  further  comment,  to  follow  out  the  plan 
given  at  the  head  of  the  chapter,  trusting  that  the  logical  sequence  of 
the  various  divisions  will  approve  itself  to  the  student. 
2.  Parties. 

"  All  parties  having  an  undivided  interest  in  any  such  lands,  tene- 
ments, and  hereditaments  "  [viz. :  those  claimed  in  ejectment], "  whether 
as  joint  tenants,  copartners,  or  tenants  in  common,  may  join  therein 
and  recover,  according  to  their  interest  and  title ;  and  minors  may  sue 
by  their  guardians,  as  in  other  cases ;  and  the  defendant  may  defend 
on^his  own  title,  or  the  title  of  third  persons  ;  and  the  landlord  may,  as 
heretofore,  be  admitted  as  defendant."  ^ 

An  infant  can  maintain  ejectment  in  the  name  of  his  next  friend.' 

Where  ejectment  is  brought  for  several  distinct  properties  against 
two  or  more  defendants,  they  may  defend  separately  on  their  separate 
titles,  unless  the  titles  are  identical,  as  where  the  parties  occupy  the 
position  of  landlord  and  tenant  of  the  same  premises  ;  the  defendants 
having  in  such  cases  the  same  interest  to  defend  it  is  error  to  permit 
a  severance  on  the  trial.^ 

Joint  tenants  are  seised  per  my  et  per  tout  of  the  whole  and  none 
of  them  have  exclusive  interest  therein.  One  of  three  joint  tenants 
cannot  recover  a  third  part  of  the  premises  of  a  stranger.' 

The  wife  must  be  joined  with  her  husband  in  ejectment  for  her  land, 
and  unless  named  in  the  declaration  she  is  not  a  party,  though  named 
in  the  title  to  the  action.^ 

Where  the  plaintiff  in  the  ejectment  had  formerly  brought  an  action 
of  trespass  quare  clausum.  fregit  against  several  defendants,  of  whom 
the  husband  of  the  defendant  in  the  ejectment  was  one,  for  trespassing 
on  the  land  claimed,  and  had  recovered  therein,  the  recovery  is  not 
conclusive  in  the  action  of  ejectment,  because  the  defendant  was  not  a 
party  to  it.^        ^ 

"  No  writ  of  ejectment  shall  abate  by  reason  of  the  death  of  any 
plaintiff  or  defendant ;  but  the  person  or  persons  next  in  interest  may 

'  Marlin  v  Willink,  7  S.  &  R.  298.  "  Helfenstein  v.  Leonard,  14  Wright 

"  Irvine  v.  Campbell,  6  Binn.  118.  461. 

-'  Walton  V.  Willis,  1  Dallas  351,  and         '  Milne  v.  Cummings,  4  Yeates  577. 
also  265.  '  Atkinson  v.  Rittenhouse,  5  Barr  103. 

*  Pur'd.  Dig.  364,  ?  4.  °  Ewing  v.  Alcorn,  4  Wright  492. 

5  Heft  V.  McGill,  3  Barr  256. 


308  EJECTMENT. 

be  substituted  in  the  place  of  the  plaintiff  or  defendant  who  shall  have 
died  pending  the  writ."  ' 

Thus  the  devisee  of  a  trustee  may  be  substituted.^ 

The  heir  in  tail,  in  ejectment  by  tenant  in  tail.^ 

In  ejectment  by  an  administrator  de  bonis  non  c.  t.  a.,  the  successor 
in  the  administration  may  be  substituted.'' 

On  the  death  of  a  plaintiif  in  ejectment,  who,  after  bringing  the 
action,  became  and  died  a  pauper,  the  overseers  of  the  poor  are  the 
proper  persons  to  be  substituted  as  plaintiffs.* 

The  trustee  is  entitled  to  sue  in  his  own  name  and  no  third  person 
can  set  up  the  cestui  que  trust's  interest  against  him.*  The  suit  may 
be  brought  in  his  own  name  by  a  cestui  que  trust  J 

A  trustee  may  undoubtedly  recover  from  a  cestui  que  trust  in  eject- 
ment. Every  vendor,  until  be  has  executed  a  deed,  is  considered  in 
equity  as  the  trustee  of  the  vendee  ;  and  he  may  enforce  the  contract 
by  ejectment  ;*  or  the  trustee  and  a  cestui  que  trust  may  join  in  eject- 
ment, or  in  any  action  for  damage  done  to  the  property,  though  their 
interest  be  in  unequal  proportions.' 

Where,  in  ejectment  by  persons  claiming  as  heirs  of  the  person  last 
seised,  the  defendants  pleaded  jointly  and  defended  on  the  ground  of  a 
will,  which,  if  substantiated,  defeated  the  claim  of  the  plaintiffs  alto- 
gether, and  the  defendants  showed  no  separate  defence  or  title,  nor 
asked  for  a  separate  trial,  it  was  held  that  they  could  not  assign  for 
error  that  the  plaintiffs  had  joined  in  the  action  different  persons,  in 
possession  of  different  properties,  in  different  situations,  and  holding 
under  different  titles,  and  that  a  general  verdict  and  judgment  were 
entered  against  all  the  defendants.^" 

The  omission  to  substitute  one  of  the  heirs  of  a  deceased  plaintiff  is 
amendable,  and  if  the  jury  be  sworn  in  the  name  of  all  of  the  heirs,  and 
a  verdict  be  rendered  accordingly,  the  irregularity  will  not  be  the 
ground  of  reversal." 

Where  the  ancestor  dies  pendente  lite,  and  the  heir's  alienee  has 
been  substituted  without  objection,  the  conveyance  by  the  heir  is  the 
proper  evidence  at  the  trial. '^ 

The  heirs  of  a  decedent  may  maintain  ejectment  for  land  of  which 
their  ancestor  died  out  of  possession. ^^ 

It  was  held  by  the  Supreme  Court,  in  1843,  that  the  vendee  of  a 
plaintiff  in  ejectment  cannot  be  substituted  to  the  action  so  as  to  enable 
him  to  recover  in  that  action.  A  plaintiff,  it  was  said,  must  have  title 
at  the  commencement  of  the  suit,  and  at  the  time  of  the  verdict.  If  he 
parts  with  it  before  verdict,  he  cannot  recover  for  the  use  of  his  vendee, 
though  the  vendee  be  a  co-plaintiff."  This  decision  led  to  the  follow- 
ing enactments : — 

1  Pard.  Dig.  366,  §  12,  Act  13th  April  '  Thomas  v.  Wright,  9  S.  &  R.  91 ; 
1807,  4  Sra.  L.  477.  Presb.  Cong.  v.  Johnson,  1  W.  &  S.  56. 

2  Hunt  V.  Crawford,  3  Pa.  R.  426.  *  Reed^B.  Murray,  1  Jones  335 ;  CouL- 
'  Shoemaker  v.  Huffnagle,  4  W.  &  S.     ter,  J. 

437.  "  Schuylkill  Nav.  Co.  v.  Farr,  4  W.  & 

*  Keil  V.  Wolff,  Sup.  Court,  19th  Dec.  S.  363. 

1846,  MS.  "  Jones  v.  Hartley,  3  Wh.  178. 

°  Jester  v.  Overseers,  1  Jones  540.  "  Lynch  v.  Cox,  11  Harris  265. 

"  Hunt  V.   Crawford,  3   Pa.   R.  426  ;  "  Grant  v.  Levan,  4  Barr  420. 

Heath  v.  Knap,  1  Bar.r  491;  Huston  v.  "  Webster  D.Webster,  3  P.  F.  Smith  161. 

AViokorham,  8  Watts  522.  "  MoCuUoch  v.  Cowher,  5  W.  &  S.  427. 
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Act  of  9tli  April  1849,  §  5.'  In  all  actions  of  ejectment  now  pend- 
ing, or  which  may  hereafter  be  brought,  when  the  object  isJ;o  enforce 
the  payment  of  purchase-money  due  and  owing  on  land  contracts,  it 
shall  and  may  be  lawful  for  the  executors  or  administrators  of  the 
deceased  creditor  to  sustain  the  same  in  their  own  names,  to  the  same 
extent  and  in  like  manner  as  the  testator  or  intestate,  if  living,  could. 

Act  of  26th  April  1850,  §  4.^  When  the  title  of  a  plaintiif  in  eject- 
ment to  lands  may  have  been  changed,  by  sale  or  assignment,  after 
action  brought,  the  suit  shall  not  be  affected  thereby  ;  but  the  pur- 
chaser or  assignee  may  prosecute  said  action  ;  and  the  verdict  and 
judgment  in  said  action  shall  enure  to  him,  in  the  same  manner  that 
they  would  have  enured  to  the  said  plaintiff  if  no  sale  or  assignment 
had  taken  place  ;  and  the  purchaser  of  the  real  estate  in  controversy 
may  be  substituted  on  record,  by  a  motion  in  open  court. 

This  act  is  applicable  to  cases  pending  ;  and  a  plaintiff  on  the  record 
to  whom  the  premises  were  allotted  under  proceedings  in  partition,  and 
his  grantee,  are  within  the  act.^ 

It  will  not,  however,  affect  an  intermediate  title  acquired  by  the 
defendant  under  the  Statute  of  Limitations,  by  the  lapse  of  time  between 
the  commencement  of  the  action  and  the  passage  of  the  act.'' 

3.  Proecipe. 

A.  B.  ) 

V.      >   In  the  Court  of  Common  Pleas  of County. 

C.  D.  ) 

Issue  summons  in  ejectment  against  defendant,  to  appear  and  answer 
to  a  certain  complaint  made  by  A.  B.,  that  he,  the  said  C.  D.,  now  has 
in  his  actual  possession  a  lot  of  ground,  situated  [here  describe  fully 
the  real  estate,  the  name  of  the  township,  number  of  acres,  with 
adjoiners],  the  right  of  possession  or  title  to  which  he,  the  said  A.  B., 
says  is  in  him,  and  not  in  the  said  C.  D. ;  all  of  which  he,  the  said  A. 
B.,  avers  that  he  is  ready  to  prove,  &c.     Returnable  at  next  term  (or 

on  the  first  Monday  of next). 

B.  F.,  Attorney  for  Plaintiff. 
To  the  Prothonotary.  January  — ,  1868. 

If  this  prcBoipe  contain  a  sufficient  description  of  the  laod,  it  is  not 
necessary  to  file  another  ;  ^  it  will  stand  in  lieu  of  a  narr.^  The  name 
of  the  county,  the  quantity  of  acres,  and  the  adjoining  lands  by  which 
the  tract  is  bounded,  have  been  held  sufficient.'  But  where  only 
adjoiners  were  specified,  it  was  too  vague.'  Therefore,  where  the. 
description  was  for  a  certain  quarry,  containing  about  thirty  acres,  and 
bounded  on  two  sides  by  adjoiners,  a  verdict  for  the  quarry,  describing 
the  two  adjoiners,  would  have  been  sufficiently  certain.'  This  last  case 
gives  us  a  hint  of  the  ancient  rule,  and  of  its  necessity,  viz. :  the  prem- 
ifies  should  be  so  accurately  described  that  the  sheriff  may  know 

'  Purd.  Dig.  367,  ?  18,  Pamph.  L.  526.         '  Lyons  v.   Miller,  4   S.   &  R.   279 ; 

2  Purd.  Dig.  366,  |  13,  Pamph.  L.  591.  Fisher  v.  Lariuk,  7  S.  &  R.  101 ;  Tryou 

»  Alden  ».  Grove,  6  Harris  377.  v.  Carlin,  5  Watts  371. 

*  Morford  ».  Cook,  12  Harris  92  '  Hunt  v.  McFarland,  2  Wright  69. 

5  C'ahill  ».  Benn,  6  Binn.  99.  '  Clement  v.   Youngman,   4   Wright 

*  Ewing  V.  Aluorn,  4  Wright  501.  341. 
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from  his  execution  exactly  of  what  to  deliver  possession.^  The  neces- 
sity of  the  utmost  nicety  of  description  is  manifest  in  the  case  of  inter- 
fering surveys.^  In  a  city  having  a  known  system  of  notation,  regulated 
hy  municipal  laws,  and  acted  upon  by  every  one,  the  description  of 
premises  in  ejectment  by  a  number  is  sufficiently  definite.' 
An  Act  of  Assembly  *  provides  the  form  of 
4.  The  Writ. 

[l.  s.]  County,  ss. 

The  Commonwealth  of  P ennsylvania. 
To  the  sheriff  of  said  county,  greeting : 

You  are  hereby  commanded  that  you  summon  A.  B.  to  appear  before 
the  judges  of  the  Court  of  Common  Pleas,  in  and  for  said  county,  to 

be  holden  at ,  on  the day  of next,  then  and 

there  to  answer  to  a  certain  complaint  made  by  C.  D.,  that  he,  the  said 
A.  B.,  now  hath  in  his  actual  possession  a  tract  of  land,  situate  in 

township,  in  the  said  cOunty,  containing  acres,  or 

thereabouts,  bounded  by  the  lands  of  B.  F.,  G.  H.,  &c. ;  the  right  of 
possession  or  title  to  which  he,  the  said  C.  D.,  saith  is  in  him,  and  not 
in  the  said  A.  B.,  all  which  he,  the  said  C.  D.,  averreth  he  is  prepared 
to  prove  before  our  said  court :  hereof  fail  not. 

Witness  J.  B.,  president  (or  judge,  as  the  case  may  be)  of  our  said 

court,  at ,  the day  of ,  A.  D.  one  thousand  eight 

hundred  and . 

Attested,  J.  M.,  Prothonotary. 

Although  the  act  provides  that  ejectment  shall  be  thus  commenced, 
and  not  otherwise,  yet  an  amicable  action  may  be  entered.  It  is  only 
applicable  to  cases  in  which  the  suit  is  commenced  by  writ.* 

The  mode  of  commencing  the  action,  and  the  pleadings  therein,  are 
alone  varied  ;  none  of  its  essential  qualities  or  effects  are  altered.^ 

If  pleaded  in  abatement,  the  omission  of  the  name  of  the  township  in 
the  writ  will  be  fatal ;  but  unless  thus  taken  advantage  of,  the  objec- 
tion can  never  after  be  made.^ 

The  defendant  may  insist  on  the  form  of  writ  prescribed  by  law ; 
but  then  he  must  do  so  at  an  early  stage  of  the  proceedings.  The 
objection  comes  too  late  after  verdict.* 

An  Act  of  Assembly  *  directs  that  actions  of  ejectment  may  be  com- 
menced in  any  court  of  any  county  wherein  the  lands  or  tenements  in 
question  are  situate,  having  original  jurisdiction  thereof,  either  by 
agreement  of  the  parties  in  the  manner  and  with  the  effect  provided  in 
the  case  of  personal  actions,  or  by  writ. 

In  cases  where  the  subject  of  controversy  is  a  tract  of  land,  or  other 
single  tenement,  situate  in  different  counties,  it  is  declared  lawful  to 
commence  the  action  in  either  of  the  counties.'"     But  whenever  any 

>  Adams  on  Ej.  p.  27,  4th  Am.  Ed.  tens,  3  W.  &'  S.  18S;  Means  v.  Presby- 

^  See  Sheik  v.  McElroy,  8  Harris  25.  terian  Church,  3  Barr  97. 

8  Flanigen  v.  Phila.,  1  P.  P.  Smith  491.  '  Lyons  v.  Miller,  4  S.  &  R  280 

«Aot  21st  March  1806,  §   12,  Purd.  'Lyons   v.    Miller,  4   S.    &  R.'281- 

Dig.  364,  pi.  1.  Evans  B.  Com.,  4  S.  &  R.  271.                  ' 

*  Massey  v.  Thomas,  6  Binn.  333.  *  Act  13th  June,  1836,  Purd  Dis  39 

»  Duer  t).  Boyd,  1  S.  &  R.  211 ;  Mur-  J  1.                                              "      ^"      ' 

ray  v.  Garretson,  4  Ibid.  134  ;  Osbnurn  '»  Ibid,,  J  80,  Purd.  Dig.  39,  |  2. 

V.  Osbourn,  11  Ibid.  57;  Postens  i;.  Pos- 
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actioB  shall  in  such  case  be  commenced  in  any  such  county,  no  other 
action  between  the  same  parties  for  the  same  case  shall  be  instituted 
during  the  pendency  thereof  in  any  other  county/ 

Furthermore,  this  writ  shall  be  a  writ  of  summons,  which  shall  be 
directed  to  the  sheriff  of  the  county  in  which  the  action  is  commenced, 
and  shall  be  made  returnable  in  the  manner  and  according  to  the  rules 
provided  in  the  case  of  personal  actions.^  Wherefore,  we  need  but 
refer  the  student  for  full  instruction  on  the  subject  of 

5.  Service 

to  the  chapter  of  this  work  on  The  Commencement  of  Actions,'  merely 
adding  to  the  cases  there  given,  that  it  has  been  decided  that  the  Act 
14th  April  1851,  [providing  that  in  any  action  brought  by  a  vendor  to 
enforce  specific  performance  of  a  contract  for  the  sale  of  unoccupied 
land,  where  the  vendees  cannot  be  found  in  the  county,  judgment  for 
default  may  be  entered  after  sixty  days'  publication  of  a  rule  to  appear 
and  plead],  must  be  construed  in  connection  with  Act  13th  April  1858, 
declaring  that  the  Act  of  1851  shall  extend  to  all  cases  where  claim- 
ants or  mortgagees  desire  to  bring  ejectment  for  unseated  or  unoccu- 
pied land,  and  the  adverse  party  does  not  reside  in  the  county  ;  and 
with  the  proviso  thereto,  that  before  trial  or  judgment  shall  be  had  in 
any  such  suit,  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court,  that  the  defendant  had  notice  in  fact  of  the  suit  in  time  to  appear 
and  defend  it ;  and  the  proviso  extends  to  the  case  of  an  ejectment  by 
a  vendor  against  a  vendee  for  specific  performance. 

Therefore,  in  an  ejectment  by  a  vendor  against  a  vendee,  the  adver- 
tisement of  notice  for  sixty  days,  as  required  by  the  Act  of  14th  April 
1851,  is  not  sufficient  to  authorize  the  entry  of  judgment  for  default ; 
and  it  is  error  to  permit  the  judgment  to  be  taken  without  proof  of 
notice  in  fact  to  the  vendee,  as  required  by  the  proviso.* 

Again,  we  must  refer  the  student,  for  ample  instruction  in  regard  to 
the 

6.  Return, 

to  the  same  subject  in  a  former  chapter,'  with  the  present  addition  of  a 
few  cases  more  particularly  applicable  to  the  present  form  of  action. 

The  return  of  the  sheriff,  of  having  served  any  such  writ  on  the 
defendants,  marked  "served"  by  him,  is  evidence  that  such  defend- 
ants were  in  actual  possession  of  the  premises,  or  part  of  them ;  and 
this,  too,  whether  their  names  are  on  the  writ,  or  have  been  added  by 
that  officer,  on  finding  them  in  possession."  This,  however,  is  only 
primd  facie  evidence,'  and  the  defendant  may  rebut  it,  by  showing 
that  he  was  not  in  possession.'  This  amendment  of  the  law  was  neces- 
sary, for,  under  the  old  form,  the  plaintiff,  though  the  defendant  con- 
fessed lease,  entry,  and  ouster,  was  frequently  surprised  by  being  called 
upon  to  prove  his  possession."  But  this  question  of  possession  is  one 
of  fact  for  the  jury,  and  it  is  error  in  the  court  to  decide  it,  unless 

1  Act   13th  June   1836,   ?   81,  Purd.  476,  Purd.  Dig.  365,  pi.  5. 
Dig.  39,  ^  3.  '  Kirkland    v.   Thompson,    1    P.   F. 

■'  Ibid,  i  82,  Purd.  Dig.  39,  pi.  5.  Smith  216. 
5  Vide  supra,  Vol.  I.  261  and  278-81.         »  Wilson  v.    Stoner,  9   S.    &   R.   39 ; 

*  llaslett  V.  Foster,  10  Wright  471.  Dietriok  v.  Mateer,  10  Ibid.  151 ;  Grata 

*  Vide  supra,  Vol.  I.  p.  269.  v.  Benner,  13  Ibid.  110. 

«  Act  13th  April  1807,  g  2,  4  Sniith         »  Wilson  v.  Stoner,  9  S.  &  E.  39. 
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there  is  a  manifestly  vexatious  joinder  of  defendants,  for  the  purpose 
of  depriving  one  or  more  of  them  of  the  testimony  of  a  co-defesndant.^ 

"  The  2d  section  of  the  Act  of  1807  makes  the  return  of  the  sheriff 
evidence  that  all  the  parties  served  are  in  actual  'possession  of  the 
premises.  In  Gratz  v.  Benner,^  it  was  attempted  to  restrict  the  section 
to  persons  found  in  possession  by  the  sheriff  who  were  not  named  in 
the  writ,  and  the  terms  of  the  enactment  favored  the  argument ;  but 
Chief  Justice  Tilghman  declared,  that  immediately  after  passing  the 
act,  and  ever  since,  a  construction  has  prevailed  which  extends  the 
evidence  arising  from  the  sheriff's  return  to  all  the  defendants."^ 

In  the  last  edition  of  this  work,  we  find  the  following  remarks,  which 
we  insert  out  of  deference  to  the  authors,  and  because,  as  far  as  we 
know,  their  propriety  has  not  been  called  in  question : — 

The  83d  section  of  the  Act  of  1836*  provides,  that  if  any  defendant 
in  any  real  action  be  a  minor,  service  of  the  writ  shall  be  made  in  the 
various  modes  which  it  prescribes,  which  we  have  already  copied  at 
length,  when  treating  of  the  manner  of  serving  writs  of  partition.*  As 
ejectment  is  not  classed  as  a  Real  action  by  any  writer,  but  is  uniformly 
called  a  mixed  one,  except  by  Stephen,  in  his  Treatise  on  Pleading, 
who  considers  it  a  personal  action,  there  is  no  reason  to  suppose  that 
the  legislature  intended  to  require  the  same  form  of  service  of  the  writ 
in  this  action,  as  in  the  real  actions  enumerated  by  them,  except  so  far 
as  such  an  intendment  may  be  derived  from  the  79th  section  of  the  act 
above  mentioned,  which  declares,  that  "  actions  of  dower,  partition, 
waste,  ejectment,  nuisance,  and  all  other  pleas  of  land,  may  be  com- 
menced in  any  court,  &c.,"  and  from  the  initiative  words  of  the  83d 
section,  which  provide  "  if  any  defendant,  in  any  Real  action  as  afore- 
said, &c."  But  all  of  those,  even  taken  together,  a,nd  in  connection 
with  the  title  that  is  made  to  precede  the  last  tee  sections,  beginning 
with  the  79th,  viz.,  "  Commencement  of  Real  Actipns,"  scarcely  justify 
the  inference  that  writs  of  ejectment  are  to  be  setved  as  writs  in  real 
actions. 

For  the  purpose  of  a  writ  of  error,  the  sheriff's  return  is  conclusive 
evidence  that  the  original  writ  was  served  on  the  defendants,  and  though 
the  statute  allows  judgment  by  default  to  be  signed  in  ejectment  only 
where  the  return  has  been  verified  by  the  sheriff's  afSdavit,  it  is 
required  only  for  that  particular  end.* 
7.  Judgment  hy  default. 

On  the  service  of  any  such  writ,  or  notice  thereof,  given  as  previ- 
ously directed  by  the  act,  if  the  defendant  shall  not  appear,  it  shall  be 
lawful  for  the  plaintiff,  without  other  process,  to  file  the  declaration,  or 
statement,  as  by  law  shall  be  required  and  allowed,  and  at  such  time 
and  manner  as  may  be  allowed  by  law,  to  have  judgment  thereon  for 
such  default  of  appearance,  and  no  essoin  or  saver-default  in  any  such 
case  be  received  or  allowed.' 

In  case  of  any  of  the  defendants  not  appearing,  on  motion  to  the 

1  Helfenstein  v.  Leonard,  14  Wright    &  R.  26. 
461.  *  Pui-d.  Dig.  39,  pi.  6. 

M3  S.  &  R.  110.  5  Yi^i^  ^^^p,.^^  y^i_  j_^  qj^^^    -^.jjj^ 

'  C.  J.  Woodward,  in  Helfenstein  v.  Section  I.  p.  27-. 
Leotiard,  14  Wriglit  475.     We  commend         "  Camp  «.  Welles,  1  Jones  207. 
tlie  whole  case  to  the  student.     See  also,  '  .Act  of  1836,  §  87,  Purd.  Dig.  40,  pi. 

tu  the  same  effect,  Cooper  v.  Smith,  9  S.  10,  Pamph.  L.  589. 
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court,  and  on  affidavit  of  the  sheriff,  or  other  officer,  having  served 
the  said  writ,  stating  the  manner  in  ivhich  the  said  service  was  made, 
and  on  the  same  being  deemed  by  the  court  a  service  agreeably  to  law, 
judgment  may  be  entered  by  default  for  such  part  as  he  is  possessed 
of,  and  a  writ  of  possession  may  issue  upon  such  judgment,  and  the 
action  may  proceed  to  trial  for  the  residue  against  the  others. 

Under  this  section,  it  has  been  held  that  the  motion  for  judgment 
for  want  of  an  appearance  must  pursue  the  act :  it  must  be  founded  on 
an  affidavit  of  service,  and  must  be  at  the  term  when  default  is  made  ;^ 
and  hence  such  judgment,  without  an  affidavit  of  the  service  of  the 
writ,  is  erroneous  ;  and  this,  after  appearance  by  attorney ;  his  appear- 
ance having  been  withdrawn  by  leave  of  court.^  The  defendant,  how- 
ever, will  be  bound  by  a  return  of  "  served"  without  such  affidavit,  after 
the  lapse  of  the  time  allowed  for  suing  out  a  writ  of  error,  which,  in 
such  case,  runs  from  the  date  of  judgment,  and  it  will  not  be  reversed 
on  error.^ 

The  advertisement  of  notice  for  sixty  days,  without  proof  of  notice 
in  fact,  is  not  sufficient  to  authorize  the  entry  of  judgment  by  default.* 

The  Act  of  1807  made  no  alteration  in  that  of  1806,  as  to  the  term 
when  the  defendant  would  be  in  default.  It  was  therefore  held,  that 
under  the  former  statute,  he  was  not  bound  to  appear,  nor  do  anj^thing, 
until  the  second  term,  nor  can  judgment  be  taken  against  him  till 
then.^ 

The  Act  of  1836  has  made  no  difference  in  this  respect.^ 

When  the  writ  is  served  on  the  tenant,  who  does  not  notify  his  land- 
lord, and  a  judgment  is  obtained  by  the  plaintiff  by  default,  the  prac- 
tice is  to  open  the  judgment  and  permit  the  landlord  to  be  made  defend- 
ant, and  contest  the  title  ;  but  not  on  the  application  of  one,  who,  being 
in  possession,  claims  to  be  the  agent  of  others  who  have  long  since  sold, 
and  who  admits  that  he  has  never  paid  rent,  but  says  he  has  made 
repairs.' 

8.  Description  and  Declaration. 

The  action  of  ejectment  was  formerly  commenced  by  the  delivery  of 
a  declaration  against  the  casual  ejector  to  the  tenant  in  possession ;  for 

'  Traer  v.  Bowman,  3  Pa.  R.  70.  action  of  ejectment  without  an  affidavit 

'  Michew  v.  McCoy,  3  W.  &  S.  501.  of  the  service  of  the  writ,  is  erroneous. 

'  Camp  V.  Welles,  1  Jones  206.  The   revised   statutes   were   intended 

♦  Ilaslett  V.  Foster,  10  Wright  471.  more   to   consolidate   and   simplify  the 

*  Vanderslice  v.  Garven,  14  S.  &  R.  existing  law,  than  to  introduce  a  new 
273.  system.     It   is   the   settled  rule   not  to 

'  In  the  last  edition  of  this  work  is  alter   the   construction   of   former   acts 

the  following  foot  note:  Ellison  v.  Ham-  from  a  difference  of  phraseology  merely, 

men,  Saturday,  March  30th  1850.     Why  or  any  new  order  of  arrangements,  un- 

judgment  for  want  of  appearance  should  less  the  intention  to  alter  the  law  is  very 

not  be  entered.      Per  curiam.      This  is  apparent.     It  is  far  better  to  take  the 

an   action   of  ejectment,  and  a   motion  law,  as  before  understood,  rather  than 

has  been  made  by  plaintiff's  counsel  for  yield  to  nice  and   fanciful   distinctions 

judgment  for  want  of  appearance  at  the  _arising  from  trivial  differences   in   the 

first  term,  on  the  supposition   that  the  wording  of  the  acts.     Simpson  v.  Kelso, 

Act  of  2l8t  of  March  1806,  in  this  re-  -8  Watts   252.     The   courts   are   bound, 

speot,  has  been  repealed  by  the  Act  of  therefore,   to  preserve    every   provision 

June  13th    1836.     But   it  has   been  in  which  has  not  been  expressly  or  necessa- 

effeot  decided   otherwise  in    Michew  v.  rily  repealed.     Com.  v.  Eainey,  4  W.  & 

McCoy,  3  W.  &   S.   501,  where  it  was  S.  186.  R.  D. 

held  that  a  judgment  by  default  in  an         '  Wharton  v.  Botham,  3  W.  &  S.  158. 
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as  the  plaintiff  and  defendant  in  the  action  were  only  fictitious  persons 
the  suing  out  of  a  writ  was  useless.  This  declaration  was  the  only 
means  by  which  the  party  in  possession  was  informed  of  the  claim  set 
up  by  the  lessor, — and  the  tenant  was  bound,  under  a  certain  penalty, 
to  give  immediate  notice  thereof  to  his  landlord.  The  present  mode  of 
instituting  suit  by  summons  or  writ,  containing  a  description  of  the 
premises,  whilst  it  comports  with  the  modern  system  by  which  real  are 
substituted  for  imaginary  parties,  likewise  furnishes  the  defendant  with 
ample  notice  of  the  plaintiff's  claim.  The  12th  section  of  the  Act  of 
1806,'  already  cited,  directs  that  it  shall  be  the  duty  of  the  plaintiff,  by 
himself,  his  agent,  or  attorney,  to  file  in  the  oflSce  of  the  prothonotary 
of  the  proper  county,  on  or  before  the  first  day  of  the  term  to  which 
the  process  issued  is  returnable,  a  description  of  the  land,  together 
with  the  number  of  acres  which  he  claims,  and  declares  that  the  title  is 
in  him  ;  and  the  defendant  shall  enter  his  defence  (if  any  he  hath),  for 
the  whole  or  any  part  thereof,  before  the  next  term,  and  thereupon  issue 
shall  be  joined. 

This  description  need  not  be  filed,  as  we  have  seen,^  if  the  praecipe 
for  the  summons  is  sufficiently  descriptive  of  the  land;^  and  as  the 
writ  sets  forth  that  the  plaintiff  claims  the  land,  and  declares  that  the 
title  is  in  him,  the  prcecipe,  or  description,  need  not  contain  a  repeti- 
tion of  such  averments.^ 

With  regard  to  the  accuracy  and  minuteness  of  the  description,  we 
must  refer  to  the  cases  collected  under  the  head  of  Prcecipe? 

The  recital,  after  a  statement  of  the  names  of  the  plaintiffs  in  eject- 
ment, "  heirs  at  law  of  A.,"  does  not  confine  them  to  their  title  as  his 
heirs.* 

The  description  in  the  older  cases  seems  to  have  depended  on  caprice 
rather  than  on  principle,  and  was  much  greater  than  is  now  considered 
necessary  .* 

If  the  description  in  the  writ  of  the  land  for  which  ejectment  is 
brought  be  defective,  the  defect  may  be  supplied  by  another  descrip- 
tion, filed  at  the  trial,  by  leave  of  the  court.' 

In  ejectment,  at  common  law,  the  particular  species  of  land  should 
be  mentioned  in  the  description,  whether  pasture,  meadow,  &c.,  because 
land,  in  its  legal  acceptation,  signifies  only  arable  land.* 

Where  a  statement  was  filed  against  one  defendant  only,  before  the 
first  term,  and  afterwards  the  sheriff  added  the  name  of  another  person 
found  in  possession  as  a  defendant,  according  to  the  Act  of  Assembly, 
the  statement  was  held  sufficient.  It  was  also  held  that  if  it  was  neces- 
sary to  add  the  name  of  the  other  defendant,  the  court  below  might 
have  permitted  an  amendment  accordingly,  even  after  verdict  and  jud<r- 
ment,  and  the  Supreme  Court  would  consider  such  amendment  as 
having  been  made.' 

Any  material  variance  between  the  writ  and  the  statement  may  be 
taken  advantage  of,  if  the  objection  be  made  in  due  time  ;  but  after 
verdict,  it  is  cured  by  the  statute  5  Geo.  I.,  c.  13.'" 

'  Purd.  Dig.  366,  pi.  10.  «  Adams  on  Eject.  20. 

2  Ante,  p.  309.  '  Sample  v.  Kobb,  4  Harris  305. 

'  Cahill  V.  Benn,  6  Binn.  99.  «  Cowp.  346,  349  •  11  Rep  55 

*  Ibid.  101,  2.  =  Irish  v.  Scovil,  6  Binn.  55. 

'  Magill  V.  Swearingen,  10  Barr  497.  '"  Thomas  v.  Gulp,  4  S.  &  K.  271. 
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Although  the  Act  of  Assembly  requires  the  description  to  he  filed  at 
a  certain  time,  it  inflicts  no  penalty  for  not  filing  it.  The  court,  there- 
fore, would  not  strike  an  action  off  the  docket,  although  several  years 
had  elapsed  without  a  description  having  been  filed.  They  will,  how- 
ever, grant  a  rule  on  the  plaintiff  to  file  his  description  or  statement  as 
in  other  cases  ; '  and  where  a  cause  had  been  depending  for  upwards  of 
three  years,  such  a  rule  was  granted,  returnable  in  four  days.^  After 
the  defendant  has  pleaded,  and  obtained  a  rule  for  trial,  or  non-pros., 
it  is  the  duty  of  the  plaintiff  to  file  his  description,  join  issue,  and  put 
the  cause  on  the  trial-list,'  and  the  Supreme  Court  affirmed  a  judgment 
of  non-pros,  under  such  circumstances,  although  no  rule  to  file  his 
description  had  been  taken  upon  the  plaintiff,  because,  by  accepting  a 
plea,  and  submitting  to  the  rule  for  trial,  the  plaintiff  had  waived  the 
objection  arising  from  the  want  of  a  declaration.*  But  where  no 
description  or  plea  has  been  filed,  the  court  can  neither  order  on  a 
cause  for  trial,  nor  grant  a  non-pros.,  although  a  rule  for  trial  or  non- 
pros, has  been  obtained.*  If  the  defendant  arbitrate  the  cause,  the 
plaintiff  need  not  file  a  description,  unless  the  defendant  applies  to  the 
court  for  it.* 

In  practice,  declarations  in  ejectment  are  sometimes  filed  instead  of 
the  mere  description  or  statement,  which,  in  fact,  is  all  that  the  act 
requires,  the  evident  intention  of  the  legislature  having  been  to  divest 
proceedings  in  this  action  of  all  technical  form,  so  that  the  aid  of  pro- 
fessional skill  might  be  dispensed  with.  The  following  appears  to  be 
the  form  of  declaration  generally  pursued; — ' 

In  the  ■ Court  for  the  County  of , 

Of Term,  A.  D. . 

County,  ss. 


D.  D.,  late  of  the  same  county,  yeoman,  was  summoned  to  answer  P. 
W.  of  a  plea  that  he,  the  said  D.  D.,  now  hath  in  his  possession  a  cer- 
tain piece  of  ground,  situate  in county  of ,  the  right  of 

possession  or  title  to  which  said  piece  of  ground  the  said  P.  W.  saith 
is  in  him,  and  not  in  the  said  D.  D. ;  whereupon  the  said  P.  W.,  by 
W.  R.,  his  attorney,  complains  that  the  said  D.  D.,  before,  and  at  the 
time  of  suing  the  writ  aforesaid,  had,  and  still  hath,  in  his  possession 
all  that  certain  piece  of  ground,  situate,  &c.  (describing  accurately  its 
location,  bearings,  boundaries,  extent,  &c.),  the  right  of  possession  or 
title  to  which  said  piece  of  ground,  he,  the  said  P.  W.,  saith  is  in  him, 
and  not  in  the  said  D.  D.,  as  he  is  ready  to  verify.  But  said  D.  D. 
wilfully  and  unjustly  retains  the  possession  thereof,  to   the  damage 

of  the  said  P.  W.  dollars,  and  therefore  he  brings  suit,  &c. 

W.  E,.,  pro  quer. 
9.  Notice  to  the  Landlord. 

Neither  the  Act  of  1806,  nor  that  of  1807,  imposes  on  the  tenant  in 
possession  the  duty  of  giving  his  landlord  notice  of  the  plaintiff's  pro- 
ceedings ;  but  although  the  service  of  a  declaration  upon  the  tenant 
has  been  disused  since  the  passage  of  the  Act  of  1806,  it  is  conceived 

1  See  1  Browne  194.  "  1  Browne  190. 

''  Ibid.  "  Santee  v.  Keister,  6  Binn.  36. 

'  Galloway  v.  Saunders,  2  S.  &  R.  405.  '  From  the  last  edition  of  this  work. 

*  Ibid. ;  Wenn  v.  Adams,  2  Dallas  156. 
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that  the  tenant  would  be  still  bound  to  warn  his  landlord  of  the  writ,  as 
he  was  formerly  of  the  declaration,  under  the  Act  of  1772.'  The  8th 
section  of  that  statute  obliged  every  tenant  to  whom  any  declaration  in 
ejectment  was  delivered,  forthwith  to  give  notice  thereof  to  his  or  her 
landlord,  or  his  bailiff,  receiver,  agent,  or  attorney,  under  penalty  of 
forfeiting  the  value  of  two  years'  jent  of  the  premises  so  demised,  to 
the  person  of  whom  he  or  she  held.^ 

It  is  plain,  from  the  whole  tenor  of  the  act,  that  the  great  design  of 
the  legislature  in  passing  it,  was  to  prevent  lessors,  and  those  claiming 
under  them,  or  consistently  with  them,  from  losing  the  possession  of 
the  land  letten  by  them  to  their  tenants,  either  through  neglect  or 
design  on  the  part  of  their  tenants.  For,  by  the  8th  section  of  the  act, 
it  is  made  the  duty  of  the  tenant,  upon  being  served  with  a  declaration 
in  ejectment,  forthwith  to  give  notice  to  his  landlord,  under  the  penalty 
of  forfeiting  the  value  of  two  years'  rent.^ 
10.  Appearance  and  Plea. 

The  12th  section  of  the  Act  of  1806,  which  directs  the  plaintiff  to 
file  a  description  of  the  land  on  or  before  the  first  day  of  the  term  to 
which  the  process  is  returnable,  enjoins  it  upon  the  defendant  to  enter 
his  defence,  if  any  he  has,  for  the  whole  or  any  part  of  the  property 
claimed,  before  the  next  terra,  and  thereupon  issue  shall  be  joined.  So 
that  judgment  by  default  cannot  be  taken  under  it  until  the  term  next 
ensuing  that  to  which  the  process  is  returnable  ;  the  plaintiff  can  take 
no  step,  except  filing  his  declaration,  until  the  second  term.''  It  may 
then  be  entered,  and  a  writ  of  inquiry  of  damages  issued,  as  in  other 
cases  ;^  but  the  mesne  profits  cannot  be  given  in  evidence  upon  such 
writ.* 

The  defendant  is  not  bound  to  appear,  nor  do  anything  until  the 
second  term  ;  nor  can  judgment  be  taken  against  him  until  then.^ 

It  is  now  provided  by  Act  of  Assembly,  that  where  the  defendant 
shall  have  neglected  or  refused  to  appear  and  plead,  on  or  before  the 
term  next  after  that  to  which  the  original  process  was  made  returnable, 
or  having  appeared,  and  then  withdrawn  the  appearance,  if  the  process 
has  been  duly  served,  the  Court  may  direct  a  plea  to  be  entered  for  the 
defendant,  and  the  case  shall  proceed  to  trial  and  judgment  as  in  other 
cases :  Provided,  That  the  writ  shall  have  been  so  served  on  the  party 
actually  claiming  title.* 

It  is  enacted  "  that  the  plea  in  ejectment  shall  be  not  guilty."' 

Immediately  then,  on  the  plea  of  not  guilty  being  put  in,  the  cause  is 
ready  for  trial,  without  any  formal  joining  of  issue  ;  for  if  a  formal 
issue  were  necessary,  it  might  be  entered  by  the  prothonotary  without 
direction  from  the  parties,  and  would  be  considered  by  the  court  as  if 
actually  done.  No  other  plea  than  not  guilty  can  be  pleaded  in  eject- 
ment. The  plea  of  the  Statute  of  Limitations,  therefore,  would  be 
improper  ;  but  the  benefit  of  that,  or  any  other  defence,  is  secured  to 
the  defendant  by  his  plea  of  not  guilty.'"     ''  Notwithstanding  the  act, 

'  1  Smith's  Laws  372.  '  Vanderslioe  v.  Garven,  14  S    &  R 

2  Purd.  Dig.  364,  pi.  2.  273. 

»  lioyer  v.  Smith,  5  Watts  65,  citing         '  Act  5th  Deo.  1860,  §  1   Pamph   L 

B  Ibid.  449.  844,  Purd.  Dig.  367,  pi.  17. 

*  Vanderslice  ti.  Garven,  14  S.  &  II.  273.         "  Act  13th  April  1807,  Purd.  Dig.  366, 

*  3  H.  &  McHen.  Rep.  7.  pi.  15,  4  Smith's  Laws  477. 

»  Ibid.  96.  '»  Gallagher  o.  AlcNutt,  3  S.  &  R.  409. 
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it  may  be  that  the  legislature  only  intended  to  direct  as  to  the 
plea  in  bar  that  should  be  put  in  to  this  action,  and  to  leave  pleas  in 
abatement  as  at  common  law  ;  the  clause  in  the  act,  taken  in  connec- 
tion with  its  first  section,  would  seem  to  indicate  something  of  this 
kind."^  It  is,  however,  too  late,  after  issue  joined,  for  the  defendant 
to  plead  in  abatement  this  plea,^  or  that,  in  the  description  filed,  the 
name  of  the  township  in  which  the  land  lies  is  omitted.  Such  plea, 
upou  matter  of  form,  should  be  put  in  soon  after  the  defendant's  appear- 
ance, in  order  that  the  plaintiff  may  renew  his  action  as  soon  as  possi- 
ble. But  to  plead  to  the  merits  is,  in  effect,  to  waive  all  objections  to 
the  form  of  the  writ,  and  therefore  the  defendant  will  not  be  permitted 
to  recur  afterwards  to  formal  objections.^  Under  the  general  issue,  it 
must  appear  that  the  defendant  dispossessed  the  plaintiff,  or  was  in  the 
actual  possession  of  the  land,  otherwise  the  plaintiff  will  be  defeated.'' 

It  is  now  settled  that,  notwithstanding  the  words  of  the  Act  of  1807, 
the  defendant  in  ejectment  may  plead  in  abatement;^  and,  therefore, 
he  may  plead  that  there  is  no  such  person  in  existence  as  the  plaintiff.^ 

A  defendant,  under  a  plea  of  not  guilty  in  ejectment,  can  make  any 
legal  defence  in  his  power,  as  to  the  whole  or  any  part  of  the  land  in 
controversy,  on  any  ground  available  to  him  in  law.  Where,  therefore, 
a  defendant  at  the  time  the  writ  was  served,  was  in  possession  of  a  part 
of  the  land  for  which  the  ejectment  was  brought,  and  which  he  shortly 
afterwards  threw  out  by  moving  his  fence,  sp  as  to  exclude  it,  and 
entered  on  the  record  that  he  made  defence  only  for  that  portion  of  the 
land  included  within  his  survey  and  fence,  which  did  not  embrace  the 
part  ultimately  recovered  by  the  plaintiffs,  it  was  held  that,  notwith- 
standing the  said  acts  and  entry  of  defence  on  the  record  by  the 
defendant,  the  plaintiff  had  a  right  to  proceed  to  recover  a  verdict  and 
judgment  for  the  part  belonging  to  him,  and  was,  consequently,  entitled 
to  his  costs  of  suit.'' 

It  is  not  necessary  to  plead  the  act  of  limitation.  The  benefit  of  the 
act  is  secured  to  the  defendant  by  his  plea  of  not  guilty.' 

Under  the  plea  of  not  guilty  defendant  may  show  plaintiff's  death 
before  the  time  suit  was  instituted.' 

After  an  appeal  from  an  award  for  defendants  ia  an  action  of  eject- 
ment, defendants  may  withdraw  their  joint  plea  and  sever  in  their 
pleas  of  not  guilty  as  to  their  respective  proportions  of  the  land,  they 
having  a  right  to  take  separate  defences  on  the  trial.^" 

The  plea  of  eviction  by  a  stranger  under  title  paramount  must  aver 
it  to  have  been  by  title  existing  before  the  demise  and  that  there  was 
an  entry  by  the  evictor." 

An  affidavit  of  defence  is  not  required  in  the  action  of  ejectment. 
But  where  an  application  is  made  to  the  court  to  open  a  judgment 
entered  by  default,  it  should  be  grounded  upon  an  affidavit  of  merits.'^ 

'  Campbell  v.  Galbreath,  1  Watts  76 ;  "  Campbell  v.  Galbreafh,  5  Watts  42S. 

see  also  Ibid.,  5  Ibid.  428.  '  Zeigler  v.  Fisher,  3  Barr  365;  see 

^  Ibid.  Bugan  v.  Philips,  4  Yeates  382. 

-'*  Lyons  v.  Miller,  4  S.  &  R.  279.  ^  Gallagher  v.  MoNutt,  3  S.  &  R.  409. 

*  Cooper  V.    Smith,    9   S.    &    R.   26 ;  '  Patterson  v.  Brindle,  9  Watts  98. 

Pipher  v.  Lodge,  16  Ibid.  223,  227.  '"  Keeler  v.  Vantuyle,  6  Barr  252. 

'  Campbell  v.  Galbreath,  5  Watts  428  ;  "  Naglee  v.  Ingersoll,  7  Barr  205,  6. 

Zeigler  v.  Fisher,  3  Barr  365  ;  see  Lyons  ^'  Thus  stated  in  the  last  edition  of  this 

V.  Miller,  4  S.  &  R.  280.  work,  but  no  authority  given. 
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TJnfler  the  general-issue  plea  of  not  guilty  coverture  or  any  other 
available  defence  may  be  taken.' 

A  defendant  may  show  that  he  was  not  in  possession  of  the  premises 
at  the  service  of  the  writ,  nor  since.^ 

It  is  a  legitimate  defence  to  show  title  outstanding  in  a  third  party ; 
but  it  must  be  a  valid  subsisting  title.' 

As  between  intruders  the  first  in  possession  is  the  best  in  right.^ 

In  the  absence  of  fraud,  a  vendee  in  possession  under  a  parol  sale, 
who  has  not  paid  any  of  the  purchase-money  nor  made  valuable 
improvements,  cannot,  in  an  action  of  ejectment  by  the  vendor,  aver 
the  weakness  of  the  vendor's  title  as  a  defence,  nor  can  he  set  up  an 
outstanding  title  in  a  third  person,  nor  an  adverse  title  in  himself.* 
11.  Admission  of  Landlord  to  Defend. 

It  has  been  already  observed  that  the  defendant  may  defend  upon 
his  own  title  or  the  title  of  third  persons,  and  the  landlord  may,  as 
heretofore,  be  admitted  as  defendant,  and  that  in  such  case,  upon  the 
trial,  he  shall  admit  himself  in  possession.^  Whenever  the  landlord 
means  to  defend  he  ought  to  make  himself  a  party  on  the  record.' 
And,  although  he  will  be  admitted  as  a  co-defendant,  yet  the  defend- 
ant's name  will  not  be  stricken  out  in  order  to  substitute  the  landlord's 
without  the  plaintiff's  consent,  for,  otherwise,  the  tenant  might  thus  be 
made  a  witness  for  the  landlord.*  In  a  casC/of  ejectment  by  a  landlord 
against  a  tenant,  it  was  held  not  to  be  error  to  refuse  permission  to 
one  who  claimed  title  adversely  to  the  plaintiff  to  be  substituted  as  a 
co-defendant.' 

The  original  provision  on  this  subject,  the  9th  section  of  the  Act  gf 
21st  March  1772,"  directs  that  the  court  may  suffer  the  landlord  to 
make  himself  a  defendant  by  joining  with  the  tenant  in  case  he  shall 
appear.  In  case  he  did  not,  still  the  landlord  might  appear  and  enter 
into  the  consent  rule,  and  the  court  would  order  a  stay  of  execution 
until  further  order  therein. 

It  seems  that  a  tenant  is  not  bound  to  defend  an  ejectment  on  refusal 
of  his  landlord  to  indemnify  him  against  the  result  of  the  suit." 

Where  an  ejectment  is  served  on  a  tenant  who  does  not  notify  his 
landlord  to  appear,  the  court  will  open  an  unappealed-from  judgment 
obtained  on  an  award  of  arbitrators,  and  permit  the  landlord  to  be  made 
defendant  and  contest  the  title  .^^  But  this  will  not  be  permitted  on  the 
application  of  one  who  is  in  possession,  and  states  himself  to  be  the 
agent  of  other  persons  who  have  long  since  sold,  and  admits  he  has 
never  paid  rent,  though  he  says  he  has  made  repairs ;  the  application 
must  come  from  the  landlord.^' 

The  admission  of  a  party  claiming  right  to  defend  is  clearly  an  act 

1  Black  V.  Tricker,  2  P.  F.  Smith  436.  »  Boyer  v.  Smith,  5  Watts  55.   In  this 

'  Helfenstein  v.  Leonard,  14  Wright  case  it  is  questioned  whether  a  refusal 

461.  to  permit  co-defendants  to  be  substituted 

'  Riland  v.  Eokert,  11  Harris  215.  is  the  subject  of  review  in  error  in  any 

*  Green  v.  Kellum,  11  Harris  254.  case. 

"  Jackson  v.  McGinnes,  2  Harris  331.  "  Purd.   Dig.   364,  pi    3     1    Smith's 

'      «  Purd.   Dig.   365,   pi.    4,   Act   13th  Laws  372. 

April  1807.  "  Stewart  v.  Roderick,  4  W.  &  S.  189. 

'  Clayton's  Lessee  v.  Alshouse,  2  Dal-  Gibson,  C.  J. 

las  151.     See  Bauders  v.  Fletcher,  US.  "  Wharton  v.  Botham,  3  W.  &  S  158 

&  R.  421.  "  Ibid. 

«  Emlen  v.  Hoops,  3  S.  &  R.  130. 
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of  the  court,  whose  duty  it  is  to  inquire,  before  making  the  order, 
■whether  the  applicant  stands  in  the  relation  of  landlord  or  whether  his 
claim  of  title  is  consistent  with  the  possession  of  the  occupier.  It  is 
not  every  person  who  claims  to  be  landlord  that  is  such,  nor  is  it  every 
claim  of  title  which  gives  right  to  defend.  In  practice  such  applica- 
tions are  frequently  refused,  for  it  would  often  be  unjust  to  the  tenant 
that  the  applicant  should  be  made  a  co-defendant,  as  their  defences 
might  interfere  with  each  other.  Hence  it  is  that  the  act  gives  the 
court  a  control ;  otherwise,  a  stranger  to  the  record  might  obtain  an 
advantage  over  the  parties  to  the  suit  by  making  himself  a  defendant 
by  collusion  with  the  plaintiif,  and  thus  make  a  good  title  which  he 
would  be  unable  to  support  as  a  plaintiff.' 

There  is  no  case  to  be  found  in  which  it  has  ever  been  even  alleged, 
that  a  third  person,  claiming  title  to  the  land,  can  or  ought  to  be  made 
defendant  by  the  court,  in  an  ejectment  brought  by  the  lessor  or  those 
claiming  under  him,  against  the  lessee,  to  recover  the  possession  after 
the  expiration  of  the  lease.  Indeed,  so  far  from  this  ever  having  been 
conceived  to  be  authorized  by  the  statute  of  11  Geo.  II.  c.  19,  §  13, 
of  which  our  act  is  substantially  a  copy,  the  courts  in  England  held,  at 
first,  that  no  one  excepting  the  lessor,  or  such  as  had  become  entitled 
to,  and  had  received,  rent  under  the  lease,  could  be  admitted  to  defend. 
Subsequently,  however,  it  was  made  to  embrace  such  as  remainder-men 
and  reversioners,  whose  rights  are  connected  with  the  title  of  the 
lessor ;  but  beyond  this  no  one  ever  even  imagined  that  it  could  be 
extended.^  Supposing,  then,  this  matter  to  be  assignable  for  error, 
which  may  be  somewhat  questionable,  at  least  in  those  cases  where  the 
matter  of  fact  involved  in  it  is  contested,  it  can  admit  of  no  doubt  that 
the  court  below  were  right  in  deciding  as  they  did.' 

The  court  may  refuse  to  admit  defendant's  landlord  to  defend  in 
ejectment,  where  the  purpose  is  delay.*  A  vendor  with  covenant  of 
warranty  of  the  defendant  in  ejectment  is  not  entitled  to  be  substituted 
as  landlord.' 

The  admission  of  a  party  in  ejectment  to  defend  as  landlord  is  no 
evidence  that  the  party  first  sued  held  the  premises  as  tenant  to  the 
party  so  admitted.^ 

A  purchaser  of  a  part  of  the  premises  in  dispute,  after  the  com- 
mencement of  an  ejectment  to  recover  the  same,  is  not  entitled  to  come 
in  and  defend  as  landlord.'  And  a  landlord  may  be  admitted  on  the 
record  to  defend  in  ejectment,  though  he  did  not  apply  at  the  return 
of  the  writ.* 

A  third  person  claiming  adversely  to  the  plaintiff  cannot  be  admitted 
as  co-defendant  in  ejectment  by  a  lessor  against  his  tenant.^ 

It  is  one  of  the  rights  of  the  landlord  to  appear  and  defend  in  eject- 
ment, "  by  joining  with  the  tenant."  If  the  plaintiffs  had  not  put  the 
landlord  upon  record,  he  was  entitled  to  place  himself  there,  to  join  the 
tenant  in  the  language  of  the  statute  to  defend  not  a  separate  title,  but 

'  McClay  v.  Benedict,  1  Rawle  425.  "  Curry  v.  Raymond,  4  Casey  144. 

2  See  Ibid.,  1  Rawle  424.  '  Brown  v.  O'Brien,  4  P.  L.  J.  501. 

'  Boyer  v.  Smith,  5  Watts  55.  '  Ibid.     Hats,  J. 

*  Linderman  v.  Berg,  2  Jones  301.  °  Boyer  v.  Smith,  5  Watts  55. 

*  Ibid. 
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to  ma.ke  a  joint  defence  in  behalf  of  one  and  the  same  title, — their  joint 
and  common  title. ^ 

12.  How  far  tenant  can  dispute  title. 

The  right  to  set  up  an  outstanding  title  in  a  third  person  as  a  defence 
is  subject  to  several  restrictions.  Thus,  if  the  tenant  in  possession 
entered  under  the  lessor  of  the  plaintiff,  or  has  recognised  his  title,  he 
cannot  set  up  an  outstanding  title  in  a  third  person.^  Lessees  cannot 
in  ejectment  impeach  the  title  of  their  lessors  for  any  cause  whatever, 
except  for  fraud  upon  themselves  or  the  commonwealth.^  Nor  can  a 
tenant  resist  his  landlord's  recovery  by  virtue  of  an  adverse  title 
acquired  during  his  lease  .^  Neither  is  one  coming  into  possession 
under  a  tenant,  in  a  better  condition  than  the  tenant  himself,  nor  can 
he  defend  his  possession  against  the  landlord.'  Nor  can  a  tenant 
destroy  his  landlord's  possession  by  a  secret  agreement  to  attorn  to 
another.  A  tenant  cannot,  therefore,  by  any  agreement  or  acknow- 
ledgment of  the  title  of  a  third  person,  so  affec't  his  landlord  as  to 
destroy  the  right  which  he  would  otherwise  have  by  reason  of  an 
adverse  possession  for  twenty-one  years.^ 

Where  the  defendant  sets  up  an  outstanding  lease  by  the  plaintiff  to 
a  tenant  as  a  defence  in  an  ejectment,  the  plaintiff  may  explain  by 
parol  what  land  was  embraced  in  the  terms  of  the  lease,  or  may  show 
a  parol  surrender  of  the  lease,  so  far  as  it  embraced  the  land  in  dis- 
pute, by  the  tenant  before  the  action  was  brought.'' 

A  landlord  may  recover  against  a  tenant  without  showing  any  other 
title  than  such  relation,  and  the  termination  of  the  tenant's  rights  under 
the  lease.  And  in  this  case  the  plaintiff  may  recover  notwithstanding 
the  existence  of  an  outstanding  title  in  a  third  person.  An  outstanding 
title  in  the  commonwealth  furnishes  a  tenant  no  right  to  dispute  his 
landlord's  right  of  possession.* 

But  it  is  competent  for  the  tenant  to  give  evidence  on  the  trial  that 
the  landlord  was  only  seised  of  a  life  estate  which  terminated  by  his 
death  before  action  brought  by  his  heirs.'  No  principle  is  better 
settled  than  that  the  tenant  may  show  that  the  lessor's  estate  has  expired 
or  been  transferred.^"  An  agreement  by  a  person  in  possession,  to 
abandon  the  premises  at  a  day  certain,  is  not  a  lease,  nor  does  it  estop 
him  from  controverting  the  title  of  the  person  with  whom  the  agree- 
ment was  made."  The  rule  that  a  lessee  cannot  controvert  the  title  of 
his  lessor  is  founded  on  the  presumption  of  the  lease  being  taken 
without  fraud,  force,  or  illegal  behavior  on  the  part  of  the  lessor ; 
therefore,  where  a  lessor  threatened  to  turn  the  lessee  off  by  force  of 
arms,  if  he  did  not  take  a  lease,  it  was  held  that  the  lessee  might  con- 
test the  title  of  the  lessor."   So,  where  he  was  induced  to  take  the  lease 

^  Helfenstein  v.  Leonard,  14  Wright  v.  Slaymaker,  14  S.  &  R.  153,  311. 

461.  5  Graham  v.  Moore,  4  S.  &  R.  467. 

■'  See  1  Dunl.  Pr.  983  ;  14  Johns.  224 ;  «  Rankin  v.  Tenbook,  5  Watts  386. 

18  Ibid.  94.  '  Tate  v.  Reynolds,  8  W.  &  S.  91. 

'  Buyer  v.  Smith,  5  Watts  55  ;  see  4  *  Kline  v.  Johnston,  12  Harris  72 

T.  R.  682 ;  2  Saund.  418,  n.  1 ;  3  M.  &  »  Heckart  v.  McKee,  5  Watts  385. 

S.  516.  "Ibid. 

'  Lessee  of  Galloway  ».  Ogle,  2  Binn.  "  Miller  v.  McBrirer,  14  S.  &  R.  382. 

468 ;  Caufman  v.  Cedar  Spring  Church,  "  Lessee  of  Hamilton  u.  Marsden,  6 

6  Binn.  62;  Addis.  357;  see  Eisenhart  Binn.  45. 
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by  misrepresentation  or  fraud.'     A  mere  trespasser,  or  intruder,  can- 
not protect  himself  by  setting  up  an  outstanding  title  in  a  stranger.^ 

"  Nothing  can  be  more  identical  than  the  titles  of  a  landlord  and  his 
tenant.  They  may  have  their  squabbles  about  rent,  the  possession, 
repairs,  taxes,  or  what  not,  but  except  in  cases  of  fraud  or  conveyance 
of  title  by  landlord,  they  never  can  come  in  conflict  on  a  question  of 
title,  not  even  when  a  new  landlord  to  whom  the  tenant  has  attorned 
appears  in  the  field.^  In  possession  under  and  by  virtue  of  the  title 
of  his  landlord,  the  tenant  can  neither  dispute  it  himself  nor  assist 
others  to  contest  it."* 

A  confession  of  judgment  in  ejectment  by  a  tenant  for  years,  who 
was  joined  as  eo-defendant  with  his  landlord,  has  no  effect  upon  the 
title,  and  amounts  to  nothing.' 
13.  Disclaimer. 

A  general  plea  to  the  whole  admits  that  the  defendant  is  in  posses- 
sion of  all  the  land  claimed ;  and  if  he  fail  in  showing  title  to  the 
whole,  the  plaintiff  on  the  pleadings  will  recover  all ;  but  when  a 
defendant  makes  no  pretence  of  title,  and  wishes  to  avoid  a  verdict  for 
costs,  he  must  make  a  disclaimer  on  record,  either  at  the  entry  of  the 
plea,  or  sufficiently  early  to  warn  the  plaintiff  of  the  nature  of  the 
defence  to  be  made  at  the  trial.* 

When  defence  is  taken  for  part,  there  is  necessarily  a  disclaimer  of 
title  to  the  residue,  and  the  defendant  will  be  entitled  to  a  verdict  at 
least  as  to  that,  by  showing  that  it  was  not  in  his  possession.  This  con- 
struction is  consistent  with  the  object  of  the  act,  which  is  to  compel  the 
defendant  to  put  his  title  in  issue,  or  abandon  .it  altogether ;  and  to 
make  the  form  of  the  action,  under  the  Act  of  1806,  as  advantageous 
in  this  particular  as  was  its  common-law  form,  by  which  a  claimant 
could  compel  the  trial  of  title  to  a  vacant  tract  by  actually  sealing  a 
lease  on  the  land.  Where  no  disclaimer  appears  to  have  been  entered, 
the  court  ought  to  put  the  cause  on  the  question  of  title.^ 

When  a  plaintiff  has  filed  his  description  of  the  land,  it  is  the  duty 
of  the  defendant,  if  he  does  not  mean  to  take  defence  to  the  whole,  to 
file  with  his  plea  a  description  of  that  part  of  the  premises  for  which 
he  takes  defence ;  if  he  plead  the  general  issue,. and  file  no  specifica- 
tion of  the  extent  to  which  he  means  to  defend,  he  must  be  understood 
as  defending  for  the  whole  of  the  premises  in  the  plaintiff's  writ ;  and 
after  the  trial  has  been  conducted  in  this  manner,  he  cannot,  in  a  court 
of  error,  complain  that  judgment  passed  for  more  than  was  in  contro- 
versy.* 

"  What  is  called  a  disclaimer,"  said  Judge  SBRaBANT,  "  which  is 
sometimes  improperly  entered  on  the  docket,  is  inappropriate  to  the 
action  of  ejectment,  as  was  stated  by  Mr.  Justice  Rogers,  in  Bratton 
V.  Mitchell,'  where  the  ejectment  was  against  two,  and  the  writ  was 
served  on  both.  One  defendant  pleaded  not  guilty,  and  the  other 
entered  a  disclaimer  ;  but  it  was  held  that  notwithstanding  a  defendant 
disclaims  title  to  the  land,  it  is  still  necessary  to  try  the  fact,  whether 

1  Miller  V.  MoBrirer,  14  S,  &  R.  382.  ^  n^y. 

2  Jackson  v.  Harder,  4  Johns.  202.  *  Ulsh  v.  Strode,  1  Harris  433. 

'  Boyer  v.  Smith,  6  Watts  55.  '  Steinmets  v.  Logan,  3  Watts  160. 

*  Helfenstein  v.  Leonard,  14  Wright  '  Hill  v.  Hill,  7  Wright  521. 

461.     C.  J.  Woodward.  °  5  Watts  70. 
VOL.  II. — 21 


322  EJECTMENT. 

the  defendant  was  in  his  possession  at  the  time  when  the  writ  was 
served  ;  for  if  he  was,  he  is  liable  to  costs  and  damages."  ^ 

Disclaimer  is  not  properly  a  plea  in  ejectment ;  the  only  proper  plea  is 
"  not  guilty"  which  may  be  limited  to  the  real  point  of  contest  by  filing 
a  description  of  the  part  of  the  premises  for  which  defence  is  taken.^ 

And  a  defendant  who  disclaims  title  must  repeat  his  disclaimer  as 
often  as  he  is  improperly  charged.^ 

But  where  a  defendant  does  not  intend  to  contest  the  plaintiff's  right 
to  the  land,  it  is  not  necessary  for  him  to  enter  a  disclaimer  on  record. 
A  plaintiff,  in  order  to  recover  in  ejectment,  must  establish  not  only  his 
own  title,  but  also  the  possession  of  the  defendant.* 

It  has  been  recently  enacted,'  that  "  in  all  actions  of  ejectment 
against  two  or  more  persons,  any  of  the  defendants  shall  be  competent 
as  a  witness  for  either  plaintiff  or  defendant,  as  effectually  as  if  not 
made  a  party  to  the  record :  Provided,  That  it  shall  appear  to  the 
court  upon  the  trial,  that  the  party,  so  offered  as  a  witness,  has  dis- 
claimed upon  the  record  all  title  to  the  premises  in  controversy  at  the 
time  of  action  brought,  and  paid  into  court  the  costs  already  accrued, 
or  given  security  for  the  payment  thereof,  at  the  discretion  of  the  court." 

14.  Security  for  Costs. 

In  this  respect  ejectment  is  like  other  actions,  and  we  refer,  therefore, 
to  a  former  chapter  on  this  subject."  The  following  citations  occur  iu 
the  last  edition  of  this  work : 

In  a  second  ejectment,  the  proceedings  will  be  stayed  until  the  costs^ 
are  paid  of  a  prior  one  for  the  trial  of  the  same  title  ;''  and  it  matters 
not  whether  the  second  ejectment  be  brought  by  the  plaintiff  or  by  the 
defendant  in  the  former  one,'  or  by  or  against  all  or  some  of  the 
parties,  or  for  the  same  or  different  premises,  so  as  it  be  on  the  same 
title  and  for  part  of  the  same  estate ;  nor  whether  it  be  brought  in  the 
same  or  a  different  court.'  And  the  length  of  time  which  has  elapsed 
is  not  material,  for  there  may  be  good  reasons  why  the  defendant  did 
not  call  for  the  costs  sooner,  such  as  the  poverty  of  the  other  party,  or, 
with  a  view  to  quiet  any  further  controversy."  Proceedings  will  be 
stayed  if  the  conduct  of  the  party  against  whom  the  application  is 
made  has  been  vexatious  or  oppressive,  although  he  is  not  liable  to  the 
costs  of  the  first  action.^^  It  is  immaterial  whether  the  merits  were 
decided  in  a  former  action  or  not.'^ 

15.  Ustrepement. 

An  Act  of  Assembly  was  passed  in  1803,'^  the  preamble  of  which 
recites  that  defendants  in  ejectment  frequently  commit  great  waste  and 
destruction  of  the  premises  demanded,  during  the  pendency  of  the  suit 
and  before  trial,  and  it  has  heretofore  been  considered  that  the  writ  of 
estrepement  to  prevent  such  waste  and  destruction  can  issue  only  upon 
affidavit  filed  and  motion  to  the  court  in  term  time,  and  the  necessity 

'  Zeigler  v.  Fisher,  3  Barr  367.  '  1  Har.  &  Johns.  206. 

2  Kirkland    v.    Thompson,   1    P.    F.  »  6  T.  R.  223. 

Smith  216.  »  Tidd  558. 

1       '  Tripner  v.   Abrahams,    11  Wright  "  Ibid. 

220.  "Str.  681. 

*  McCanna  v.  Johnston,  7  Harris  434.  "  Adams  320. 

6  Act  27th  March  1867,  ?  1,  Purd.  Dig.  "  Act  2d  April  1803,  3  2,  Purd  Die 

1460,  pi.  1,  Pamph.  L.  47.  336,  pi.  11,  4  Smith's  Laws  89. 

«  Vol.  I.,  Part  ii.,  p.  740  and  743. 
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of  the  case  may  require  a  more  expeditious  remedy,  the  second  section 
therefore  directs  the  prothonotary  or  clerk  of  the  court  in  which  the 
action  may  he  depending,  upon  affidavit  of  the  plaintiiF  or  other  person 
knowing  the  fact,  filed  in  his  office,  that  the  tenant  or  defendant  in  such 
ejectment  has  committed,  or  is  committing,  waste  and  destruction  of  or 
in  the  premises,  to  issue  a  writ  of  estrepement  to  prevent  the  same,  of 
course,  without  motion  to  the  court  and  in  vacation,  which  affidavit 
shall  he  sworn  hefore  one  of  the  judges  of  the  Supreme  Court  or  Com- 
mon Pleas,  and  shall  be  considered  regular,  though  the  judge  before 
whom  it  shall  be  taken  may  not  be  a  judge  of  the  court  in  which  such 
ejectment  shall  or  may  be  depending.' 

Before  this  enactment,  the  writ  of  estrepement  did  not  issue  of 
course ;  but  must  have  been  grounded  on  an  affidavit  of  actual  waste 
done  or  permitted.^  And  if  waste  was  committed  in  vacation,  a  judge 
of  the  court,  upon  a  rule  to  show  cause  and  affidavit  filed,  might  have 
directed  the  writ  to  issue.'  The  judicial  writ  to  be  issued  by  the  court 
pendente  placito,  was  originally  given  by  the  statute  of  Gloucester,  6 
Edw.  I.,  c.  13,  reported  to  be  in  force  in  Pennsylvania,*  and  upon  it 
the  sherifi"  may  resist  them  that  do,  or  offer  to  do  waste  ;  and  if  he  can- 
not otherwise  do  it,  he  may  lawfully  imprison  them,  or  make  a  warrant 
to  others  to  do  it ;  and,  if  requisite,  he  may  take  the  posse  comitatus  ; 
so  odious  in  law  are  waste  and  destruction.' 

It  has  been  further  enacted,*  that  quarrying  and  mining,  and  such 
other  acts  as  will  do  lasting  injury  to  the  premises,  shall  be  considered  as 
waste,  under  the  provisions  of  the  2d  section  of  the  Act  of  April  2d  1803. 

Provided,  That  no  writ  of  estrepement  shall  be  issued  to  prevent 
waste  or  injury  by  the  working  of  quarries  or  mines  which  were  opened 
previous  to  the  institution  of  the  suit  for  recovering  possession  thereof, 
until  the  term  next  succeeding  that  to  which  the  writ  of  ejectment  was 
returnable,  or  until  the  plaintiff  shall  have  filed,  in  the  office  of  the  pro- 
thonotary of  the  proper  court,  an  affidavit  that  the  title,  or  right  of  pos- 
session to  the  premises,  or  some  part  thereof,  is  vested  in  him,  and 
until  the  attorney  for  the  plaintiff  shall  have  certified  his  opinion,  that 
the  title  or  right  of  possession  is  vested  in  the  plaintiff  as  aforesaid. 

And  provided  further.  That  the  court  in  which  the  action  is  pend- 
ing, shall  have  authority  to  dissolve  the  writ  of  estrepement,  on  the 
defendant  giving  security  to  indemnify  the  plaintiff  against  any  damage 
or  loss  by  the  further  working  of  the  quarries  or  mines,  or  on  such  other 
terms  and  conditions  as  the  court  may  consider  equitable  and  just.^_ 

A  tenant  for  life,  of  land  having  coal-mines  opened  on  it,  may  mine 
the  coal,  not  only  for  his  own  use,  but  also  for  sale  ;  and  he  may  also 
cut  timber  on  the  land  for  use  in  his  mining  operations.* 

For  the  practice  in  regard  to  obtaining  this  writ,  we  must  refer  to  a 
former  chapter  of  this  work.'  It  suffices  here  to  note,  that,  under  the 
various  acts  of  the  legislature,  estrepement  may  issue  : 

1  See  Brown  v.  O'Brien,  4  P.  L.  J.  454.         '  See  Brown  v.  O'Brien,  4  P.  L.  J. 

2  Dickinson  B.Nicholson, 2 Yeates 281.  454;    and  also   1    Par.   305,   Jones    v. 

3  j]3i(j_  Whitehead,  where  is  full  exposition  of 

4  Rob.  Dig.  418.  the  causes  for  which  this  writ  may  issue 
6  2  Inst.  328 ;  5  Co.  115 ;  3  Bl.  Com.  up.to  that  time,  1847. 

225-6  *  Neel  v.  Neel,  7  Harris  323. 

«  Act  27th  March   1833,  §   3,  Purd.         '  Vol.  I.  Part  i.,  87. 
Dig.  1007,  pi.  2,  Pamph.  L.  99. 
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(«)  Where  an  action  of  ejectment  is  pending.^ 

(6)  Where  lands  have  been  leased  for  a  term  of  years,  after  notice 
to  quit.^ 

(c)  By  a  mortgagee  or  judgment-creditor,  after  lands  have  been 
levied  on  and  condemned.^ 

(ci)  At  the  instance  of  a  purchaser  at  sheriff's  sale.* 

(e)  At  the  instance  of  the  landlord  or  reversioner  to  restrain  per- 
manent injury  to  the  freehold  by  quarrying  and  mining.' 

(/)  At  the  instance  of  any  person  interested  in  any  estate  in  remain- 
der.' 

(^)  At  the  instance  of  a  mortgagee,  after  a  judgment  on  a  scire 
facias,  or  proceedings  to  collect  a  debt  secured  by  mortgage.^ 

(A)  At  the  instance  of  a  creditor  of  a  decedent  against  the  tenant 
or  person  in  possession  of  decedent's  real  estate.' 

(i)    At  the  instance  of  a  plaintiff  in  foreign  attachment.' 

(y)  At  the  instance  of  the  owner  of  premises,  or  his  creditor,  to 
prevent  the  removal,  by  the  tenant,  of  timber.'" 

It  should  be  noted,  that  the  act  granting  the  writ  to  (/)  contains 
two  provisos  :  First,  that  at  least  five  days'  notice  shall  be  first  given 
to  the  tenants  in  possession,  notifying  them  to  desist  from  the  alleged 
waste  ;  secondly,  that  the  defendants  shall  not  thereby  be  restrained 
from  the  reasonable  and  necessary  use  and  enjoyment  of  the  lands  and 
premises  in  their  possession,  and  that  the  Court  of  Common  Pleas  shall 
have  power  to  inquire  into  and  determine  the  nature  and  extent  of  said 
use  and  enjoyment,  upon  any  motion  to  dissolve  the  writ. 

This  last  proviso  is  added  to  {g)  also.  And  in  the  case  of  (Ji)  the 
writ  may  be  dissolved  upon  security  given  to  indemnify. 

Authority  is  now  given  to  the  Court  of  Common  Pleas  to  dissolve 
the  writ  on  motion  in  all  cases." 

By  Act  of  Assembly  no  injunctions  shall  be  issued  by  any  court  or 
judge  until  the  party  applying  for  the'same  shall  have  given  bond  with 
sufiBcient  sureties,  to  be  approved  by  said  court  or  judge,  conditioned 
to  indemnify  the  other  party  for  all  damages  that  may  be  sustained  by 
reason  of  such  injunction.'^ 

This  provision  is  applied  to  all  writs  of  estrepement,"  with  the  excep- 
tion of  those  issued  in  any  action  of  ejectment  brought  to  compel  spe- 
cific performance  of  a  contract  for  the  sale  and  conveyance  of  lands." 

Where  security  is  given  a  bond  to  the  plaintiflf  is  not  an  improper 
form  of  giving  it.'* 

1  Act  2d  April,  1803,  ?  2,  Purd.  Dig.    1008,  pi.  6,  Pamph.  L.  549. 

1007,  pi.  1,  4  Smith  89.  ^  Ibid.  §  2. 

2  Act  29th  March  1822,  ^  1,  Purd.  »  Act  8th  May  1855,  §  4,  Purd.  Die. 
Dig.  1008,  pi.  3,  7  Smith  520.    Inter-    1009,  pi.  10,  Pamph.  L.  33. 

preted  in  conjunction  with  the  Landld.  ^^  Act  22d  April  1850,  g  3,  Purd.  Dig. 

&  Ten.  Act,  Conf.  1  Parsons  308,  Jones  1009,  pi.  8,  Pamph.  L.  549. 

V.  Whitehead.  "  Act  4th  May  1852,  §  2,  Purd.  Dig. 

» Act  29th  March,  1822,  g  1,  Purd.  1009,  pi.  9,  Pamph.  L.  584. 

Dig.  1908,  pi.  3,  Smith's  Laws  520.  "  Act  6th  May  1844,  §  1,  Purd.  Dig. 

'  Ibid.  404,  pi.  22,  Pamph.  L.  564. 

6  Act  27th  March  1833,  §  3,  Purd.  "  Act  11th  April  18G2,  3  1,  Purd.  Die. 

Dig.  1007,  pi.  2,  Pamph.  L.  99.  1289,  pi.  1,  Pamph.  L.  430. 

«  Act  10th  April   1848,  Purd.   Dig.  '*  Act  2d  April  1863,  3  1,  Purd.  Die. 

1008,  pi.  5,  Pamph.  L.  472.  1312,  pi.  1,  Pamph.  L.  250. 

'  Act  22d  April  1850,  §  1,  Purd.  Dig.        i*  Byrne  v.  Boyle,  1  Wright  260. 
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The  purpose  of  the  hond  heing  to  secure  to  the  party  for  whose  use 
it  is  given  the  property,  to  which  he  may  be  entitled,  in  as  good  condi- 
tion as  it  was  when  the  action  was  brought,  its  validity  does  not  depend 
upon  any  subsequent  action  relative  to  the  title.  A  single  verdict  in 
ejectment  will  authorize  the  bringing  suit  on  such  a  bond.^ 

The  Acts  of  Assembly  allowing  and  authorizing  writs  of  estrepement 
in  ejectment  are  only  declaratory  of  the  common-law  authority  of  the 
courts,  and  were  passed  because  the  power  was  not  exercised  as  fully 
as  it  should  have  been.^ 

By  the  Act  16th  June  1836,  §  13,  the  eqaity  jurisdiction  of  the 
courts  there  specified,  and  those  to  which  it  has  been  extended  by  sub- 
sequent legislation,  extends  to  "  the  prevention  or  the  restraint  of  the 
commission  or  the  continuance  of  acts  contrary  to  law  and  prejudicial 
to  the  interests  of  the^  community  or  the  rights  of  individuals."  Waste 
as  an  act  contrary  to  law  is  within  the  purview  of  the  legislation  of 
this  State  on  the  equitable  powers  of  the  courts,  and  the  jurisdiction 
conferred  expressly  extends  to  its  prevention  or  restraint.^ 

16.,  Trial  and  its  incidents,  wherein  of  Title,  and  of  Notice  to 
Quit. 

After  issue  has  been  joined,  the  same  measures  are  pursued  in  order 
to  bring  on  the  trial,  as  in  personal  actions.  Either  party  may  take 
the  testimony  of  aged  and  infirm  witnesses,  or  witnesses  about  to  leave 
the  State,  and  a  commission  may  be  issued  to  take  the  testimony  of 
witnesses  resident  abroad,  in  the  same  manner  as  in  other  actions.'' 
Besides  his  general  right  to  take  the  testimony  of  witnesses  de  bene  esse, 
or  on  a  commission  in  a  suit  already  pending,  the  plaintiiF  is  authorized 
to  employ  the  same  means  to  furnish  himself  with  evidence  in  anticipa- 
tion of  a  future  suit.  This  latter  power,  unknown  to  the  common  law, 
was  created  by  the  fifth  article  of  the  constitution  of  this  State,  §  6, 
granting  to  the  several  courts  the  powers  of  a  Court  of  Chancery  which 
relate  to  the  perpetuating  of  testimony.  They  have  been  enabled  to 
entertain  a  bill  or  petition  for  a  commission  to  take  the  depositions  of 
witnesses  (whether  resident  within,  or  out  of  the  State),  to  the  intent, 
that  their  testimony  may  be  preserved  and  perpetuated  to  serve  in  case 
of  their  death  in  suits  pending  or  expected  to  be  brought,  and  for  other 
purposes. 

If  the  defendant  is  in  possession  at  the  time  of  serving  the  writ,  the 
plaintiflF  has  a  right  to  proceed  to  trial,  unless  that  is  rendered  unneces- 
sary by  judgment  by  default  or  confession.  The  defendant's  quitting 
possession  after  service  of  the  writ  does  not  affect  the  plaintiff's  right 
to  proceed  to  a  verdict  so  as  to  recover  judgment  for  his  costs,  and 
also  for  damages  in  that  action  (if  notice  has  been  given),  for  the 
mesne  profits,  or  in  another  action  of  which  the  judgment  in  ejectment 
is  the  foundation.* 

The  plaintiff  should  be  careful  to  have  the  issue  made  up  by  all  the 
defendants  if  there  be  several,  otherwise  there  may  be  a  mistrial.  Thus, 
where  one  of  two  defendants  appeared  and  pleaded  to  issue,  the  other 
disclaimed,  and  objected  to  the  jury  being  sworn  as  to  him:  it  was  held, 
that  the  cause  was  not  at  issue  as  to  both  defendants,  and  that  the  trial 
and  judgment  were  erroneous  as  to  both,  although  the  jury  found  for 

'  Byrne  v.  Boyle,  1  Wright  260.  *  See  Vol.  I.  Part  i.,  p.  500. 

2  Ibid.  "  '  Zeigler  v.  Fisher,  3  Barr  365. 

*  Denny  v.  Brunson,  5  Casey  382. 
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the  defendant  who  disclnimed.  In'  such  case  the  court  should  compel 
the  defendant  who  disclaims  to  give  judgment,  or  order  him  to  plead, 
instanter,  the  general  issue.'  "  Wheii  suit  is  brought  against  two," 
said  Rogers,  J.,  "  it  is  clear  that  the  cause  cannot  be  tried  against  one, 
until  judgment  be  obtained  against  the  co-defendant,  or  until  issue  be 
joined  against  both.  The  cause  appears  to  have  been  at  issue  as  to  one, 
but  not  as  to  another  on  whom  the  writ  was  also  served,  nor  was  judg- 
ment entered  against  him.  Instead  of  a  plea,  the  defendant  entered  a 
disclaimer  as  to  the  whole  land,  which  the  court  would  seem  to  con- 
sider in  the  place  of  a  plea,  but  it  is  not  perceived  what  operation  a 
disclaimer  of  title  can  have,  in  an  action  of  ejectment  to  recover  the 
possession  of  land  ;  except,  perhaps,  in  the  case  of  vacant  possession, 
under  a  late  Act  of  Assembly,  as  in  Steinmetz  v.  I(pgan.^  In  Real 
actions,  a  tenant  may  disclaim  to  have  any  estate  in  the  lands,  and 
this  abates  the  writ,  and  the  plaintiff  may  take  judgment ;  but  in  a 
Real  action  the  demandant  recovers  neither  costs  nor  damages,  but 
merely  the  locus  in  quo?  But  in  ejectment,  notwithstanding  the  de- 
fendant disclaims  title  to  the  land,  it  is  still  necessary  to  try  the  fact 
whether  the  defendant  was  in  the  possession  when  the  writ  was  served  ; 
for  if  he  was,  he  is  still  liable  to  costs  and  damages.  It  was,  then,  the 
duty  of  the  court,  either  to  compel  him  to  give  judgment,  which  would 
secure  the  costs  and  damages,  or  to  have  ordered  him  to  plead,  instan- 
ter, the  general  issue  of  not  guilty ;  on  which  the  parties  could  have 
-gone  to  trial.  In  Real  actions,  in  Trespass,  by  force  of  the  statute,  and 
in  a  quare  impedit,  disclaimer  is  a  plea,  but  like  the  pleas  in  bar  or  in 
abatement,  it  concludes  with  a  verification,  and,  of  course,  calls  for  a 
replication  and  issue  ;  so  that  whether  this  was  a  plea  or  a  nullity,  the 
cause  was  not  at  issue  as  to  both  defendants.  The  Court  of  Common 
Pleas  decided  that  the  proper  practice  was  to  swear  the  jury  against 
both,  and  that,  unless  the  plaintiff  proved  James  in  possession,  there 
would,  of  course,  be  a  verdict  for  him.  To  this  we  see  no  objection,  if 
the  court  had  compelled  the  defendant  to  plead,  or,  if  he  had  refused 
to  plead,  had  entered  judgment  against  him  by  default." 

Under  the  Act  of  1807,  the  plaintiff  may  waive  the  provisions  as  to 
the  names  of  persons  returned  by  the  sheriff  and  made  parties,  and  may 
elect  to  go  on  only  against  those  named  in  the  writ.* 

Where  there  is  a  return  of  "  served  "  to  several  defendants,  the  court 
is  not  bound  to  order  the  jury  to  render  a  verdict  in  favor  of  one  or  more 
of  them  who  have  disclaimed  title,  in  order  that  they  may  be  examined 
as  witnesses  for  the  other  defendants.^ 

The  plaintiff  cannot  compel  two  defendants,  having  several  interests, 
to  submit  to  a  joint  trial ;  still,  the  latter  may  conclude  themselves  by 
appearing  and  pleading  jointly.''  And  where  the  defendant  possesses 
certain  lands  at  the  institution  of  the  suit,  and  appears  and  pleads 
generally,  he  cannot,  at  the  trial,  narrow  his  defence  to  part  of  the 
lands  in  his  possession ;  the  plaintiff  has  a  right  to  a  verdict  for  such 
part  as  he  is  entitled  to,  and  could  prove  to  be  in  the  defendant's  occu- 
pation when  the  ejectment  was  served.' 

'  Bratton  v.  Mitchell,  5  Watts  69.  *  Brotherton  v.  Livineston  3  W   <fe  S 

'  3  Watts  162.  335.  ' 

'Com.  Dig.   tit.  "Disclaimer,"  413;         "  Burkhart  j).  Row,  4  Yeates  134. 
tit.  "  Abatement,"  F.  '  Phila.  City  v.  Clifford,  Ibid  272. 

<  Freedly  v.  Mitchell,  2  Barr  101. 
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The  rigtt  to  a  struck  jury  is  of  course  ;  but  a  view  is  a  proper  sub- 
ject of  a  motion  or  application  for  an  allocatur.  If,  however,  it  has 
been  obtained  without  a,  fiat,  or  is  irregularly  executed,  the  court  will 
not  set  it  aside,  when  it  appears  that  the  opposite  party  has  united  or 
participated  in  the  proceedings  without  objection.^ 

Although  what  is  known  in  actions  of  ejectment  in  England  as  the 
"  Consent  Rule"  has  no  existence  in  this  State,  it  must  still  be  proved 
on  the  trial  that  all  the  defendants  were  in  possession  at  the  service  of 
the  writ.^ 

This  division  of  Trial  seems  the  most  befitting  wherein  to  investigate 
that  very  important  element  in  actions  of  ejectment,  namely.  Title.  To 
attempt  to  give  a  synopsis  of  the  cases  wherein  this  same  question  of 
title  has  arisen  and  been  discussed,  to  unfold  the  intricate  and  gnarled 
convolutions  into  which  persons  and  estates  have  twisted  it,  to  tell  its 
infinite  variety,  would  require  a  throat  of  brass  and  adamantine  lungs. 
I  have  endeavored  to  give  a  -condensed  list  at  the  close  of  this  chapter 
of  those  cases  which  have  come  before  our  Supreme  Court  since  the 
last  edition  of  this  work,  wherein  the  question  of  title  has  been  an  ele- 
ment of  decision,  and  thereto  I  must  refer  the  student.  It  suffices 
here  to  hint  at  some  of  the  leading  principles. 

It  is  to  be  observed,  that  it  is  necessary  for  a  claimant  in  ejectment 
to  show  a  good  and  sufficient  title  to  the  lands  to  enable  him  to  recover 
from  the  defendant,  who  is  supposed  to  be  the  owner  until  the  contrary 
is  shown ;  and  it  is  the  general  rule  that  the  plaintiff  must  rely  on  the 
strength  of  his  own  title  and  not  on  the  weakness  of  the  defendant's.' 
If  an  outstanding  title  better  than  his  own  be  shown,  he  cannot  recover,* 
and  it  was  held  to  be  error  to  instruct  the  jury  "  that  they  were  not 
called  upon  to  decide  the  validity  of  the  defendant's  title,  the  only 
question  being  how  far  the  plaintiff  had  made  out  his  own."^  The 
possession  of  the  defendant  gives  him  a  right  against  every  man  who 
cannot  establish  a  good  title  ;  and  if  he  can  answer  a,  primd  facie  case 
on  the  part  of  the  plaintiff  by  showing  the  real  title  of  the  land  to  be 
in  another,  it  will  be  sufficient  for  his  defence,  without  also  proving 
that  he  holds  the  lands  with  the  consent  or  under  the  authority  of  the 
real  owner. ^  The  defendant,  however,  cannot  avail  himself  of  this  rule 
against  a  plaintifi"  whom  he  has  fraudulently  induced  to  purchase  a  bad 
title. 

A  naked  possession  is  a  good  title  to  recover  against  one  who  put 
the  plaintiff  out  of  possession,  and  can  show  no  better  title  :  though  it 
is  otherwise  where  the  defendant  can  show  a  better  title.' 

Possession  of  land  is  sufficient  to  protect  the  possessor  against  all 
but  the  owner  of  the  legal  title.  A  trespasser  cannot  gainsay  such 
right  of  possession.*  And  as  far  as  an  intruder  is  concerned,  or  one 
who  shows  no  title,  it  is  immaterial  whether  the  legal  title  belong 
absolutely  to  the  holder  thereof,  or  whether  he  hold  in  trust  for 
another.' 

'  Brown  ».  O'Brien,  4  P.  L.  J.  501.  *  Kennedy  v.  Skeer,  3  Watts  95. 

2  Ilelfenatein  v.  Leonard,  14  Wright  '  Ibid.  151. 

461.  «  4  Burr.  2484. 

^  Addis.    390  ;    Finney    v.    Commis-  '  Woods  v.  Lane,  2  S.  &  R.  53  ;  Shum- 

siouers  of  Mercer,  1  S.  &  R.  65;  Covert  way  v.  Phillips,  10  Harris  151. 

V.    Irwin,  3   S.    &   R.  288;    Burford  v.  «  Shumway  u.  Phillips,  10  Harris  151. 

McCue^  3  P.  F.  Smith  427.  '  Lair  v.  Hunsicker,  4  Casey  115. 
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A  plaintiif  in  ejectment,  who  has  no  title  at  the  time  of  bringing  suit, 
cannot  recover,  although  a  good  title  is  conveyed  to  him  before  trial.' 

The  purchase  by  one  plaintiff  in  ejectment  of  the  title  of  a  co- 
plaintiff,  after  suit  brought,  stands  on  the  same  footing  as  if  he  had 
purchased  of  a  stranger,  and  he  cannot  recover  on  such  title  in  the 
same  action.^ 

A  wrongdoer  or  disseisor  may  recover  in  an  action  of  ejectment 
against  a  subsequent  intruder,  without  an  actual  adverse  possession  for 
twenty-one  years.  It  is  error,  therefore,  to  instruct  a  jury  that  twenty- 
one  years'  actual,  adverse,  notorious  possession  is  necessary  to  the 
plaintiff's  right  of  recovery  against  the  defendant,  when  such  defend- 
ant came  into  possession  without  claim  or  color  of  title,  subsequent  to 
the  entry  of  the  plaintiffs.^ 

A  plaintiff  in  ejectment  cannot  recover  upon  a  legal  title  obtained 
from  the  defendant,  in  pursuance  of  a  contract,  the  consideration  of 
which  had  entirely  failed  ;  and  which,  if  the  title  had  not  been  actu- 
ally made,  it  would  have  been  against  common  justice  to  enforce.* 

In  ejectment  by  the  heirs  of  one  who  died  seised,  against  the  widow 
or  her  second  husband,  it  is  not  necessary  for  the  plaintiffs  to  show 
title  in  the  ancestor .' 

The  distinction  has  been  settled  between  the  case  of  an  ejectment 
brought  on  a  legal  title,  and  on  an  equitable  title.  In  the  former,  the 
plaintiff  may  bring  the  action  before  tendering  to  the  defendant  the 
money  due  on  his  equitable  claim ;  but  in  the  latter,  the  plaintiff  must 
not  only  tender  the  money  before  suit  brought,  but  he  must  also  have 
it  in  court  ready  to  be  paid  to  the  defendant  in  case  of  a  verdict  for 
the  plaintiff.* 

The  action  of  ejectment  is  founded  on  a  present  right  of  possession, 
and  cannot  be  used  to  restore  possession  to  one  who  was  wrongfully 
turned  out  of  it  if  he  have  no  present  title  thereto.^ 

But  the  case  is  different  if  he  have  a  present  right  to  it,  as  where  a 
vendee,  once  fairly  in  possession  of  land  under  articles  of  purchase, 
but  ousted  by  illegal  means,  is  entitled  to  recover  in  ejectment  without 
bringing  into  court  the  balance  of  the  purchase-money  due  upon  the 
articles.* 

It  is  a  possessory  action,  and  the  plaintiff  cannot  recover  in  this  form 
land  of  which  he  is  in  actual  possession  at  the  time.^ 

Where  both  parties  claim  under  a  common  source,  it  is  not  necessary 
for  the  plaintiff  to  trace  his  title  beyond  it.  And,  if  the  defendant  be 
in  possession  as  a  mere  intruder,  it  is  only  necessary  to  show  the  prior 
possession  of  the  plaintiff,  without  showing  a  legal  title  in  him.'" 

One  who  purchases  at  sheriff's  sale  under  a  judgment  against  per- 
sons claiming  the  equitable  title  to  the  land,  having  notice  of  the  out- 
standing legal  title,  cannot  set  up  an  unrecorded  equity  against  the 
legal  title." 

»  McCuUoch  V.  Cowher,  5  W.  &  S.  '  Gore  v.  Kinney,  10  Watts  140;  Ser- 
427 ;  Alden  v.  Grove,  6  Harris  377 ;  geant,  J.  Magaw  v.  Lathrop  4  W  & 
Sclirack  v.  Zubler,  10  Casey  38.  S.  316. 

'  McCuUoch  V.   Cowher,  5  W.  &  S.  '  Heffner  ».  Betz,  8  Casey  376. 

427.  «  D'Arras  v.  Keyser,  2  Casey  249. 

'  Iloey  V.  Furman,  1  Barr  295.  »  Kribbs  v.  Downing,  1  Casey  399. 

*  Bishop  V.  Reed,  3  W.  &  S.  261.  >»  Turner  v.  Reynolds,  11  Harris  199. 

s  Cook  c.  Nicholas,  2  W.  &  S.  27.  "  Dougan  i-.  Blooher,  12  Harris  28. 
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If  the  premises  be  sold  by  the  sheriff  as  the  property  of  the  plaintiff 
pending  the  ejectment,  but  the  purchase-money  has  not  been  paid  nor 
the  deed  acknowledged  at  the  time  of  trial,  the  sale  does  not  divest  the 
right  of  the  owner,  nor  bar  his  recovery  in  the  action.^ 

Where  the  premises  were  sold  at  sheriff's  sale  as  the  property  of  the 
defendant  in  possession,  in  order  to  interpose  the  title  of  the  landlord 
as  a  defence  to  an  ejectment  against  such  party,  the  tenancy  must  be 
proved  on  the  trial.^ 

Notice  to  Quit  from  Landlord. 

The  cases  that  have  just  been  considered  are  those  in  which  it  has 
been  necessary  for  the  claimant  to  prove  his  Title  to  the  disputed  pre- 
mises. But  there  are  some  to  be  considered  wherein  such  proof  is  not 
requisite,  viz.,  those  wherein  the  defendant  has  obtained  possession 
under  some  contract  or  agreement  with  the  plaintiff,  express  or  implied, 
and  his  right  to  the  possession  has  ceased.  The  relationship  of  land- 
lord and  tenant  exists  to  some  extent  in  all  these  cases,  and  the  rights 
of  these  two  parties  under  the  remedy  of  ejectment  will  be  now  briefly 
considered. 

A  landlord  cannot  maintain  an  ejectment  against  a  tenant  for  years 
until  the  lease  expires.' 

But  as  soon  as  the  lease  has  expired  he  may  maintain  an  ejectment 
without  any  notice  to  quit.*  The  lease,  however,  in  this  case  must  be 
for  a  fixed  and  definite  term,^  whereby  the  tenant  agrees  to  give  up  the 
possession  at  the  appointed  time,^  especially  if  he  waive  in  his  lease 
the  requirement  of  notice.' 

But  where  the  termination  of  the  lease  is  uncertain,  as  where  it  is 
from  year  to  year,  the  landlord,  if  he  wishes  to  determine  the  lease, 
must  give  notice  three  months  before  the  expiration  of  the  year  ;*  if 
he  does  not  do  this,  but  lets  the  year  expire  without  such  notice,  he 
cannot  regain  his  lost  position  by  a  notice  in  the  first  month  of  the  new 
year ;  such  notice  is  illegal,  and  the  tenant  has  a  right  to  hold  for  that 
year.^  None  but  a  tenant  is  entitled  to  notice  to  quit,  a  mere  intruder 
is  not."" 

Where  the  term  is  definite,  and  the  tenant  holds  over,  the  landlord 
may  treat  him  either  as  a  tenant  from  year  to  year  or  as  a  trespasser." 
But  where  the  tenant  is  permitted  to  remain  for  several  years  after 
the  expiration  of  the  lease,  a  recovery  cannot  be  had  without  a  notice 
to  quit.'^ 

But  after  the  notice  has  been  given,  it  is  not  waived  by  the  land- 
lord's permitting  the  defendant  to  remain  in  possession  an  entire  year 
after  the  expiration  of  the  notice,  notwithstanding  the  tenant  held  by 
an  improving  lease,  that  is,  to  clear  and  fence  the  land,  and  pay  the 
taxes.'^ 

'  Storch  V.  Carr,  4  Casey  135.  '  Hutchinson  v.  Potter,  1  Jones  472. 

^  Curry  v.  Eaymond,  4  Casey  144.  "  Logan  v.  Herron,  8  S.  &  R.  459. 

'  Stoffit  V.  Troxell,  8  W.  &  S.  340.  °  Boggs  b.  Black,  1  Binn.  334,  note ; 

*  Bedford  ».  McElherron,  2  S.  &  K.  49.  Fahuestock  v.  Faustenauer,  5  S.  &   R. 

'  Jones   V.   Whitehead,    1   Pars.   Eq.  174 ;  Thomas  v.  Wright,  9  S.  &  R.  93. 

Cases  304 ;    Evans  v.  Hastings,  9  Barr  '"  2  Marshall's  Kentucky  Rep.  248.      i 

273  "  Hemphill  v.  Flynn,  2  Barr  145. 

e'  Bedford  v.  McElherron,  2  S.  &  R.  49  ;  ^''  Bedford  v.  McElherron,  2  S.  &  R.  49. 

Thomas  v.  Wright,  9  Ibid.  93 ;  Logan  ».  "  Boggs  v.  Black,  1  Binn.  333. 

Herron,  8  Ibid.  459.  I 
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A  notice  to  quit  is,  in  general,  only  necessary  where  the  relation  of 
landlord  and  tenant  subsists.^  Therefore,  a  servant  or  bailiff,  or  one 
holding  the  land  adversely,  is  not  entitled  to  notice.^  The  privilege 
of  being  served  with  notice  may  be  waived  by  the  tenant,  by  disclaim- 
ing to  hold  of  the  landlord  ;  as,  for  instance,  if  he  attorn  to  some  other 
person,  no  notice  to  quit  will  be  necessary ;  for  in  such  case  the  land- 
lord may  treat  him  as  a  trespasser.^ 

The  notice  to  quit  must  be  given  by  the  person  interested  in  the 
premises,  or  his  authorized  agent.^  When  two  or  more  are  interested 
in  the  premises,  a  notice  by  one  for  himself  and  co-tenants  is  valid  so 
far  only  as  his  own  share  is  concerned,  unless  he  was  acting  at  the  same 
time  under  the  authority  of  the  other  parties  mentioned  in  the  notice  ; 
but  where  several  are  interested,  as  many  as  give  notice  may  recover 
their  shares.^  Service  should  be  made  upon  the  tenant  of  the  party 
serving  it  notwithstanding  a  part  or  the  whole  of  the  premises  may 
have  been  under-let  by  him.^  If  the  service  be  not  personal,  the  notice 
should  be  left  at  the  tenant's  usual  place  of  residence,  whether  it  be 
on  the  demised  premises  or  elsewhere/  And  a  notice  addressed  to  all, 
but  served  upon  one,  of  several  tenants  in  common  or  joint  tenants,  will 
be  good  notice.' 

Although  a  parol  notice  will  be  sufficient,  yet  it  is  the  usual  as  well 
as  the  safest  course  to  give  it  in  writing.'  There  is  no  necessity  for 
subscribing  witnesses  or  the  presence  of  freeholders  or  householders 
at  the  time  of  service,  though  the  reverse  is  the  vulgar  and  favorite 
notion.  It  is  enough  if  service  can  be  proved  by  any  competent  wit- 
ness. But  if  there  be  a  subscribing  witness  to  the  notice,  he  must  be 
called  to  prove  it,  or  his  absence  must  be  accounted  for  in  order  to  let 
in  secondary  proof.^"  Upon  the  trial,  a  copy  of  the  notice  to  quit  is 
competent  evidence  without  notice  to  produce  the  original." 

In  England,  and  in  the  State  of  New  York,  when  the  premises  are 
deserted,  and  wholly  vacated  by  the  tenant,  and  his  place  of  residence 
is  unknown,  so  that  there  is  no  person  upon  whom  process  can  bo 
served,  it  is  necessary  to  observe  all  the  forms  of  the  ancient  practice 
in  order  to  recover  possession ;  a  lease  must  be  sealed  upon  the  pre- 
mises, an  ouster  actually  made,  and  real,  not  imaginary,  persons  must 
be  parties  to  the  suit.'^  Our  Acts  of  Assembly  make  no  provision  for 
such  cases,  and  therefore,  where  no  one  has  either  the  pedis  possessio, 
or  legal  possession,  the  only  course  for  the  claimant  is  to  make  actual 
entry  and  retain  possession. 

Where  a  lease  was  made  for  a  specified  time,  with  an  express  cove- 
nant to  "  deliver  up  possession  at  the  expiration  of  the  term  without 
further  notice,"  and  with  the  right  of  the  landlord  "  to  enter  and 
repossess  the  premises  at  the  end  of  the  period,  or  at  any  time  there- 
after," it  was  held  that  the  landlord  could  maintain  ejectment  at  any 

'  18  Johns.  488.  «  For  the  form  of  this  notice  and  others 

'  1  Johns.   Cas.  231 ;   3  Johns.  422;  see  Dunlap's  Book  of  Forms,  p.  514,  515. 

and  see  2  Johns.  Cas.  358 ;  2  Johns.  444.  i"  2  M.  &  S.  62. 

"  Bull.  N.  P.  96.  "  Eisenhart  v.  Slaymaker,  14  S.  &  R. 

*  Adams  120.  153.      See  further  upon  this  subject,  2 

'  3  Taunt.  120.  Harrison's   Dig.  36,  et  seq.,  and   as   to 

«  Adams  on  Eject.  22;  10  Johns.  270.  Landlord  and  Tenant,  Ibid.  30. 

'  4  T.  R.  464.  12  See  2  Dunl.  Pr.  1052. 
'  7  East  551. 
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time  after  the  expiration  of  the  term  without  previous  notice  to  quit. 
When  such  a  lease  is  made,  a  new  lease  from  year  to  year,  with  a  right 
to  three  months'  notice  to  quit,  cannot  be  implied  from  the  act  of  hold- 
ing over  by  the  tenant,  and  the  mere  neglect  of  the  landlord  to  dispos- 
sess the  tenant.^ 

It  may  not  be  altogether  inappropriate,  although  not  within  the  scope 
of  this  work,  to  mention  that  a  tenant  who  holds  by  the  quarter,  and 
who  holds  over,  may  leave  at  the  expiration  of  a  quarter  without  giving 
his  landlord  three  months'  notice.^ 

If  this  were  a  chapter  on  the  Theory  of  Ejectment,  it  would  be  essen- 
tial to  it  that  the  subjects  of  the  two  foregoing  sections,  together  with 
this  of 

17.  Evidence, 
should  be  moulded  together  and  subdivided  with  great  nicety  ;  but  this 
would  carry  us  far  beyond  our  limits,  and  is  not  demanded  of  us. 
What  we  now  give  under  this  section  is,  we  believe,  all  of  the  cases, 
not  referred  to  elsewhere,  decided  since  the  last  edition  of  this  work, 
wherein  the  bare  fact  of  the  propriety  or  impropriety  of  the  admission 
of  certain  evidence  is  determined. 

First,  premising  that  it  is  the  office  of  the  jury  to  try  disputed  facts, 
not  to  administer  equities.  This  latter  duty  belongs  to  the  judge  ;  as, 
for  instance,  where  in  ejectment  a  plaintiff  claims  an  equitable  title  to 
land  in  order  to  enforce  specific  performance  of  a  parol  contract,  the 
judge  must  weigh  the  evidence,  and  where  the  material  facts  are  not 
in  conflict,  declare  the  law  as  it  arises  under  them.' 

So,  also,  where  the  evidence  oifered  to  set  aside  a  deed  was  not  such 
as  would  justify  a  chancellor  in  decreeing  its  cancellation,  or  a  com- 
mon-law court  in  declaring  it  inoperative,  no  fraud,  legal  incapacity, 
or  mistake  being  shown,  it  was  not  error  to  direct  the  jury  to  find  a 
verdict  for  the  plaintiff,  who,  in  an  action  of  ejectment  to  recover  the 
land  conveyed  therein,  claimed  under  the  fraudulent  deed.  Insufficient 
evidence  need  not  be  submitted  to  the  jury.* 

A  former  verdict  and  judgment  in  ejectment  between  the  same  par- 
ties, or  those  claiming  under  them,  is  at  least  persuasive  evidence  in 
behalf  of  the  party,  or  his  grantee,  in  whose  favor  such  verdict  and 
judgment  passed.^ 

The  fact  that  the  equity  claimed  was  decided  in  a  former  action  of 
ejectment  may  be  shown  by  parol  testimony,  and  need  not  appear  by 
the  record  unaided  by  other  evidence,  for  where  the  record  is  general 
it  may  be  shown  by  parol  what  were  the  matters  in  litigation.* 

The  exemplification  of  a  deed  conveying  land  in  two  counties,  and 
recorded  but  in  one,  is  evidence  in  ejectment  for  lands  in  the  county 
where  it  is  not  recorded.' 

In  ejectment  to  enforce  the  payment  of  purchase-money  by  a  vendor 
against  a  vendee  in  possession,  the  defendant  may  give  in  evidence  a 
deed  to  former  owners,  who  were  then  partners,  and  process  against 
one  of  them,  with  the  sheriff's  sale  of  his  interest,  to  show  that  the  title 

'  McCanna  v.  Johnston,  7  Harris  434.  Moore  v.  Small,  7  Harris  461. 

2  Cooke  V.  Neilson,  10  Barr  41.     Su'-  *  Dean  v.  Fuller,  4  Wright  474. 
preme  Court  being  divided,  the  judgment  "  Beck's  Ex's  v.  Graybill,  4  Casey  66. 
of  the  District  Court  was  affirmed.  "  Myers  v.  Hill,  10  Wright  9. 

3  Dougan  v.  Blooher,  12   Harris  28 ;  '  Wheeler  v.  Winn,  3  P.  F.  Smith  122. 
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of  the  plaintiff  who  claimed  under  another  sheriff's  sale  to  him  on  an 
execution  against  both  partners  was  defective,  and  that  the  deed  offered 
by  him  in  pursuance  of  the  contract  was  not  such  as  he  was  bound  to 
give.^ 

In  order  to  show  the  location  of  unseated  land,  manuscript  books 
containing  memoranda  of  returns  of  surveys  of  unimproved  lands, 
surveyed  by  different  deputy  surveyors,  which  were  found  in  the  oflSce 
of  a  deceased  deputy  surveyor,  are  admissible  in  evidence.^ 

A  sheriff's  deed  for  the  premises  acknowledged  after  suit  brought, 
is  competent  evidence  for  a  defendant  in  ejectment  where  the  sale  was 
prior  to  the  commencement  of  the  action.^ 

In  ejectment  a  deed  from  one  who  is  not  shown  to  have  had  any 
interest  in  the  land,  is  inadmissible  in  evidence.* 

Evidence  that  a  mortgage  and  bond  had  been  procured  through  false 
and  fraudulent  misrepresentation,  is  not  admissible  in  ejectment  for 
property  sold  under  the  mortgage,  when  the  same  defence  had  been 
ineffectually  set  up  in  a  prior  scire  facias  on  the  mortgage  and  on  a 
rule  to  open  judgment  entered  on  the  bond.' 

Although  in  an  action  of  covenant  on  the  agreement  the  vendor  is 
bound  to  show  that  he  tendered  a  deed  before  suit  brought,  it  is  other- 
wise where  he  brings  ejectment  on  his  legal  title.* 

A  recovery  in  an  action  of  trespass  quare  clausum  /regit,  where  the 
only  plea  was  liberum  tenementum,  is  not  conclusive  of  the  title  in  a 
subsequent  action  of  ejectment  for  the  same  land.^ 

The  doctrine  of  Stevens  v.  Hughes,  Y  Casey  383  (that  a  judgment 
in  trespass  upon  a  traverse  of  the  plea  of  liberum  tenementum  estops 
the  party  against  whom  it  has  been  rendered,  and  his  privies,  from 
afterwards  controverting  the  title  to  the  same  freehold  in  a  subsequent 
action  of  trespass),  has  not  been  applied  to  ejectments.  Although 
such  application  may  yet  be  made.* 

Parol  evidence  that  it  was  agreed  at  the  time  of  the  execution  of  a 
conveyance  of  land,  that  if  the  grantee  failed  to  fulfil  a  bond  for  the 
maintenance  of  the  grantor  the  land  should  revert  again  to  such  grantor, 
is  inadmissible  to  affect  the  legal  title  acquired  by  the  deed,  or  the 
right  to  recover  the  possession  and  mesne  profits.'^ 

In  a  suit  between  two  parties,  one  holding  the  legal  title  and  the 
other  claiming  on  an  equitable  interest  under  him,  the  interest  of  the 
latter,  if  alleged,  must  be  proved,  and  it  is  incumbent  on  the  party  to 
produce  any  writing  relating  to  it,  and  to  show  any  respective  rights 
in  the  property.'" 

Where  the  ancestor  dies  pendente  lite,  and  the  heir's  alienee  has 
been  substituted  without  objection,  the  conveyance  by  the  heir  is  the 
proper  evidence  at  the  trial. "^ 

In  an  action  of  ejectment  by  a  sheriff's  vendee  against  a  married 
woman  and  her  husband,  for  real  estate  sold  under  a  judgment  against 
him,  but  which  was  claimed  by  her  as  her  separate  property,  the  admis- 

'  Erwin  v.  Myers,  10  Wright  96.  '  Sabins  v.  MoGhee,  12  Casey  4o3 

''  Russel  V.  Werntz,  12  Harris  337.  *  Ibid.     Woodward,  J. 

'  Smith  V.  Grim,  2  Casey  95.  ■   "  Storch  v.  Carr,  4  Casey  135. 

*  Sobraok  v.  Zubler,  10  Casey  38.  "  Schuylkill  Nav.  Co.  v.  Farr,  4  AV.  & 

'  Lewis  u.  Nenzel,  2  Wright  222.  S.  363;  Woodman  v.  Good,  6  W.  «fc's. 

^  Cadwalader  v.  Berkbeiser,  8  Casey  169. 

43.  "  Grant  v.  Levan,  4  Barr  420. 
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sions  of  her  vendor  at  the  time  he  received  the  deed  under  which  he 
held  the  property,  which  had  heen  used  by  her  to  show  an  equitable 
title  in  her  husband  in  a  former  action  of  ejectment  brought  against  her 
by  the  representative  of  said  vendor,  were  held  to  be  her  own  admis- 
sions by  adoption,  and,  as  such,  competent  evidence  of  the  fact  which 
they  tended  to  establish.^ 

The  declarations  of  a  person  in  possession  of  land  claiming  by  set- 
tlement, and  before  he  had  procured  a  warrant  for  the  land,  and  which 
were  prejudicial  to  his  interests,  are  competent  evidence  against  him 
and  those  claiming  under  him.^ 

The  declarations  of  one  in  possession,  through  whose  possession  in 
part  title  is  claimed  under  the  Statute  of  Limitations,  are  evidence  to 
show  that  the  possession  of  the  occupant  was  not  held  adversely.' 

Evidence  to  show  that  the  defendant  had  made  valuable  improve- 
ments on  the  premises  in  dispute  since  the  trial  of  a  former  ejectment 
for  the  same  premises,  was  properly  rejected.* 

Evidence  that  the  widow  of  the  owner  of  the  equitable  title  urged 
her  attorney  to  collect  the  purchase-money  from  the  purchaser  of  the 
property  but  that  it  was  neglected,  was  not  admitted.^ 

The  lessors  having  entered  on  the  lessee  for  breach  of  condition,  and 
he  having  brought  ejectment  to  recover  the  possession,  the  burden  is 
upon  the  lessors  to  prove  a  forfeiture.^ 

18.  Nonsuit. 

In  the  case  of  Pringle  v.  Gaw,''  it  was  decided  that  a  widow  could 
not  join  with  the  heirs  in  maintaining  ejectment  under  the  Act  of  1806, 
she  being  neither  joint  tenant,  coparcener,  nor  tenant  in  common.  And 
that  ejectment,  under  such  circumstances,  could  not  be  supported  at 
common  law.  In  consequence  of  the  ruling  in  this  case  the  legislature 
enacted*  that,  when  there  are  more  than  one  plaintiff,  if  on  the  trial 
any  of  them  should  fail  to  establish  his,  her,  or  their  right  to  recover, 
judgment  of  nonsuit  may  be  entered  against  the  plaintiff  or  plaintiffs 
so  failing,  and  a  verdict  or  judgment  may  be  entered  in  favor  of  the 
others  for  the  interest  in  the  premises  which  they  may  be  respectively 
entitled  to  recover. 

Under  this  act,  one  of  several  plaintiffs  may  be  nonsuited,  and  the 
cause  go  on  as  to  the  rest.^ 

A  judgment  of  nonsuit  given,  although  one  of  the  defendants  was 
dead  at  the  time,  and  his  representatives  had  not  been  substituted,  has 
been  held  not  to  be  erroneous.^" 

19.  Verdict. 

After  a  trial  of  the  cause  in  the  same  mode,  and  under  the  same 
rules  of  evidence,  the  same  verdict  and  judgment  are  rendered  as  in 
the  form  heretofore  used.  It  is  the  uniform  practice  to  take  the 
verdict  for  the  plaintiff,  with  six  cents  damages  and  six  cents  costs. 
And  although  the  plaintiff  conveys  the  title  to  the  lands  claimed  pend- 

1  Winter  v.  Walter,  1  Wright  155.  '  5  S.  &  R.  536. 

»  Alden  V.  Grove,  6  Harris  377.  '  Act  3l8t   March  1823,  §   1,   Purd 

»  St.  Clair's  Heirs  v.  Shale,  8  Id.  105.  Big.  366,  pi.  14,  8  Smith  141. 

*  Wilkinson  v.  Pearson,  11  Id.  117.  *  O'Keson  v.  Silverthorn,  7  W.  &  S. 

6  Foster  v.  Gray,  10  Harris  10.  247 :  Hinckle  v.  Riffert,6  Barr  197. 

«  McKnight  v.  Kreutz,  1  P.  P.  Smith  i"  Niokle  v.  McFarland,  7  Watts  400. 
232. 
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ing  the  suit,  thereby  forfeiting  his  right  to  a  judgment  for  the  posses- 
sion, he  may,  nevertheless,  proceed  to  recover  nominal  damages  and 
full  costs,  because  the  defendant  unjustly  withheld  the  possession  at 
the  time  the  action  was  brought.' 

The  plaintiiF  is  not  bound  to  make  out  his  title  to  all  the  premises 
claimed  to  entitle  him  to  a  verdict  for  a  portion  of  them,  for  he  may 
recover  part  of  the  land  for  which  suit  is  brought.^  And  when  a  ver- 
dict was  given  for  the  plaintiff  for  one-half,  and  nothing  was  said 
respecting  the  other  half,  the  court  allowed  the  verdict  to  be  amended 
by  adding  "  and  for  the  residue  they  find  for  the  defendant,"  although 
there  was  nothing  to  amend  by  but  what  was  implied  in  the  verdict.^ 

If  the  jury  be  sworn  in  the  name  of  all  the  heirs  (and  one  of  them 
be  omitted)  and  a  verdict  be  rendered  accordingly,  the  irregularity 
will  not  be  a  ground  of  reversal.* 
(1).  Verdict  on  the  legal  title. 

In  all  cases  where  the  ejectment  is  in  the  nature  of  a  possessory 
action,  or  in  other  words,  where  the  direct  question  at  issue  is  the 
plaintiflF's  right  to  immediate  possession,  the  verdict  must  be  certain  as 
to  the  land  to  be  recovered ; '  it  must  be  sufficiently  certain  to  enable 
the  court  to  give  judgment,  and  the  sheriff  to  deliver  possession  in 
an  habere^  or,  at  least,  it  must  be  rendered  certain  by  a  reference  to 
something  of  a  permanent  and  public  nature.'  A  verdict,  therefore, 
referring  to  some  matter  of  record,  as  a  recorded  deed,  or  a  diagram 
filed  of  record  with  the  verdict,  or  to  natural  or  artificial  boundaries, 
will  be  good.'  But  a  verdict,  uncertain  in  itself,  is  not  helped  by  a 
reference  to  a  line  proved  by  witnesses  at  the  trial,  or  by  a  reference 
to  a  line,  the  starting-point  of  which  is  not  fixed  with  reasonable  cer- 
tainty, such  as  "  the  middle  of  a  stone  wall,"  in  the  boundary  of  a 
town  lot.'  Where  the  writ  was  indescriptive  except  by  adjoiners,  and 
the  verdict  was  general,  for  the  land  described  in  the  writ,  the  judg- 
ment was  reversed  on  the  ground  that  the  finding  was  too  vague  to 
sustain  it.'" 

A  verdict  for  the  use  and  benefit  of  the  house  and  store-room  is  a 
verdict  for  them,  and  is  not  the  less  certain  because  they  cannot  be 
advantageously  enjoyed  without  a  curtilage."  And  a  verdict  for  one- 
third  of  the  profits  of  the  land  described,  is  for  one-third  of  the  land 
itself  during  the  plaintiff's  life.'^ 

A  verdict  "  for  the  defendants"  generally,  was  held  to  be  a  proper 
verdict  where  in  an  ejectment  against  three,  one  confessed  judgment 
" as  to  himself  alone,"  and  the  others  took  "defence  for  the  undivided 
two-thirds."'^ 

Where  the  jury  found  that  the  defendant  was  entitled  to  so  many 
acres,  and  if  any  overplus  it  should  go  to  the  plaintiff,  the  court  held 

1  Murray  v.  Garretson,  4  S.  &  R.  130  ;         '  Hagey  v.  Detweiler,  11  Casey  409 
Freedly  v.  Mitchell,  2  Barr  100 ;  O'Don-         «  O'Keson  v.  Silverthorn,  7  W.  &  S 
nell  V.  Lynch,  1  W.  &  S.  285.  246. 

2  Santee  v.  Keister,  6  Binn.  36.  »  Hagey  v.  Detweiler,  11  Casey  409. 
1      =  Burrows  v.  Heysham,  1  Dallas  134.          "  Hunt  v.  McFarland,  2  Wright  69 

I      •  Lynch  v.  Cox,  11  Harris  265.  "  Miller  v.    Casselberry,    11   Wrieht 

5  O'Keson  v.  Silverthorn,  7  W.  &  S.  376. 
247  ;  Harrisburg  v.  Crangle,  3  Ibid.  462 ;         "  Ibid. 
Tyson  v.  Passmore,  7  Barr  274.  "  Cambria  Iron  Co.  ».  Tomb  3  P  P 

«  Green  v.  Watrous,  17  S.  &  R.  400.  Smith  422. 
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the  verdict  bad,  nor  would  they  cure  it  by  appointing  a  surveyor  to 
designate  the  rights  of  the  parties,  and  rendering  judgment  thereon.^ 
So  a  verdict  for  a  mortgagee  in  ejectment,  "he  to  extinguish  all 
.claims  of  the  Miles  family,"  was  deemed  uncertain  and  erroneous.^ 
So,  if  the  verdict  he  for  the  plaintiff,  and  that  he  shall  pay  the  defend- 
ant a  specified  compensation  for  improvements,  and  make  that  a  con- 
dition of  the  recovery,  a  judgment  upon  such  finding  would  be  errone- 
ous. But  if  in  such  a  case  the  jury  award  a  just  compensation  to  the 
defendant  for  improvements,  it  is  uncertain,  and  perhaps  would  not 
vitiate  the  part  which  is  certain,  the  verdict  being  complete  without  it.^ 
So  a  verdict  in  ejectment  "  for  the  plaintiff,  for  one  hundred  and  fifty 
acres,  part  of  the  land  claimed  in  the  writ,  and  not  guilty  as  to  the 
residue,"  without  designating  the  part  found,  is  bad  for  uncertainty, 
and  a  judgment  on  it  is  erroneous.'' 

A  verdict  finding  "  for  the  plaintiff  with  six  cents  damages,"  is  good 
when  the  praecipe  is  sufficiently  descriptive,  being  in  effect  a  finding  of 
the  issue  in  his  favor .° 

It  was  held  to  be  sufficiently  certain,  where,  upon  a  claim  for  fifty 
acres,  the  jury  found  "  for  the  defendant  for  ten  acres  forty  perches, 
the  meadow  on  the  west  side  of  the  creek,  and  for  the  plaintiff  for  the 
balance,"  and  per  Sergeant,  J. :  "  The  sufficiency  of  the  verdict  is  to 
be  judged  of  by  the  face  of  the  record.  It  is  good  if  it  finds  the  whole 
matter  in  issue.  Here  the  whole  matter  is  disposed  of  as  much  as  if 
it  had  found  the  whole  fifty  acres  for  the  plaintiff  or  defendant,  and  it 
would  not  be  pretended  such  a  verdict  would  be  defective."^  So  a 
verdict  for  the  plaintiff,  in  ejectment,  except  "  eight  acres  to  be  laid 
off  as  follows,  beginning  at  the  black  oak  or  factory  corner,  thence 
down  the  creek  so  far  as  to  include  the  house  and  stable,  thence  west- 
wardly  so  far  as  to  include  eight  acres  by  running  north  to  the  east 
and  west  line  of  said  tract,  thence  east  along  said  line  to  the  place  of 
beginning,"  is  sufficiently  certain.'^ 

Although  the  plaintiff  may  recover  less  than  he  claims,  yet  it  must 
consist  of  the  same  nature.  If  he  claim  an  undivided  moiety,  he  may 
recover  an  undivided  third,  &c.,  but  he  cannot  recover  an  undivided 
part  where  he  claims  an  entirety,  and  vice  versa.^  Though  the  plain- 
tiff may  recover  a  less,  yet  he  cannot  recover  a  greater  interest  than 
he  declares  for.'  After  judgment  obtained  for  a  moiety  of  the  land,  he 
may  sustain  a  new  ejectment  for  the  whole  against  the  same  parties 
without  taking  possession,  or  suing  out  a  writ  of  possession,  or  using 
any  means  to  enforce  the  former  judgment.  But  if,  after  recovery,  he 
harass  the  defendant  by  a  new  ejectment,  when  he  is  willing  to  surren- 
der, such  defendant  may  obtain  relief  on  motion.*" 

The  practice  has  been  to  institute  one  action  against  several  defend- 
ants holding  under  separate  titles,  because  the  defendants  may  defend 
separately  on  their  respective  titles,  as  if  each  had  been  sued  sepa- 

1  Smith  V.  Jenks,  10  S.  &  R.  153.  '  Ross  v.  Barker,  5  Watts  391. 

'  Bagley  v.  Wallace.  16  Ibid.  245.  «  1  Har.  &  J.  463,  n. ;  1  Taylor's  N. 

'  Allan  «.  Flock,  2  Pa.  R.  159;  Mar-    C.  Rep.  119;  2  Hayw.  Rep.  150,  222; 

tin  V.  Martin,  17  S.  &  R.  431.  contra,  3  Bibb  2. 
♦  Stewart  v.  Speer,  5  Watte  79.  "  3  Bibb  510. 

5  Ewing  V.  Alcorn,  4  Wright  501.  '"  Rambler  v.  Tryon,  7  S.  &  R.  90. 

«  Tryon  v.  Carlin,  5  Watts  372. 
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rately.      But  the  plaintiff  may,  if  he  think  proper,  bring  several 
actions.^  v 

(2).  Verdict  on  the  equitable  title. 

In  cases  where  the  ejectment  takes  the  place  of  a  bill  in  equity  for 
specific  performance  (and  greatly  more  than  half  of  our  ejectments  are 
of  this  description''),  on  the  principle  that  Chancery  supposes  that 
done  which  ought  to  be  done,  it  is  very  common  for  the  verdict  to  be 
conditional.  As,  for  instance,  where  a  jury  returned  a  verdict  for  the 
plaintiffs,  "  conditioned  that  the  defendant  shall  by  the  1st  day  of  next 
June  deposit  a  deed  or  acquittance  of  his  part  of  the  orchard,  now  in 
possession  of  the  plaintiffs,  and  forty  dollars  in  cash,  together  with 
costs  of  suit ;  then  judgment  to  be  entered  for  the  defendant."  "  In 
our  sister  States,  at  least  in  those  that  enjoy  the  benefit  of  a  separate 
administration  of  equity,  such  a  verdict  would  not  be  sustained,  with 
us  it  is  sustained  from  necessity.'"  In  this  way  the  "  verdict  may  be 
so  moulded  as  to  do  substantial  justice  between  the  parties."* 

A  judgment  in  ejectment  brought  to  enforce  specific  performance  of 
a  contract  for  the  sale  of  land,  is  not  an  ordinary  judgment  at  law,  but 
is  regarded  as  containing  the  substance  of  a  bill  in  equity  for  the  pay- 
ment of  money  by  one  party  and  the  conveyance  of  land  by  another.* 

A  conditional  verdict  should  always  fix  the  time  when  the  money  is 
to  be  paid.' 

Where  ejectment  is  brought  to  enforce  the  payment  of  purchase- 
money,  which,  by  the  agreement  of  the  vendor  and  the  vendee,  is  to  be 
paid  by  the  vendee  to  third  parties  in  discharge  of  a  certain  class  of 
debts  due  by  the  vendor,  the  proper  course  is  for  the  jury,  in  finding 
for  the  plaintiff,  to  find  also  the  amount  of  the  debts  thus  due,  and  to 
whom  they  are  payable,  providing  that,  on  the  payment  of  them,  the 
general  finding  for  the  plaintiff  is  to  be  released  .'^ 

Where  a  plaintiff  in  ejectment  claims  the  legal  title  clothed  with 
specific  trusts,  it  is  proper  for  the  court  to  direct  the  jury,  in  case  the 
plaintiff  is  entitled  to  recover,  to  find  a  conditional  verdict,  by  which 
the  land  will  pass,  charged  with  the  trust  in  question.* 

In  a  proper  case  under  our  practice,  compensation  may  be  allowed  in 
ejectment,  by  a  verdict  for  the  plaintiff,  subject  to  the  condition  of  his 
not  enforcing  the  judgment  till  he  has  paid  whatever  sum  may  be 
ascertained  by  the  jury.' 

A  conditional  verdict  has  the  effect  of  a  decree  in  chancery,  as  it 
enjoins  the  plaintiff,  until  he  does  what  he  ought  to  do,  and  thus  enda 
the  controversy.'" 

A  conditional  verdict  in  ejectment  by  husband  and  wife,  to  enforce 
the  trust  as  to  land,  charging  the  price  on  the  land  payable  to  the 
children,  according  to  the  trusts  in  the  will,  and  releasing  the  executors, 
has  been  held  to  be  proper .'' 

Where  a  legacy  was  left  to  a  married  woman,  to  be  invested  by  the 

'  White  V.  Pickering,  12  S.  &  R.  435 ;  «  Thompson  v.  McKinley's  Ex'rs,  11 

see  Burkhart  v.  Row,  4  Yeates  134.  Wright  353. 

"  Seitzinger  u.  Ridgway,  9  Watts  507.  '  Biddle  v.  Moore,  3  Barr  161. 

'  Coolbaugh  v.  Pierce,  8  S.  &  R.  419.  *  Hauberger  v.  Root,  5  Barr  108. 

GiBsos,  J.  '  Lariaon  v.  Burt,  4  W.  &  S.  27." 

*  Biddle  v.  Moore,  3  Barr  175.  '»  Hauberger  v.  Root,  5  Barr  112. 

'  Coughanour  v.  Bloodgood,  3  Casey  ''  Ibid.  108. 
285. 
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executors  of  the  will  of  the  testator  in  real  estate,  to  be  conveyed  to 
her,  for  her  sole  and  separate  use,  and  to  her  heirs  and  assigns  for  ever  ; 
but  not  to  be  liable  for  the  payment  of  any  of  the  debts  of  her  husband  ; 
and  a  house  and  lot  was  purchased,  which  cost  more  than  the  amount 
payable  on  the  legacy,  the  balance  being  made  up  by  the  husband  and 
wife  ;  and  after  the  property  was  conveyed  to  the  husband  and  wife,  for 
the  separate  use  of  the  wife,  a  judgment  was  entered  against  the  hus- 
band, and  the  property  levied  on  and  sold.  Held,  that  the  purchaser 
could  not  recover  the  property  subject  to  the  condition  that  he  pay  the 
net  amount  of  the  legacy,  with  interest ;  but  the  conditional  verdict 
should  be,  that  he  hold  till  defendants  pay  him  the  amount  of  purchase- 
money  advanced  by  the  husband  beyond  the  amount  paid  on  the 
legacy.' 

On  the  subject  of  conditional  verdicts  in  this  action,  Kogees,  J., 
after  remarking  that  the  rule  is  too  firmly  settled  to  be  questioned,  that, 
in  such  case,  the  vendee  has  his  election,  either  to  consummate  his  con- 
tract by  payment  of  the  amount  due,  or  to  forfeit  all  right  under  it  by 
a  neglect  to  pay,  says,  that  it  cannot  be  disguised  that  a  rigid  adhe- 
rence to  the  rule  has  produced  injustice  through  inability  of  the  vendee 
to  comply  with  the  exact  terms,  for  remedy  of  which  he  recommends  a 
modification  of  the  practice,  viz.:  Instead  of  framing  the  verdict  so 
that  an  absolute  title  vests  in  the  vendor  on  failure  to  pay  at  the  time 
fixed  by  the  verdict,  it  should  contain  a  deed  of  sale  by  the  sheriff  or 
a  master,  under  the  court's  direction,  for  the  vendor  and  vendee's 
benefit,  and  that  of  all  others  interested  in  the  proceeds.^ 

Where  the  vendor,  under  articles  of  agreement,  covenants  on  a 
specific  day  to  execute  a  deed  to  the  vendee  in  possession,  and  after- 
wards, without  tendering  a  deed,  brings  ejectment,  alleging  non-pay- 
ment of  the  consideration  by  the  vendee,  the  court  will  direct  a  condi- 
tional verdict  in  such  amount  as  on  performance  would  compensate  the 
plaintifi'  for  neglect  of  the  vendee ;  to  be  levied  on  delivery  of  a  deed 
of  such  a  character  as  to  secure  all  the  covenants  thereafter  to  be  per- 
formed.^ 

Where,  in  an  ejectment  against  one  in  possession  of  land,  conveyed 
to  him  to  hold  until  a  mortgage-debt  was  paid,  the  plaintiff  paid  the 
money  into  court,  and  an  absolute  verdict  was  given  in  his  favor,  it  was 
held  that  the  verdict  was  in  effect  conditional,  and  that  the  payment 
into  court  recognised  the  prior  rightfulness  of  the  defendant's  posses- 
sion.* 

A  vendor,  who  obtains  a  conditional  verdict  and  judgment  in  an 
action  of  ejectment  brought  against  his  vendee  to  enforce  the  payment 
of  purchase-money,  again  becomes  the  absolute  owner,  on  the  yen- 
dee's  non-compliance  with  the  conditions  of  the  verdict  at  the  time 
appointed.^ 

An  habere  facias  possessionem  can  only  be  issued  on  a  conditional 
verdict  in  ejectment  to  compel  specific  performance,  by  leave  of  court, 
who  will  refuse  it  except  where  it  appear  that  the  verdict  has  not  been 
complied  with.* 

•  Lichty  !■.  Ilager,  1  Harris  565.  °  Treaster  v.  Tleisher,  7  W.  &  S.  137, 
^  Hewitt  V.  Huling,  1  Jones  35.                 S.  P. ;  Hewitt  v.  Huling,  1  Jones  3.5. 

■■'  Hawk  V.  GreeQsweig,  2  Barr  295.  ^  Shaw  v.  Bayard,  4  Ban-  257. 

*  Zimmerman  v.  Eshbaoh,  3  Harris  420. 
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Where  time  admits  of  compensation,  it  is  not  an  essential  part  of  the 
contract,  and  failure  to  pay  instalments  at  the  time  appointed  is  no  bar 
to  an  ejectment  brought  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  land,  where  no  change  has  occurred  in  the  value  of  the 
property,  or  the  condition  of  the  parties.' 

If  compensation  be  due  to  the  defendant  for  any  damage  sustained 
by  him,  the  verdict  may  be  for  the  plaintiff,  subject  to  the  condition  of 
his  not  enforcing  the  judgment  till  he  has  paid  a  certain  sum  of  money 
in  liquidation  of  such  damage,  to  be  ascertained  by  the  jury.^ 

Where  ejectment  is  brought  by  the  vendor  on  articles  of  agreement 
for  the  sale  of  land,  for  the  purpose  of  enforcing  specific  performance 
of  the  same,  the  amount  due  on  the  articles  at  the  time  of  the  verdict 
rendered,  may  be  recovered.^ 

A  defendant  in  ejectment,  brought  to  enforce  the  payment  of  pur- 
chase-money under  articles  of  agreement,  is  liable  for  interest  during 
the  time  he  was  in  undisturbed  possession  of  the  rents  and  profits.* 

Where  the  title  of  the  defendant  is  legal,  and  he  has  no  equity  to  be 
protected,  the  verdict  should  not  be  conditional,  but  absolute.^  So, 
also,  where  a  vendee  has  offered  to  do  all  that  he  covenanted  to  do  he 
is  entitled  to  recover  in  ejectment,  and  the  verdict  should  be  absolute, 
and  not  conditional.^ 

The  condition  annexed  to  a  recovery  in  an  ejectment  for  purchase- 
money,  is  that  upon  the  performance  of  the  condition  the  recovery  shall 
be  released,  but  not  the  title  to  the  land.''  And  where  a  conditional 
recovery  comprises  the  whole  of  the  purchase-money,  upon  its'  payment 
the  court  will  by  virtue  of  its  equity  powers  interpose,  and  compel  the 
plaintiff  to  convey  the  title  in  fee  according  to  the  contract.* 

Where  one  brought  ejectment  on  his  legal  title  against  a  defendant 
in  possession,  who  alleged  a  parol  contract  for  the  purchase  of  the  lot, 
and  part  payment  of  the  purchase-money,  the  plaintiff  is  entitled  to  a 
conditional  verdict  for  the  balance  due  him  under  the  contract,  though 
he  had  made  no  dpmand  for  such  balance,  and  had  not  tendered  a  deed 
before  bringing  suit.' 

Though  the  defendant  had,  as  alleged,  bought  the  lot  in  question 
from  a  third  person,  under  the  agreement  that  the  plaintiff  should  take 
the  title  in  his  own  name,  he  could,  on  paying  the  purchase-money  and 
receiving  a  conveyance,  use  the  title  to  enforce  the  payment  to  himself 
by  a  conditional  verdict  in  ejectment.'" 

In  an  action  to  enforce  the  payment  of  purchase-money,  where  the 
plaintifi'  is  unable  to  give  a  complete  title,  if  he  can  give  title  to  one- 
half  only  the  defendant  may  elect  to  take  it,  and  will  be  entitled  to  a 
verdict  if  he  have  paid  the  one-half  of  the  purchase-money  with  inte- 
rest, if  less,  the  plaintiff  will  be  entitled  to  the  verdict,  to  be  released 
on  payment  of  that  portion  which  still  remains  unpaid.  If,  however, 
the  defendant  elect  to  rescind  the  contract  the  verdict  should  be  for  the 
plaintiff,  on  condition  that  he  repay  by  a  fixed  time  whatever  purchase- 
money  has  been  paid  him,  and  make  compensation  for  the  defendant's 

1  Remington  v.  Irwin,  2  Harris  143.  *  Patterson  v.  Wilson,  7  Harris  380. 

'  Larison  v.  Burt,  4  W.  &  S.  27.  '  Hamm  v.  Beaver,  1  Grant  448. 

'  Shaw  V.  Bayard,  4  Barr  257.  *  Ibid. 

*  Baslcin  v.  Houser,  3  Barr  430.  "  Lauer  v.  Lee,  6  Wright  165. 

'  Murphy  v.  Nathans,  10  Wright  508.  ">  Ibid. 
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improvements,  from  which  the  plaintiff  would  be  entitled  to  recover  the 
damages  done  to  the  property  by  waste  wrought  by  the  defendant.^ 

Where  a  party  recovers  premises  by  a  verdict  and  judgment  in  eject- 
ment, and  is  put  in  possession  under  the  judgment  in  such  action,  the 
defendant  cannot  afterwards  maintain  an  ejectment  to  recover  compen- 
sation for  improvements  made  while  in  possession  under  the  condemned 
title.  If  the  party  had  such  an  equity  it  did  not  constitute  a  title  to 
the  land,  but  merely  an  equitable  lien  and  a  right  to  hold  the  posses- 
sion until  it  was  satisfied,  and  having  failed  to  interpose  it  as  a  defence, 
and  to  have  it  enforced  by  a  conditional  verdict,  he  cannot  afterwards 
make  it  the  subject  of  an  independent  action.^ 

(8).  The  effect  of  two  or  more  verdicts  in  ejectment  at  common 
law. 

It  is  only  by  bearing  closely  in  mind  the  ancient  form  of  this  action 
(whereof  we  gave  a  short  account  at  the  commencement  of  this  chap- 
ter), that  we  can  understand  the  mystery  of  having  two  or  more  suits 
for  the  same  premises.  Ejectment  was  originally,  as  was  there  re- 
marked, only  an  action  of  trespass  by  a  lessee  against  one  who  had 
ousted  him  of  his  term,  and  only  damages  and  not  possession  were 
recovered.  And  when,  in  course  of  time,  the  latter  was  regained,  it 
was  always  so  done  only  on  the  ground  of  an  existing  lease.  And  as 
the  plaintiff  was  a  fictitious  person  twenty  different  leases  could  be 
made  for  the  same  premises,,  and,  as  far  as  the  record  was  concerned, 
it  never  could  appear  that  the  second  or  third  ejectment  was  brought 
for  the  same  thing  as  the  first.  Indeed,  the  second  ejectment  supposed 
a  new  demise.^  Any  number  of  successive  ejectments  could  be  brought, 
and  the  tenant  in  possession  could  never  protect  himself  by  the  result 
of  a  former  trial.  But,  nous  avons  change  tout  cela  in  1806,  as  to 
the  form  of  the  action,  and  in  1807  we  limited  the  number  of  suits 
which  may  be  brought,  "  but  courts  have  retained  the  doctrines  which 
were  attendant  upon  the  action  in  its  old  form.  Hence,  doubtless,  has 
grown  up  the  impression  that,  in  questions  of  title  as  to  land,  a  judg- 
ment is  not  conclusive,  as  in  questions  of  personalty.  The  allowance 
of  successive  writs  of  ejectment  furnishes  no  support  to  such  a  doctrine. 
The  inconclusiveness  of  a  verdict  and  judgment  in  ejectment  is  due  to 
the  form  of  action,  not  to  the  character  of  the  subject-matter  of  the- 
controversy.* 

We  can  now  understand  then  how  at  common  law,  two  verdicts  and 
judgments,  and  seventeen  years'  acquiescence,  were  held  not  to  be  a 
bar  to  an  ejectment.'  Nor,  where  several  verdicts  had  passed  in  favor 
of  one  party,  and  the  other  had  accepted  a  lease  of  him,  was  the  losi'ng 
party  concluded.*  The  court,  however,  after  four  similar  verdicts,  said 
they  would  prevent  further  controversy  by  staying  proceedings.^ 

The  Act  of  1807^  declares,  that  where  two  verdicts  in  ejectment 
between  the  same  parties  shall  be  given  in  succession  for  the  plaintiff 
or  defendant,  and  judgment  be  rendered  thereon,  no  new  ejectment 

1  Erwin  v.  Myers,  10  Wright  96.  *  White  v.  Kyle's  Lessee,  1  S.  &  R. 

'^  Paull's  Executors  v.  Eldred,  5  Casey  515. 

415.  '  Richardson  v.  Stewart,  2  S.  &  R.  87. 

'  Stevens  v.   Hughes,   7   Casey   385.  '  Lessee  of    Cherry   v.   Robinson,    1 

Strong,  J.  Yeates  52L 

*  Ibid.  '  Purd.  Dig.  366,  pi.  15. 
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shall  be  brought ;  but  where  there  may  be  verdict  against  verdict, 
between  the  same  parties,  and  judgment  thereon,  a  third  ejectment  in 
such  case,  and  verdict  and  judgment  thereon,  shall  be  final  and  conclu- 
sive, and  bar  the  right. 

Under  this  act,  it  has  been  determined  that  one  verdict  and  judg- 
ment, and  one  award  of  arbitrators,  under  the  Act  of  1810,  in  favor  of 
the  same  party,  are  not  a  bar  to  another  ejectment  by  the  other  party. 
The  intent  of  the  law  is,  that  to  bar  the  right,  there  must  not  only  be 
two  verdicts,  but  a  judgment  on  each  of  them,  and  not  only  two  judg- 
ments, but  a  verdict  preceding  each  of  them.  A  judgment  by  default 
would  not  be  within  its  meaning,  because  such  judgments  are  rendered 
■without  any  trial,  and  the  right  is  not  barred  unless  the  cause  be  twice 
decided  by  a  jury.'  But,  although  a  report  of  arbitrators  under  the 
Compulsory  Arbitration  Act,  is  not  in  spirit  by  any  means  equal  to  a 
verdict  and  judgment,  an  award  of  referees,  under  the  Act  of  1705,  to 
which  the  submission  is  voluntary,  has  as  much  efficacy  as  a  verdict  of 
twelve  men.  It  has  no  more,  however,  and  would  not  be  conclusive  of 
title,^  unless  the  reference  be  made  by  agreement  that  the  award  shall 
be  final ;  the  award  is  then  more  operative  than  a  verdict,  and  is  con- 
clusive.' The  foregoing  provision  is  not  intended  to  bar  the  party 
from  bringing  a  new  ejectment  for  the  same  land  upon  the  same  title, 
until  after  two  decisions  should  be  had  against  him  upon  a  full  view 
and  consideration  of  the  whole  case,  either  by  two  judgments  of  a  court 
of  competent  jurisdiction,  rendered  upon  general  verdicts,  or  cases 
stated,  or  in  cases  of  demurrer  to  the  pleadings  or  the  evidence.^ 

To  give  effect  to  two  verdicts  as  a  bar  to  another,  they  must  be  not 
only  for  the  same  land  and  between  the  same  parties  or  those  claiming 
under  them,  but  they  should  have  been  on  the  same  title.'  It  is  imma- 
terial whether  the  verdicts  be  successive  or  alternate.^  The  intention 
of  the  legislature  obviously  was  to  make  two  verdicts  and  judgments 
thereon  in  favor  of  the  same  title,  between  the  same  parties,  or  their 
assignees,  claiming  the  same  property  adversely  to  each  other,  final 
and  conclusive,  so  as  to  end  legislation  under  the  same  titles,  whether 
such  ejectment  was  between  the  same  parties,  individually,  or  their 
respective  heirs  or  assignees.'' 

A  plaintiif  in  whose  favor  a  verdict  in  ejectment  was  rendered  may 
maintain  a  second  ejectment  for  the  same  land  without  taking  posses- 
sion, or  issuing  process  for  that  purpose  under  his  first  ejectment, 
provided  oppression  be  not  intended.* 

Though  a  former  verdict  in  ejectment  between  the  same  parties 
ought  not,  as  a  general  rule,  to  control  the  verdict  in  another,  yet,  if 
the  latter  is  delayed  for  more  than  twenty  years  after  the  facts 
occurred,  the  former  verdict  ought  not  to  be  disturbed.' 

A  verdict  and  judgment  for  defendant  in  an  action  of  trespass  on 

'  Ives  V.  Leet,  14  S.  &  R.  303.  v.  WatBon,  1  Watts  344 :  Drexel  v  Man 

=>  Duer  «.  Boyd,  1  S.  &  R.  208.  2  Barr  267,  271.  «' "■  J-'^an, 

'  Calhnun'3    Lessee    v.    Dunning,   4         "  Drexel  v.  Man,  2  Barr  267 

Dallas  120 ;  see  this  case  reviewed  in         '  Ibid. 

Duer  V.  Boyd,  1  S.  &  R.  209,  213,  and  in         » Ross  v.  Pleasants,  7  Harris  157  ■  see 

Davis  V.  Havard,  15  S.  &  R.  172.  Rambler  v.  Tryon,  7  S.  &  R   95        ' 
*  Mercer  «.  Watson,  1  Watts  344.  '  Wilson  w.   Bigger,' 7  W    &S    111  • 

5  Treaster  v.  Fleisher,  7  W.  &  S.  137 ;  see  Williams  v.  Landman  s'w   *'«?  fii' 

Kinter  i>.  Jenks,  7  Wright  449  ;  Mercer  tv .  a  o.  oi. 


EFFECT   OF   TWO   VERDICTS.  341 

general  issue  and  liberum  tenementum  pleaded,  is  not  conclusive  of  the 
title  in  ejectment.* 

The  doctrine  of  Stevens  v.  Hughes,^  that  a  judgment  in  trespass 
upon  a  traverse  of  the  plea  of  liberum  tenementum,  estops  the  party 
against  whom  it  has  been  rendered  from  afterwards  controverting  the 
title  to  the  same  freehold,  in  a  subsecjuent  action  of  trespass,  has  not  been 
applied  to  ejectments.  Although  such  application  may  yet  be  made.^ 
A  verdict  for  costs  and  damages  after  plaintiff  has  parted  with  his 
title,  does  not  bar  his  vendee.* 

Where  two  ejectments  had  been  brought  for  parts  of  the  same  land, 
in  one  of  which  a  verdict  and  judgment  was  rendered  for  the  undivided 
moiety  of  a  certain  lot,  and  in  the  other  for  the  whole  of  the  tract,  the 
two  verdicts  and  judgments  are  conclusive  of  the  moiety  only,  arid 
are  not  a  bar  to  a  third  ejectment  between  the  same  parties  for  the 
remainder  of  the  land.' 

For  the  relief  of  the  parties  in  possession  the  Legislature,  in  1863, 
enacted  the  following  :  *  In  all  legal  actions  of  ejectment,  wherein  there 
has  been  or  shall  be  one  verdict  and  final  judgment,  or  verdict  and 
judgment  against  verdict  and  judgment,  between  the  same  parties,  and 
the  party  or  parties,  his  or  their  heirs  or  assigns,  remaining  in  posses- 
sion of  the  premises,  the  title  to  which  is  or  may  be  in  controversy, 
shall  be  desirous  of  settling  the  same,  it  shall  be  lawful  for  such  party 
or  parties  so  in  possession,  to  enter  a  rule  upon  the  adverse  party 
claiming  title  to  such  premises,  requiring  him  or  them  to  commence  his 
or  their  second  or  third  action  of  ejectment,  as  the  case  may  be,  within 
two  years  thereafter,  or  show  cause  why  the  same  cannot  be  so  brought; 
which  rule  shall  be  entered  of  record,  in  the  case  last  tried  between 
the  parties,  and  shall  be  served  and  returned  by  the  sheriff  as  writs  of 
summons  are  served  and  returned. 

Whenever  the  party  or  parties  upon  whom  such  rule  shall  have  been 
served  shall  fail  to  appear  and  show  cause  why  such  action  should  not 
be  brought  within  two  years  after  such  service,  it  shall  be  the  duty  of 
the  court  to  enter  judgment,  and  make  the  rule  absolute  against  the 
party  so  failing;  which  judgment  shall  be  final  and  conclusive  between 
the  parties,  their  heirs  and  assigns,  in  the  same  manner  as  a  second  or 
third  verdict  and  judgment  between  the  same  parties  would  be  if  regu- 
larly rendered  upon  trial.^ 

(4).  Effect  of  Two  Verdicts  in  Ejectment  on  the  Equitable  Title. 
The  fact  that  ejectment  is  used  to  try  two  kinds  of  titles, — legal  and 
equitable, — has  been  the  cause  in  this  State  of  conflicting  legislation 
and  adjudication.  Since,  as  we  have  seen,  there  can  be  any  number 
of  successive  ejectments  clustering  around  a  legal  title,  it  was  sup- 
posed that  the  same  was  true  of  equitable  titles,  and  that  the  Act  of 
1807  which  restricted  the  former  to  two  applied  equally  to  the  latter. 
In  1840,  in  Seitzinger  v.  Ridgway,*  much  to  the  surprise  of  the  legal 
profession,  the  doctrine  was  announced,  that  one  verdict  with  judgment 
in  an  ejectment,  brought  by  a  vendee  to  compel  the  specific  perform- 

'  Kerr  v.  Chess,  7  Watts  367.  "  Act  14th  Dec,  I  1,  Purd.  Dig.  1324 

»  7  Casey  383.  Pamph.  L.  1123. 
»  Sabins  v.  MoGhee,  12  Casey  453.  '  Ibid.  §  2. 

'  Blackmnre  v.  Gregg,  10  Watts  222.  *  9  Watts  496. 

*  Kinter  v.  Jenks,  7  VVright  44.5. 
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ance  of  articles  of  agreement  touching  the  sale  of  land,  was  conclusive 
between  the  parties  and  a  bar  to  a  subsequent  action.  The  grounds  on 
which  this  decision  rests  are,  that  as  when  the  ejectment  takes  the  place 
of  a  bill  in  chancery  it  must  accord  with  the  well-established  rule  of 
that  court,  which  makes  one  judgment  there  given  under  similar  cir- 
cumstances as  to  specific  performance  conclusive  between  the  same 
parties  and  those  claiming  under  them.  Up  to  the  time  of  this  deci- 
sion, our  books  of  reports  draw  no  distinction  between  the  two  kinds 
of  verdicts  on  the  two  kinds  of  titles.  It  was  even  decided  in  substance, 
in  Stevenson  v.  Kleppinger,'  that  after  the  defeat  or  success  of  an 
equitable  title  in  a  first  ejectment  another  might  be  maintained.^ 

This  decision,  asserting  a  doctrine  that  had  not  been  understood  and 
which  had  not  prevailed  in  practice,  was  at  once  counteracted  by  the 
legislature  which  enacted  the  following :  ^ 

Resolution  of  5th  May  1841,  §  5 :  That  the  provisions  of  the  4th 
section  of  an  act,  entitled  "  A  supplement  to  an  act  to  regulate  arbi- 
trations and  proceedings  in  courts  of  justice,"  passed  the  13th  day  of 
April  1807,  declaring  that  "  where  two  verdicts  shall,  in  any  writ  of 
ejectment,  between  the  same  parties,  be  given  in  succession  for  the 
plaintiff  or  defendant,  and  judgment  be  rendered  thereon,  no  new  eject- 
ment shall  be  brought  but  where  there  may  be  verdict  against  verdict 
between  the  same  parties  and  judgment  thereon,  a  third  ejectment  in 
such  cases,  and  verdict  and  judgment  thereon,  shall  be  final  and  con- 
clusive, and  bar  the  right,"  shall  be  construed  to  extend  to  all  actions 
of  ejectment,  whether  the  same  be  founded  on  a  legal  or  equitable  title, 
or  such  action  be  brought  as  a  substitute  for  a  bill  in  equity,  or  for  any 
other  object  or  purpose  whatever. 

Then  came  the  following,  which  was  a  partial  change  of  the  resolu- 
tion of  1841,  but  not  a  total  repeal  :^ — 

Act  of  21st  April  1846,  §  1.*  In  all  actions  of  ejectment,  hereafter 
tried,  to  enforce  the  payment  of  purchase-money,  wherein  time  becomes 
of  essence  in  the  finding  of  the  jury,  or  in  a  judgment,  by  confession, 
by  fixing  a  time  for  such  payment,  one  verdict  and  judgment  thereon 
unreversed,. or  a  judgment  in  such  case,  by  confession,  shall  be  conclu- 
sive between  the  parties ;  and  a  failure  to  pay  the  money  within  the 
time 'so  fixed,  shall  be  deemed  a  rescission  of  the  contract  between  the 
parties,  and  shall  render  such  judgment  absolute  ;  and  in  all  such 
actions  tried  since  the  5th  day  of  May  1841,  wherein  by  the  finding 
of  the  jury,  or  by  a  confession  of  judgment  by  the  defendant,  time 
became  of  essence  as  aforesaid,  it  shall  be  lawful  for  any  such  defend- 
ant, within  two  years  after  the  passage  of  this  act,  to  commence  an 
action  and  therein  to  enforce  his  contract  in  such  case,  on  paying  the 
amount  of  purchase-money,  interest  and  costs,  due  thereon,  together 
with  such  sum  as  the  jury,  trying  the  cause,  may  deem  reasonable  for 
any  improvement  made,  and  increase  in  the  value  of  the  property  since 
the  trial  of  such  case,  to  be  paid  within  such  reasonable  time  as  may 
be  fixed  by  the  jury,  under  the  direction  of  the  court ;  and  if  not  paid 
within  such  time,  such  failure  to  pay  shall  operate   as  an   absolute 

'  5  Watts  420.  '  Peterman  v.  Huline,  7  Casey  435. 

2  Meyers  v.  Hill,  10  Wright  12.  ^  Pamph.  L.  424 

"  Pamph.  L.  445. 
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rescission  of  the  contract  between  the  parties,  and  as  judgment  for 
costs  against  the  party  so  failing  to  pay. 

At  this  point  of  time,  the  preceding  legislation  was  thus  commented 
onby  Gibson,  C.  J.:  "Subsequent  to  the  decision  of  this  court,  in 
Seitzinger  v.  Ridgway,  the  legislature  enacted  that  a  party  should  not 
be  barred  in  any  case  by  less  than  two  verdicts  and  judgments  ;  but 
still  later  declared  that  one  verdict  and  judgment  shall  be  conclusive  in 
actions  of  ejectment  brought  '  to  enforce  the  payment  of  purchase- 
money,  wherein  time  becomes  of  the  essence  of  the  finding  of  the  jury.' 
It  is  plain,  from  the  words  of  it,  that  this  declaratory  act  applies  to 
the  specific  case  of  a  plaintiff  vendor,  who  had  recovered  a  verdict  for 
the  land,  in  which  the  jury  had  given  the  defendant  time  to  redeem, 
for  in  no  other  case  can  time  be  of  the  essence  of  the  finding."^ 

It  was  subsequently  held  that  the  only  case  in  which  a  party  in  an 
action  of  ejectment  is  barred  by  less  than  two  verdicts  and  judgments, 
is  the  specific  one  recognised  by  the  Declaratory  Act  of  April  21st 
1846,  where  a  plaintifi"  vendor  has  recovered  a  verdict  for  the  land,  in 
which  the  jury  have  given  the  defendant  time  to  redeem.^ 

The  Act  of  21st  April  1846,  relating  to  equitable  actions  of  eject- 
ment to  Enforce  the  payment  of  purchase-money,  limiting  a  vendee  to 
one  ejectment,  applies  only  to  actions  founded  on  the  co7itract,  and  the 
"act  does  not  apply  where  the  purchase-money  has  been  paid  by  the 
vendee  before  he  institutes  an  action  of  ejectment.' 

"  We  know  that  Chief  Justice  Gibson  has  said  that  the  Act  of  21st 
April  1846  applies  only  to  the  case  of  ejectment  by  a  vendor,  and  a 
verdict  in  his  favor,  with  time  to  vendee  to  redeem.  And  as  the 
words  of  the  wise  are  very  naturally  taken  on  trust  when  duty  does 
not  require  us  to  test  them,  we  find  his  saying  several  times  quoted, 
without  question :  3  Casey  428,  468  ;  7  Id.  435.  But  in  no  instance 
where  this  has  been  said  was  it  a  point  before  the  court.  Always  it  is 
a  mere  opinion  by  the  way.  And  the  very  reason  that  is  given  for  it 
shows  its  erroneousness  ;  '■  for  in  no  other  (case)  can  time  be  of  the 
essence  of  the  finding.'  This  shows  that  the  learned  chief  justice  had 
not  thought  of  the  case  of  a  vendor  in  possession,  and  refusing  to  per- 
form where  the  verdict  would  be  regularly  against  him,  with  condition 
that  the  vendee  shall  perform  in  a  time  named.  There  time  is  mani- 
festly of  the  essence  of  the  finding  ;  and  the  reason  is  good  for  nothing 
in  the  face  of  the  fact,  that  here  we  have  a  verdict,  in  an  action  by  a 
vendee  in  which  time  is  an  essential  element.  And  in  the  latter  part 
of  the  act  the  case  of  ejectment  by  vendee  against  vendor,  and  a  ver- 
dict allowing  time  is  provided  for.  The  thought  intended  to  be 
expressed  is  rather  that  the  vendee  alone  needs  a  verdict  on  time,  than 
that  he  alone  can  be  defendant  in  such  a  case.  He  mat/  have  it  as 
plaintiif."^  "  When  Chief  Justice  Gibson  said  that  the  Act  of  1846 
applied  only  where  the  vendor  sues,  he  was  showing  that  it  did  not 
apply  in  action  of  ejectment  on  a  constructive  mortgage  ;  and  what  he 
meant  to  say,  therefore,  was,  that  it  applied  only  between  vendor  and 
vendee,  and  not  between  mortgagor  and  mortgagee.  His  remark  was 
more  special  than  he  intended.  Stated  generally,  as  we  have  sug- 
gested, its  logical  fitness  is  manifest."" 

'  6  Barr  390.  *  Hill  v.  Oliphant,  5  Wright  374. 

2  Ibid.  *  Ibid. 

'  Paull  V.  Oliphant,  2  Harris  342. 
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As  far  as  the  "purchase-money"  mentioned  in  the  statute  is  con- 
cerned, LowRiE,  C.  J.,  says  that  we  ought  to  read  "  specific  perform- 
ance "  in  lieu  thereof,  if  we  would  not  stick  in  the  bark  of  the  stat.ute.' 

Where  the  grantor  in  a  conveyance  absolute  on  its  face,  but  in  fact 
by  way  of  mortgage,  having  tendered  the  amount  of  the  debt,  brought 
an  action  of  ejectment  in  the  nature  of  a  bill  in  equity,  to  redeem  the 
land,  and  paid  the  money  into  court,  and  the  jury  gave  a  verdict  for 
the  defendant  for  part,  and  for  the  plaintiff  for  the  residue,  and  further 
found  that  the  defendant  was  not  entitled  to  any  of  the  money  in  court, 
the  debt  having  been  satisfied  out  of  the  profits  of  the  land  before  suit 
brought,  and  the  plaintiif  then  obtained  an  order  to  take  the  money  out 
of  court,  and  received  his  costs  from  the  defendant,  the  other  costs 
being  paid  at  the  time  ;  it  was  held,  that  under  the  Act  of  5th  of  May 
1841,  the  verdict  and  proceedings  in  this  suit  were  no  bar  to  a  subse- 
quent ejectment  by  the  plaintifi'  for  the  whole  of  the  same  premises.^  , 

In  1850  the  legislature  passed  two  acts,  the  first  of  which  repeals 
the  resolution  of  1841,  and  the  second  declares  that  it  is  ilot  retrospec- 
tive.    They  are  as  follows : — 

Act  of  30th  April  1850,  §  5.  The  5th  section  of  the  act  passed  on 
the  5th  May  1841,  entitled  "  A  resolution  relative  to  the  Warren  Bridge 
Company,  and  for  other  purposes,"  be  and  the  same  is  hereby  repealed.* 

The  repeal  is  here  direct  and  positive  in  its  terms,  and  consequently 
restores  the  law  to  what  it  is  declared  to  be  in  Seitzinger  v.  Ridgway.* 

Act  of  8th  May  1850,  §  18.=  The  repeal  of  the  5th  section  of  the 
Act  of  the  5th  of  May  1841,  entitled  "An  act  relating  to  the  Warren 
Bridge  Company,  and  for  other  purposes,"  by  the  5th  section  of  the 
Act  of  30th  of  April  1850,  entitled  "  An  act  to  incorporate  the  Pres- 
byterian Congregation  of  Fruit  Hill,  in  the  county  of  Clearfield,  and 
relative  to  actions  of  ejectment,"  shall  not  have  any  effect  upon  actions 
of  ejectment  pending  in  any  of  the  courts  of  this  commonwealth  at  the 
time  of  the  s'aid  repeal,  and  which  were  brought  since  the  passage  of 
the  said  Act  of  the  5th  of  May  1841 ;  but  all  such  actions  of  ejectment 
shall  be  tried  and  finally  determined  as  though  the  5th  section  of  the 
said  Act  of  the  5th  of  May  1841  was  in  full  force. 

Thus  ends  this  vexed  question,  and  Seitzinger  v.  Ridgway  is  again 
the  law.  "  The  framer  of  the  law  of  5th  May  1841  perhaps  intended 
to  assail  the  doctrines  of  Seitzinger  v.  Ridgway ;  but  it  was  substaui 
tially  vindicated  by  the  legislature  by  the  Act  of  21st  of  April  1846, 
and  fully  reinstated  by  the  repeal  of  the  law  of  1841  by  the  Acts  of 
30th  of  April  and  8th  of  May  1850."  « 

Again,  although  in  a  case  in  which  it  became  unnecessary  to  deter- 
mine whether  a  verdict  and  judgment  in  a  former  ejectment  were  con- 
clusive or  not,  Lewis,  C.  J.,  said  "  the  judgment  was  certainly  a  decree 
in  favor  of  her  (the  defendant's)  equitable  title.  It  was  pronounced 
in  an  action  brought  after  the  passage  of  the  Act  of  30th  of  April 
1850,  the  object  of  which  was  to  restore  the  rule  established  in  Seit- 
zinger V.  Ridgway." ' 

'  Hill  V.  Oliphant,  5  Wright  374.  *  Peterman  v.  Huling,  7  Casey  435 

=  Ilinman  v.  Kent,  3  Harris  14.  '  Pampb.  L.  71G. 

'  This  act  has  not  been  enrolled  nor         *  Amick  v.  Oyler,  1  Casey  508. 
published,  in  consequence  of  the  nou-         '  Beck's    Executors    v.    Graybill,    4 

payment  of  the  enrolment  tax  ;    but  is  Casey  66. 
nuue  the  less  operative :  vide  7  Casey  435. 
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And  lastly,  "We  are  led  alike  by  our  own  reasoning,  by  the  legis- 
lative understanding,  and  by  past  judicial  recognition,  to  the  conclu- 
sion that  the  5th  section  of  the  Act  of  April  30th  1850  is  in  force,  that 
it  has  repealed  the  resolution  of  1841,  and,  consequently,  that  the  doc- 
trine of  Seitzinger  v.  Ridgway  is  now  the  law  of  this  state."  '■ 

The  statute  of  April  13th  1807,  making  two  verdicts  and  judgments 
thereon  in  ejectment  conclusive,  was  intended  to  supply  a  want  of 
equitable  jurisdiction  in  the  State  courts,  and  will  not  prevent  the 
Circuit  Court  of  the  United  States,  having  complete  equity  powers, 
from  enjoining  a  plaintiff  in  ejectment  on  the  law  side  of  that  court 
from  proceeding  further  in  his  suit,  a  proper  case  being  made  out, 
though  the  identical  title  in  question  has  not  in  form  been  settled,  in 
accordance  with  the  act.^ 

It  must  be  remembered,  that  the  rule  that  one  verdict  and  judgment 
on  an  equitable  title  is  conclusive  between  the  parties,  and  a  bar  to  any 
subsequent  ejectment  for  the  same  land,  applies  only  where  the  action 
is  to  be  regarded  as  a  bill  in  equity,  and  not  as  a  possessory  ejectment 
at  common  law.  Therefore,  where  land  is  bought  under  articles  of 
agreement,  and  paid  for,  one  verdict  against  the  title  claimed  is  not 
conclusive,  because  no  conditional  verdict  could  be  required,  and  there- 
fore nothing  like  a  decree  for  specific  performance.^  And  in  order  to 
give  to  a  judgment  the  effect  of  the  rule  in  Seitzinger  v.  Ridgway,  it 
must  be  shown  distinctly  that  the  equitable  title  was  directlj'  in  issue, 
and  decided  upon.'' 

A  conditional  recovery  for  the  payment  of  one  instalment  of  the 
purchase-money  of  real  estate,  is  no  bar  to  an  action  on  a  future  instal- 
ment.* 

20.  JSTew  Trial. 

As  to  new  trials  in  actions  of  ejectment,  they  are  seldom  granted 
when  the  verdict  is  given  for  the  defendant,  because  all  parties  remain- 
ing in  the  same  situation  they  were  in,  previously  to  the  commence- 
ment of  the  action,  the  claimant  may  bring  a  second  ejectment  without 
subjecting  himself  to  additional  difficulties  ;  but  this  principle  does  not 
apply  when  the  verdict  is  given  against  the  defendant.  The  possession 
is  then  changed.  The  defendant  in  the  first  ejectment  becomes  the 
plaintiff  in  the  second,  and  is  obliged  to  give  evidence  of  his  own  title 
instead  of  merely  rebutting  the  claim  set  up  by  his  opponent ;  and  as 
this  is  a  point  of  material  consequence  to  him,  the  courts  rather  lean 
to  new  trials  on  behalf  of  defendants  in  ejectments,  especially  on  the 
footing  of  surprise.^  And  where  there  is  ground  to  apprehend  that 
the  jury  have  erred,  and  that  the  Statute  of  Limitations  may  defeat  a 
new  suit,  even  two  verdicts  the  same  way  will  be  no  bar  to  a  new  trial.^ 

The  court  has  power  to  extend  the  time  fixed  by  the  jury  for  the 
payment  of  the  value  of  improvements,  where  the  entry  of  judgment 
has  been  delayed  by  the  pendency  of  a  motion  for  a  new  trial.* 

'  Peterman  v.  Huling,  7  Casey  437  ;  *  Meyers  v.  Hill,  10  Wright  9. 

Strong    J.      Beaffirmed   in   Waters   ».  *  Hamm  v.  Beaver,  1  Grant  448. 

Bates  8  Wrieht  476  '  1  W.  Bl.  345,  348 ;  Adams  389,  4th 

^  Craft  V.  Lathorp,  2  Wall.  C.  C.  B.,  Am.  Ed. ;  15  Johns.  317  ;  8  Johns.  489.  - 
111.     Geier,  J.  '  Mitchell  v.  Mitchell,  4  Binn.  180. 

"Taylor  v.  Abbott,  5  Wright  352.  *  Pendleton  v.  Biohey,  8  Casey  58. 
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21.  Final  Judgment. 

When  the  defendant  appears,  pleads,  and  a  verdict  passes  against 
him,  judgment  may  be  entered  as  in  other  cases.  The  plaiijtiff  may 
have  execution  by  a  writ  oi  habere  facias  possessionem,  for  the  posses- 
sion, and  a,  fieri  facias  or  capias  ad  satisfaciendum  for  the  costs  sepa- 
rately, or  he  may  have  the  writ  of  possession  with  a  clause  oi  fi.fa. 
or  ea.  sa.  for  the  costs  in  one  writ  at  his  pleasure ;  ^  and  the  latter  is 
the  more  usual  form. 

By  the  judgment  in  ejectment,  after  verdict  for  the  plaintiff,  he  is 
entitled  to  possession  of  the  lands  recovered  by  the  verdict,  as  it  does 
not  acquire  any  title  thereto,  except  such  as  he  previously  had.  If, 
therefore,  he  have  a  freehold  interest  in  them,  he  is  in  as  a  freeholder  ; 
if  he  have  a  chattel  interest,  he  is  in  as  a  termor ;  and  if  he  have  no 
title  at  all,  he  is  in  as  a  trespasser,  and  is  liable  to  account  for  the  pro- 
fits to  the  legal  owner,  without  any  re-entry  on  his  part;^  the  verdict 
in  ejectment  being  no  evidence  in  a  subsequent  action  even  between  the 
same  parties.^  Since,  however,  the  claimant  has  a  mere  possession 
given  to  him  by  the  judgment,  it  may  be  asked  how  he  can  become 
seised  according  to  his  title,  if  he  have  more  than  a  chattel  interest  in 
the,  land  ?  This  is  effected  by  a  fiction.  It  is  a  rule  of  law,  that 
when  a  man  having  a  title  to  an  estate  comes  into  possession  of  it  by 
lawful  means,  he  shall  be  in  possession  according  to  his  title  ;  and, 
therefore,  when  once  possession  is  given  by  the  sheriff,  the  possession 
and  the  title  are  said  to  unite,  and  the  plaintiff's  lessor  holds  the  lands 
according  to  the  nature  of  his  interest  in  them.^ 

Where  an  agreement  was  entered  into  upon  the  trial  of  an  action  of 
ejectment,  by  which  judgment  was  to  be  entered  in  favor  of  the  plain- 
tiff, to  be  released  and  vacated  on  the  payment  of  a  certain  sum,  on  or 
before  a  certain  day,  together  with  costs,  otherwise  the  judgment  to 
stand  in  full  force  and  virtue,  it  was  held  that  the  time  was  in  this  case 
of  the  essence  of  the  contract,  and  that  the  judgment  became  absolute 
on  the  failure  of  the  defendant  to  pay  at  the  appointed  time.' 

It  is  the  purpose  of  such  ejectment  to  foreclose  the  defendant's 
equity,  and  if  the  money  be  not  paid  at  the  time  appointed  he  has  no 
longer  any  interest  in  the  land."  And  the  law  of  21st  of  April  1846, 
was  only  declaratory  of  the  existing  law  on  this  subject.^ 

As  the  judgment  is  grounded  on  the  verdict,  it  ought  not  to  be 
entered  up  for  more  land  or  for  different  parcels,  than  the  defendant 
was  found  guilty  of  by  the  verdict,  though  a  variance  between  the  ver- 
dict and  judgment  occasioned  by  the  misprision  or  default  of  the  clerk 
in  entering  the  judgment,  is  not  fatal,  but  may  be  amended  by  the  court 
even  after  a  writ  of  error  brought.'  So,  after  judgment  and  execution 
executed  after  the  expiration  of  the  term  laid  in  the  declaration,  the 
court  will  permit  the  term  to  be  enlarged  by  the  defendant  in  error,  on 
paying  the  costs  of  the  writ  of  error.'  After  judgment,  every  possible 
intendment  is  made  in  favor  of  the  claimant ;  and  if  the  title  declared 

'  See  2  Arch.  Pr.  53.  v.    Haling,    1    Jones    335  ;    Waters   v 

'  1  Burr.  60,  90,  114.  Waters,  8  Casey  307. 
'  1  Mod.  10  P.  L.  31 ;  18  Johns.  78 ;         «  Chew  v.  PhiUippi,  8  Casey  205 
sed  vide,  2  Dunl.  Pr.  990.  '  Ibid.  I 

*  Adams  on  Ej.  391,  4th  Am.  Ed.  «  Cro.  Jac.  632,  ca.  5. 

'  Gable  v.  Hain,  1  Pa.  R.  2G4 ;  Hewitt         '  Kiddle  v.  Fiudlay,  6  S.  &  R.  227. 
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on  can,  by  any  means,  be  supposed  to  exist  consistently  with  the  judg- 
ment, such  judgment  will  be  supported.'  In  our  practice,  the  entry 
of  judgment  is  informal.  If  for  the  plaintiif,  for  the  whole  premises 
claimed,  the  verdict  and  judgment  are  general ;  if  for  a  part  only,  the 
portion  recovered  is  shortly  specified  in  the  verdict,  and  for  the  residue, 
the  finding  is  for  the  defendant.^ 

Our  peculiar  practice,  which  in  other  cases  makes  a  judgment  of 
revival  a  judgment  of  recovery,  and  not  an  award  of  execution  merely, 
has  not  been  extended  to  a  scire  facias  on  a  judgment  in  ejectment, 
nor  could  it  be,  for  the  original  judgment  is  not  for  money  but  for 
land.^ 

When  ejectment  is  served  on  a  tenant  who  notifies  not  his  landlord 
to  appear,  judgment  by  default  will  be  opened  and  landlord  let  in  to 
contest  the  title.'' 
22.   Costs. 

The  costs  are  taxed  as  in  other  cases.  The  Consent  Rule,  and  the 
penalty  of  costs  on  the  defendant  for  refusing  to  confess,  have  no  exist- 
ence in  our  practice. 

Upon  the  entry  of  an  amicable  action  of  ejectment,  parties  are  liable 
for  all  costs  which  may  accrue,  and  it  is  too  late,  after  verdict  and  judg- 
ment, for  one  of  two  defendants  to  say  that  he  had  no  interest  in  the 
result.' 

If  the  defendant  be  entitled  to  costs  either  upon  verdict,  or  where 
the  plaintiff  is  nonsuit,  he  may  issue  execution  for  them  as  in  personal 
actions.  The  jury  cannot  find  for  the  plaintiff,  and  give  costs  to  the 
defendant."     But  the  plaintiff  may  release  the  costs.^ 

When  the  defendants,  who  had  entered  in  possession  under  a  lease 
from  the  widow  of  the  owner  of  the  equitable  title,  who  by  agreement 
of  the  heirs  was  to  have  the  land  during  her  lifetime,  paid  the  balance 
of  the  purchase-money  under  an  ejectment,  brought  during  the  lifetime 
of  the  widow  to  recover  the  same,  and  received  a  legal  conveyance 
from  the  vendor,  it  was  held  that  they  were  entitled  to  retain  the  land 
as  security  for  the  purchase-money  so  paid  and  the  costs  of  the 
ejectment.* 

Where  a, plaintiff  brought  ejectment  on  the  legal  title,  and  the  de- 
fendant gave  in  evidence  an  agreement  to  sell  and  convey  to  him  the 
premises,  and  paid  the  purchase-money  into  court,  it  was  held  that  the 
plaintiff  was  entitled  to  a  verdict  for  nominal  damages  and  costs.' 

If  a  jury  find  for  the  plaintiff,  they  cannot  impose  any  part  of  the 
costs  upon  him.  If  he  is  entitled  to  recover  at  all,  he  is  entitled  to 
full  costs." 

A  judgment  for  the  plaintiff  on  a  conditional  verdict  is  for  costs  as 
well  as  for  land,  and  if  it  become  absolute,  the  plaintiff  is  entitled  to 
delivery  of  the  land  as  well  as  process  for  costs.'' 

A  bill  for  the  services  of  a  surveyor  appointed  by  the  court,  under  a 

1  Str.  1180 ;  see  Ibid.  835,  908  ;  Cro.  "  Allen  v.  Flock,  2  Pa.  R.  159. 

El.  186,  oa.  8  ;  2  Dunl.  Pr.  1041,  2.  '  Ibid. 

'^  See  Burrows  v.  Heysham,  1  Dallas  *  Leitoh  v.  Little,  2  Harris  250. 

234.  '  Cadwalader  v.  Berkheiser,  8  Casey 

'Foster  u.  Fox,  4  W.  &  S.  95.  43. 

♦  Wharton  v.  Botham,  3  W.  &  S.  158.  '"  Gill  v.  Gill,  1  Wright  312. 

5  Bs-ak  V.  Harper,  8  Barr  249.  "  Bradley  v.  O'Donnell,  4  Wright  479. 
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rule  authorizing  such  appointment  in  ejectment  cases,  is  not  taxable 
against  'the  losing  party  as  a  part  of  the  costs  of  the  case.'_ 

A  defendant  joined  but  not  proven  in  possession  after  disclaimer,  is 
entitled  to  a  verdict  and.costs.^  So,  also,  one  who  has  rebutted  the 
fact  of  possession.' 

'  If  no  more  is  recovered  than  the  part  excluded  by  the  description, 
the  plaintiff  cannot  recover  costs.*  But  if  a  plaintiff  include  in  his 
writ  more  land  than  the  defendant  claims,  and  there  be  no  disclaimer 
or  surrender  until  the  trial,  the  plaintiff,  whatever  the  result  as  to  the 
contested  part  of  the  land,  will  be  entitled  to  recover  costs.*^ 
23.  Beath  of  Parties. 

When  either  plaintiff  or  defendant  dies  before  judgment,  the  writ 
does  not  abate,  but  the  person  or  persons  next  in  interest  may  be  sub- 
stituted for  the  plaintiff  or  defendant  thus  dying.«  Under  this  provi- 
sion it  was  lately  held,  where  a  trustee  died  pending  an  ejectment,  and 
by  his  will  devised  his  real  estate,  without  naming  particularly  the 
land  in  dispute,  to  his  widow  and  some  of  his  sons,  that  the  devisees 
were  "  the  persons  next  in  interest,"  and,  therefore,  entitled  to  be 
substituted.^ 

The  suggestion  of  death  of  one  of  several  defendants  need  not,  it 
would  seem,  be  entered  on  the  record  of  nisi  prius  ;^  and  as  the  prac- 
tice of  making  up  issue-rolls  has  been  abolished,  it  follows  that  it  is 
sufficient  to  enter  it  on  the  judgment-roll ;  which  entry  ought,  strictly, 
to  be  made  as  of  a  term  previous  to  the  trial,  and  the  venire  should  be 
awarded  to  try  the  issue  against  the  surviving  defendants  ;'  although, 
where  in  such  case  the  venire  was  awarded  against  all,  upon  suggest- 
ing the  death  of  the  one  upon  the  roll  after  the  verdict,  the  plaintiff 
had  judgment  for  the  whole,  against  the  others.'"  But  if  the  lessor 
proceed  to  trial,  and  obtain  judgment  against  all  the  defendants,  with- 
out such  suggestion,  it  is  error,  because  there  can  be  no  judgment  or 
verdict  against  a  person  not  in  being." 

The  entry  of  the  judgment,  notwithstanding  the  death  of  one  of 
several  defendants,  ought  to  be  general,  that  the  plaintiff  recover  against 
the  survivors  ;  but  execution  must  not  be  taken  out  for  more  than  the 
plaintiff  has  a  right  to  recover." 

If  an  ejectment  be  brought  against  baron  and  feme,  and  the  plaintiff 
have  a  verdict  against  both,  but,  before  judgment,  the  husband  dies, 
the  plaintiff,  on  suggesting  his  death,  may  have  judgment  against  the 
wife  ;  because,  having  been  found  guilty  of  the  trespass,  she  must  have 
obtained  the  unlawful  possession  jointly  with  her  husband,  or  have  had 
the  whole  possession  in  her  own  right ;  and,  in  either  case,  the  posses- 
sion is  wholly  in  her,  on  the  death  of  her  husband.'^ 

At  common  law,  in  real  actions  where  land  was  recovered,  the  de- 

»  Caldwell  v.  Miller,  10  Wright  233.  pra.     See   Darne  v.  Welsh,  7   S.  &  R. 

'  Tripner   v.  Abrahams,    11   Wright  203. 

220.  '  Hunt  V.  Crawford,  3  Pa.  R.  42G. 

'  Helfenstein  v.  Leonard,  14  Wright  '  Adams  397,  4th  Am.  Ed. 

461.  "  1  Burr.  362. 

*  Kirkland    v.   Thompson,    1    P.    F.  "  Ld.  Raym.  716. 

Smith  216.  "  Adams  on  Ej.  398,  4th  Am.  E.l. 

'  Kirlipatriok  v.   Vanhorn,   8   Casey  "  I  Burr.362 :  Adams398  4th  Am  Ed 

131.                        '  I'Cro.  Jac.   356,   ca.   12;    1    liolle's 

«  i  3,  Act  of  13th  April  1807,  ut  svr  Rep.  14. 
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mandant,  after   a  year  had   elapsed  from   the  entering  of  judgment, 
might  take  out  a  scire  facias  to  revive  it.^     If  the  plaintiff  have  ne- 
glected to  sue  out  his  writ  of  possession  in  that  time,  he  must  revive 
the  judgment  as  in  other  cases. ^ 
24.  Error. 

Upon  a  writ  of  error  to  remove  a  verdict  and  judgment  in  ejectment 
for  the  plaintiff,  and  an  assessment  in  favor  of  the  defendant,  of  the 
value  of  his  improvements  upon  the  land  recovered,  the  judgment  for 
the  plaintiff  may  be  affirmed  and  the  assessment  in  favor  of  the  defend- 
ant be  quashed.'  "The  plaintiff,"  said  Gibson,  C.  J.,  delivering  the 
opinion  of  the  court,  "  assigns  for  error  that  the  jury  have  clogged  her 
recovery,  with  compensation  for  improvements,  though  the  defendants 
themselves  were  actually  seated  on  the  land  when  it  was  assessed.  It 
was  on  that  ground  that  it  was  recovered  ;  and  though  an  award  of 
compensation  was  sustained  in  Gilmore  v.  Thompson,*  where  the  tax 
had  been  paid,  yet  it  was  because  the  purchaser  was  ignorant  of  the 
fact,  and,  therefore,  an  innocent  improver.  But,  is  a  purchaser  an 
innocent  improver  of  land  known  to  him  to  have  been  seated  when  it 
was  taxed  ?  There  is  no  touch  of  innocence  in  his  complexion.  The 
business  is  to  distinguish  the  valuation  from  the  verdict ;  for  it  is  cer- 
tainly true  that  a  judgment  is  ordinarily  an  entire  thing,  that  cannot 
be  partly  affirmed  and  partly  reversed.  Yet  that  is  to  be  predicated 
with  a  grain  of  allowance  ;  for  it  may  undoubtedly  be  reversed  for  the 
costs  which  are  a  part  of  the  entire  sum,  and  aiSrmed  for  the  residue  ; 
and  in  Hiester  v.  Boas,^  where  that  was  done,  the  rule  was  said  to  be 
inapplicable  to  a  judgment  for  distinct  matters.  And  in  Bayne  v. 
Gay  lord,''  an  erroneous  certificate  of  balance  found  on  a  plea  of  set- 
off, was  quashed  as  being  no  part  of  the  verdict,  while  the  judgment 
was  affirmed.  The  principle  of  that  case  rules  the  present.  The  value 
of  improvements  is  ascertainable  as  a  separate  matter,  for  which  there 
is  neither  judgment  nor  execution,  the  means  of  enforcement  being  a 
stay  of  proceedings  till  the  amount  be  paid  ;  and  the  assessment  of 
compensation,  therefore,  is  distinctly  no  part  of  the  verdict." ' 

In  an  action  of  ejectment  to  enforce  the  payment  of  purchase-money, 
the  six  months  allowed  by  the  jury  for  payment  of  the  purchase-money 
having  expired  during  the  pendency  of  the  writ  of  error,  the  same 
length  of  time  after  the  aflBrmance  of  the  judgment  was  allowed  for  its 
payment.' 

The  practice  in  regard  to  writs  of  error  has  been  already  stated.' 

The  English  statutes  in  force  in  this  State  are  there  given,"  and  the 

16  &  17  Car.  II.  ch.  8,  §  3,  whereby  the  bail  in  error  is  made  to  apply 

to  actions  of  ejectment,  may  be  found  quoted  at  length  in  Purd.  Dig." 

25..  Nolle  Prosequi. 

As  in  other  actions  founded  in  tort,  the  plaintiff  in  ejectment,  where 
there  are  several  defendants  who  plead  jointly,  may  enter  a  nolle  prose- 
qui against  some,  and  proceed  against  the  others.'^ 

'  2  Dunl.  Pr.  1083.  ^  Miles  v.  Williamson,  12  Harris  135. 

2  Tidd  1U89.'  '  Vol.  I.  p.  676. 

5  Miller  V.  Keene,  5  Watts  348.  '"  Vol.  I.  p.  686. 
*  3  Watts  106.  "  Page  411  (e). 

'  6  S.  &  R.  30.  "  Dual.  Pr.  1045  ;  Bingh.  on  Judgm. 

6  3  Watts  301.'  52 ;  Freedly  v.  Mitchell,  2  Barr  100. 
'  McCoy  V.  Leightoer,  Ibid.  350. 
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A  plaintiff  may  waive  proceedings  against  defendants  added  by  the 
sheriff,  under  section  2,  Act  1807,  and  may  elect  to  go  only  against 
those  named  in  the  writ.' 

26.  Execution  hy  Habere  Facias  Possessionem. 

The  subject  of  execution  for  the  recovery  of  costs  has  been  noticed 
in  a  foregoing  section.  In  this,  our  attention  shall  be  confined  to  the 
manner  in  which  the  plaintiff  may  have  execution  for  the  land  reco- 
vered. An  execution,  however,  is  unnecessary,  if  the  party  can  enter 
peaceably,  and  take  possession  of  the  land  ;^  for,  as  between  parties 
and  privies,  the  judgment  protects  him  from  being  a  trespasser ;  but 
his  entry  must  be  made  within  the  time  laid  in  the  demise.^ 

The  execution,  in  this  action,  is  by  writ  of  habere  facias  posses- 
sionem, or,  as  it  is  commonly  called,  a  writ  of  possession. 

The  writ  of  habere  facias  possessionem  is  directed  to  the  sheriff  of 
the  county  where  the  action  is  laid  ;  and  after  reciting  the  judgment, 
commands  him  "  that  justly  and  without  delay  the  aforesaid  A.  B.  (the 
plaintiff),  his  possession  of  and  in  the  premises  aforesaid,  with  the 
appurtenances  you  cause  to  have,  and  how  you  shall  have  executed 
this  writ,  make  known  to  our  judges  at,  &c."*  It  has  been  already 
seen  that  a  clause  of  fi.fa.  or  ca.  sa.  for  the  costs  may  be  included  in 
the  same  writ.  The  execution  is  tested,  signed,  and  made  returnable 
on  a  general  return-day,  as  in  other  cases. 

As  the  writ  only  refers  to  the  premises  mentioned  in  the  declaration, 
which  is  sometimes  too  general  to  serve  as  a  direction  to  the  sheriff,  it 
is  the  practice  for  the  plaintiff,  at  his  own  peril,  to  point  out  to  the 
sheriff  the  premises  whereof  he  is  to  give  him  possession,  and  if  he 
take  more  than  he  has  recovered  in  the  action,  the  court  will  interfere 
in  a  summarj^  manner,  and  compel  him  to  make  restitution.^  ^So,  where 
the  plaintiff  in  ejectment,  as  tenant  in  common,  recovered  possession 
of  five-eighths  of  a  cottage,  with  the  appurtenances,  and  a  writ  of  pos- 
session was  executed  by  the  sheriff,  who  turned  the  tenant  out  of  pos- 
session of  the  whole,  and  locked  up  the  door,  a  rule  was  made  upon  the 
sheriff  and  lessor  of  the  plaintiff,  to  restore  the  tenant  to  possession 
of  three-eighth  parts  of  the  premises ;  otherwise,  he  would  be  obliged 
to  bring  another  ejectment  for  the  same." 

The  court  will  also,  if  circumstances  require,  interfere  before  the 
execution  of  the  writ,  and  restrain  the  lessor  from  taking  possession  of 
more  than  he  is  entitled  to.''  So,  where  the  jury  gives  a  general  ver- 
dict for  the  plaintiff  in  ejectment,  but  he  shows  title  only  to  a  moiety 
of  the  premises,  the  court  will  not  set  aside  the  verdict,  but  will  order 
him  to  take  possession  of  the  moiety  only.'  And  if  the  plaintiff  is 
bound  in  equity  to  make  title  to  the  defendant,  for  a  part  of  the  pre- 
mises, the  court  will  do  the  defendant  justice  by  staying  the  execution 
on  the  judgment  until  the  title  is  secured.^ 

No  tenant  who  was  in  possession  anterior  to  the  commencement  of  an 
ejectment  can  be  dispossessed  upon  a  judgment  and  writ  of  possession 

,      '  Freedly  v.  Mitchell,  2  Barr  100.  R.  101. 

^  Bauders  v.  Fletcher,  11  S.  &  R.  420 ;         «  3  Wills.   49  ;   Adams  21     411    4th 

12  Mod.  398.  Am.  Ed. ;  Tidd  1091. 

'  13  Johns.  229.  '  7  T.  R.  118,  n. ;  Barnes  468. 

*  See  Graydon's  Forms  151,  and  for         '  1  Johns.  Oas.  101. 
return.  Ibid.  333.  »  Mathers  v.  Akewrieht,  2  Binn  93. 

5  See  Strickland  v.  Strickland,  6  S.  & 
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to  which  he  is  not  a  party  ;  and  if  a  tenant,  whose  possession  is  dis- 
tinct from  that  for  which  the  action  was  brought,  be  turned  out,  he  may 
have  a  writ  of  restitution.' 

Under  this  writ,  the  sheriff  or  his  deputy  delivers  the  plaintiff  pos- 
session of  the  premises  recovered  ;  and,  as  the  words  of  the  writ  are, 
"  that  he  cause  him  to  have  possession,  &c.,"  there  must  be  a  full  and 
actual  possession  given  by  the  sheriff;  and  consequently  all  power 
necessary  for  this  end  must  be  given  him  ;  therefore,  he  may  call  the 
pogse  comitatus  to  his  aid,  and  if  the  recovery  be  of  a  house,  the 
sheriff  may  justify  breaking  open  a  door,  if  he  be  denied  entrance  by 
the  tenant,  because  the  writ  cannot  be  otherwise  executed ;  but  he 
ought  to  signify  the  cause  of  his  coming,  and  request  that  the  doors 
may  be  opened  ;^  and  after  he  has  got  admission,  he  may  remove  all 
persons,  goods,  &c.,  from  off  the  premises  before  he  gives  possession.^ 
If  there  be  several  tenements  in  possession  of  several  tenants,  he  must 
give  possession  of  them  separately  by  turning  out  the  tenants  ;  *  for  the 
delivery  of  one  messuage  or  parcel  of  land,  in  the  name  of  all,  is  not, 
in  that  case,  a  good  execution  of  the  writ ;  because  the  possession  of 
one  tenant  is  not  the  possession  of  the  other,  each  having  a  several 
possession.  But  it  seems  that  if  all  the  messuages  or  lands  were  in  the 
occupation  of  one  tenant,  it  is  sufficient  to  give  possession  of  one  mes- 
suage or  parcel  of  land  ia  the  name  of  all ;  and  this,  indeed,  seems  to 
be  the  safest  way  for  the  sheriff,  because  he  executes  the  writ  at  his 
peril ;  and,  therefore,  if  he  gives  possession  of  any  messuages  or  land 
not  recovered,  and  not  included  in  the  habere  facias  possessionem,  he 
is  a  trespasser.^  But  the  surest  way  is  said  to  be,  for  the  sheriff  to 
remove  all  tenants  out  of  each  house,  or  parcel  of  land,  and  when  the 
possession  is  quitted,  to  deliver  it,  to  the  plaintiff;  for  if  the  sheriff  turn 
out  all  the  persons  he  can  find  in  the  house,  and  give  the  plaintiff,  as 
he  thinks,  quiet  possession,  and  after  the  sheriff  is  gone,  there  appear 
to  be  some  persons  lurking  in  the  house,  this  is  no  good  execution,  and 
the  plaintiff  may  have  a  writ  of  habere  facias.^  On  a  recovery  of 
land,  being  part  of  a  highway,  the  sheriff  should  deliver  possession 
subject  to  the  right  of  passage  over  it.' 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  court,  on 
an  affidavit,  will  grant  an  attachment  against  the  party,  whether  he  be 
the  defendant  or  a  stranger  ;  because,  the  writ  is  the  process  of  the 
court,  and  any  disturbance  given  to  the  execution  of  it,  is  a  contempt 
of  the  authority  of  the  court  from  whence  it  issues,  and  as  such,  will 
be  punished  by  the  court  ;^  and  the  process  is  not  understood  to  be 
executed,  nor  the  execution  complete,  until  the  sheriff  and  officer  are 
gone,  and  the  plaintiff  left  in  quiet  possession." 

Formerly,  if  the  writ  was  returned  by  the  sheriff,  though  not  filed, 
it  seems  no  new  habere  facias  could  issue  ;  because,  when  the  return 
was  made,  it  became  a  record  which  the  court  was  entitled  to.  This 
mischief  has,  however,  been  remedied  by  the  Act  of  1st  February 

'  1  Cainea's  Rep.  500.  420  ;  Adams  on  Ej.  413,  4th  Am.  Ed. 

^  Bins,  on  Ex'ns  252  ;  5 'Ken.  91.  ^  Tidd  1090;  1  Leon.  145. 

>  1  lIv.  145.  '  Tidd  1091. 

•  2  Ro.  Abr.  180  ;  2  Arch.  Pr.  531.  «  6  Mod.  27 ;  s.  c.  Salk.  321,  pi.  7. 

'  Bingh.  on  Ex'ns  252 ;    1  Ro.  Rep.  =  Griffeth  v.  Dobson,  3  Pa.  R.  228. 
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1834/  which,  after  reciting  that  inconvenience  frequently  occurs  to 
plaintiflFs  in  ejectment  from  the  re-entry  of  the  defendants  or  persons 
claiming  under  them  on  the  lands  recovered,  after  the  execution  and 
return  of  the  writ  of  habere  faciag  possessionem,  and  that  the  plaintiffs 
are  obliged  to  resort  to  a  new  ejectment,  and  that  it  is  proper  to  render 
recoveries  in  ejectment  more  effectual,  declares  that  it  shall  be  the 
duty  of  the  court,  in  which, a  judgment  in  ejectment  shall  be  reco- 
vered, on  the  application'  of  the  plaintiff,  his  agent,  or  attorney,  and 
on  cause  shown,  to  award  alias  and  pluries  writs  of  habere  facias 
possessionem,  from  time  to  time,  notwithstanding  any  or  all  preceding 
writs  may  have  been  returned  executed  ;  and  the  additional  costs  shall 
be  taxed  and  collected  in  the  usual  manner :  Provided,  That  such 
application  shall  be  made  within  three  years  after  the  return-day  of 
the  preceding  writ. 

Before  the  passage  of  the  foregoing  act,  it  was  held  that  where,  after 
judgment  in  ejectment,  a  writ  of  habere  facias  was  issued  and  the  plain- 
tiff put  in  possession,  and  a  few  days  afterwards,  before  the  return  of 
the  writ,  the  defendant  obtained  possession  by  fraud  and  retained  it 
forcibly,  these  circumstances  alone  were  insufficient  to  entitle  the  plain- 
tiff to  recover  in  a  second  ejectment.^ 

Where  a  stranger  turns  the  plaintiff  out  of  possession,  after  execution 
fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an  indictment  for 
a  forcible  entry,  when  the  force  will  be  punished.  The  reason  is,  that 
the  title  was  never  tried  between  the  plaintiff  and  the  stranger,  who 
may  claim  the  land  by  title  paramount  to  that  of  the  plaintiff,  or  he 
may  come  in  under  him  ;  and  then  the  recovery  and  execution  in  the 
former  action  ought  not  to  hinder  the  stranger  from  keeping  that  pos- 
session which  he  may  have  a  right  to-.  If  the  law  were  otherwise,  the 
plaintiff  might,  by  virtue  of  a  new  habere  facias,  turn  out  even  hi& 
own  tenants,  who  came  in  after  the  execution  executed,  whereas  thb 
possession  was  given  him  only  against  the  defendant  in  this  action, 
and  not  against  others  who  were  not  parties  to  the  suit.'  On  tht 
other  hand,  if  after  the  sheriff  has  delivered  to  the  plaintiff  the  pro 
portion  that  he  has  recovered  in  ejectment,  and,  after  the  return-day 
of  the  writ,  the  plaintiff  ousts  the  defendant  of  the  whole,  the  court 
will  not  restore  the  defendant  in  a  summary  way;  though  it  might  be 
otherwise  if  there  is  an  actual  ouster  before  the  return-day.^  Nor 
after  judgment  in  ejectment  for  non-payment  of  rent,  and  possession 
delivered,  will  the  court  restore  possession  summarily,  upon  a  tender 
of  the  rent  due.^ 

When  the  recovery  in  ejectment  is  of  an  undivided  part  of  the  pre- 
mises, the  sheriff  must  put  the  plaintiff  into  actual  possession  thereof 
along  with  the  defendant ;  and  if,  after  bemg  so  put  into  possession,  he 
be  ousted  by  the  defendant,  he  may  have  an  alias  habere  facias.^ 

If  the  sheriff,  on  the  habere  facias,  deliver  possession  of  the  wrong 
tract  or  premises,  the  wrong  may  be  remedied  by  ejectment,  or  by 
application  to  the  court,  who  have  ample  power  to  do  the  defendant 
justice.' 

'  Purd.  Dig.  367,  pi.  19,  Paraph.  L.  26.  2  Binn.  4.50. 

■'  Griffeth  v.  Dobson,  3  Pa.  R.  228.  '  1  Wash.  C.  C.  R.  466. 

2  Tidd  1093.  •  A.sh  v.  McGill,  6  Wb.  391. 

*  Gardiner  v.  Schuylkill  Bridge  Co.,  '  bhaw  v.  Bayard,  4  Barr  2-57. 
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Where  an  habere  facias  had  issued  on  a  judgment  in  ejectment,  and 
was  set  aside  because  of  an  agreement  among  the  parties,  subsequent 
to  the  judgment,  and  inconsistent  with  the  execution  thereof,  the  award 
of  restitution  is  of  course.' 

Restitution  may  be  enforced  by  order  and  attachment  for  contempt, 
or  by  writ  of  restitution ;  but  the  latter  mode  is  more  direct,  and  more 
consistent  with  the  genius  of  our  judicial  proceedings.^ 

If  the  plaintiff,  in  executing  his  writ,  takes  land  for  which  he  had 
not  shown  title  in  the  ejectment,  the  defendant  is  always  relieved  on 
motion.' 

After  a  year  and  a  day,  if  the  plaintiff  have  previously  neglected 
to  sue  out  his  writ  of  possession,  he  must  revive  the  judgment  by  scire 
facias  as  in  other  cases.*  A  judgment  in  ejectment  for  the  term  and 
damages  and  costs,  cannot  be  revived  by  scire  facias  against  the  heira 
alone  ;  the  personal  representatives  must  be  made  defendants ;  ^  nor 
can  the  scire  facias  issue  against  the  representatives  of  a  deceased 
defendant  without  making  the  survivors  parties.* 

This  writ  of  habere  facias  can  only  be  issued  on  a  conditional  ver- 
dict in  ejectment  to  compel  specific  performance,  by  leave  of  court, 
who  will  refuse  it  except  when  it  appear  that  the  verdict  has  not  been 
complied  with.^ 

Where  it  was  agreed  by  the  conditional  verdict,  in  an  action  brought 
to  compel  payment  of  balance  of  purchase-money  due  under  articles 
of  agreement,  that  on  failure  to  make  payment  on  the  times  fixed, 
the  land  should  be  sold  under  direction  of  the  court,  and  the  money 
raised  to  be  applied  to  the  payment  of  the  amount  due,  and  the  land 
was  so  sold  upon  such  failure  for  less  than  the  balance  due  to  the 
plaintiff,  the  purchaser  who  still  held  the  legal  title  to  the  land,  he  was 
entitled  to  a  writ  of  habere  facias  possessionem  and  fieri  facias  for 
costs.' 

Where  a  defendant  in  ejectment  after  judgment,  and  before  the 
issuing  of  an  habere  facias,  severed  and  removed  from  the  premises  cer- 
tain fixtures,  it  was  held  that  the  plaintiff  could  not  maintain  replevin 
to  recover  the  articles  removed,  but  he  may  have  an  action  for  mesne 
profits,  or  a  writ  of  estrepement.^ 

A  defendant  having  confessed  judgment  in  an  ejectment  to  enforce 
the  payment  of  purchase-money,  to  be  released  on  payment  of  the 
money  in  two  instalments,  the  plaintiff  assigned  that  falling  due  last, 
before  either  was  due,  after  this  assignment,  he  had  no  right  to  take 
out  a  habere  facias  before  the  last  instalment  was  due.'" 

After  judgment  and  a  writ  of  habere  facias  issued,  it  is  the  duty  of 
the  sheriff  to  execute  the  writ  by  ejecting  the  defendant  with  his  fam- 
ily, and  the  wife  cannot  prevent  it  by  setting  up  title  in  herself,  as  it 
was  the  duty  of  the  husband  to  have  defended  his  possession  upon  her 
title." 

Where  a  period  of  four  months  was  fixed  upon  in  the  verdict  for 

1  Greer  et  al.  v.  McClelland  d  al.,  7  '  Shaw  v.  Bayard,  4  Barr  257. 

Leg.  Int.  202.  '  Bradley  v.  O'Donnell,  4  Wright  479. 

■'  Ibid.  '  Powell  V.  Smith,  2  Watts  126. 

•'  Nurris  v.  Hamilton,  7  Watts  91.  "  Boyd  v.  MoNaughton,  1  P.  F.  Smith 

*  See  Tidd  1089.  225. 

'  1  Littell's  Ky.  Pi.ep.  243.  "  Johnson  v.  Fullerton,  8  Wright  466. 

•  Ibid. 
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payment  by  the  defendant,  and  judgment  was  not  entered  thereon  till 
the  expiration  of  the  four  months,  execution  issued  immediately  after 
the  judgment  became  absolute  was  not  premature.* 
27.  Re-entry  for  Breach  of  Covenant. 

It  has  long  been  the  practice  to  insert  in  leases  and  ground-rent 
deeds,  a  clause  or  proviso  that,  in  case  of  non-performance  or  breach 
of  the  covenants  on  the  part  of  the  lessee  or  grantee,  the  lessor  or 
grantor,  his  heirs  or  assigns,  may  re-enter  and  repossess  the  land,  as 
of  his  or  their  former  estate,  and  expel  all  other  occupiers  therefrom. 
The  questions  which  have  arisen  under  provisos  of  this  kind  relate 
principally  to  covenants  for  the  non-payment  of  rent,  and  it  is  to  pro- 
ceedings in  such  cases  that  our  remarks  will  be  directed.  It  is  hardly 
necessary  to  premise,  that  without  such  a  clause  in  the  lease,  the  lessor 
cannot  recover  back  the  possession  during  the  continuance  of  the  term, 
although  the  tenant  should  neglect  to  render  his  rent,  or  otherwise  dis- 
regard the  conditions  of  his  grant.^ 

When  provisos  of  this  nature  were  first  introduced,  the  ancient  prac- 
tice prevailed  ;  and  of  course  actual  entries  were  there  made  in  those, 
as  in  all  other  cases ;  and  it  seems  also  to  have  been  necessary,  for 
some  years  after  the  modern  practice  was  invented  and  the  sealing  of 
leases  dispensed  with,  for  landlords  to  make  actual  entries  upon  the 
lands,  before  they  could  take  advantage  by  ejectment  of  the  forfeiture 
of  a  lease.  This  useless  form  is  now  abolished ;  but  as  the  right  to 
make  the  entry  is  still  necessary,  the  provisions  are  continued  to  the 
present  day  in  their  ancient  terms.^ 

The  proceedings  at  common  law  for  the  breach  of  a  covenant  for  the 
payment  of  rent,  preparatory  to  bringing  an  ejectment,  are  very 
minute  and  complicated.  First,  a  demand  of  the  rent  must  be  made, 
either  in  person,  or  by  an  agent  properly  authorized.^  Secondly,  the 
demand  must  be  of  the  precise  rent  due  ;  for  if  he  demand  a  penny 
more  or  less,  it  will  be  ill.  Thirdly,  it  must  be  made  precisely  upon 
the  day  when  the  rent  is  due  and  payable,  by  the  lease,  to  save  the 
forfeiture  ;  as,  where  the  proviso  is,  "  that  if  the  rent  shall  be  behind 
and  unpaid  by  the  space  of  thirty  or  any  other  number  of  days  after 
the  day  of  payment,  it  shall  be  lawful  for  tlie  lessor  to  re-enter,"  a 
demand  must  be  made  on  the  thirtieth  or  last  day.  Fourthly,  it  must  be 
made  at  such  a  convenient  time  before  sunset,*  that  the  money  may  be 
counted,  and  the  necessary  receipt  or  acquittance  given,  while  there  is 
light  enough  reasonably  to  do  so ;  therefore,  proof  of  a  demand  made 
in  the  afternoon  of  the  last  day,  without  showing  in  what  part  of  the 
afternoon  it  was  made,  and  that  it  was  towards  sunset,  or  late  in  the 
afternoon,  is  not  sufficient.^  Sixthly,  it  must  be  made  upon  the  land,^  and 
at  the  most  notorious  place  of  it.  Therefore,  if  there  be  a  dwelling- 
house  upon  the  land,  the  demand  must  be  at  the  front  or  fore-door, 
though  it  is  not  necessary  to  enter  the  house,  notwithstanding  the  door 

1  Allen  V.  Woods,  12  Harris  76.  *  Roe  d.  West  u.  Davies,  7  East  363. 

'  Litt.    1325 ;    6   Bao.   Abr.    37 ;    11         '  According  to   Doe  d.   Wheeldon  v. 

Johns.  163  ;   Adams  on  Ej.  -183  et  seq.  Paul,  3  G.  &  P.  613,  the  demand  ought 

4th  Am.  Ed.  to  be  made  at  the  last  hour  of  the  day, 

'  Salk.  259,  pi.  13 ;  s.  c.  Ld.  Eaym.  at  sunset. 
750 ;  Doug.  477  ;  1  Ventr.  248 ;  3  Keb.         «  17  Johns.  60. 
:ili5.                   ,  '  Koyer  v.  Ake,  3  Pa.  R.  464. 
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be  open  ;  but  if  the  tenant  meet  the  lessor,  either  on  or  off  the  land,  at 
any  time  of  the  last  day  of  payment,  and  tender  the  rent,  it  is  suffi- 
cient to  save  a  forfeiture,  for  the  law  leans  against  forfeitures. 
Seventhly,  but  if  a  place  be  appointed  where  the  rent  is  payable,  in 
that  case  the  demand  must  be  made  at  such  place.  Eighthly,  a  demand 
of  the  rent  must  be  made  in  fact,  although  there  should  be  no  person 
on  the  land  ready  to  pay  it.'  Nor  are  these  the  only  difficulties  to 
which  a  landlord,  by  the  common  law,  is  subject.  The  courts,  not- 
withstanding his  compliance  with  all  the  required  formalities,  would 
set  aside  the  forfeiture,  upon  the  payment  of  the  debt  and  costs,  at  any 
time  before  execution  executed  ;  ^  and  the  tenant  might  at  any  time 
apply  to  a  court  of  equity  for  relief.'  Where  an  ejectment  is  brought 
upon  a  clause  of  re-entry,  and  less  than  six  months'  rent  is  due,  all 
these  evils  still  exist,  in  England  and  New  York ;  but  by  the  provisions 
of  the  act  concerning  distresses,  rents,  and  the  renewal  of  leases, 
passed  in  New  York,  Sess.  36,  C..63,*  copied  from  the  English  statute 
of  4  Geo.  II.  c.  28,  which  is  not  in  force  in  Pennsylvania,  the  landlord 
is  there  relieved  from  the  two  latter  inconveniences,  in  all  cases  where 
six  months'  rent  is  in  arrear,  and  is  also  exetnpted  from  an  observance 
of  the  forms  and  niceties  of  the  common  law,  if  there  be  likewise  no 
sufficient  distress  upon  the  premises.  Our  legislature  not  having  as 
yet  afforded  us  any  relief  against  the  difficulties  attending  the  common- 
law  procedure,  we  are  still  compelled  to  pursue  it  through  all  its  minute 
formalities. 

The  first  essential  form,  as  we  have  seen,  is  the  demand  of  rent  either 
in  person,  or,  as  is  more  usual  and  proper,  by  a  duly  authorized  agent. 
We  will  here  introduce  an  approved  precedent  for  the  letter  of  attorney, 
as  well  as  for  the  petition  for  a  commission  to  take  evidence  in  per- 
petuam  rei  memoria?7i,  a  course  which,  for  obvious  reasons,  is  in  those 
cases  generally  resorted  to. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  have  made,  consti- 
tuted, and  appointed,  and  by  these  presents  do  make,  constitute,  and 
appoint  C.  D.  my  true  and  lawful  attorney  for  me  and  in  my  name  to 
demand  and  receive,  of  and  from  E.  F.,  his  heirs  and  assigns,  on  the 
1st  day  of  November,  in  the  year  1836,  at,  or  on,  a  certain  messuage, 
or  lot,  or  piece  of  ground  situate  on  the  west  side  of  Sixth  street,  &c. 

(describing  the  premises  particularly),  the  sum  of lawful  money 

of  the  United  States  of  America,  which  becomes  due  unto  the  said 
A.  B.  from  the  said  E.  F.,  his  heirs  or  assigns,  on  the  said  1st  day  of 
November  1836,  for  one-half  year's  ground-rent  of  the  said  lot  of 
ground  with  its  appurtenances  which,  by  indenture  bearing  date  the 

day  of A.  D.  ,  was   reserved  unto  the  said  A.  B.,  his 

heirs  and  assigns,  for  ever ;  and  I  further  give  and  grant  unto  my  said 
attorney  full  power  and  authority  to  enter  into  and  upon  the  said  lot 
of  ground  with  the  appurtenances  by  the  said  indenture  granted,  and 
therein  for  me  and  in  my  name,  place,  and  stead,  to  distrain  for  the 

said ,  should  it  not  be  paid  upon  demand  being  made  as  aforesaid, 

and  to  proceed  and  sell  such  distress  as  shall  be  made  according  to  the 

'  1  Saund.  287,  [n.  16.]  ^  Adams  on  Ej.  187,  4th  Am.  Ed. 

^  Roe  d.  West  »;.  Davies,  7  East  363,         *  1  R.  L.  440. 
and  the  cases  there  cited. 
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form  of  law  in  such  case  made  and  provided.  But  if  sufficient  distress 
cannot  be  found  and  taken  in  and  upon  the  premises  to  satisfy  the  said 
rent,  then  in  such  case  into  and  upon  the  said  lot  of  ground  and  mes- 
suage, or  any  part  thereof,  in  the  name  of  the  whole,  for  me  and  in  my 
name  to  re-enter  and  repossess  as  of  the  first  and  former  estate  and 
title,  as  though  the  aforesaid  indenture  had  never  been  made,  accord- 
ing to  the  terms  and  conditions  in  the  said  indenture  contained,  and 
further  to  do,  and  perform  all  things  requisite  and  necessary  in  and 
about  the  execution  of  the  premises.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  seal  this day  of ,  A.  D. . 

It  is  always  advisable  for  the  plaintiif  to  take  the  preparatory  steps 
by  his  attorney  in  fact,  thus  authorized,  inasmuch  as  the  entry  pro- 
ceeding then  appears  on  record.  The  steps  to  be  taken  by  the  agent 
are  explicitly  set  forth  in  the  petition  of  the  grantor  for  a  subpoena  to  the 
grantee,  to  show  cause  why  a  commission  should  not  issue  for  examin- 
ing witnesses  in  perpetuam  rei  memoriam.  The  petition  pursues  the 
following  form. 

A.  B.  "j      Bill  to  perpetuate  testi- 

V.  mony  of  re-entry  made  for 

E.  F.,  his  heirs,  executors,  administrators,  I  default  of  payment  of  rent 
and  assigns,  and  all  persons  claiming  by,  '  on  a  messuage  and  lot  of 
from,  or  under  him,  them,  or  any  of  them,  ground  in  the  township  of 
and  all  persons  interested  in  the  premises.  J  Moyamensing. 

To  the  honorable  the  judges  of  the  Court  of  Common  Pleas  for  the  city 

and  county  of  Philadelphia : 

The  petition  of  A.  B.  respectfully  showeth.  That  whereas  your  peti- 
tioner was  seised  in  fee  simple  of  the  lot  of  ground  hereinafter  men- 
tioned.    And  whereas  in  and  by  a  certain  indenture  bearing  date  the 

day  of A.  D. ,  between  your  petitioner  and  M.  his 

wife,  of  the  one  part,  and  E.  F.,  of ,  in  the  of ,  of 

the  other  part  made,  your  petitioner,  the  said  A.  B.,  for  and  in  consider- 
ation of  the  payment  of  the  yearly  rent  and  performance  of  the  cove- 
nants and  agreements  in  said  indenture  expressed,  did  grant,  bargain, 
sell,  release,  and  confirm  unto  the  said  E.  F.,  his  heirs  and  assigns,  a 

certain  lot  or  piece  of  ground,  situate  on  the  west  side  of street, 

&c.  (here  set  forth  the  premises  accurately).  To  have  and  to  hold  the 
said  described  lot  or  piece  of  ground,  with  the  appurtenances,  unto  the 
said  E.  F.,  his  heirs  and  assigns,  to  their  own  proper  use  and  behoof 
for  ever,  yielding  and  paying  therefor  unto  the  said  A.  B.,  his  heirs 

and  assigns,  the  rent  or  sum  of  $ ,  current  money  of  the  United 

States  of  America,  and  two-thirds  of  one  such  dollar,  in  two  equal  and 
even  half-yearly  portions,  on  the  Ist'day  of  the  months  of  November 
and  May  in  each  and  every  year  thereafter,  for  ever,  without  any 
deduction  or  abatement  whatsoever  for  or  by  reason  of  any  taxes  or 
assessments  which  should  at  any  time  thereafter  be  laid  or  levied,  as 
well  on  the  premises  as  on  the  yearly  ground-rent  thereout  reserved : 
the  first  payment  of  the  said  half-yearly  rent  to  be  made  on  the  1st  day 
of  November  next  ensuing  the  date  of  said  indenture. 

And  it  was  further  provided  in  and  by  the  said  indenture,  that  if  the 
said  yearly  rent-charge  should  be  in  arrear  and  unpaid,  it  should  and 
might  be  lawful  for  the  said  A.  B.  into  and  upon  the  said  premises  or 
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any  part  thereof,  to  re-enter  and  levy  the  same,  with  costs  and  charges, 
by  distress.  And  if  distress  sufficient  to  satisfy  said  rent  in  arrear 
could  not  be  found  on  the  premises,  then  it  should  and  might  be  laAvful 
to  and  for  the  said  A.  B.,  his  heirs  and  assigns,  into  the  premises  by 
said  indenture  granted,  to  re-enter,  and  the  same  to  have  again,  repossess, 
and  enjoy  as  in  his  or  their  first  or  former  estate  and  title,  as  though 
the  said  indenture  had  never  been  made.  And  whereas  the  said  E.  F. 
entered  into  and  was  seised  of  the  premises  aforesaid,  whereby  the  said 
rent  became  due  and  payable  to  the  said  A.  B.  as  aforesaid.  And  whereas 
default  was  made  in  the  payment  of  the  said  yearly  rent  on  the  days 
and  times  and  in  the  manner  it  ought  to  have  been  paid. ,    And  rent 

amounting  to  the  sum  of  $ became  due  and  unpaid  on  the  1st  day 

of  May  1836.     And  whereas  the  said  A.  B.,  by  deed-poll  dated  the 

• day  of ,  A.  D.  ,  did  duly  constitute  and  appoint  C. 

D.,  Esq.,  his  true  and  faithful  attorney,  to  demand  of  the  said  E.  E., 
his  heirs  and  assigns,  one-half  year's  rent  due  from  said  premises  on  the 
day  of ,  A.  D. ,  making  the  sum  of  $ ,  and  fur- 
ther granted  to  the  said  CD.  full  power  and  authority  to  enter  into 

the  said  premises  and  distrain  for  the  said  $ ,  should  it  not  be  paid 

upon  demand  being  made  as  aforesaid.  And  if  sufficient  distress  could 
not  be  found  thereon  to  satisfy  said  rent,  then  and  in  such  case  into  and 
upon  the  said  lot  of  ground  and  messuage,  or  any  part  thereof,  in  the 
name  of  the  whole,  to  re-enter  and  repossess  as  of  the  first  and  former 
estate  and  title,  as  though  the  said  indenture  had  never  been  made,  and 
further  to  do  and  perform  all  things  requisite  and  necessary  in  and 
about  the  execution  of  said  power  of  attorney,  as  more  fully  and  at 
large  appears  by  said  power  recorded  in  the  office  for  recording  of 

deeds,  &c.,  for  the  city  and  county  of .     And  whereas  the  said 

C.  D.,  on  the day  of ,  a.  d.  ,  by  virtue  and  in  pur- 
suance of  the  said  power  of  attorney,  did,  at  such  convenient  time, 

before  the  setting  of  the  sun,  so  that  the  said  sum  of  $ might  have 

been  duly  numbered  and  received,  had  there  been  any  person  ready  to 
pay  the  same,  go  and  enter  upon  the  said  messuage  or  lot  and  piece  of 
ground,  and  found  no  person  residing  on,  or  in  possession  of  the  same  ; 
and  the  said  0.  D.,  in  behalf  of  the  said  A.  B.,  did  then  and  there,  that 
is  to  say,  on  the  most  notorious  part  of  the  said  premises,  to  wit,  at  the 
front  door  of  the  dwelling-house  built  thereon,  in  presence  of  credible 

witnesses,  demand  and  require  payment  of  the  said  sum  of  $ ,  and 

did  remain  on  the  same  premises,  at  the  door  aforesaid,  ready  to  receive 
the  same,  until  the  sun  had  set,  and  the  crepusculum  was  over,  so  that 
it  was  no  longer  possible,  by  the  light  of  the  sun,  to  number  and  receive 
said  rent,  but  there  was  ho  person  there  ready  to  pay  the  same,  and  it 
remained  unpaid.     And  default  having  been  thus  made,  and  the  said 

rent  of  f becoming  in  arrear  and  unpaid,  the  said  C.  D.,  in  behalf 

of  the  said  A.  B.  as  aforesaid,  afterwards,  to  wit,  on  the day  of 

^  A.  D. J  in  presence  of  witnesses,  did  enter  into  and  upon 

the  said  messuage  or  lot  and  piece  of  ground  for  the  purpose  of  distrain- 
ing for  the  said  rent  so  in  arrear  and  unpaid,  but  no  distress  whatever 
could  be  found  on  the  said  premises  to  satisfy  said  rent  in  arrear,  or 
any  part  thereof.     Wherefore  the  said  0.  D.,  as  attorney  for  the  said 

A.  B.,did,  on  the day  of aforesaid,  in  the  presence  of  said 

witnesses,  into  and  upon  the  said  messuage  or  lot  and  piece  of  ground 
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wholly  re-enter,  the  same  to  have  again  to  the  said  A.  B.  to  repossess  and 
re-enjoy  as  of  his  former  estate  in  said  premises.  All  which  matters 
and  things,  or  so  much  thereof  as  is  material,  your  petitioner  is  now 
ready  and  ahle  to  prove  hy  living  witnesses.  But  forasmuch  as  disputes 
concerning  all  the  within  above-described  premises  may  subsist  after 
your  petitioner's  witnesses  are  dead,  and  the  right  of  your  petitioner 
may  be  thereby  defeated,  your  petitioner  prays  your  honors  to  grant 
him  a  subpoena  under  the  seal  of  your  honorable  court,  to  be  directed 
to  the  aforesaid  E.  F.,  and  to  the  heirs  and  representatives  of  the  said 
E.  F.,  and  all  persons  claiming  title  to  the  premises  by,  from,  or  under 
them,  or  any  person  interested  in  the  premises,  requiring  them  to  be 
and  appear  in  this  honorable  court  on  a  day  therein  to  be  named,  to 
show  cause,  if  any  they  have,  why  a  commission  should  not  issue  under 
the  seal  of  your  said  court,  to  be  directed  to  such  person  or  persons  as 
the  court  may  appoint,  for  examining  your  petitioner's  witnesses  in 
perpetuam  rei  memoriam,  for  the  proof  of  the  matter  aforesaid.  And 
your  petitioner  will  pray. 

(Signed,)  A.  B. 

A.  B.,  the  petitioner  above  named,  being  duly  sworn,  saith  that  the 
facts,  or  most  material  part  of  them,  set  forth  in  the  above  petition,  are 
true,  to  the  best  of  his  knowledge  and  belief. 

Sworn,  &c.  (Signed,)  A.  B. 

The  subpoena  issued  in  compliance  with  the  petition  is  in  the  name 
of  the  commonwealth,  directed  to  the  persons  mentioned  in  the  bill,  and 
commands  them  that,  laying  aside  all  business  whatsoever,  they  be  and 
appear  before  the  judges  of  the  court  issuing  it,  to  be  held  at,  &c.,  to 
show  cause,  if  any  they  have,  why  the  witnesses  on  behalf  of  the  peti- 
tioner on  his  complaint  against  them  before  the  said  court  duly  exhibited 
should  not  be  examined,  and  their  testimony  relating  to  a  certain  lot,  &c., 
[describing  it],  and  relating  to  the  title  to  the  said  premises,  be  reduced 
to  writing  and  filed  of  record  in  the  said  court,  in  order  to  perpetuate 
the  same  agreeably  to  the  constitution  of  the  government,  and  the  Act 
of  Assembly  in  such  case  made  and  provided.  This  process  is  pub- 
lished in  two  daily  newspapers  of  the  proper  county,  every  second  day 
for  a  month.  The  petitioner  then  files  interrogatories  for  the  examina- 
tion of  witnesses  as  to  the  several  matters  contained  in  the  bill, — gives 
reasonable  notice  thereof  to  the  other  party,  and  on  the  appointed  day, 
the  testimony  is  taken  in  writing  before  a  commissioner  nominated  by 
the  court  for  that  purpose,  after  which  it  is  filed  in  the  prothonotary's 
office. 

If  upon  re-entry  of  the  premises  no  one  is  in  possession,  the  land- 
lord's course  is  to  take  and  retain  possession  as  of  his  former  estate. 
But  if  they  be  occupied,  and  the  tenants  refuse  to  surrender  quiet  pos- 
session, his  only  remedy  is  an  action  of  ejectment,  by  which,  all  the 
proceedings  being  regularly  proved,  he  will  recover  actual  possession, 
and  a  complete  title,  defeasible,  however,  upon  tender  by  the  lessee  of 
all  arrearages  of  rent,  and  the  whole  costs  and  expenses '  incurred  by 
his  forfeiture.  So  much  are  our  courts  opposed  to  forfeitures,  that, 
upon  doing  perfect  equity  to  the  demandant,  the  grantee  will  at  any 
time  before  re-sale  be  restored  to  all  his  rights  and  privileges  in  the 
premises. 
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This  formal  proceeding  need  not  be  resorted  to  wbere  the  grantee  or 
lessee  is  within  reach  of  process  upon  his  covenant,  as  under  a  judg- 
ment and  execution  a  sale  of  the  forfeited  premises  might  be  speedily 
effected,  and  this  is  the  course  usually  pursued.  So,  where  the  defend- 
ant is  v,'illing  to  confess  judgment,  and  agrees  to  a  sale  by  execution, 
or  to  execute  a  reconveyance.  So,  where  the  defendant  is  dead,  but  is 
represented  by  an  executor  or  administrator,  against  whom  process  may 
be  issued.  But  where  the  grantee  is  gone  off,  or  has  been  discharged 
by  the  insolvent  laws,  or  has  conveyed  his  interest  in  the  property,  or 
is  deceased,  and  no  administration  is,  or  can  be,  set  up,  in  either  of 
these  cases,  the  grantor  has,  in  this  State,  no  other  alternative  to  obtain 
a  title  than  a  resort  to  the  forms  already  described. 
28.   Statute  of  Limitations. 

As  a  decree  of  a  chancellor  would  not  be  made  declaring  the  owner 
of  the  legal  title  a  trustee  of  him  who  paid  the  purchase-money  after 
twenty-one  years,  so  an  ejectment,  which  is  the  substitute  for  a  bill  in 
equity,  cannot  be  sustained  after  the  lapse  of  time.^ 

Where  a  warrant  issues  to  one  person  and  the  purchase-money  is 
paid  by  another,  and  the  patent  is  afterwards  taken  out  by  the  nominal 
warrantee,  the  right  of  him  who  paid  the  purchase-money  is  gone, 
unless  he  take  possession  of  the  land  and  bring  ejectment  to  recover  it 
in  twenty-one  years? 

In  an  action  of  ejectment,  after  the  lapse  of  thirty  years  from  the 
sale,  it  is  too  late  for  heirs  to  object,  that  the  administrators  had  not 
been  formally  substituted  through  a  scire  facias}  In  this  same  case 
it  was  held,  that  the  heirs  of  the  owners  of  the  equitable  title  were  not 
entitled  to  recover  against  the  purchaser  nearly  thirty  years  after  the 
sheriff's  sale,  and  more  than  twenty  years  after  the  conditional  verdict, 
and  above  nineteen  after  the  release  of  the  legal  title. 

Where  a  lessee,  after  another  had  intruded  into  possession,  did  not 
bring  suit  for  two  years  and  a  half,  it  was  held  that  this  was  an  aban- 
donment of  the  term.^ 

If  a  plaintiff  claims  title  by  twenty-one  years'  adverse  possession,  he 
must  prove  every  element  necessary  to  constitute  a  title  under  the 
Statute  of  Limitations ;  otherwise,  it  is  the  duty  of  the  court  to  in- 
struct the  jury  that  there  is  not  sufficient  evidence  to  entitle  him  to 
recover.''* 

An  entry  by  the  true  owner  can  alone  toll  the  statute.^ 

The  rights  of  the  Commonwealth  are  unaffected  alike  by  the  Statute 
of  Limitations  and  by  those  that  authorize  the  sale  of  land  for  unpaid 
taxes.' 

No  entry  upon  lands  shall  arrest  the  running  of  the  Statute  of 
Limitations,  unless  an  action  of  ejectment  be  commenced  therefor  within 
one  year  thereafter ;  nor  shall  such  entry  and  action,  without  recovery 
therein,  arrest  the  running  of  said  statute  in  respect  'to  another  eject- 
ment, unless  it  be  brought  within  a  year  after  .the  first  shall  have 
been  nonsuited,  arrested,  or  decided, against  the  plaintiff  therein.' 

1  Strimpfler  v.  Koberts,  6  Harris  283.  *  De  Haven  v.  Landell,  7  Casey  120. 

2  Ibid.  "  Green  v.  Kellum,  11  Harris  254. 
"  Fuster  v.  Gray,  10  Harris  9.  '  Troutman  v.  May,  9  Casey  455. 

«  Kreufcz  v.  McKnight,  3  P.  F.  Smith  «  Act  13th  April  1859,  §  1,  Purd.  Dig. 

319.  655,  pi.  14,  Pamph.  L.  603. 
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29.  Mesne  Profits. 

Whilst  the  action  of  ejectment  remained  in  its  original  state,  and  the 
ancient  practice  prevailed,  the  measure  of  the  damages  given  by  the 
jury,  when  the  plaintiff  recovered  his  term,  was  the  profits  of  the  land, 
accruing  during  the  tortious  holding  of  the  defendant.  But  upon  the 
introduction  in  England  of  the  more  modern  system,  an  alteration  took 
place  in  this  particular  ;  and  as  the  damages  assessed  are  only  nominal,* 
and  do  not  include  the  real  injury  sustained  by  the  claimant,  it  became 
necessary  to  give  another  remedy  to  the  plaintiff,  for  the  damages.  This 
was  effected  by  a  new  application  of  the  common  action  of  trespass  vi  et 
armis,  generally  termed  an  action  for  mesne  profits,  in  which  action  the 
plaintiff  complains  of  his  ejection  and  loss  of  possession,  states  the  time 
during  which  the  defendant,  the  real  tenant,  held  the  land  and  took  the 
rents  and  profits,  and  prays  judgment  for  the  damages  which  he  has 
thereby  sustained.^ 

The  action  of  trespass  for  mesne  profits,  like  the  action  of  ejectment, 
may  be  equitable  in  its  character;'  and,  therefore,  where  one  was  in 
possession  of  premises,  under  a  conveyance  to  hold  until  the  payment 
of  a  mortgage-debt,  and  on  the  trial  of  an  ejectment  against  him  by  a 
purchaser  of  the  title  of  the  cestui  que  trust,  the  latter  paid  into  court 
the  amount /of  the  debt,  which,  however,  the  defendant  did  not  take 
out,  but  took  a  writ  of  error  on  the  judgment  against  him,  which  was 
affirmed,  it  was  held,  that  the  defendant  in  the  ejectment  was  liable 
for  mesne  profits  from  the  time  of  the  payjnent  of  the  money  into 
court,  until  his  surrender  of  the  premises.*  Where  the  recovery  of  a 
plaintiff  in  ejectment  depends  on  an  equity,  and  is  consequently  con- 
ditional on  the  payment  or  tender  of  a  sum  of  money  due  the  defend- 
ant, mesne  profits  are  not  recoverable,  except  after  tender  or  payment 
made.°  It  seems  there  can  be  no  recovery  for  mesne  profits,  until 
after  a  wrongful  possession  has  begun,  where  the  original  possession 
was  lawful.^ 

It  has  been  already  seen,  that  even  in  the  fictitious  action,  the  party 
may,  if  he  chooses,  still  proceed  for  mesne  profits,  upon  giving  notice 
to  the  defendant  of  his  intention  so  to  do  ; '  and  although  this  form 
of  procedure,  by  action  of  trespass,  may  not  be  the  only  one  in  which  a 
recovery  can  be  had,  under  any  circumstances,  yet  it  is  deemed  better 
calculated  to  do  complete  justice  to  the  plaintiff,  than  any  other.  It  is 
inconsistent  that  an  action  on  an  implied  contract  for  the  use  and  occu- 
pation could  lie,  which  the  plaintiff  in  his  ejectment  considered  as  a 
wrong  ;  and  how  the  action  of  ejectment,  and  for  use  and  occupation, 
can  be  consistent,  it  is  difficult  to  conceive  ;  since,  in  the  one,  the  plain- 
tiff treats  the  defendant  as  a  trespasser,  and  in  the  other,  as  a  tenant. 
The  usual  and  safest  course,  therefore,  is,  to  take  a  verdict  in  ejectment 
for  nominal  damages  merely,  and  to  recover  the  real  dama<Tes  in  the 
action  for  mesne  profits,  and  this  has  been  the  unvaried  practice,  as  well 
before  as  since  the  act  introducing  the  writ  of  ejectment.*     The  tenant 

'  See  Harvey  v.  Snow,  1  Yeates  157,  °  Ibid. 

159-  '  Osbourn  v.  Osbourn,  11  S.  &  R.  55  • 

'  Adams  on  Ej.  443,  4th  Am.  Ed.  Boydu.  Cowan,  4  Dallas  138 ;  1  Pet.  452'. 

'  Zimmerman  v.   Eshbaeh,  3  Harris  *  Per  Duncan,   J. ;    Osbourn    v.   Os 

417.  bourn,  11    S.   &  R.  57,  58;    see  Doue. 

*  i^'i-  5Si ;  Cuwp.  243  ;  1  T.  R.  378. 

'  Ibid. 
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becomes  responsible  to  the  plaintifiF  in  the  judgment  in  ejectment,  for 
rent  in  the  shape  of  mesne  profits  from  the  time  of  the  commencement 
of  the  ejectment,  and,  therefore,  may  withhold  the  rent  from  his  original 
landlord  to  avoid  circuity  of  action.' 

The  proper  practice  where  the  plaintiff  in  an  action  of  ejectment 
intends  to  proceed  at  the  same  time  for  mesne  profits,  is  to  give  the . 
proper  notice  of  his  claim,  and  let  the  jury  pass  on  the  question  sepa- 
rately at  the  time.^ 

Though  one  tenant  in  common  cannot  recover  mesne  profits  from 
another,  by  whom  he  has  been  ousted,  and  against  whom  there  has 
been  unreasonable  delay  in  taking  out  an  habere  facias,  yet  where  a 
tenant  in  common  showed  a  judgment  in  ejectment  in  1839,  for  part 
of  the  land,  and  an  habere  facias  in  1842,  and  a  judgment  for  another 
part  in  1846,  and  an  habere  facias  to  the  next  term,  it  was  held  that 
an  action  for  mesne  profits  brought  in  1847  was  not  unreasonably 
delayed.' 

A  party  having  the  freehold  and  entitled  to  the  possession  of  land, 
may  enter  upon  it  without  any  legal  process  whatsoever,  and  may  main- 
tain an  action  of  trespass,  and  sue  for  and  recover  mesne  profits  in  the 
same  manner  and  to  the  same  extent  as  he  could  have  done  had  he  been 
put  in  possession  by  reason  of  a  recovery  in  ejectment.^ 

After  a  recovery  in  ejectment,  but  before  habere  facias  issued,  an 
action  for  mesne  profits  or  estrepement,  is  the  proper  remedy  for  the 
recovery  of  chattels  severed  from  the  freehold.^ 

The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error 
in  ejectment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages, 
and  to  sign  his  judgment ;  but  the  court  will  stay  execution  until  the 
writ  of  error  is  determined.'  The  suit  is  commenced  in  the  same 
manner  as  other  personal  actions. 

Any  tenant  in  common,  who  has  recovered  in  ejectment,  may  main- 
tain an  action  for  mesne  profits  against  his  companion.'  So,  also,  a 
tenant  in  common  may  maintain  an  action  of  trespass  against  his 
co-tenant,  either  for  mesne  profits  or  for  a  total  destruction  of  the 
common  property.'  Where  one  owning  five-sixths  of  a  tract  of  land 
recovered  an  ejectment  against  the  owner  of  the  other  one-sixth  in 
possession,  and  brought  an  action  for  mesne  profits,  he  is  entitled  to 
recover  damages,  for  use  and  occupation,  from  the  time  he  became  the 
owner,  even  though  no  other  damages  are  proved.^  But  where  a  joint 
tenant  or  tenant  in  common  recovers  against  his  partner,  it  is  incum- 
bent on  the  plaintiff  to  obtain  possession  in  a  reasonable  time  after 
judgment  in  ejectment ;  and  if  he  be  remiss  therein  for  years,  he  shall 
not  charge  the  defendant  as  a  trespasser.'"  If  the  lessor  of  the  plain- 
tiff be  merely  a  tenant  for  life,  and  die  pending  the  action  of  ejectment, 
and  before  judgment,  the  plaintiff  is,  notwithstanding,  entitled  to  judg- 
ment, and  may  afterwards  maintain  an  action  for  the  mesne  profits." 

1  Bauders  v.  Fletcher,  11  S.  &  R.  419.  4th  Am.  Ed. 

■'  Cook  V.   Nicholas,  2  W.   &  S.  28 ;  '3  Wils.  118 ;  2  W.  Bl.  1077. 

Bayard  v.  Inglis,  5  W.  &  S.  465.  *  Critchfield  v.   Humbert,   3    Wright 

^  Chambers  v.  Lapsley,  7  Barr  24.  427. 

>■  Reid  V.  Stanley,  6  W.  &  S.  369.  '  Ibid. 

"  Harlan  v.   Harlan,   3   Harris   514.  '°  Hare  v.  Fury,  3  Yeates  13. 

Rogers,  J.  "  18  Johns.  295. 

«  12  Mod.  138  ;  Adams  on  Eject.  447, 
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And  when  the  term  of  the  plaintiif  in  ejectment  expires  before  the 
trial,  although  he  cannot  recover  the  possession,  yet  he  may  proceed 
for  damages  and  for  mesne  profits.^ 

The  legal  right  of  action  for  mesne  profits  accrued  during  the 
action  of  ejectment  is  lost  by  the  death  of  the  defendant,  on  the  prin- 
ciple that  the  cause  of  action  does  not  survive,  and  the  plaintiff  has  no 
remedy  whatever  against  the  estate  of  the  deceased  defendant  in  eject- 
ment. But  though  this  has  been  authoritatively  ruled,  it  is  otherwise 
as  to  the  death  of  the  plaintiif.^  By  the  Act  of  1807,  the  writ  of 
ejectment  is  prevented  from  abating  by  the  death  of  either  party. 
And  it  has  been  ruled,^  that  in  our  statutory  ejectments  mesne  profits 
may  be  recovered.  The  technical  objection,  that  the  action  for  mesne 
profits  is  in  the  nature  of  trespass,  ought  not  to  prevent  the  person  next 
in  interest  from  recovering  the  mesne  profits.  Trespass  for  mesne 
profits  is  but  an  emanation  from  the  action  of  ejectment,  and  conse- 
quently is  viewed  not  as  a  trespass,  but  an  issue  where  the  right  of  pos- 
session or  title  is  directly  tried.  Hence,  the  action  is  held  to  be  properly 
brought  in  the  name  of  the  heir  at  common  law,  for  profits  accrued 
during  the  action  of  ejectment,  in  case  of  the  plaintiff's  death  after 
recovery  therein.*  Nor  does  an  action  by  a  trustee  for  the  profits 
abate  by  his  death  ;  it  may  be  prosecuted  by  his  heir  at  law,  who  can 
be  substituted  in  his  place  upon  the  record.  The  personal  representa- 
tives cannot  be  substituted.^ 

As  the  action  for  mesne  profits  is  an  action  of  trespass,  it  cannot  be 
maintained  against  executors  or  administrators  for  the  profits  accruing 
during  the  lifetime  of  the  testator ;  ^  but  it  may  be  brought  against 
any  person  in  possession  of  the  land  ;  and  where,  during  the  pendency 
of  the  action  of  ejectment,  the  defendant  gave  up  the  possession  to  a 
third  person,  and  the  plaintiff  afterwards  recovers  judgment,  such  third 
person  is  liable  for  the  mesne  profits  ; '  and  it  is  no  defence  to  say  that 
he  was  upon  the  premises  as  the  agent,  and  under  the  license  of  the 
defendant  in  ejectment,  for  no  man  can  license  another  to  do  an  illegal 
act.  But  the  measure  of  the  damages  in  such  case  will  not  be  the 
whole  mesne  profits  of  the  lands,  but  will  depend  upon  the  time  such 
person  has  had  them  in  his  occupation,  together  with  the  whole  circum- 
stances of  the  case.' 

A  defendant  quitting  possession,  not  clandestinely,  pending  an  eject- 
ment is  not  liable  for  mesne  profits  after  that  time.' 

The  declaration  in  the  action  for  mesne  profits  must  expressly  state 
the  different  parcels  of  land  from  which  the  profits  arose,  or  the  defend- 
ant may  plead  liberum  tenementum,  and  so  drive  the  plaintiff  to  a  new 
assignment.'"  It  should  also  state  the  time  when  the  defendant  broke 
and  entered  the  premises,  and  ejected  the  plaintiff,  the  length  of  time 
during  which  he  so  ejected  him,  and  the  value  of  the  mesne  profits  of 
which  he  deprived  him ;  and  the  omission  of  either  of  these  statements 
is  ground  for  a  special  demurrer  ;  but  the  defect  is  cured  by  verdict  or 

'  1  Pet.  C.  C.  R.  291,  299.  «  Adams  on  Ej.  449,  4th  Am.  Ed 

'  Bard  v.  Nevin,  9  Watts  331 ;  Means  '  13  Johns.  447  ;  1  Phil.  Ev.  48. 

V.  Presb.  Church,  9  Watts  331.  «  Wood  L.  &  T.  511 :  Adauis  45U  4th 

"  Dawson  v.  MoGill,  4  Wh.  230.  Am.  Ed. 

■*  Means  v.  Presb.  Church,  3  Barr  93.  '  Mitchell  v.  Freedly   10  Barr  198 

'Ibid.  ">  2  Dunl.  Pr.  1071. 
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interlocutory  judgment.'  In  relation  to  damages,  the  plaintiff  cannot 
give  evidence  of  the  annual  value  of  the  premises  beyond  the  time  of 
the  lease  mentioned  in  the  declaration  in  ejectment.^ 

The  general  issue  is  "  not  guilty,"  and  if  the  plaintiff  declare  against 
the  defendant  for  having  taken  the  mesne  profits  for  a  longer  period 
than  six  years  before  action  brought,  the  defendant  may  plead  the 
Statute  of  Limitations,  viz.,  not  guilty  within  six  years  before  the  com- 
mencement of  the  first,  and  thereby  protect  himself  from  all  but  six 
years  ;'  for  the  general  rule  in  this  form  of  action  is,  that  the  plaintiff 
shall  recover  for  such  time  as  he  can  prove  the  defendant  to  have  been 
in  possession,  provided  he  does  not  go  back  beyond  six  years,  in  which 
case  the  Statute  of  Limitations  may  be  pleaded.*  So  a  release  may  be 
pleaded  ;  but  when  the  ancient  practice  is  resorted  to,  and  the  plaintiff 
in  the  ejectment  is  a  real  person,  the  court  will  not  permit  him  to 
release  the  action  for  mesne  profits,  should  the  lessor  bring  it  in  his 
name.^  And  where,  after  a  recovery  in  ejectment,  the  lessor  of  the 
plaintiff  brought  trespass  for  mesne  profits,  and,  pending  the  suit,  con- 
veyed the  premises  to  the  defendant,  with  all  his  right,  title,  interest, 
claim,  and  demand  in  the  same,  it  was  held  that  the  deed  was  not  a 
release  of  the  mesne  profits,  but  that  the  plaintiff  might  nevertheless 
recover  in  the  action.^  The  recovery  of  nominal  damages  in  the  action 
of  ejectment  is  no  bar  to  an  action  for  the  mesne  profits,  and  it  is 
unnecessary  to  enter  a  remittitur  of  the  damages  in  ejectment.^  No 
defence  can  be  set  up  in  the  action  for  mesne  profits,  which  would  have 
been  a  bar  to  the  action  of  ejectment,  and  there  is  no  difference  in  this 
respect  between  a  judgment  by  default  and  a  judgment  after  verdict.* 
But  a  recovery  in  an  action  of  trespass  on  the  land  bars  the  recovery 
of  mesne  profits  anterior  to  the  verdict  in  trespass.^ 

As  this  is  ail  action  for  a  tortious  occupation,  the  defendant  cannot 
pay  money  into  court.'" 

After  every  recovery  in  ejectment,  whether  by  verdict  or  default, 
the  tenant  is  estopped  from  controverting  the  title  of  the  plaintiff  in  a 
subsequent  action  for  mesne  profits,"  if  the  plaintiff  does  not  seek  to 
recover  damages  for  a  time  anterior  to  the  service  of  the  writ  of  eject- 
ment ;  but  if  he  does,  he  must  show  his  title  and  the  possession  of  the 
defendant.'^  And  where  the  defendant,  after  a  verdict  in  ejectment, 
brought  ejectment  for  the  same  premises,  and  obtained  a  verdict,  he 
was  not  permitted  to  set  up  this  second  verdict  as  a  bar  to  the  action 
for  mesne  profits.'^  This  rule  exists  between  tenants  in  common  as  well 
as  strangers." 

So  in  trespass  for  mesne  profits  against  one  who  had  purchased  from 
a  defendant  in  ejectment,  pending  the    ejectment,  and  was  put  in  pos- 

'13  East  407;  2  Dunl.  Pr.  1071.  *3  Johns.  481;  Lloyd  v.  Nourse,  2 

2  Shotwell  V.  Boehn,  1  Dallas  172.  Rawle  49. 

■'  Bull.  N.  P.  88.  «  M'Cord's  S.  C.  Rep.  264. 

*  Hare  v.  Fury,  3  Yeates  13  ;  Huston  "  2  Wils.  1.15  ;  Com.  Dig.  "  Plead."  o. 

V.  Wickersham,  2  W.  &  S.  314;  Lynch  10  ;  Salk.  597,  n.  o. 

V.  Cox,  U  Harris  265 ;  Hill  v.  Meyers,  "  2  Johns.   369 ;   3   Johns.   481 ;    13 

10  Wright  15.  Johns.  405,  461 ;  see  Banders  v.  Fletcher, 

6  Skin.  247  ;  Salk.  260 ;  PI.  15.  11  S.  &  R.  421. 

6  Duffield    V.    Stille,   2  Dallas    156;  i'' Osbourn  i>.  Osbourn,  11  S.  &  R.  55. 

Fenn  V.  Stille,  1  Yeates  154.  "  2  Johns.  369. 

'  1  Johns.  Cas.  281.  "  Chambers  v.  Lapsley,  7  Barr  26. 
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session  by  him,  the  record  of  the  recovery  in  the  ejectment  was  held 
to  be  conclusive  evidence  of  the  plaintiff's  title.'  Where  the  plaintiff 
seeks  to  recover  mesne  profits,  it  is  sufficient  for  him  to  produce  the 
verdict  and  judgment,  where  there  has  been  a  confession  of  entry  with- 
out proving  either  a  title  to  the  land  or  an  entry  under  the  judgment. 
But  where  the  judgment  in  ejectment  was  obtained  by  default,  an  entry 
must  be  proved.^ 

A  recovery  in  ejectment  (under  the  Act  of  1806,  &c.)  is  conclusive 
of  the  plaintiff's  right  to  the  profits  which  accrued  in  the  interval 
between  such  recovery  and  the  issuing  of  the  writ  in  an  action  for 
mesne  profits.'  Nor  does  the  fact  of  an  ejectment  having  been  brought 
by  the  original  plaintiff  against  the  original  defendant,  affect  the  right 
to  the  mesne  profits.* 

Notwithstanding  a  recovery  by  the  defendant  in  two  alternate  eject- 
ments, between  the  same  parties  and  on  the  same  title,  one  of  which 
was  prior,  and  the  other  subsequent  to  the  term  for  which  the  recovery 
was  sought,  an  intermediate  verdict  and  judgment  is  conclusive  of  the 
plaintiff's  right  to  mesne  profits  from  the  time  of  the  service.* 

In  an  action  of  trespass  brought  by  a  plaintiff  for  the  mesne  profits 
of  premises  recovered  by  him  of  the  defendant  previously  in  ejectment, 
the  judgment  in  the  ejectment,  whether  pleaded  or  given  in  evidence, 
is  conclusive  evidence  of  his  title  to  the  possession  and  right  to  receive 
the  mesne  profits  from  the  date  of  the  demise  in  the  declaration, 
according  to  the  English  mode  of  instituting  actions  of  ejectment,  and 
from  the  day  of  suing  out  the  writ  of  ejectment,  as  directed  by  the  Act 
of  Assembly  in  this  State,  until,  by  virtue  of  the  proceedings  had 
therein,  possession  is  obtained  by  the  plaintiff  from  the  defendant ; 
and  this  is  the  effect  of  every  judgment  in  ejectment,  whether  it  be  the 
first,  or  second,  or  third,  even  between  the  same  parties  or  privies,  and 
where  the  same  titles  are  or  have  been  relied  on.*) 

In  an  action  of  mesne  profits  against  a  landlord  and  his  tenant,  it  is 
admissible  to  introduce  a  verdict  and  judgment  in  ejectment  against  a 
tenant,  the  landlord  having  taken  part  in  the  case  by  suing  out  a  writ 
of  error  .^ 

If  the  plaintiff  goes  for  the  mesne  profits  prior  to  the  issuing  of  the 
writ  of  ejectment,  the  defendant  has  a  right  as  respects  these  to  go 
into  the  title  of  the  plaintiff,  and  is  not  concluded  by  the  recovery  in 
ejectment.' 

If  there  be  a  recovery  in  ejectment  against  the  wife,  the  judgment 
will  not  be  evidence  against  the  husband  and  wife,  in  an  action  for 
mesne  profits  ;  for  the  wife's  confession  of  a  trespass  committed  by  her, 
cannot  be  given  in  evidence  to  affect  the  husband,  in  an  action  in  which 
he  is  liable  for  the  damages  and  costs.' 

It  has  been  said  that  the  action  for  mesne  profits  is  a  liberal  and 
equitable  action,  and  will  allow  of  every  kind  of  equitable  defence  ; 
hence  a  claim  for  repairs  may  be  liquidated  in  this  action.'"     And  an 

'  Jeifries  v.  Zane,  1  Miles  287.  '  Chambers  v.  Lapsley,  7  Ban-  24. 

'  1  Pet.  C.  C.  R.  299.  «  Huston  v.  Wickersham,  2  W.  &  S. 
'  PosteD?  V.  Postens,  3  W.  &  S.  182;     313. 

Huston  V.  Wickersham,  2  W.  &  S.  313.           »  7  T.  R.  112. 

•  Ibid.  »  2  Wash.  C.  C.  R.  165 ;  2  Johns.  Cas. 

'  Drexel  v.  Man,  2  Barr  271.  438. 
«  Jdan  V.  Drexel,  Ibid.  203. 
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innocent  possessor  may  set  off  improvements.'  But  it  has  been  held, 
that  if  the  tenant  has  made  improvements  on  land,  under  a  contract 
■with  the  owner,  he  will  not  be  allowed  for  them  in  an  action  for  the 
mesne  profits,  brought  by  a  devisee,  but  must  seek  his  compensation 
from  the  personal  representatives  of  the  devisor.^  And,  though 
improvements  may  be  set  off  against  mesne  profits,  yet  the  profits 
before  the  demise  laid,  should  be  first  deducted  from  the  improvements.^ 

As  the  action  for  mesne  profits  is  an  action  of  trespass  vi  et  armis, 
it  "was  formerly  thought  the  jury  were  not  confined  in  their  verdict  to 
the  mere  rent  of  the  premises,  although  the  actioa  is  said  to  be  brought 
to  recover  the  rents  and  profits  of  the  estate  ;  but  may  give  such  extra 
damages  as  they  may  think  the  particular  circumstances  of  the  case 
may  demand.''  It  seems,  however,  that,  while  "  a  verdict  will  not  be 
set  aside  for  excess  of  damages,"  and  while  "  violence  to  the  posses- 
sion, damage  to  the  freehold,  and,  possibly,  other  wrongs  to  the  tenant," 
are  entitled  to  compensation ;  yet  that  it  is  error  to  charge  the  jury 
"  to  find  the  expense  of  the  plaintiff  in  prosecuting  the  action,  and 
such  other  damages,  as  they  may  think  he  is  entitled  to  recover  from 
the  evidence.^ 

The  mesne  profits  may  be  secured  in  ejectment  down  to  the  time  of 
verdict.^ 

If  defendants  in  trespass  for  mesne  profits  plead  jointly,  but  a  sepa- 
rate verdict  is  taken,  judgment  may  be  entered  against  one,  and  a  nol. 
pros,  as  to  the  other.' 

Where  the  ejectment  is  regularly  defended,  the  taxed  costs  may,  it 
seems,  be  recovered  with  the  mesne  profits  as  damages.* 

An  action  of  trespass  for  mesne  profits,  cannot  be  maintained  by  one 
who  has  recovered  in  ejectment,  but  who  is  not  in  possession  of  the 
premises.' 

Intermeddling  with  real  estate  by  putting  a  party  in  possession  and 
afterwards  making  a  written  lease  of  it  to  other  parties,  makes  the 
party  so  interfering  liable  with  the  parties  occupying  the  premises  for 
the  mesne  profits.^" 

30.  Ejectment  Index. 

For  the  benefit  of  purchasers  and  mortgagees,  it  has  been  enacted 
that  they  shall  not  be  affected  with  notice  of  the  pendency  of  any 
ejectment  or  action  to  recover  real  estate,  or  to  compel  a  conveyance 
thereof,  unless  such  action  shall  be  indexed  against  the  defendant,  and 
any  terre-tenant  made  a  party  thereto,  in  a  book  to  be  kept  by  the 
prothonotary,  and  called  the  ejectment  index,  for  which  the  plaintiff 
shall  furnish  the  necessary  information." 

Pending  cases  are  excepted  from  this  act.'^ 

•  Addis.  215  ;  4  Cowen  168  ;  Huston  «  Dawson  v.  MoGill,  4  Wh.  230. 

V.  Wickersham,  2  W.  &  S.  314;  Hylton  '  Chambers  v.  Lapsley,  7  Barr  26. 

V.  Brown,  2  W.  C.  C.  R.  165 ;  Jones  v.  «  Esp.  R.  358 ;  Adams  402,  4th  Am. 

Brownfield,  2  Barr  59.  Ed. ;  Alexander  v.  Herr,  1  Jones  539. 

2  1  Johns.  Cas.  281.  »  Caldwell  v.  Walters,  10  Harris  378. 

»  Hylton  V.  Brown,  2  Wash.  C.  C.  R.  "  Storoh  v.  Carr,  4  Casey  135. 

165.  "  Act  22d  April  1856,  g  2,  Purd.  Dig. 

«  3  Wils.  118,  121 ;  Drexel  v.  Man,  2  367,  pi.  20,  Pamph.  h-  532. 

Barr  276 ;  Huston  v.  Wickersham,  2  W.  "  Act  22d  April  1863,  I  1,  Purd.  Dig. 

&  S.  308.  1299,  pi.  1,  Pamph.  L.  560. 

^  Alexander  v.  Herr,  1  Jones  537. 


866 


EJECTMENT. 


Lastly,  we  refer  tbe  student  for  many  excellent  forms  in  Ejectment 
and  Estrepement  to  Smith's  "  Forms  of  Procedure." 


Note. 
Herein  will  be  found  a  list  of  certain 
cases  in  ejectment  contained  in  our  re- 
ports since  the  publication  of  the  last 
edition  of  this  work.  The  cases  that 
decided  points  relating  to  practice  have 
been  incorporated  in  the  foregoing  chap- 
ter. To  have  inserted  a  complete  analy- 
sis of  each  case  would  have  been  outside 
of  our  province.  What  is  now  given  is 
more  for  the  practitioner  than  the  stu- 
dent, and  only  attempts  roughly  to  map 
out,  as  it  were,  the  wide  region  by  indi- 
cating the  most  pronounced  features  of 
the  landscape,  leaving  to  him  who  uses 
it  the  duty  of  studying  the  minuter  de- 
tails in  the  cases  themselves. 

Of  title  derived  from  a  deed  subject  to 
covenants :  Lamb  v.  Miller,  6  Harris  448. 

Title  of  purchaser  from  the  widow  as 
against  the  heirs :  Yoder  v.  Yoder,  6 
Harris  471.  ~* 

Title  as  dating  from  the  application 
to  the  land  office :  Baker  v.  King,  6  Har- 
ris 138. 

Title  derived  from  a  deed  subject  to 
covenants,  and  herein  of  performance, 
conditional  verdict  and  damages :  Adams 
&  Smith  V.  Smith,  7  Harris  182. 

Union  of  possession,  the  right  of  pos- 
session and  the  title  in  the  mortgagee, 
and  of  the  relation  of  landlord  and  ten- 
ant: Koons  V.  Steele,  7  Harris  203. 

Wherein  possession  conveys  title  in 
the  case  of  interfering  surveys :  Scheik 
V.  McBlroy,  8  Harris  25. 

Of  constructive  possession  in  case  of 
interfering  surveys :  Alden  v.  Grove,  6 
Harris  377. 

Wherein  an  outstanding  title  may  be 
set  up:  Wray  v.  Miller,  8  Harris  111. 

Wherein  the  purchaser  of  an  outstand- 
ing invalid  claim  affects  true  title:  Owens 
V.  Myers,  8  Harris  134. 

Wherein  user  gives  title  by  the  Statute 
of  Limitations :  Baker  v.  Plndley,  8  Har- 
ris 163. 

Title  not  gained  by  such  adverse  pos- 
session for  twenty-one  years,  as  throwing 
manure  on  a  corner  of  the  land :  Shroder 
V.  Breneman,  9  Harris  225.  Doubted 
in  Hole  v.  Rittenhouse,  1  Casey  493. 

Wherein  the  holder  of  an   equitable 
title  is  not  bound   to   tender  purchase- 
1  money  before  bringing  ejectment:  Stew- 
art V.  Freeman,  10  Harris  120. 

Wherein  the  plaintiff  shows  a  legal 
title,  and  the  defendant  gives  evidence 
of  a  possession  by,  and  a  deed  from,  an  in- 
truder :  BarnhartK.  Pettit,  10  Harris  135. 


Wherein  color  of  title  is  gained  to  a 
disseisor  by  making  improvements,  and 
herein  of  possession  for  twenty-one  years 
conferring  title :  Green  v.  Kellum,  11 
Harris  254. 

Wherein  one  claims  the  legal  title 
against  another  claiming  by  possession 
taken  under  articles  of  agreement :  Mor- 
rison V.  Funk,  11  Harris  421. 

Where  against  the  holder  of  the  legal 
title,  the  defendant  set  up  an  ■  equity 
under  an  article  of  agreement:  Allen  v. 
Woods,  12  Harris  76. 

Wherein  defendants  can  show  the 
commencement  of  their  title  under  a 
parol  purchase  from  the  date  of  their 
possession,  which  was  in  itself  notice  of 
their  title  when  brought  to  the  knowledge 
of  the  plaintiff:  Patton  v.  Borough  of 
Hollidaysburg,  4  Wright  206. 

Wherein  admissions  of  defendant  after 
purchase  did  not  prove  knowledge,  and 
notice  of  a  superior  title  prior  to  purchase : 
Churcher  v.  Guernsey,  3  Wright  84. 

Also  wherein  terms  of  deed  cannot  be 
set  up  against  notice  of  equitable  title : 
Ibid. 

Wherein  the  equitable  title  was  an- 
nulled by  Act  21st  April  1846,  and  the 
vendee  of  the  legal  held   against  the 

Sendee  of  the   equitable   title:   Hill  u. 
iliphant,  5  Wright  364. 

Act  of  21st  April  1846,  only  declara- 
tory of  the  existing  law  on  this  subject: 
Chew  ».  Phillipni,  8  Casey  205. 

Wherein  a  JVidgment  confessed  in 
1844,  is  not  under  Act  5th  May  1841 
conclusive  against  the  equitable  title  of 
a  vendee ;  but  the  repeal  of  this  act  by 
Act  21st  April  1846  Concludes  his  rights 
through  failure  to  bring  the  action  within 
two  years :  Waters  v.  Bates,  8  Wright 
473. 

Wherein  tenant  cannot  dispute  land- 
lord's title :  HoltB.  Martin,  1  P.  F.  Smith 
499. 

Wherein  adverse  possession  for  twenty- 
one  years  of  unseated  lands  with  dis- 
tinctly marked  boundaries,  confers  title, 
and  herein  of  what  adverse  possession 
consists  :  HoUingshead  ».  Nauman,  9 
Wright  141. 

To  give  title  under  the  Statute  of  Limi- 
tations the  possession  of  the  disseisor 
must  be  actual,  visible,  notorious,  dis- 
tinct, hostile,  and  continued  for  twenty- 
one  years :  Martin  v.  Jackson,  3  Casey 
504. 

Non-payment  of  taxes  for  certain 
years,  was  held  not  to  be  conclusive 
against  a  plaintiff  claiming  by  twenty- 
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one  years'  adverse  possession :  Hole  v. 
Rittenhouse,  1  Wright  116. 

Of  interfering  surveys  and  of  a  deci- 
sion of  a  board  of  property,  embracing 
only  a  portion  of  the  land  in  dispute : 
O'Hara  v.  Richardson,  10  Wright  385. 

Wherein  prior  possession  of  vacant 
lands  entitles  recovery  against  a  mere 
intruder:  Kline  v.  Johnston,  12  Harris 
72. 

Wherein  a  mere  intruder  cannot  set 
up  an  alleged  abandonment  of  a  location 
for  the  purpose  of  defeating  a  title  de- 
rived under  it:  Troutman  v.  May,  9 
Casey  455. 

Wherein  an  intruder  must  show  the 
boundaries  of  his  possession  as  they  ex- 
isted twenty-one  years  before  the  eject- 
ment against  him :  Barnhart  v.  Pettit, 
10  Harris  135. 

Wherein  land  was  sold  by  the  sheriif 
under  mortgage  by  a  disseisor,  and 
ejectment  brought  by  heir  of  disseisor 
against  subsequent  intruder:  11  Harris 
254. 

Wherein  sheriff's  deed  to  purchaser  is 
primS  facie  evidence  of  the  payment  of 
the  purchase-money  and  a  valid  title : 
Foster  v.  Gray,  10  Harris  9. 

Wherein  defendant  whose  property 
was  sold  at  sheriff's  sale  cannot  set  up 
a  lease  to  him  from  a  third  party,  exe- 
cuted to  him  after  the  judgment  under 
which  the  premises  were  sold :  Dunlap 
V.  Cook,  6  Harris  454. 

Wherein  the  general  rule  is  varied, 
that  where  a  person  obtains  possession 
of  land  under  a  contract  for  the  purchase 
of  it,  he  will  not  be  permitted  to  set  up 
an  independent  title  to  protect  a  hostile 
possession :  Hersey  v.  Turbett,  3  Casey 
•418. 

Wherein  acquiescence  in  possession 
will  not  bar  the  right  to  recover,  when 
plaintiffs  and  defendants  claim  title 
under  their  father  and  mother  respec- 
tively: TuUock  V.  Worrall,  13  Wright 
133. 

Wherein  proof  of  possession  was  re- 
quired, where  a  link  in  the  plaintiff's 
paper  title  was  missing :  Warner  i\ 
Henby,  12  Wright  187_. 

Wherein  certain  heirs  were  not  enti- 
tled to  recover  against  one  in  possession, 
who  showed  title  under  the  grantee  of 
the  tract  subject  to  certain  reservations : 
Miller  v.  Ho'lman,  1  Grant  245. 

Wherein  the  use  of  unenclosed  wood- 
land will  give  actual  possession  notwith- 
standing an  entry  by  owner  of  elder 
survey  on  another  portion  of  the  tract: 
Ament's  Ex'rs  v.  Wolff,  9  Casey  331. 

Wherein  the  payment  of  taxes  for  a 
certain  portion  by  an  intruder,  does  not 
prove  that  he  claims  to  the  extent  of  the 


plaintiff's  survey  :  Barnhart  v.  Pettit,  10 
Harris  135. 

Wherein  payment  of  taxes  is  evidence 
of  title  :  Morey  v.  Herrick,  6  Harris  123. 

Limitation  of  action  of  original  owner 
against  the  purchaser  of  a  tax  title  under 
Act  29th  March  1824:  Scheik  v.  McEl- 
roy,  8  Harris  25. 

Wherein  five  years'  possession  under  a 
sheriff's  deed  for  tax  title,  is  a  bar  to 
recovery:   Ibid. 

A  bond  and  warrant  of  attorney  to 
confess  judgment  by  «■  married  woman 
is  void  as  to  her,  and  a  sale  of  real  estate 
under  it  does  not  divest  title :  Caldwell 
V.  Walters,  6  Harris  79. 

Wherein  an  instrument  was  held  to 
be  not  executory  on  the  part  of  the 
grantors,  but  a  present  conveyance  of 
their  title,  and  that  their  only  remedy 
was  against  the  grantee  upon  his  cove- 
nants therein,  which  were  independent 
and  executory :  Garver  v.  McNulty,  3 
Wright  473. 

AVherein  a  deed  with  a  consideration 
was  held  not  to  be  a  conveyance  on  con- 
dition for  breach  of  which  recovery  of 
land  could  be  had  in  ejectment:  Perry 
V.  Scott,  1  P.  F.  Smith  119. 

Wherein  a  parol  contract  of  sale  pre- 
cise in  its  terms,  subject  to  boundaries 
and  quantity,  was  not  rescinded :  McGib- 
beney  v.  Burmaster,  3  P.  F.  Smith  332. 

No  part  performance  and  no  considera- 
tion paid :  Carson  v.  Potter,  6  Harris 
457. 

Resulting  trusts :  Strimpfler  v.  Roberts, 
6  Harris  283; 

Trust  to  be  inferred  from  the  relation 
of  father  and  son  :  Trefts  v.  King,  6  Har- 
ris 157. 

Wherein  the  statute  of  22d  April  1856 
was  not  a  bar,  and  therein  of  resulting 
trusts:  Miller  v.  Franoiscus,  4  Wright 
335. 

Wherein  the  above  statute  was  held 
to  bar  the  plaintiff's  right  by  limitation  : 
Rider  v.  Maul,  10  Wright  376. 

Where  certain  evidence  established  a 
resulting  trust :  Harrold  v.  Lane,  3  P.  F. 
Smith  268. 

Where  evidence  to  prove  fraud  was 
admitted,  when  a  vendee  notwithstand- 
ing certain  surrenders  stands  as  trustee 
for  heirs:  Hall  v.  Vanness,  13  Wright 
457. 

Where  in  an  action  by  sheriff's  vendee, 
evidence  of  fraud  on  the  part  of  the  hus- 
band was  inadmissible  against  the  wife : 
Tripner  v.  Abrahams,  11  Wright  220. 

Wherein  the  evidence  offered  to  set 
aside  a  deed,  was  not  such  as  would 
justify  a  chancellor  in  decreeing  its  can- 
cellation :  Dean  v.  Fuller,  4  AVright  474. 

Admission  of  evidence  of  a  survey  of 
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a  boundary  line  in  the  handwriting  of 
the  parties  and  their  acquiescence :  Cope 
V.  Risk,  9  Harris  59. 

Transferors  to  be  deemed  purchasers, 
and  also  what  of  evidence:  Alden  v. 
Grove,  6  Harris  377r 

Where  executors  and  not  residuary 
legatees  were  proper  parties  to  suit :  Hart 
V.  Homiller,  8  Harris  248. 

Where  plaintiff  died  before  the  insti- 
tution of  the  suit:  Morford  v.  Cook,  12 
Harris  92. 

Tenant  for  life  v.  owner  of  the  life 
estate :  Banks  «.  Ammon,  3  Casey  172. 

Remedy  by  sci-  fa.  on  a  mortgage, 
does  not  exclude  the  remedy  by  eject- 
ment :  iVtartin  v.  Jackson,  3  Casey  504. 

Wherein  partners  become  tenants  in 
common  in  real  estate,  purchased  with 
the  money  of  the  firm  and  conveyance 
taken  in  the  name  of  one  partner :  Coder 
K.  Huling,  3  Casey  84. 

Partition:  Ross  u. 'Pleasants,  7  Harris 
157. 

Estoppel :  Ross  v.  Pleasants,  7  Harris 
157  ;  Pendleton  v.  Richey,  8  Casey  58 ; 
Blackwell  k.  Cameron,  10  Wright  236. 

The  effect  of  demurrer  on  facts  stated 
and  also  of  improvements:  Fessler  v. 
Love,  7  Wright  313. 

Where  a  new  valuation  for  improve- 
ments was  allowed  on  a  second  ejectment 
by  the  same  plaintiff:  Pendleton  v. 
Bichey,  8  Casey  58. 

Wherein  a  lien  of  the  defendant  on 
plaintiff's  land  was  no  excuse  for  an 
omission  to  pay  the  balance  of  purchase- 
money  on  the  day  fixed  in  a  confessed 
judgment ;  and  herein  of  the  defendant's 
duty :  Waters  v.  Waters,  8  Casey  307. 

For  a  not  only  novel  but  impracticable 
and  dangerous  assessment  of  damages: 
Gill  V.  Gill,  1  Wright  312. 

Where  three  ejectments  were  tried 
between  the  same  parties  and  the  verdict 
of  the  first  was  set  up  as  a  bar  by  the 
plaintiff,  it  was  held  that  the  record  was 
no  bar,  since  the  judgment  had  not  been 
entered ;  the  payment  of  the  jury  fee 
and  the  entry  upon  the  lien  docket  not 
being  equivalent  thereto :  Ferguson  v. 
Staver,  4  Wright  213. 

Wherein  one  verdict  and  judgment 


against  the  plaintiff's  claim  was  not  a 
bar :  Taylor  v.  Abbott,  5  Wright  352. 

Interpretation  of  a  lease  for  the  exclu- 
sive mining  of  iron  and  limestone,  and 
an  agreement  to  pay  at  the  rate  of  twenty 
cents  per  ton  clean  ore :  Clement  v. 
Youngman,  4  Wright  341. 

Interpretation  of  a  deed  by  a  city  cor- 
poration in  fee  simple  with  conditions 
annexed :  Sharon  Iron  Co.  v.  City  of 
Erie,  5  Wright  341. 

Lease  of  a  coal-mine,  and  herein  of ' 
tenancy :  Turner  v.  Reynolds,  11  Harris 
199. 

Act  of  1851  relative  to  non-resident 
defendants  construed.  How  affected  by 
Act  13th  April  1858,  relative  to  eject- 
ment for  unseated  lands :  Haslett  v. 
Foster,  10  Wright  471. 

The  boundary  line  between  Pennsyl- 
vania and  Maryland,  correcting  Thomas 
V.  Stigers,  5  Barr481 ;  Stigers  v.  Thomas, 
11  Harris  367. 

Wherein  judgments  in  ejectment  of 
other  courts  may  be  modified  by  the 
Supreme  Court :  McCanna  v.  Johnston, 
7  Harris  434. 

Instruction  to  the  jury  that  before  they 
can  adopt  a  certain  line  from  a  certain 
corner  they  must  be  satisfied  that  there 
were  marks  on  the  ground  corresponding 
to  the  date  of  the  survey,  would  be  fatal 
to  every  chamber  on  record:  Dreer  v. 
Carskadden,  12  Wright  38. 

Wherein  the  relationship  of  brother 
and  sister  is  not  such  as  to  raise  a  pre- 
sumption that  the  entry  and  settlement 
of  the  sisters  with  the  brother  was  that 
of  the  latter  only :  Cambria  Iron  Co.  v. 
Tomb,  12  Wright  387. 

Where  vendees  may  defalcate  in  equity 
for  waste  committed  during  ouster  when 
sued  for  purchase-money :  Stoner  v.  Neff, 
14  Wright  2oS. 

Wherein  a,  feme  covert  claims  the  resi- 
due of  money  left  after  paying  the  mort- 
gage under  which  the  laud  from  which 
she  had  been  already  ejected  was  sold : 
Woolston's  Appeal,  1  P.  F.  Smith  452. 

To  enforce  a  forfeiture  it  is  not  neces- 
sary to  put  in  another  tenant :  Kreutz  v. 
MoKnight,  3  P.  F.  Smith  319. 


CHAPTER    X. 

OP  SCIRE  FACIAS. 


Definition  of  Scire  Pacias. 
Its  object. 

Of  Proceedings  on  Writs  of  Scire  Facias 
generally.     P.  374. 
Nature  of  writ. 

Court  out  of  which  writ  issues. 
Porm  of  writ. 
Time  when  writ  issues. 
Service  and  return. 

Appearance,    and    judgment    for    want 
thereof. 
Pleadings. 
Trial  and  verdict. 
Judgment. 
Execution. 
Error. 

Section  I.     Or  the  Scire  Facias  on  a 
MOETUAGE.     P.  379. 

1.  Nature  of  a  Mortgage.     P.  379. 

2.  What  constitutes  a  Mortgage.     P.  380. 
To    whom    custody    of    deeds    belongs. 

(Note. ; 

3.  Lien  of  a  Mortgage.     P.  382. 
What  lien  embraces. 
Mortgage  must  be  recorded. 
Conveyance  with  a  separate   defeasance 

constitutes  a  mortgage. 

Priority. 

Act  of  1820. 

Purchase-money  mortgage  peculiarly 
privileged. 

Entry  in  recorder's  book  true  date  of 
instrument. 

Lien  of  mortgage,  how  discharged. 

How  discharged. 

1.  By  sheriff's  sale. 

Act  of  1845  as  to  municipal  claims. 

2.  By  acts  of  the  mortgagee. 
Acceptance  under  partition  by  mortgagee. 
Release. 

Act  of  1822. 
Proceedings  upon  a  Mortgage. 

Three  modes  of  procedure  in  Pennsyl- 
vania. 

Act  of  1705,  scire  facias  under  it. 
Jlte  Scire  Facias. 

Where  writ  is  allowed. 
VOL.  11. — 24 


Proceeding  in  rem. 

Time  at  which  writ  issnes. 

When  payable  by  instalments — effect  of. 

Issuing  writ. 

Amicable  action  on  recorded  mortgage. 

Time  of  suing  out  writ — Act  of  1836. 

Form  of  the  writ. 

Parties. 

Plaintiff. 

Defendant. 

Terre  Tenants. 
Service  and  return. 
Practice  prior  to  Act  of  1836. 

Appearance — Judgment  hy  Default  for  want 
of  an  Appearance,  and  for  want   of  an 
Affidavit  of  Defence. 
Appearance. 
Judgment  by  default. 
AfBdavit  of  defence. 
Stay  of  execution. 
Stay  under  Military  Service  Act. 

Pleadings.  ' 

Pleas. 
Satisfaction. 
Payment  with  notice. 
Special  pleas. 
Special  plea  under  Act  of  1822. 

Defences. 

1 .  Payment,  and  herein  of  keeping  alive 
the  mortgage  by  agreement. 

2.  Outstanding  title,  and  similar  defences 
to  a  mortgage  to  secure  purchase-money. 

Purchaser  may  deduct  incumbrance. 

3.  Discharge  of  the  lien  of  mortgage. 
Merger. 

4.  Other  defences. 
Creditor's  mortgage. 

Mortgage  to  secure  usurious  interest  not 
void. 

Mortgage  by  married  women. 

BonS.  fide  holder  without  notice  takes 
free  from  equities. 

Adverse  possession. 

Evidence  and  Witnesses, 

Trial. 
How  jury  to  be  sworn. 

(369)  ; 
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Verdict. 

Judgment,  its  nature  and  effect — Execu- 
tion. 

Leyari  facias. 

When  land  deliyered  to  mortgagee. 

Alias  Levari. 

Disposition  of  surplus. 

Distribution  of  proceeds  of  sheriff's  sale. 

Satisfaction. 

Act  of   1856 — Entry  of  satisfaction   by 
recorder. 

Section  II.   Of  Soiee  Facias  sue  Claim 

FILED    ET    MeCHAMICS    AND   MaTEKIAL 

Men.     p.  414. 

Acts  o/  1803-1806-1836. 
Act  of  1806. 
Character  of  lien. 
Commencement  of  building. 
Decisions  under  old  enactment. 
What  the  lien  is  and  notice  of  it. 
Remedy  before  acts. 
Claim  of  laborer  and  material-men. 
Limitation  of  lien. 
Description  of  building. 
Action. 

The  Practice  under  the  Act  of  June  I6th  1836, 
and  the  several  Supplements  thereto.  P. 
419. 

I.   Of  the  Lien.     P.  419. 

1.  What  is  bound  by  it.     P.  419. 

Th£  Building. 

Lien  extended  to   alterations  in  certain 
counties. 

Repairs. 

Outhouses,  &c. 

New  or  old  building,  question  of  fact. 

No  lien  on  municipal  buildings. 

"Building." 

The  Land. 
Lien  extended  to  ground. 
Boundaries. 
Destruction  of  building  destroys  lien. 

The  Estate. 

Interest  bound  by  lien. 

Buildings  and  fixtures  for  trade. 

Actual  possession  indispensable. 

Lien    extended   to   leasehold   estates   in 
certain  counties. 

2.  W/iat  species  of  Debts  give  rise  to  the  Lien. 
P.  424. 

Act  extended. 

Materials  furnished  though  not  used  cre- 
ate lien. 

Character  of  materials. 

3.  When  the  Lien  commences.     P.  426. 

4.  How  long  the  lien  continues.     P.  427. 

II.   Of  the  Claim.     P.  427. 

Claim  itself  not  record,  otherwise  as  to 
docket. 
1 .  Who  may  file  it.     P.  427 . 

Contractor  could  not  file  lien  formerly. 

Contractor  may  now  file  lieu. 


Sub-contractor's  lien. 
Journeymen  hare  no  lien. 

2.  Time  and  Manner  of  filing  Lien.   P.  428. 
When  time  begins  to  run. 

Act  of  1855. 
Supplemental  claim. 

3.  The  Form  of  the  Claim.     P.  430. 
( 1 ) .    The  Names,  of  the  Parties. 

When  contract  made  with  builder,  builder 
alone  need  be  named. 

Separate  liens. 
(2).  Statement  of  the  Amount  claimed — the 

Nature  of  the  Work — the  Kind  and  Ammmt 

of  the  Materials — and  the  Time  when  the 

Work  was  done  or  the  Materials  furnished. 

P.  431. 

Precision  in  claim. 

Specification  of  items. 

Claim  on  contract. 

After  judgment  no  advantage  can  be 
taken  of  want  of  specification. 

'^ime. 
(3).   The  Description  of  the  Building.    P. 

434. 

Sufficient  descriptions. 

Ijisufiicient  descriptions. 

Irregular  claims  may  be  stricken  from 
record. 

Amendment  without  notice  void. 

4.  Joint  or  Apportioned  Claims.     P.  436. 
Act  of  1831. 

Act  of  1850. 

Adjoining  buildings — same  ownership 
required. 

When  joint  claims  can  and  cannot  be 
filed. 

When  joint  claim  postponed. 

Act  of  1848.  Jurisdiction  on  apportioned 
claims. 

Separate  sci.  fa.  against  each  building. 

Assignee's  claim. 

5.  Limitation  of  Lien  of  Claim  filed.     P. 
438. 

III.    Of  the  Scire  Facias.     P.  438. 

1.  Form  of  the  Writ.     P.  438. 

2.  When  and  against  whom  it  issues  ;  service 
and  return.     P.  439. 

Sci.  fa.,  to  what  extent  a  proceeding  in 
rem. 

Sci.  fa.  against  executor  or  administrator. 
Issue  and  service  of  writ. 

3.  Proceedings  by  the  Defendant  where   no 
Scire  Facias  has  been  issued.     P.  439. 

4.  Proceedings  after  the  Return.     P.  440. 
Suggestion. 

Act  of  1 862 — If  too  many  persons  joined, 
may  amend  by  striking  out  names  of  those 
erroneously  joined. 

Judgment  by  default — Who  mny  come 
in  and  defend — Terre-tenant — Mortgagee. 

Affidavit  of  defence. 

5.  Defences.     P.  441. 

Acceptance  of  bill  or  note  when  a  dis- 
charge of  lien,  and  when  not. 
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6.  Pleadings.     P.  442. 

No  declaration  necessary. 

Pleas. 

Payment. 

7.  Evidence.     P.  443. 
Claim  filed  not  evidence. 
Contract  evidence. 
Character  of  contract. 
Book  of  original  entries. 
Release,  when  required. 
Admissions. 

Terre-tenant,  when  not  competent. 

8.  Effect  of  Nonsuit  or  Discontinuance.    P. 
445. 

9.  Effect  of  Verdict.     P.  445. 
Ambiguity  and  irregularity,  when  cured. 
Judgment. 

10.  Execution.     P.  445. 
Stay  of  execution. 
Sequestration. 

Claims  to  be  paid  pro  rata  when  fund 
insufficient. 
Auditor. 

11.  Costs.     P.  446. 

12.  Satisfaction.     P.  446. 

Section  m.    Of  Sciee  Faoias  on  Mdni- 
ciPAi,  Claims.     P.  446. 

Municipal  lien  extended  by  Act  of  1840. 
Act  of  1 845  ;  lien  must  be  filed  within 
six  months. 

Proceedings  before  writ. 

Proceedings  when  scire  facias  niot  issued. 

Payment  of  money  into  court. 

Practice  under  Act  of  1866. 

Form  of  claim. 

May  be  amended. 

Claim  not  a  tax. 

The  lien. 

How  far  lien  divested  by  judicial  sale. 

Ground-rent. 

Parties. 

Writ. 

Service  and  return. 

Defences. 

Universities,  colleges,  &c.,  not  exempt. 

Pleadings. 

Evidence. 

Judgment,  &c. 

Title. 

Eedemption. 

Locality  index. 

Section  IV.     Of  Sciee  Facias  against 

SuKETiES  ON  A  Recognisance  of  Bail. 

P.  454. 

Recognisance,  definition  of. 

Remedy  on  by  action  of  debt. 
1 .  Special  Bail  and  Bail  to  the  Action.    P. 

455. 

Form  of  the  recognisance. 

Proceedings. 

Writ. 

Ca.  sa.  must  first  be  sued  out. 

The  writ. 

Prajcipe. 


Defences. 

Nul  tiel  record — recovery — payment. 
Evidence. 

Discharge  of  debtor. 
Judgment. 
Execution. 
.  Act  of  1842  modifies  recognisances  of 
special  bail. 

2.  Bail  on  an  Appeal  from  a  Justice  or  from 
an  Award.     P.  460. 

Form  of  the  recognisance. 

Modified  by  Act  of  1845. 

What  sufficient  under  Act  of  1845. 

What  insufficient. 

Defective  recognisance,  how  remedied. 

Form  of  the  writ. 

Pleadings. 

Defences. 

Exoneretur. 

3.  Bail  in  Error  and  on  Writs  of  Certiorari. 
P.  463. 

Bail  in  error. 
Bail  in  certiorari. 

4.  Bail  for  Stay  of  Execution.     P.  465. 
Form  of  recognisance. 
Proceedings. 

Form  ^f  the  writ,  service,  &c. 

Pleadings. 

Defences. 

Perfecting  of  bail. 

Evidence  and  witness. 

Trial. 

5.  Bail  in  Replevin.     P.  468. 

Sci.  fa.  against  pledges  in  replevin. 

Parties. 

Defences. 

6.  Bail  under  Act  of  1842.     P.  471. 
Scire  facias  against  bail  in  a  recognisanee 

under  the  act  abolishing  imprisonment  for 
debt. 

Section  V.   Of  Scire  Facias  on  Recog- 
nisance   FOB    Payment    of      Lands 
taken  at  an  Appeaisement.     p.  472. 
Intestate  Act  of  1832. 
This  recognisance  a  lieu. 
Form  of  recognisance. 
Under  Act  of  1832. 
Minute  on  docket  will  suffice. 
Defective  recognisance  may  be  remedied. 
When- wife  required  to  join  in  recogni- 
sance. 

Form  of  Proceeding. 
Sci.  fa. 

Debt  on  recognisance. 
Time  of  bringing  suit. 
Limitation. 
Form  of  writ  and  service. 

Parties. 
Plaintiffs. 
Defendants. 
Pleadings. 
Defences. 
Evidence. 
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Form  of  Tcrdiet. 
Judgment. 

Section  VI.     Or   Scibe  Facias  upon 
Shebiffs'  and   Coroners'  Eecooni- 

SANCES,  AND  UPON  THE  CaUTIONAEY 

Judgments  on  Official  Bonds,  and 
ON  Bonds  of  Executors,  Administea- 
TOES,  Guardians,  &c.     P.  483. 

1.  Preliminary  Remarks,     P.  483. 
Recognisance  lien. 

Bond  no  lien. 

2.  Liability  of  Sureties    both  to  Bond  and 
Recognisance,     P.  486. 

Time  for  which  they  are  liable. 
Extent  of  liability. 

3.  Remedies.     P.  490. 

I.  Proceedings  upon  the  Recognisance.     P. 
490. 

Defendants. 
Time  of  bringing  suit. 
Eorm  of  writ. 
Service. 
Defences. 
Evidence. 
Torm  and  effect  of  judgment. 

H.  Proceedings  upon    Official  Bonds.     P. 
493. 

Act  of  1836. 
•lurisdiction. 
Time  of  bringing  suit. 
Eorm  of  the  writ. 
Service. 
Parties. 
Defences. 

Pleadings — Amendment. 
Evidence. 
Trial. 

Judgment — ^Its  nature  and  effect. 
Costs. 

Section  Vn.  Of  the  Scire  Eacias 
UPON  Transcripts  against  Executor, 
Administrators,  and  Guardians,  in 
THE  Court  of  Common  Pleas.  P.  506. 
Jurisdiction. 
Parties. 
Judgment. 

Section   Vlll.     Of   the   Scire  Facias 

UPON  A  Judgment  for  the  Penalty 

of  a  Bond,  tvheee  Breaches  have 

been  committed  subsequent  to  the 

Judgment.     P.  507. 

Act  of  1836. 

Assessment  of  damages. 

When  the  scire  facias  is  necessary. 

Form  of  the  writ. 

Parties. 

Service  and  return. 

Proceedings. 

Judgment. 

Execution. 

Costs. 

Sci,  fa.   on   cautionary  judgment  on   a 
bond. 


Section  IX.      Of    the   Scibe   Faciab 

QUABE  EXECUTIONEM  NON.       P.  510. 

1.  General  Remarks.     P.  510. 
Practice  in  Pennsylvania. 
Act  of  1836. 

Act  of  1845. 

Where  a  scire  facias  is  unnecessary. 
Time  when  the  sci.  fa.  may  issue. 
From  what  court. 

2.  Form  of  the  Writ.     P.  517. 

3.  Parties  to  the  Writ.     P.  517. 

4.  Service  and  Return.     P.  519. 

5.  Proceedings  after  the  Return — Judgment 
by  Default — Pleadings,  Sfc.     P.  519. 
Defences. 

Evidence. 

Witness. 

Amendment. 

The  effect  of  a  judgment. 

Section  X.     Or  Sci.  Fa.  to  continue 
THE  Lien  of  a  Judgment.     P.  524. 

I.    Under  the  Act  of  1798.     P.  524. 

Common  law  limits  judgments  only  by 
presumption  of  payment. 

English  practice. 

n.  Since  the  Act  of  March  26JA  1827.     P. 
526. 

1.  In  what  Cases  a  Revival  necessary.    P. 
527. 

2.  At  what  Time  Revival  must  take  place. 
P.  528. 

Act  of  1852. 

Soldiers  in  active  service.     Act  of  1862. 

3.  Modes  of  Reviving  a  Judgment.     P.  530. 
(1).  By  Scire  Facias.     P.  531. 

Plaintiffs. 

Defendants. 

Terre-tenants. 

Act  of  1834. 

Service  and  return. 

Act  of  1798. 

Proceedings  after  return  of  proclamation. 

Defences. 

Evidence  and  witness. 
(2) .  By  Amicable  Scire  Facias  and  Confes- 
sion of  Judgment  thereon.     P.  540. 
(3).  By  Agreement.     P.  542. 

Act  of  1827. 

Act  of  1849. 

Judgment,  its  nature  and  effect. 

Execution. 

Costs. 

Section    XI.     Op     Scire    Facias    on 
Change  of  Parties.    P.  548. 

W/icri;  the  Scire  Facias  is  necessary.    P.  548. 

1.  Where  a  substitution  or  addition  is  neces- 
sary.    P.  549. 
Marriage. 
Death. 

Death  between  verdict  and  judgment. 
Death   between  interlocutory   and    final 

judgment. 
Death  before  execution. 


ITS    OBJECT. 


373 


r)cath  after  execution  issued. 
Insolvency  or  bankruptcy. 

2.  Where  Substitution  is  necessary.     P.  551. 

3.  Howthe  Substitution  is  to  be  made.  P.  552. 
Miirriaj.'e  of  plaintiff. 

Marriage  of  defendant. 
Death  before  verdict. 
Death  between  verdict  and  judgment. 
Death    between  interlocutory   and  final 
judgment. 
Death  after  final  judgment. 
Insolvency  and  bankruptcy. 

4.  Process,  Sfc.     P.  556. 
Form  of  the  writ. 
Service. 

Parties. 

Subsequent  proceedings,  defences,  &c. 

Judgment,  its  form  and  eifect. 

Section    XII.     Op    Scire    Pacias    to 
CHARGE  Decedent's  Lands.     P.  560. 


The  Lien  of  the  Debts  of  a  Decedent. 
Duration. 


P. 561. 


Extent. 
Discharge. 
The  Scire  Facias,  when  necessary.     P.  564. 
Parties. 

Time  within  which  writ  must  issue. 
Porm. 
Defences. 

Trial — evidence — witness,  &c. 
Judgment. 
Satisfaction. 

Section    XIII.     Or    Sciee    Facias   in 
OTHER  Cases.     P.  568. 

1.  Quare  restitutionem  non. 

2.  On    a    judgment-bond    quando    and 
against  an  executor. 

3.  By  defendant  on  a  verdict  or  award 
in  his  favor. 

4.  To  compel  the  assignment  of  errors. 

5.  Against  the  sheriff  in  certain  cases. 

6 .  In  regard  to  a  bill  of  exceptions  where 
the  judge  has  died. 

7.  Ad  computandum  et  rehabendum  ter- 
ram. 

8.  For  other  purposes. 


Definition  of  scire  facias. — A  scire  facias,  in  our  practice,  is  a 
writ,  usually  founded  on  some  matter  of  record,  as  a  recognisance, 
judgment,  or  on  a  mortgage,  or  mechanic's  lien,  by  Act  of  Assembly, 
though  not  a  record,  requiring  the  person  against  whom  it  issues  to 
skow  cause  why  the  plaintiff  should  not  have  advantage  of  such  record, 
mortgage,  or  lien. 

Although  in  some  respects  considered  as  a  new  action,  in  regard  to 
a  record,  because  the  defendant  may  plead  thereto,  and  because  a 
release  of  all  actions  or  executions  is  a  discharge  to  it;^  yet,  in  gen- 
eral, it  is  a  judicial  writ,  which,  from  its  form,  and  the  nature  of  the 
proceedings  under  it,  must  issue  from  the  court,  where  the  record 
remains.^ 

Its  object. — Where  the  object  of  the  scire  facias  is  to  obtain  execu- 
tion on  a  judgment,  or  recognisance,  &c.,  it  is  called  a  writ  of  execu- 
tion.' When  issued  against  bail,  against  pledges  in  replevin,  on  a 
mortgage,  mechanic's  lien,  to  repeal  letters-patent,  or  the  like,  it  is,  in 
fact,  an  original  proceeding ;  but,  when  issued  to  revive  a  judgment, 
or  upon  the  death,  marriage,  or  bankruptcy,  &c.,  of  parties,  or  on  a 
judgment  in  debt  on  bond,  or  on  a  judgment  quando,  &c.,  against  an 
executor,  it  is  but  a  continuation  of  the  original  action.  In  some  cases 
it  is  merely  an  interlocutory  proceeding,  and  in  the  nature  of  process  ; 
as  in  the  case  of  a  scire  facias  quare  exeeutionem  non  ;  sometimes,  a 
proceeding  after  the  action  has  terminated,  as  in  the  case  of  a  scire 
facias  ad  rehabendum  terram.*  The  courts  have  a  discretionary 
power  to  direct  a  scire  facias  to  issue  by  special  order,  in  certain  cases 
falling  within  the  reason  of  the  law  on  which  this  writ  is  founded.^ 


•  Skin.  682 ;  Comb.  45.5 ;  Co.  Lit. 
290. 

^  A  defendant  may  plead  to  a  scire 
facias  and  make  as  full  defence  as  he 
could  upon  a  summons :  it  is,  therefore, 
considered  as  an  action  in  law,  and,  in 
Allen  V.  Eeesor,  16  S.  &  R.  14,  it  was 
decided,  that  a^scire  facias  on  a  recognis- 


ance in  the  Orphans'  Court  was  sustain- 
able, as  being,  substantially,  an  action 
of  debt:  Smith  v.  Ramsey,  6  S.  &  R. 
574. 

^  Litt.  I  505. 

*  2  Arch.  Pr.  76  ;  see  1  Dallas  81. 

*  See  the  opinion  of  Bracken  ridge, 
J.,  Dunlop  V.  Speer,  3  Binn.  174,  5. 
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The  cases  in  which  a  writ  of  scire  facias  is  necessary,  may  be  con- 
sidered in  the  following  order : — 

1.  Of  the  scire  facias  on  a  mortgage. 

2.  Of  the  scire  facias  on  a  mechanic's  claim. 

3.  Of  the  scire  facias  on  municipal  claims. 

4.  Of  the  scire  facias  on  a  recognisance. 
Against  (1).  Special  bail,  and  bail  on  appeal. 

(2).  Bail  for  stay  of  execution. 

(3).  Bail  in  error,  and  on  certiorari. 

(4).  Pledges  in  replevin. 

(5).  Sheriff's  sureties. 

(6).  Heir  for  lands  taken  at  a  valuation. 

4.  Of  the  scire  facias  on  official  bonds. 

5.  Of  the  scire  facias  on  transcript  filed  in  the  Common  Pleas 

against  executors,  administrators,  and  guardians. 

6.  Of  the  scire  facias  on  administration  bonds. 

7.  Of  the  scire  facias  on  judgment  in  debt  on  bonds  payable  in 

instalments. 

8.  Of  the   scire  facias  quare    executionem   non   between   the 

original  parties. 

9.  Of  the  scire  facias  to  revive  or  continue  the  lien  of  a  judg- 

ment undpr  the  Acts  of  1798  and  1827. 

10.  Of  the  scire  facias  on  change  of.  parties. 

(1).  On  the  marriage  of  feme  plaintiff  or  defendant. 
(2),  On  the  death  of  plaintiff  or  defendant. 

11.  Of  the  scire  facias  on  award  or  verdict  for  plaintiff  or  defend- 

ant under  the  Defalcation  Act. 

12.  Of  the  scire  facias  on  judgment  quando  against  executors 

or  administrators. 

13.  Of  the  scire  facias  on  judgment  confessed  for  a  certain  sum 

to  secure  the  performance  of  a  contract. 

14.  Of  the  scire  facias  on  transcripts  of  judgments  before  jus 

tices  of  the  peace  filed  in  the  Common  Pleas. 

15.  Of  the  scire  facias  in  other  cases. 

(1).    Quare  restitutionem  non. 

(2).  Ad  rehabendam  terram. 

(8).  To  compel  assignment  of  errors. 

(4).  To  certify  the  sealing  of  a  bill  of  exceptions. 

(5) .  Against  the  sheriff  after  levy  under  a  fieri  facias. 

(6).  To  charge  decedent's  lands. 

(7).  Preceding  a  writ  of  inquiry  after  a  year  and  a  day 

from  the  signing  of  interlocutory  judgment. 
(8).  To  repeal  letters-patent. 

Of  the  Proceedings  on  Writs  of  Scire  Facias  generally. 
The  proceedings  in  certain  species  of  this  action  have  been  very 
fully  discussed  in  treating  of  those  writs.  But  this  has  not  been  done 
in  all  cases,  because  from  the  rare  occurrence  in  practice  of  some  kinds 
.  of  scire  facias,  the  decisions  contained  in  our  reports  do  not  embody  a 
complete  system  of  procedure  therein.  On  this  account,  as  well  as  for 
the  sake  of  presenting  a  general  view  of  the  practice  in  scire  facias,  it 
is  thought  advisable  to  exhibit  in  the  present  section  a  summary  which 
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■will  enable  the  practitioner  in  a  doubtful  or  novel  case  to  be  guided  by 
analogy  founded  upon  general  principles. 

The  7iature  of  the  writ  has  already  been  sufficiently  explained  in 
the  preceding  part  of  this  chapter. 

The  court  out  of  which  the  writ  issues,  in  the  case  of  a  scire  facias 
upon  a  matter  of  record,  is  that  wherein  the  record  lies.  That  is,  in 
the  case  of  a  scire  facias  upon  a  recognisance  of  bail,  the  writ  issues 
from  the  court  in  which  the  original  action  has  been  brought.'  So,  in 
the  case  of  a  scire  facias  upon  a  judgment,  the  writ  issues  from  the 
court  wherein  the  judgment  was  obtained.^ 

So,  if  the  writ  be  based  upon  a  quasi  record,  as  a  mortgage,  a 
mechanic's  claim,  or  a  municipal  claim,  it  issues  from  the  court  where 
the  paper  is  filed ;  or,  in  the  case  of  a  mortgage,  from  that  court  of 
the  county  where  the  lands  lie  which  has  jurisdiction  of  the  amount  in 
controversy.  A  deviation  from  the  general  principle,  that  a  scire  facias 
upon  a  matter  of  record  can  issue  only  from  the  court  where  the  record 
lies,  has  been  admitted  on  the  ground  of  communis  error,  in  the  case 
of  a  scire  facias  upon  a  recognisance  taken  in  the  Orphans'  Court  to 
secure  payment  for  lands  taken  at  an  appraisement.  Here,  although 
the  record  is  in  the  Orphans'  Court,  yet  the  scire  facias  thereon  is 
universally  issued  from  the  Common  Pleas  ;  and  this  practice  is  sus- 
tained, for  the  reason  that  the  proceeding  is  substantially  an  action  of 
debt,  the  place  of  which  the  scire  facias  has  usurped.' 

The  form  of  the  writ  varies  of  course  with  its  object.  Its  general 
character  is  that  of  a  mandate  to  the  sheriff  reciting  the  occasion  upon 
which  it  issues,  as  an  unsatisfied  judgment,  a  forfeited  recognisance, 
&c.,  and  directing  him  to  make  known  to  the  parties  named,  that  they 
appear  before  the  court  at  a  given  day,  to  show  cause,  if  any  they 
have,  why  the  plaintiff  should  not  be  allowed  to  take  the  steps  desired 
by  him  in  relation  to  the  matter.  In  general,  the  recital  in  the  writ 
of  former  proceedings  should  be  very  exact  so  far  as  it  goes,  though 
excessive  minuteness  is  not  advisable.  A  material  variance  between 
the  writ  and  the  record,  which  it  purports  to  set  out,  will  be  fatal  on 
the  plea  of  nul  tiel  record.* 

'  There  may  sometimes  be  a  doubt'in  April     1823,    J    5,    Purd.   Dig.    601,   8 

regard  to  the  proper  court,  as  in  the  case  Smith's  Laws  176. 

of  a  scire  facias  upon  a  recognisance  of  ^  In  the  case  of  a  scire  facias  upon  a 

bail,  on  an  appeal  from  the  justice  of  the  cautionary  judgment,  whether  upon  an 

peace.     Here  the  recognisance  is  taken  official  bond,  a  bond  payable  by  instal- 

before  the  justice,  but  if  the  appeal  is  ments,  or  a  bond  to   secure  the  future 

pursued,  a  transcript  of  the  record,  in-  performance  of  a  contract,  where  subse- 

cluding  the  recognisance,  is  certified  to  quent   breaches   have  been   committed, 

the  Common  Pleas,  which  court  thereby  there  may  be  a  doubt  in  those  counties 

acquires  jurisdiction  of  the  case ;  and  if  where  district  courts  are  established  and 

the  appellant   fails   in   his   appeal,  the  where  the  jurisdiction  of  the  Common 

scire  facias  on  the  recognisance   must  Pleas  is  limited  in  amount,  whether  the 

issue  from  the  Common  Pleas,  where  the  writ  should  issue  from  that  court  where 

record  is  considered  to  lie.     But  if  the  the  cautionary  judgment  was  obtained, 

appellant,  after  entering  into  the  recog-  or  from  that  having  exclusive  jurisdic- 

nisanoe,  should  neglect  or  refuse  to  file  tion  of  the  amount  in  controversy.     But 

the  certified  copy  of  the  record  in  the  the  point  seems  not  to  have  been  raised, 

Common  Pleas,  the  scire  facias,  on  the  and  perhaps  the  general  rule  in  the  text 

recognisance,  must  then  issue  from  the  should  prevail, 

justice,  for  the  record  lies  in  his  court,  ^  Allen  v.  Reesor,  16  S.  &  R.  14. 

not  having  beeu  removed.     See  Act  1st  "  In   some   cases,    however,    such   as 
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The  writ,  if  defective,  may  be  amended  in  the  the  same  manner  and 
on  the  same  terms  as  the  other  proceedings  in  the  suit/ 

The  time  when  the  writ  issues,  should,  under  the  Act  of  13th  June 
1836,  §  8,  he  at  least  ten  days  before  the  return-day.^ 

The  Service  and  Return  of  writs  of  scire  facias  should  be  like  those 
of  a  summons,  under  the  Act  of  13th  June  1836,  §  39.^  But  notwith- 
standing this  act,  the  customary  return,  when  the  defendant,  &c.,  can- 
not be  found,  is  "  nihil,"  instead  of  "  non  est  inventus."  The  inten- 
tion of  the  legislature  must  be  supposed  to  have  been,  to  direct  the 
method  of  serving  a  scire  facias,  when  service  can  be  made,  and  not  to 
alter  the  practice  in  cases  where  the  writ  cannot  be  executed.*  The 
usual  return,  when  the  writ  has  been  served,  is  "  scire  feci." 

If  the  writ  be  returned  "  nihil,"  and  an  alias  be  sued  out  thereon 
which  is  also  returned  "  nihil,"  judgment  may  be  taken  against  the 
defendant;  two  nihils  being  deemed  equivalent  to  a  service. ° 

Appearance  and  judgment  for  want  thereof. — On  the  quarto  die 
post  of  the  return-day  of  the  scire  facias,  either  against  the  bail 
or  other  defendants,  if  scire  feci  be  returned,  or  if  two  nihils  be 
returned,  on  the  quarto  die  post  of  the  return  of  the  second  writ, 
the  plaintiff  may  enter  judgment  by  default  for  want  of  an  appear- 
ance. The  default,  however,  will  be  set  aside  if  irregular,  or  if  regu- 
lar, on  an  affidavit  of  merits  as  in  other  cases.*  Thus  a  judgment  after 
one  nihil  upon  scire  facias  post  annum  et  diem,  may  be  set  aside  by 
the  court,  or  it  may  be  reversed  on  error  ;  but  the  irregularity  cannot 
be  reviewed  or  corrected  collaterally  in  another  suit.^  It  has  been 
seen  that  even  if  it  be  reversed  or  set  aside,  a  purchaser  under  it  at 
sheriff's  sale,  to  whom  a  deed  has  been  made,  will  hold  the  land,  unless 
the  sale  was  made  under  void  process.*  If  the  defendant  appears,  he 
may  be  ruled  to  plead  even  after  a  lapse  of  two  years,  which,  by  our 
practice,  does  not  work  a  discontinuance  ;  and  the  plaintiff  may,  after 
entering  the  proper  rules,  take  judgment  for  want  of  a  plea.'  If  the 
action  is  brought  against  an  executor  for  a  debt  due  from  his  testator, 
the  affidavit  of  defence  rule  does  not  apply,  because  it  is  not  supposed 
that  an  executor  has  sufficient  knowledge  of  his  testator's  affairs  to 
make  an  oath  on  the  subject.  But  where  a  judgment  is  obtained 
against  the  executor  himself,  upon  which  a  scire  facias  issues,  an  affi- 
davit of  defence  is  requisite  under  the  rules  of  court,^"  as  it  is  where 
this  writ  issues  against  persons  not  in  an  official  capacity. 

Pleadings. — In   this  proceeding   a  declaration   is  not  requisite, 

iSaV«yaaas  upon  a  record  of  a  justice  of  Bright.   Purd.   23,    §   19,   and  Vol.   I., 

the  peace,  greater  latitude  is  permitted  "  Commencement  of  Actions." 

in  the  recitals  of  the  writ,  on  account  of  '  Purd.  Dig.  32,  Pamph.  L.  579. 

the  prevalent  ignorance  of  legal  forms  *  Chambers  v.  Carson,  2  Wh.  9. 

among  those  officers ;  and  the  writ  may  ^  Chambers  v.  Carson,  2  Wh.  9 ;  16 

frequently  be  allowed  to  recite. a  record  Johns.  577 ;  Dyer  168,  pi.  17 ;  172,  pi. 

in  the  proper  form  instead  of  the  imper-  11,  &c. ;  Yelv.  112. 

feet  record  actually  made  up  by  the  jus-  ^  3  Johns.  87  ;  2  Arch.  Pr.  88. 

tice.     See  Scire  Facias  on  Recognisance  '  Heister  v.  Fortner,  2  Binn.  40. 

1  of  Bail,  Section  IV.  *  Vol.  I.,  p.  815,  &c. 

1  See  Tidd  1123,  Fish's  Ed.  »  Davis  v.  Jones,  12  S.  &  R.  60. 

'  Purd.    Dig.    33,    Pamph.   L.    573.  '»  Umberger  v.  Zearing,  8  S.  &  R.  163. 

But  in  Philadelphia  this  provision,  at  For  the  practice  in  regard  to  Affidavits 

least  in  the  case  of  a  summons,  is  not  of  Defence,  see  Vol.  I.,  p.  366. 
strictly  adhered  to   in    practice.     See 
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because  everything  necessary  to  be  set  forth  in  the  declaration  is  con- 
tained in  the  body  of  the  writ,  to  which  the  defendant  may  plead. 
There  would,  however,  be  no  impropriety  in  filing  a  declaration,  though 
it  is  seldom  done.'  A  declaration  on  a  scire  facias  is  no  more  than  a 
copy  of  the  writ,  and  a  demurrer  to  the  writ  has  the  same  legal  effect 
and  operation  as  a  demurrer  to  the  declaration.^  Neither  is  a  state- 
ment or  declaration  necessary  to  entitle  the  plaintiff  in  a  scire  facias 
to  a  judgment  by  default  for  non-appearance  or  for  want  of  an  affidavit 
of  defence.' 

If  a  man  have  judgment  for  damages  against  two,  and  sue  out  a 
scire  facias  against  both,  if  one  be  returned  summoned,  and  make 
default,  and  the  other  have  nothing,  the  plaintiff  may  have  execution 
against  him  who  made  default,  for  the  whole.  So,  if  it  be  returned 
that  one  of  them  is  dead,  the  plaintiff  shall  have  execution  for  the 
whole  against  the  other.* 

To  a  scire  facias  the  defendant  may  plead  in  abatement  or  in  bar, 
as  in  other  actions  ;'  and  a  person  not  legally  a  party  to  the  suit,  but 
having  an  interest  in  the  land  affected  by  the  judgment,  may  come  in, 
and,  with  leave  of  the  court,  be  made  a  party,  and  take  defence  pro 
inter  esse  suo.^ 

But  in  a  scire  facias  upon  a  matter  of  record,  the  defendant  cannot 
plead  any  matter  going  to  impeach  the  record,  by  showing  a  supposed 
defect  or  illegality  in  the  transaction  on  which  it  was  founded  ;  nor  can 
there  be  any  allegation  against  the  validity  of  a  record.'  So  in  a 
scire  facias  upon  a  judgment,  the  defendant  cannot  plead  any  matter 
of  defence  which  he  might  have  pleaded  in  the  original  action,  or  which 
existed  prior  to  the  judgment.  From  the  time  of  Lewis  v.  Smith,'  it 
has  been  held  that  an  erroneous  judgment  is  valid  between  the  parties 
and  those  claiming  under  them,  till  it  be  set  aside  on  motion  or 
reversed  on  error.  If  the  defendant  deny  the  judgment,  he  fails,  if  a 
judgment  in  form  is  produced ;  and  he  will  not  be  heard,  if  he  attempt 
to  show  that  the  judgment  ought  not  to  have  been  rendered.  Hence, 
a  terre-tenant,  although  he  has  paid  his  purchase-money,  cannot  object 
to  a  scire  facias  to  revive,  that  the  judgment  was  entered  without 
authority.  His  only  defences  are  subsequent  satisfaction,  or  the  plea 
of  nul  tiel  record,  which  of  course  fails,  if  a  judgment  in  form  be 
produced.' 

When  a  party  has  a  release,  or  other  matter,  which  he  might  have 
pleaded  to  the  scire  facias  in  his  discharge,  and,  for  want  of  pleading 
it,  execution  is  awarded  upon  a  sci.  feci  returned,  he  is  estopped  for 
ever,  and  cannot  by  any  means  take  advantage  of  it.'"  But  where  exe- 
cution is  awarded  upon  two  nihils  returned,  he  may  relieve  himself  by 
motion,  where  the   case  is  clear,  and  the  application  recent."     But 

>  Kean  v.  Fraoklin,  5  S.  &  R.  147 ;  Rittenhouse,    3   Rawle  273  ;   Heller  v. 

Umberger  v.  Zearing,  8  Ibid.  163  ;  Mor-  Jones,  4  Binn.  65. 
ris  V.  Buckley,  1 1  Ibid.  173-4.  '  16  Johns.  55. 

^1  Paine  652.  '  2  S.  &  R.  142. 

'>  Umbereer  v.  Zearing,  8  S.  &  R.  165.         '  Davidson  v.  Thornton,  7  Barr  131. 

*  2  Bac.  Abr.  725.  '"  Salk.  93,  pi.  4 ;  264,  pi.  6  ;  16  Johns. 

5  2  Inst.  470  ;  2  Saund.  72,  t,  u,  v.  579. 

«  See  Roberts  v.  Williams,  5  Whart.         "  Ld.  Raym.   1295 ;  1  Maule  &  Sel. 

170  ;  Mevey's  Estate,  4  Barr  80 ;  Fraley  199. 
V.  Steinmelz,  10  Harris  437 ;  Righter  v. 
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relief  is  not  granted  on  motion,  where  the  fact  is  disputed,'  or  there 
has  been  a  long  acquiescence,  and  several  steps  have  been  taken  sub- 
sequent to  the  award  of  execution,  or  the  ground  of  relief  is  such 
matter  of  fact  as  may  be  proper  to  be  tried.^ 

"  It  does  not  follow,  because  a  party  having  an  equitable  defence 
against  a  judgment,  may  apply  to  the  court  by  motion  to  open  it,  that 
he  cannot  plead  the  same  defence  to  a  scire  facias  on  the  judgment ; 
and  this  latter  mode  ought  not  to  be  discouraged  by  the  Supreme 
Court,  because  parties  labor  under  a  very  great  difficulty  in  applica- 
tions to  the  court  below  by  motion.  These  motions  being  an  appeal  to 
the  discretion  of  the  court,  I  do  not  know  that  the  decision  can  be 
questioned  on  a  writ  of  error."  ^ 

Under  the  plea  of  payment  to  a  scire  facias  on  a  recognisance,  no 
advantage  can  be  taken  of  want  of  form  or  substance  in  the  recognis- 
ance. Its  validity  is  admitted  by  the  plea.  The  plaintiff  is  not  bound 
to  show  any  recognisance ;  the  defendant  begins  and  must  show  the 
truth  of  his  plea  of  payment.  If  the  cause  of  action  be  truly  stated 
in  the  writ,  exhibiting  the  defects  of  the  recognisance,  the  defendant 
can  raise  its  insufficiency  only  by  demurrer,  or  the  plea  of  nul  tiel 
record.* 

The  English  courts  held  that  a  scire  facias  is  abandoned,  if  not  pro- 
secuted within  a  year  and  a  day,  so  as  to  prevent  the  plaintiff  from 
holding  writs  dormant,  and  thus  cutting  off  at  pleasure  intervening 
encumbrances.  The  same  doctrine  has  been  established  here.*  But 
when  the  judgment  is  by  confession,  the  proper  remedy  is  by  applica- 
tion to  the  court  for  relief  on  motion.' 

Trial  and  verdict. — The  issue  is  made  up,  and  trial  had  in  these  as 
in  other  cases.  The  jury  find  the  affirmative  or  negative  of  the  issue, 
but  no  damages  are  recoverable  in  scire  facias  for  delay  of  execution,' 
and  the  parties  were  consequently  not  entitled  to  costs,  until  the  statute 
8  and  9  W.  III.  c.  xi.,  §  3,  which  is  reported  to  be  in  force  in  Penn- 
sylvania,^ whereby  the  plaintiff  is  entitled  to  costs,  if  he  have  judg- 
ment or  award  of  execution ;  or,  if  the  plaintiff  be  nonsuit,  discon- 
tinues, or  if  a  verdict  pass  against  him,  the  defendant  shall  be  entitled 
to  costs.  But  by  the  English  practice,  the  plaintiff  is  not  entitled  to 
costs,  until  after  plea  pleaded ;  not  even  after  a  plea  in  abatement.' 
The  statute  does  not  extend  to  charge  executors  or  administrators  with 
costs  ;'°  but  costs  are  payable  in  a  scire  facias,  suggesting  breaches  of 
judgment  by  default  in  debt  on  bond  conditioned  to  perform  covenants." 
If  costs  be  given,  where  they  should  not,  the  judgment  may  be  reversed 
as  to  that,  and  affirmed  as  to  the  residue.'^ 

Judgment. — The  judgment  pursues  the  tenor  of  the  writ,  and  has 
been  already  sufficiently  discussed. 

Execution. — The  execution  in  scire  facias  is  governed  by  the  award 
of  it.  After  an  award  of  execution  against  the  bail,  the  plaintiff  may 
set  out  a  fieri  facias  or  capias  ad  satisfaciendum  against  them,  as  in 

1  Str.  1198.  «  8  Johns.  11 ;  6  Cranch  187. 

2  Salk.  264.  '  Burr.  1791 ;  2  Arch.  Pr.  89. 
"  Hartzell  v.  Reiss,  1  Binn.  291,  per         »  Rob.  Dig.  139. 

TiT.GHM.\N,  C.  J.  "1  Str.  638 ;  2  Sauhd.  72,  u. 

*  Abbott  «.  Lyon,  4  W.  &  S.  38.  "  1  Str.  188  ;  2  Arch.  Pr.  91. 

5  Vitry  V.  Dauci,  3  Rawle  9;  David-  "  11  East  387. 

eon  V.  Thornton,  7  Barr  134.  "  1  Str.  188. 
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ordinary  cases ; '  but  if  the  bail  are  taken  in  execution,  the  principal 
is  discharged,  and  the  plaintiff  can  never  afterwards  proceed  against 
them.  So,  by  taking  the  principal  in  execution,  the  bail  is  dis- 
charged.^ But  if  two  be  bail,  although  one  be  in  execution,  yet  the 
plaintiff  may  take  the  other  ;^  and  the  recognisance  being  joint  and 
,  several,  the  execution  may  be  several,  though  the  scire  facias  was 
joint.'' 

The  judgment  in  a  scire  facias  post  annum  et  diem  against  a  defend- 
ant who  has  received  the  benefit  of  the  3d  section  of  the  insolvent 
laws  of  1812,'  should  be  entered  special!;^,  that  is,  a  judgment  on  the 
verdict  or  award  for  the  plaintiff,  of  the  lands  bound  by  the  original 
judgment ;  in  order  that  the  defendant's  person  and  future  .acquired 
property  may  not  be  subject  to  the  hazard  of  an  execution  by  the  entry 
of  a  general  judgment.^ 

Error. — The  distinction  established  as  to  the  reversal  upon  a  writ  of 
error  of  the  original  judgment,  and  of  that  upon  the  scire  facias,  is  this  : 
if  the  first  judgment  be  reversed,  the  second,  which  is  founded  on  it, 
must  necessarily  be  reversed  ;  but  the  reversal  of  the  last  will  not  affect 
the  first.  As  if  a  judgment  in  an  action  of  debt  is  against  executors, 
and  after  a  scire  facias  issued  against  them,  to  have  execution  of  their 
proper  goods,  and  a  writ  of  error  is  brought  on  both  judgments,  in  that 
case,  if  the  first  judgment  be  good,  and  the  last  erroneous,  the  last  only 
shall  be  reversed,  and  the  other  afiirmed.^ 

SECTION   I. 

OP   THE    SCIRE   FACIAS    ON   A   MORTGAGE. 

1.  The  Nature  of  a  Mortgage. 
Whatever  may  have  been  the  ancient  idea  of  a  mortgage  being  a 
conditional  deed,  which  could  only  be  defeated  by  the  strict  payment 
of  the  money  on  the  stipulated  day,  it  is  now  considered  in  England, 
as  a  mere  personal  contract  for  such  payment,  the  land  remaining  a 
security  for  the  due  performance  thereof.  The  land  is  a  pledge  for 
the  money,  but,  until  foreclosure,  the  engagement  is  viewed  as, merely 
personal.'  In  Pennsylvania,  a -mortgage  is,  even  more  emphatically 
than  in  England,  but  a  security  for  a  debt,  although,  as  between  the 
immediate  parties,  it  is  a  conveyance  of  the  legal  title,  leaving  in  the 
mortgagor  nothing  but  the  right  to  have  the  legal  estate  again,  upon 
paying  the  debt  for  which  it  was  hypothecated,  at,  or  before,  the  day 
assigned  for  that  purpose  ;  or,  in  case  of  failure  at  the  day,  still  leaving 
him  in  equity  to  redeem  by  payment  within  a  reasonable  time.  In 
other  words,  it  is  an  absolute  pledge,  to  become  an  absolute  interest, 
if  not  redeemed  at  a  certain  period.  The  possession  of  the  mortgagor 
is  the  possession  of  the  mortgagee,  and  as  to  the  inheritance,  they  have 
but  one  title  between  them.' 

1  Cro.  Jac.  320,  ca.  2  ;  2  Str.  822,  1139.         ^  Powell  on  Mort.  13,  15,  172. 

2  Cro.  Jac.  320,  ca.  2.  «  McCall  v.  Lenox,  9  S.  &  R.  304,  307, 
"  Ibid.                                                           311 ;  Wilson  v.  Shoenberger's  Bx'rs,  7 

*  1  Ley.  325  ;  2  Bac.  Abr.  725.  Casey  295.     In  the  case  of  Craft,  for  the 
'  5  Smith's  Laws  321.  use  of  Powell  v.  Webster,  4  Rawle  242, 

*  Clark  V.  Israel,  6  Binn.  394-5.  which  contains  an  elaborate  and  masterly 
'  Kanck  v.  Becker,  12  S.  &  E.  427.  view  of  the  nature  and  character  of  mort- 
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As  to  third  persons,  the  mortgagor  is  treated  as  the  owner  of  the  land 
to  all  intents  ;  and  a  freeholder  remains  one  notwithstanding  he  has 
mortgaged  his  freehold.  So  a  widow  is  entitled  to  dower  of  land  mort- 
gaged before  the  marriage,  and  in  which  her  husband  had  the  equity 
of  redemption  at  the  time  of  his  death.'  So  far  is  a  mortgagee  from 
being  considered  the  owner,  that,  although  the  mortgage  be  of  the  fee 
simple,  yet  his  interest  is  considered  of  a  mere  chattel  character,  and 
instead  of  passing  to  his  heirs  as  it  would  were  it  considered  his  estate, 
it  passes,  on  the  death  of  the  mortgagee,  to  the  personal  representative, 
who  may  bring  ejectment  upon  it.  Even  a  judgment,  which  binds 
everything  real,  is  no  lien  upon  the  interest  of  a  mortgagee  ;  even  after 
forfeiture,  whether  legal  or  equitable,  it  cannot  be  taken  in  execution, 
because  the  mortgage  gives  no  title  to  the  land  and  vests  no  real  estate 
in  the  mortgagee,  but  is  a  mere  chose  in  action  or  evidence  of  a  debt,^ 
which  may  be  released  by  parol.^  But  a  mortgagee  is  a  purchaser 
within  the  intent  of  the  stat.  27  Eliz.  ch.  4.^  And  a  mortgage  vests 
the  freehold  in  the  mortgagee,  so  that  a  subsequent  judgment  against 
the  mortgagor  binds  only  the  equity  of  redemption,  which  alone  can 
be  sold  on  a  venditioni  exponas.^ 

2.  What  constitutes  a  Mortgage. 

It  is  settled  by  numerous  cases  in  this  State,  that  no  particular  form 
of  instrument  is  required  to  constitute  a  mortgage.  It  is,  however, 
requisite,  that  the  transaction  should  be  by  deed,  for  there  can  be  no 
valid  and  efBcacious  parol  mortgage  of  land  in  Pennsylvania.'  Hence, 
an  equitable  mortgage  by  deposit  of  title-deeds,  which  is  no  more  than 
a  mortgage  by  parol,  cannot  be  sustained  in  this  State.^ 

But  though  a  mortgage  cannot  be  created  it  may  be  proved  by  parol. 

overruling  Rickert  v.  Madeira,  1  Rawle 
327.  It  IS  not  the  custom  in  Pennsyl- 
vania for  the  mortgagee  to  receive  the 
title-deeds,  nor  is  it  generally  necessary. 
In  England,  where  alienations  or  encum- 
brances are  secret,  it  is  deemed  of  conse- 
quence that  the  title-deeds  should  be  in 
his  hands,  because  purchasers  or  creditors 
cannot  know,  with  any  certainty,  what 
the  estate  and  the  title  to  it  in  reality 
are,  upon  which  they  are  to  lay  out  or 
lend  their  money:  2  Comm.  342.  But 
it  is  not  so  here,  where  any  man  may 
discover  encumbrances  if  he  will  take  the 
trouble  of  searching  the  proper  offices : 
Evans  v.  Jones,  1  Yeates  173.  In  this 
case  McKean,  C.  J.,  said:  "In  one  case 
only,  can  the  mortgagee  be  aflFected  by 
suffering  the  title-deeds  to  remain  in  the 
hands  of  the  mortgagor ;  and  that  is, 
where,  after  the  execution  of  the  mort- 
gage and  before  the  same  is  recorded, 
the  mortgagor,  on  the  strength  of  the 
title-papers  in  his  hands,  borrows  money 
on  a  second  mortgage.  If  this  second 
loan  were  made  without  knowledge  of 
the  first  encumbrance,  and  before  the 
first  mortgage  was  put  into  the  recorder's 
office,  there,  I  should  apprehend,  the 
first  mortgagee  should  be  postponed." 
And  see  2  Br.  Ch.  R.  650. 


gages  in  Pennsylvania,  it  was  held  by 
Kennedy,  J.,  that  an  assignment  of  a 
mortgage  is  not  within  the  provisions 
of  the  recording  act,  and  also  such  assign- 
ment need  not  be  in  writing.  But  it  has 
since  been  held  in  Philips  ».  Bank  of 
Lewistown,  6  Harris  394,  that  an  assign- 
ment of  a  mortgage  is  within  the  provi- 
sions of  the  recording  acts,  at  least  so  far 
that  a  certified  copy  of  the  record  of  such 
assignment  is  evidence.  In  Mott  v. 
Clark,  6  Barr  40G,  it  was  said  by  Rogers, 
J.,  that  "  the  assignee  is  not  bound  to 
register  his  assignment."  And  see  Goff 
V.  Denny,  2  Phila.  R.  275. 

1  Reed  v.  Morrison,  12  S.  &  R.  18 ; 
Moyer  v.  Scheik,  3  Pa.  R.  244. 

"  Girard  v.  The  City  of  'Philadelphia, 
4  Rawle  328. 

3  Ibid.  317. 

*  Lancaster  v.  Dolan,  1  Rawle  231. 

*  Garro  v.  Thompson,  7  Watts  416. 
A  mortgage  of  real  or  personal  estate 
given  to  secure  the  payment  of  money 

^  or  debts,  is  not  within  the  6th  section  of 
the  Act  of  24th  March  1818,  requiring 
deeds  of  assignment  to  be  recorded  with- 
in thirty  days. 

«  Bowers  v.  Oyster,  3  P.  R.  240 ;  Shitz 
V.  Diffenbach,  3  Barr  233. 

1  Shitz  V.  Diffenbach,  3  Barr  233 ; 
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And,  therefore,  parol  evidence  is  admissible  to  show  that  a  deed  abso- 
lute on  its  face  is,  in  reality,  a  mortgage.^  It  is  not  necessary  that  all 
the  parts  of  a  mortgage  should  be  contained  in  one  piece  of  paper.  A 
very  common  form  of  mortgage  is  that  of  an  absolute  conveyance  in 
one  paper,  and  a  defeasance  in  another.  If  such  deed  and  defeasance 
bear  even  date,  or  are  agreed  upon  at  the  same  time,  they  constitute  in 
law  a  mortgage.^  And  if  the  alleged  defeasance  was  executed  sub- 
sequently to  the  deed,  it  is  a  question  for  the  jury  whether  the  trans- 
action was  intended  as  a  sale,  or  as  a  security  for  money.'  In  such 
cases,  of  an  absolute  deed  with  a  defeasance  on  a  separate  instrument, 
it  seems  in  general  a  question  of  the  intention  of  the  parties,  whether 
the  transaction  is  to  be  considered  a  mortgage  or  a  conditional  sale.'' 
And  in  ascertaining  such  intention,  the  courts  have  taken  cognisance 
of  all  circumstances  which  tend  to  throw  light  on  the  transaction,  such 
as  adequacy  of  price,'  possession  by  the  parties,^  the  existence  of  a 
loan  as  an  inducement  to  the  deed,  although  not  mentioned  in  the 
deed,  which  is  absolute  on  its  face  ;''  the  fact  that  the  grantee  has 
taken  a  bond  from  the  grantor,'  and  other  attending  circumstances. 
So,  it  is  said  that  a  chancellor  will  not  decree  a  deed  absolute  on  its 
face  to  be  a  mortgage,  on  proof  of  the  mere  verbal  declarations  of  the 
parties  ;  but /acf«  and  circumstances  must  be  shown  inconsistent  with 
the  idea  of  an  absolute  purchase.^  And  where  the  vendee  in  an  arti- 
cle of  agreement  for  the  sale  of  land,  after  paying  a  part  of  the  pur- 
chase-money, and  being  in  possession,  assigned  all  his  right  and  interest 
in  the  contract  to  a  creditor  as  collateral  security  for  the  amount  due 
to  him,  such  an  assignment  is  but  a  mortgage  of  the  interest  of  the 
vendee,  and,  if  it  be  not  duly  recorded,  will  be  postponed  to  subse- 
quent judgments  obtained  against  the  vendee.^"  If  the  question, 
whether  the  transaction  constituted  a  mortgage  or  not,  depends  solely 
upon  writings,  it  is  purely  a  matter  of  law  and  ought  not  to  be  left  to 
the  jury,"  and  parol  evidence  is  inadmissible  ;  but  if  it  be  admitted, 

1  Hiester  v.  Madeira,  3  W.  &  S.  388  ;  dee  be  subsequent  and  independent,  that 

Kunkle  0.  Wolfersberger,  6  "Watts  126 ;  he  will  reoonvey  upon  the  repayment  of 

Horn  V.  Pattison,  1  Grant  304.  the  purchase-money,  it  does  not  convert 

'  Dimond  v.  Enoch,  Add.  357 ;  Kerr  the  first  deed   into   a  mortgage,  nor  in 

V.   Gilmore,    6   Watts    405;    Jaques   v.  any   way  affect   its   validity:    Kelly  v. 

Weeks,  7  Ibid.  261;  Kelly  v.  Thompson,  Thompson,  7  Watts  401. 

Ibid.  401 ;  Beitenbaugh  v.  Ludwick,  7  *  Wheeland  v.  Swartz,  1  Yeates  579 ; 

Casey    131 ;    Wilson    v.    Shoenberger's  Kerr  v.  Gilmore,  6  Watts  409  ;  Russell's 

Ex'rs,  Ibid.  295.  Appeal,  3  Harris  322. 

Upon  such  an  instrument,  the  lender  But  though  a  conveyance  absolute  in 

may  recover  the  money  due  by  scire  far  form  may  be  shown  by  extrinsic  evidence 

cias,  and  the  borrower,  the  premises  in  to  be  in  reality  a  mortgage,  yet  such  evi- 

ejectment,  if  the  rents   and   profits  re-  denoe  will  not  be  admitted  to  show  that 

ceived  by  the  lender  up  to  the  time  of  a  formal  mortgage  is  but  a  conditional 

trial  are  equal  to  the   money  lent  and  sale :  Kunkle  v.  Wolfersberger,  6  Watts 

interest,    without  bringing   the   money  126. 

into  court :  Dimond  v.  Enoch,  Add.  357  ;  '  Colwell  v.  Woods,  3  Watts  197,  per 

see   Random   v.  Swartz,  1  Yeates  579;  Kennedy,  J.;  Wheeland   v.    Swartz,   1 

Bell  V.  Fisher,  Ibid.  581  note  ;  Galbraith  Yeates  579. 

V.  Fenton,  3  S.  &  R.  359;  Johnston  v.  '  Bell  v.  Fisher,  1  Yeates  581,  note. 

Gray,  16  Ibid.  361.  '  Morris  v.  Nixon,  1  How.  U.  S.  118. 

^  Reitenbaugh  v.  Ludwick,  7   Casey  "  Ibid ;    Hamet  v.  Dundass,  4  Burr 

131 ;  Wilson  v.  Shoenberger's  Ex'rs,  Ibid.  178. 

295.     And  parol  evidence  is  admissible  '  Todd  v.  Campbell,  8  Casey  2.50. 

to  show  that  this  was  a  single  transaction.  '"  Russell's  Appeal,  3  Harris  319. 

Ibid.    But  if  the  agreement  by  the  ven-  "  Wharf  v.  Howell,  5  Binn.  499. 
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and  the  question  depends  partly  upon  that  evidence,  it  should  be  left 
to  the  jury.'  It  is  the  province  of  the  court  to  decide,  whether  parti- 
cular parol  evidence  be  sufficient  to  convert  an  absolute  convey- 
ance into  an  equitable  mortgage.''  But  whether  the  transaction  shall 
be  considered  a  mortgage  does  not  always  depend  upon  the  intention 
of  the  parties,  for  on  the  one  hand  the  courts  have  refused  to  receive 
extrinsic  evidence,  that  the  transaction  was  intended  as  a  conditional 
sale  and  not  a  mortgage  ; '  and  on  the  other,  they  have  held  an  instru- 
ment to  be  a  mortgage,  in  spite  of  an  express  stipulation  therein  to 
the  contrary.* 

If  there  be  any  infallible  criterion  of  the  character  of  the  transac- 
tion, it  would  seem  to  be  the  facts,  that  the  object  of  the  conveyance 
is  to  secure  the  payment  of  money ;  and  that  upon  such  payment  the 
grantor  is  entitled  to  a  reconveyance.  If  these  facts  exist,  the  trans- 
action constitutes  a  mortgage.* 
3.   The  Lien  of  a  Mortgage. 

What  lien  embraces. — In  general  a  mortgage  is  a  lien  upon  the  land 
mortgaged,  which  is  valid  against  judgments  and  other  charges  pos- 
terior in  time,  and  binding  the  land  in  the  hands  of  a  subsequent  volun- 
tary purchaser  with  notice. 

This  lien  not  only  embraces  the  land  mentioned  in  the  mortgage,  but 
also  covers  the  buildings  subsequently  erected  on  it,  in  preference  to 
mechanics  who  claim  under  the  Act  of  1806.^  And  a  mortgage 
intended  as  an  indemnity  against  acts  to  be  performed  at  a  subsequent 
time,  is  as  valid  against  encumbrances  posterior  in  date  to  the  mort- 
gage but  prior  to  the  performance  of  the  acts,  as  if  the  acts  had  been 
performed  at  the  date  of  the  mortgage.'' 

Mortgage  must  be  recorded. — But  to  give  this  lien  full  eifect  the 
mortgage  must  be  registered  in  the  proper  office,  and  unless  this  is 
done,  subsequent  lien-creditors  or  bond  fide  purchasers  without  notice 
are  not  affected  by  it,*  though  it  binds  the  lands  as  against  the  mort- 
gagor himself,  or  his  heirs  and  devisees  without  being  registered.' 
This  rule  that  an  unrecorded  mortgage  is  invalid  as  against  subsequent 
purchasers  or  encumbrances,  does  not  apply  to  the  case  of  an  assignee 
of  the  mortgagor  in  trust  for  the  benefit  of  creditors ;  for  such  assignee 
is  neither  a  creditor  nor  a  purchaser  for  value,  and  therefore  not 
within  the  recording  acts.'"  And  a  creditor  of  the  mortgagor  who  has 
recovered  a  judgment  since  the  assignment,  is  in  no  better  position 
towards  a  prior  unrecorded  mortgage  than  that  of  the  general  assignee.'' 
The  effect  of  recording  a  mortgage  is  to  give  a  constructive  notice  to 
all  men,  and  to  supersede  the  necessity  of  express  personal  notice.'^ 

'  Wharf  V.  Howell,  5  Binn.  499  ;  Sto&-  '  Lyle  v.  Ducomb,  5  Binn.  585. 

ver  V.  Stoever,  9  S.  &  R.  434.  *  Semple  v.  Burd,  7  S.  &  R.  286 ;  Ja- 

^  De  France  v.  Be  France,  10  Casey  ques  v.  Weeks,  7  Watts  261 ;  Man.  and 

385.  Mech.  Bank  v.  Penna.  Bank,  7  W.  &  S. 

=  Brown  v.  Nickle,  6  Barr  390 ;  Kun-  335  ;    Friedly  v.   Hamilton,  17  S.  &   R. 

kle  V.  Wolfersberger,  6  Watts  126.    '  70  ;  Cowden's  Estate,  1  Barr  267  ;  Fus- 

*  Rankin  v.  Mortimere,  7  Watts  372 ;  ter's  Appeal,  3  Ibid.  79. 

and  see  Heister  v.  Madeira,  3  W.  &  S.  °  Levinz  v.  Will,  1  Dallas  430. 

384.  '»  Mellon's  Appeal,  8  Casey  121. 

°  Kellum  V.  Smith,  9  Casey  158 ;  Pat-  "  Ibid, 

tison  V.  Horn,  1  Grant  301.  "  Levinz  v.  AVill,  1  Dallas  430;  Evans 

'  See  post,  "  Scire  Facias  upon  Me-  v.  Jones,  1  Yeates  172. 
chanics'  Claims." 
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Under  this  view  of  the  effect  of  recording  mortgages,  it  has  been 
frequently  held  by  the  courts,  that  actual  notice  of  the  existence  of  a 
mortgage,  not  recorded,  will  preserve  its  validity  against  a  bond  fide 
purchaser  or  mortgagee  of  the  land,  and  against  the  heirs  of  the  mort- 
gagor.^ And  where  a  mortgage,  imperfectly  recorded,  was,  by  actual 
notice  of  its  existence,  good  as  against  a  second  mortgage,  and  the 
second  mortgage  being  duly  recorded  was  good  as  against  subsequent ' 
judgments,  it  was  held,  that  the  first  mortgage  was  entitled  to  priority 
in  payment,  although  by  being  imperfectly  recorded  it  was  inferior  to 
the  judgments.^ 

But  an  unrecorded  mortgage  is  not  good  as  against  subsequent  judg- 
ments.' Not  even  when  the  mortgagee  is  in  possession  at  the  time  of 
the  sheriff's  sale  under  such  subsequent  judgment.*  And  it  has  been 
frequently  decided,  and  now  seems  to  be  finally  settled,  that  notice 
given  at  a  sheriff's  sale  of  the  existence  of  an  unrecorded  mortgage, 
prior  in  date  to  the  encumbrance  under  which  the  sale  is  made,  will 
not  affect  a  purchaser  so  as  to  subject  the  lands  in  his  hands  to  the 
lien  of  such  mortgage.' 

This  is  put  upon  the  ground  that  the  judgment-creditor  has  a  priority 
over  the  unrecorded  mortgage,  which  would  be  taken  away  if  the 
notice  were  allowed,  and  the  value  of  the  judgment  impaired  to  the 
amount  of  the  mortgage.' 

And  it  has  been  held,  therefore,  that  the  rule  does  not  apply  when 
the  unrecorded  conveyance  is  something  more  than  a  mere  mortgage, 
amounting  in  fact  to  a  deed  creating  an  estate,  and  where  it  is  of  such 
a  nature  that  it  could,  under  no  circumstances,  come  into  competition 
with  the  judgment  for  the  proceeds,  but  must  attach,  if  at  all,  upon  the 
lands  in  the  hands  of  the  purchaser.  For  in  this  case  the  judgment- 
creditor  is  not  affected,  the  question  being  exclusively  between  the 
mortgagee  and  the  purchaser,  and  notice  given  to  the  purchaser  sup- 
plies the  place  of  recording.^ 

And  in  another  case,  the  reason  of  the  rule  failing,  it  has  been  held 
not  to  apply,  that  is,  where  the  judgment-creditor  had  notice,  prior  to 
the  entry  of  his  judgment,  of  the  existence  of  an  unrecorded  mort- 
gage, and  he  afterwards  becomes  the  purchaser  of  the  land  at  a  sheriff's 

'  Stroud  V.  Lockhart,  4  Dallas  153 ;  «  Jacques  v.  Weeks,  7  Watts  270.  So, 
Leviuz  V.  Will,  1  Ibid.  430 ;  Burke  v.  in  regard  to  claimants  in  derogation  of 
Allen,  3  Yeates  351 ;  Jaques  v.  Weeks,  the  mortgage,  adverse  possession  to  be 
7  Watts  261 ;  Man.  &  Mech.  Bank  v.  notice  to  the  mortgagee  must  be  clear, 
Bank  of  Pennsylvania,  7  W.  &  S.  340 ;  distinct,  and  unequivocal ;  therefore,  no- 
Duncan's  Lessee  v.  Curry,  3  Binn.  66  ;  tice  to  a  purchaser  at  a  sheriff's  sale  on 
Kuhn's  Appeal,  2  Barr  266.  the  mortgage,  is  too  late,  if  the  mortga- 

^  Man.  and  Mech.  Bank  v.  Bank  of  gee  had   no  notice  at  the  time  of  exe- 

Penna.,  7  W.  &  S.  335.  outing  the  mortgage  ;  and  no  adverse  pos- 

^  Act  23d  September  1783,  ?  4,  Purd.  session  with  the  consent  or  connivance 

Dig.  325,   ?  4,   2  Smith  80  ;  Semple  v.  of  the  mortgagor,  unless  so  open  as  to  be 

Burd,  7  S.  &  R.  290  ;  Freedly  v.  Hamil-  notice,  can  affect  the  mortgagee  :  Martin 

ton,  17  Ibid.  70 ;   Jaques   v.  Weeks,  7  v.  Jackson,  3  Casey  504. 
Watts  261  ;  and  see  Parker  v.  Wood,  1         '  Hibberd   v.   Bovier,    1    Grant   266. 

Dallas  436.  But,  query,  whether  a  mortgage  to  se- 

♦  Wilson  V.    Shoenberger's  Ex'rs,  10  cure  an  annual  sum  during  life,  is  neces- 

Casey  121.  sarily  a  lien  subject  to  which  the  land 

'  Jaques  v.  Weeks,  7  Watts  270 ;  see,  roust  be  sold  on  a  scire  facias :  Fickes  v. 

however,  Muse  v.  Letterman,  13  S.  &  K.  Ersiok,  2  Rawle  166. 
167. 
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sale  under  his  own  judgment.  IJ^re  the  notice  will  operate  to  pass  the 
land  to  him  subject  to  the  mortgage.* 

Conveyance  with  a  separate  defeasance  constitutes  a  mortgage. — 
It  will  be  seen  hereafter,  that  an  absolute  conveyance,  accompanied  by 
a  defeasance,  upon  a  separate  paper,  are  taken  together  to  constitute 
a  mortgage,  and  in  such  case  it  is  necessary  that  both  the  deed  and 
the  defeasance  should  be  recorded,  in  order  to  render  such  mortgage 
valid  against  subsequent  judgments.^  It  is  of  the  last  importance  to 
creditors,  that  the  registry  of  a  mortgage  by  which  they  are  to  be 
affected,  whatever  the  form  of  the  transaction  between  the  parties, 
shoul^  exhibit  it  as  a  whole,  connected  and  perfect  in  its  parts.' 

Act  of  1^2^— Priority.— Qj  the  Act  of  28th  March  1820,  sec.  1,* 
all  mortgages  in  this  State  have  priority  according  to  the  date  of 
recording  them,  without  regard  to  the  date  of  their  execution.  The 
provision  of  the  former  acts,  that  both  deeds  and  mortgages  should  be 
invalid,  as  against  subsequent  purchasers  or  mortgagees,  for  valuable 
consideration,  unless  recorded  within  six  months  after  execution,  though 
abolished  as  to  mortgages,  is  still  in  force  as  to  deeds  ;  and  it  has  been 
held,  therefore,  that  if  a  mortgage  and  a  subsequent  deed  from  the 
same  grantor  to  different  parties  be  neither  of  them  recorded  within 
six  months  after  execution,  and  then  the  mortgage  is  first  recorded,  it 
will  have  priority  over  the  deed.'' 

When  two  or  more  mortgages  are  left  with  the  recorder  on  the  same 
day,  they  take  rank  according  to  the  time  when  they  were  so  left,  and 
it  is  the  recorder's  duty  to  endorse  upon  each  mortgage  the  time  at 
which  it  was  left  in  his  office,  and  to  number  each  accordingly.*  But 
this  provision  only  applies  to  mortgages,  and  does  not  embrace  the  case 
of  a  conflict  between  a  mortgage  and  a  judgment.  Hence,  if  a  mort- 
gage, not  for  purchase-money,  be  recorded  on  the  same  day  that  a 
judgment  is  entered  against  the  mortgagor,  they  are  of  equal  lien.^ 

A  verbal  agreement  between  the  parties  to  the  mortgage  not  noted 
of  record  that  the  mortgage  was  to  have  priority  of  lien  over  the  judg- 
ment, though  binding  on  the  parties,  was  not  so  on  an  assignee  of  the 
judgment  without  actual  notice  of  the  agreement.^ 

Four  mortgages  of  the  same  premises  were  executed  for  the  same 
amount,  recorded  of  the  same  day,  and  each  accompanied  by  a  bond. 
They  were  for  portions  of  the  purchase-money  of  the  land  mortgaged, 
and  were  payable  at  intervals  of  one  year.  Before  either  was  due, 
the  mortgage  first  to  become  due  was  assigned,  and  shortly  afterwards 
the  other  three  mortgages  were  assigned  to  another  person.  The 
premises  were  sold  under  a  judgment  upon  the  first  bond,  for  a  sum 
insufficient  to  pay  all  the  bonds.     Held  they  were  payable  pro  rata.^ 

'  Stradling  v.  Henck,  2  Phila.  R.  302.  should  be  recorded  with  the  mortgage : 

*  Friedley  «.  Hamilton,  17    S.   &  R.  Sturtevaut's  Appeal,  10  Casey  149. 

70 ;    Jaques    v.  Weeks,   7   Watts  261 ;         *  Purd.     Dig.     324,   7     Smith    303 ; 

Wilson     V.     Shoenberger's     Ex'rs,    10  Pamph.  L.  141. 

Casey  124,  per  Woodward,  J.  ^  Souder  v.  Morrow,  9  Casey  83. 

'  M'Lanahan  v.  Reeside,  9  Watts  511,         «  Act  28th  March  1820,  section  1,  uM 

per  Gibson,  C.  J.     Hence,  when,  under  supra. 

the  8th  section  of  the  Act  of  27th  April         '  Magaw  v.    Garrett,    1    Casey  319  ; 

185.5,  a  mortgage  is  executed  of  a  lease-  Doolittle  v.  Beary,  2  Phila.  R.  354. 

hold  estate,  it  is  necessary,  in  order  to         '  Hendrickson's    Appeal,    12   Harris 

give  it  priority  as  against  an  execution  363. 

creditor  of  the  mortgagor,  that  the  lease         "  Perry's    Appeal,     10    Harris    44. 
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PurcJiase-money  mortgage  peculiarly  privileged. — A  mortgage  to 
secure  the  purchase-money  is  peculiarly  privileged,  for  the  mortgagee 
is  allowed  by  law^  sixty  days  in  which  to  place  it  upon  record,  and  if 
this  is  done  within  the  time  limited,  the  mortgage  retains  its  priority 
over  liens  against  the  vendee  which  have  attached  between  the  execu- 
tion and  the  recording  of  such  mortgage.^  And  a  mortgage  for  pur- 
chase-money, not  recorded  within  sixty  days,  takes  effect  only  from  its 
recording,  and  is  cut  out  by  a  prior  judgment  against  the  vendee 
under  articles  before  deed  delivered.' 

It  should  appear  that  a  mortgage  was  given  for  purchase-money, 
either  from  the  mortgage  itself  or  elsewhere,  in  order  to  entitle  such 
mortgage  to  the  benefit  of  the  exception  in  its  favor.* 

A  mortgage  for  the  residue  of  purchase-money  of  land,  executed  at 
the  time  of  the  delivery  of  the  conveyance  of  the  legal  title,  and  duly 
recorded,  has  priority  of  lien  on  the  land  conveyed,  over  judgments 
against  the  vendee  entered  after  the  purchase  of  the  land  and  before 
the  conveyance  ;  and  therefore  a  sale  under  a  judgment  entered  subse- 
quent to  the  mortgage  does  not  divest  its  lien.° 

By  direction  of  an  agent  of  the  vendor,  two  mortgages  were  made, 
dated  the  same  day  as  the  conveyance — one  to  the  vendor,  the  other  to 
a  third  person — but  the  latter  was  first  of  record  by  some  hours.  Held, 
that  though  both  mortgages  were  actually  for  portions  of  the  purchase- 
money,  yet  that  made  to  the  third  person  could  not  retain  that  charac- 
ter, except  as  between  the  original  parties  to  the  transaction,  or  persons 
claiming  under  them,  with  notice  of  the  real  nature  of  that  transaction  ; 
but  as  the  vendee  was  still  the  holder  of  the  mortgage  in  his  name,  he 
must  be  taken  to  have  notice,  through  his  agent,  of  the  nature  of  the 
other  mortgage,  and  could  claim  no  priority  for  his  own  mortgage, — 
and  they  stood  alike,  being  both  recorded  on  the  same  day." 

Date  of  entry  in  recorder's  hook  the  true  date  of  mortgage. — Where 
the  recorder  endorsed  "  15th  of  December  1836"  on  the  mortgage  as 
the  time  of  its  being  left  for  record,  and  also  made  an  entry  in  a  book 
kept  by  him  for  that  purpose,  mentioning  the  date  of  the  mortgage,  the 
parties,  and  dating  this  entry  the  15th  of  December  1836,  but  after 
recording  it  gave  a  certificate  on  the  back  of  the  mortgage,  stating  it 
was  recorded  on  the  15th  day  of  November  1836,  it  was  held  that  the 
entry  in  the  recorder's  book  must  be  considered  the  true  date  of  the 
instrument  being  left  for  record,  and  that  the  certificate  was  of  no  avail 
against  it,  and  that  parol  evidence  was  not  admissible  to  alter  the  time 

Where  fractional  parts  of  a  mortgage-  ^  Act  28th  March  1820,  section  1,  uhi 

debt  are  successively  assigned  to  differ-  supra. 

ent  persons,  if  the  proceeds  of  the  mort-  ''  Bratton's  Appeal^  8  Barr  164;  Fos- 

gaged  premises  are  insufficient  to  satisfy  ter's  Appeal,  3  Barr  79. 

them   all,    they  are   payable  pro   rata.  '  Foster's  Appeal,  3  Barr  80. 

And  parol  evidence,  that,  at  the  time  of  *  Hillary  v.  Parvin,  2  Phila.  K.  346. 

assigning  one  of  the  several  bonds  se-  *  Cake's  Appeal,  11  Harris  186. 

cured  by  the  mortgage,  the  mortgagor  *  Hillary  v.  Parvin,  2  Phila.  R.  346. 

agreed  that  it  should  be  entitled  to  pri-  Although  it  does  not  appear  in  the  opin- 

ority  of  payment  over  the  other  mort-  i6u  of  the  court,  it  is  evidentthat  both 

gage-bonds,  is  inadmissible  to  vary  the  mortgages   were    recorded   within    the 

legal   effect   of  the   assignment:    Ilan-  sixty  days,  otherwise  they  would  have 

cock's  Appeal,  10  Casey  155.  had  priority  from  the  date  of  recording. 
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mentioned  in  the  book,  where  it  tended  to  affect  the  right  of  a  pur- 
chaser acquired  on  the  faith  of  the  entry  in  the  book.'^ 

Though  notice  to  an  agent  is  sufficient  in  law  to  affect  his  principal, 
yet  this  rule  does  not  apply  where  the  same  person  who  is  intrusted  by 
a  holder  of  a  warrant  of  attorney  to  have  judgment  entered  by  the  pro- 
thonotary,  is  at  the  same  time  intrusted  as  the  agent  of  a  mortgagee  to 
have  a  mortgage  recorded,  and  he,  without  the  knowledge  of  the  holder 
of  the  judgment,  withholds  the  warrant  from  the  prothonotary  for  one 
day,  to  favor  the  mortgagee,  by  giving  priority  to  the  mortgage — such 
conduct  is  a  fraud,  and  the  mortgagee  can  receive  no  benefit  from  it.^ 

Where  a  mortgage  with  a  power  of  sale  was  recorded  after  the  entry 
of  a  judgment  against  the  mortgagor,  the  plaintiff  in  the  judgment,  who 
purchased  at  his  own  sheriff's  sale,  has  a  better  title  than  a  purchaser 
under  the  power ;  and  this,  it  seems,  even  though  he  had  notice  of  the 
mortgage  before  his  judgment  was  entered.^ 
How  discharged. 

1.  By  sheriff's  sale. — Formerly,  where  land  subject  to  a  mortgage 
was  sold  under  a  judgment  entered  subsequently  to  the  recording  of 
the  mortgage,  or  under  a  subsequent  mortgage,  the  lien  of  the  prior 
mortgage  was  discharged.*  But  now,  the  lien  of  a  mortgage  which  is 
prior  to  all  other  liens,  except  other  mortgages,  ground-rents,  and  the 
purchase-money  due  the  commonwealth,  will  not  be  destroyed  or  in  any 
manner  affected  by  a  sale  under  a  venditioni  exponas,  or  under  a  levari 
facias  issued  upon  a  judgment  upon  a  subsequent  raortgage,^  or  under 
any  other  writ  of  execution.^ 

But  a  sale  by  order  of  the  Orphans'  Court  for  the  payment  of  debts 
of  a  decedent,  would  formerly  discharge  a  mortgage  upon  the  land 
sold.''     It  is  now  otherwise,  by  Act  of  23d  March  1867.* 

Of  course  if  there  is  a  lien  or  judgment,  not  within  the  cases  excepted 
above,  which  is  prior  to  the  mortgage  in  question,  then  as  a  sale  on  a 
lien  subsequent  to  such  mortgage  would  discharge  these  prior  liens,  it 
would  also  discharge  the  mortgage. 

So  a  pecuniary  legacy  charged  on  the  land,  if  prior  to  a  mortgage, 
is  such  a  prior  lien  as  will  operate  to  pass  lands  sold  under  a  lien  sub- 
sequent to  the  mortgage,  discharged  of  the  lien  of  the  mortgage.'  So, 
also,  where  one  has  purchased,  under  proceedings  in  partition,  lands 
upon  which  one-third  of  the  purchase-money  is  charged,  the  interest  to 
be  paid  to  the  widow  during  her  life,  and  at  her  death  the  principal  to 
the  heirs  of  her  husband,  and  the  lands  are  sold  under  a  judgment 
against  the  purchaser,  the  charge  in  favor  of  the  widow  and  heirs  will 
operate  to  discharge  the  lien  of  a  mortgage  given  by  such  purchaser.'" 

Act  of  1845 — As  to  municipal  claims. — But  the  4th  section  of  the 
Act  of  16th  April  1845  "  provides  that  in  Philadelphia,  when  the  only 

'  Musser  v.  Hyde,  2  W.  &  S.  314.  should,  however,  be  noted  that,  in  this 

'  Ibid.  case,  the  mortgage  was  included  in  the 

'  Hulings  V.  Guthrie,  4  Barr  123.  list  of  debts. 

*  Willard  V.  Norris,  2  Rawle  56  ;  «  Purd.  Dig.  Supp.  1459,  Pamph. 
Mode's  Appeal,  6  W.  &  S.  280.  L.  44. 

*  Act  of  6th  April  1830,  ?§  1,  2,  Purd.  =  Tower's  Appropriation,  9  W.  &  S. 
Dig.   325,    Pamph.    L.   293;    Bratton's  103. 

Appeal,  8  Barr  164.  '»  Kurtz's  Appeal,  2  Casey  465. 

^  Act  of  16th  April,  1845,  g  1,  Purd.        "  Bright.  Purd.  325,  ?  101 ;   Pamph. 


Dig.  325,  Pamph.  L.  488. 
'  Moore  v.  Shultz,   1 


Harris  98.    It 
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liens  prior  to  a  mortgage  are  for  taxes,  municipal  claims,  assessments, 
or  charges,  although  these  -would  be  themselves  discharged  by  a  sale 
under  a  lien  subsequent  to  the  mortgage,  yet  the  lien  of  the  mortgage 
itself  shall  not  be  affected  by  such  sale. 

So  the  entering  of  a  judgment  for  the  debt  secured  by  the  mortgage, 
though  prior  to  the  recording  of  the  mortgage,  does  not  cause  its  lien 
to  be  discharged  by  a  sheriff's  sale  of  the  mortgaged  premises  under 
another  lien  subsequent  to  both.' 

Where  a  mortgage  is  recorded  and  a  judgment  entered  on  the  same 
day,  the  mortgage  is  not  prior  to  all  other  liens,  and  will  be  discharged 
by  a  sale  of  the  land  under  a  subsequent  judgment.^  So  where  there 
is  on  record  a  judgment  equal  in  point  of  age  to  the  mortgage,  and 
there  is  no  proof  that  a  purchaser  at  a  sheriff's  sale,  under  a  subse- 
quent judgment,  had  notice  that  the  prior  judgment  was  wholly  paid, 
he  will  take  the  land  divested  of  the  lien  of  the  mortorage.' 

Land  may  be  sold  subject  to  a  mortgage,  although  it  be  not  the  first 
encumbrance,  if  it  be  so  understood  and  agreed  to  by  the  purchaser  at 
the  sheriff's  sale.^ 

Where  one  becomes  purchaser  of  land  at  a  sheriff's  sale,  under  the 
erroneous  belief  that  the  lien  of  a  mortgage  will  be  discharged  by  the 
sale,  and  the  mistake  is  discovered  before  the  deed  is  acknowledged, 
the  court  can  grant  relief  by  setting  aside  the  sale.^ 

The  lien  of  the  mortgage  will  be  discharged  by  a  sheriff's  sale,  under 
a  judgment  obtained  in  proceedings  on  the  mortgage  itself,  or  on  a 
bond  accompanying  the  mortgage,"  or  under  a  judgment  for  interest 
due  on  the  mortgage.^ 

But  if  the  land  be  sold  to  the  mortgagee  on  a  judgment  on  a  bond 
accompanying  the  mortgage,  for  a  sum  less  than  the  amount  secured 
by  the  mortgage,  this  is  not  such  an  extinguishment  of  the  debt  as 
will  enable  the  mortgagor  to  coerce  the  entry  of  satisfaction  upon  the 
mortgage,  or  to  maintain  an  action  for  a  refusal  to  do  so.  Even  if  the 
debt  were  extinguished  by  such  sale,  the  mortgagor  could  not  maintain 
such  action,  because  he  had  ceased  to  be  interested  in  the  mortgaged 
premises.^ 

And  a  mortgage  is  discharged  by  a  sale  under  proceedings  on  a 
prior  lien. 

But   in  Philadelphia,  when  the  assessment  of  a  tax  or  municipal 

1  Act  16th  April  1845,  §  5,  Purd.  riff's  sale  pays  a  bond  secured  by  mort- 
Dig.  325,  Pamph.  L.  489.  This  act  did  gage  on  the  property  purchased,  under 
not  alter  the  law  which  had  been  de-  the  impression  that  he  was  bound  to  pay 
clared  previously  in  Kuhn's  Appeal,  2  it,  and  afterwards  discovers  that  satis- 
Barr  264.  The  decision  to  the  contrary  faction  had  been  entered  on  the  mort- 
in  Whitehead  v.  ;Purnell,  2  Miles  434,  gage,  he  cannot  recover  back  the  money, 
whic^  gave  rise  to  the  5th  section  of  the  if  the  holder  of  the  bond  received  it  con- 
Act  of  1845,  was  a  clear  error.  Com.  v.  scientiously,  it  being  due,  though  not 
Wilson,  10  Casey  63.  from  the  purchaser  :  Espy  v.  Allison,  9 

'  Magaw  V.  Garrett,  1  Casey  319.  Watts  462. 

3  Ibid.  *  Berger    v.    Hiester,   6    Wb.    210  ; 

*  Tower's  Appropriation,  9  W.  &  S.  MoGrew  v.  McLanahan,  1  Pa.  R.  44 ; 
103 ;  Towers  v.  Academy,  8  Barr  297  ;  Pierce  t>.  Potter,  7  Watts  475  ;  Ridg\Yay 
Zeigler's  Appeal,  11  Casey  173.  w.  Longaker,  6  Harris  215. 

*  Cumming's  Appeal,  11  Harris  509.  'West  Branch  Bank  v.  Chester,  1 
And  perhaps  relief  would  be  granted  Jones  282;  llartz  d.  Woods,  8  Barr  471  ; 
even  after  confirmation  :  Ibid.,  per  Low-  Clarke  v.  Stanley,  10  Ibid.  472. 

KiE,  J.     But  where  a  purchaser  at  she-         *  Pierce  v.  Potter,  7  Watts  475. 
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charge  is  prior  to  a  mortgage,  but  the  claim,  upon  -which  judgment  is 
obtained  and  the  land  sold,  was  not  filed  till  after  the  recording  of  such 
mortgage,  the  lien  of  the  mortgage  is  not  discharged  by  such  sale.' 

But  a  mortgage,  which  is  a  first  lien,  is  not  discharged  by  proceed- 
ings under  a  subsequent  lien.  Hence  a  mortgage  for  the  balance  of 
purchase-money,  executed  at  the  time  of  the  conveyance  and  duly 
recorded,  is  not  discharged  by  a  sale  under  a  judgment  against  the 
vendee  under  articles  of  agreement,  which  judgment  was  obtained 
before  the  conveyance  was  executed.^  So  the  lien  of  a  mortgage  is 
not  discharged  by  a  sale  under  a  judgment  for  taxes  assessed  subse- 
quently to  the  mortgage.' 

2.  By  acts  of  the  mortgagee — Acceptance  under  partition  hy  mort- 
gagee.— So  the  lien  may  be  discharged  by  acts  of  the  mortgagee,  as  if 
land,  on  which  there  is  a  mortgage  for  purchase-money,  be  sold  under 
proceedings  in  partition,  anctthe  mortgagee  accepts  his  portion  of  the 
proceeds  of  such  sale,  such  acceptance  is  a  discharge  of  the  mortgage, 
an^  is  a  bar  to  any  claim  against  the  land  by  assignees  of  the  balance 
due  and  unpaid  on  the  mortgage-bonds.^ 

Release. — Under  this  head  is  also  to  be  considered  the  effect  of  a 
release  by  the  mortgagee.  Of  course  a  release  of  the  whole  land,  upon 
payment  of  the  amount  secured  by  the  mortgage  or  other  valid  consi- 
deration, will  discharge  the  lien  of  the  mortgage.  And  such  release 
will  be  governed  by  general  rules  of  law  in  regard  to  transactions  of 
this  nature,  which  need  not  be  stated  here,  as  they  do  not  appertain 
peculiarly  to  our  subject.' 

But  a  more  difficult  question  arises  where  the  mortgagor  has,  subse- 
quent to  the  mortgage,  conveyed  the  premises  subject  to  it  to  different 
parties,  and  the  mortgagee  releases  one  of  such  tracts  from  the  lien, 
and  especially  when  other  encumbrances  have  attached  upon  one  or 
more  of  the  tracts  in  the  hands  of  their  new  owners. 

Act  of  1822.— The  Act  of  2d  April  1822,  which  will  be  more  par- 
ticularly discussed  hereafter,*  provides  that  the  mortgagee  may  release 
any  part  of  the  mortgaged  premises,  and  proceed  by  scire  facias  to 
recover  the  debt  out  of  the  remaining  part  not  released,  and  the  defend- 
ant is  by  the  same  act  furnished  with  an  appropriate  plea.' 

This  act  makes  no  provision  as  to  the  effect  of  the  release,  leaving 
that  to  be  decided  by  the  established  principles  of  law  and  equity, 
according  to  which  such  effect  must  depend  on  the  circumstances  of 
the  case. 

As  a  general  rule  it  is  true  that  a  release  of  one  of  several  tracts  of 
land,  from  the  lien  of  a  mortgage,  will  not  discharge  the  rest  of  the 
land,  either  entirely  or  pro  tanto.^  But  a  release  of  part  of  the  land 
is  in  many  cases  attended  with  risk  from  the  equities  of  the  intervening 
terre-tenants.^     "  If  the  mortgagee  has  notice  that   by  such  act  he 

>  Act  23d  January  1849,  g  4,  Purd.  «  See  post,  "  Pleadings." 

Dig,  326,  Pamph.  L.  686.  '  Ibid. 

^  Cake's  Appeal,  1 1  Harris  186.  *  Culp  v.  Fisher,  1  Watts  494.     The 

'  Perry  v.  Brinton,  1  Ibid.  202.  rule  is   different   in   regard   to  a  rent- 

*  Baird  v.  Corwin,  5  Ibid.  462.  charge,  a  release  in  such  case  having  the 

*  If  the  release  is  not  under  seal,  con-  effect  to  apportion  the  rent :  Ingersoll  v. 
sideration  must  be   shown :   Kennedy's  Sergeant. 

Ex'rs  V.  Ware,  1  Barr  451 ;  Ackla  v. '  '  See  the  opinion  of  Grier,  P.  J.,  ia 
Ackla,  6  Ibid.  228.  Mevey's  Appeal,  4  Barr  SO. 
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sacrifices  the  interest  of  a  subsequent  lien-creditor  he  will  be  bound  to 
withhold  his  hand,  or  if  he  proceeds,  he  will  be  held  responsible  for 
the  loss  incurred.  He  may  have  this  knowledge  in  the  very  creatioii 
of  the  mortgage.  As  if  two  or  more  severally  seised  of  land  join  in  a 
mortgage,  they  are  all  in  cequali  Jure,  entitled  to  contribution  amono-st 
themselves  ;  and  if  the  mortgagee  should  release  the  land  of  one  from 
the  mortgage,  leaving  the  whole  sum  to  be  levied  of  the  remainino- 
lands,  he  would  be  doing  an  act  of  injustice  of  which  he  was  fully  conu*^ 
sant.  So  where  the  mortgage  was  originally  by  one,  and  a  purchaser 
of  part  from  the  mortgagor  intervene,  and,  before  releasing,  that  fact 
IS  known  to  the  mortgagee:  see  Sir  William  Harbert's  Case.  And 
this  is  the  principle  of  the  case  of  Stevens  v.  Cooper  ; '  where  the  mort- 
gagee of  six  lots  released  four,  after  he  knew  that  a  third  person  had 
become  the  purchaser  of  one  of  the  other  two,  it  was  held  rateably  to 
reduce  the  power  of  the  mortgagee  over  the  remaining  lots,  because  it 
deprived  the  owners  of  those  lots  of  their  right  of  contribution  as  against 
the  lots  so  released."-^ 

A  mortgagee,  who  has  released  one  vendee  of  the  mortgagor  for  a 
valuable  consideration,  cannot  recover  against  a  prior  vendee  of 
another  tract,  as  between  whom  and  the  second  vendee  the  land  of  the 
latter  was  primarily  liable  for  the  mortgage-money.^  This  case  turned 
upon  the  doctrine  of  contribution  among  successive  vendees  of  the 
mortgagor.  The  rule  is  that  where  a  tract  of  land,  subject  to  a  single 
mortgage,  has  been  sold  %  the  mortgagor  in  distinct  parcels  to  several 
vendees  at  successive  periods  of  time,  the  last  vendee  shall  be  prima- 
rily liable  to  the  payment  of  the  mortgage  in  the  whole  value  of  his 
parcel ;  and  the  parcels  previously  sold,  after  the  exhaustion  of  the 
parcel  last  sold,  become  liable  in  the  inverse  order  of  the  time  of  their 
sale.*  But  in  the  case  of  several  sales  at  diiferent  times  by  the  sheriff, 
of  property  subject  to  a  mortgage  prior  to  the  judgment  on  which  such 
sales  are  made,  the  rule  of  contribution  to  the  payment  of  the  mort- 
gage is  not  according  to  the  inverse  order  as  in  private  sales,  but  each 
parcel  of  land  contributes  according  to  its  value.*  Hence,  a  purchaser 
at  sheriiF's  sale,  of  one  of  several  tracts  subject  to  a  mortgage,  who 
has  paid  off  the  whole  mortgage,  and   taken  an  assignment  of  it, 

^  1  J.  C.  430.  the  mortgage-debt,  and  the  mortgagor 
'  In  Taylor  v.  Maris,  5  Rawle  51,  per  wishing  to  sell  other  land  bound  by  the 
Sergeant,  J.  In  this  case  it  was  held  judgment,  entered  upon  the  mortgage- 
that  the  holder  of  a  judgment,  a  lien  on  bond,  the  mortgagee  agreed  to  enter 
land  a  portion  of  which  was  covered  by  satisfaction  on  such  judgment,  and  to 
a  subsequent  mortgage,  does  not  by  re-  take  A.'s  bond  for  the  same  amount, 
leasing  a  part  of  the  land  bound  by  the  which  was  done.  A.  subsequently  made 
judgment,  impair  his  right  to  be  paid  a  general  assignment  for  the  benefit  of 
out  of  the  remainder,  including  the  por-  creditors.  Held,  that  the  mortgage  was 
tion  embraced  in  the  mortgage,  unless  not  invalidated  by  the  entry  of  satisfac- 
the  mortgagee  has  distinctly  notified  Mm  tion  on  the  bond  under  such  circum- 
of  his  mortgage  before  the  release,  and  stances :  Morris  v.  Brady,  5  Wh.  541i 
cautioned  him  against  doing  an  act  by  '  Paxton  v.  Harrier,  1  Jones  312. 
which  the  mortgagee's  security  might  *  Cowden's  Estate,  1  Barr  267,  over- 
he  diminished,  and  the  recording  the  ruling  Presbyterian  Corporation  v.  Wal- 
mortgage  was  not  such  notice.  lace,  3  Rawle  109,  and  affirming  Nailer 
To  where  a  judgment  was  entered  up  v.  Stanley,  10  S.  &  R.  450 ;  Mevey'a 
on  the  mortgage-bond,  and  afterwards  Appeal,  4  Barr  80 ;  Carpenter  v.  Koons, 
the  mortgagor  aliened  to  A.  who  stipu-  8  Harris  222. 
lated  as  part  of  the  consideration  to  pay  *  Carpenter  v.  Koons,  8  Harris  222. 
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may  enforce  contribution  by  a  scire  facias  on  the  mortgage  against  the 
other  tracts  which  remain  in  the  possession  of  the  mortgagor  or  his 
representatives.' 

As  a  mortgage  is  merely  a  security  for  the  payment  of  money,  or 
for  the  performance  of  some  other  act,  it  is  simply  a  chose  in  action, 
extinguishable  by  a  parol  release,  -which  equity  will  execute  as  an 
agreement  not  to  sue,  or  by  turning  the  mortgagee  into  a  trustee  for 
the  mortgagor  ;  provided  it  proceeds  upon  a  sufficient  consideration.^ 

Joint  owners  of  a  mortgage,  having  equal  right  to  manage  the  same 
for  the  advantage  of  their  respective  interests,  are  answerable  to  each 
other  for  nothing  but  positive  misfeasance.  At  a  sheriif 's  sale  of  the 
mortgaged  premises  upon  a  judgment  and  execution  upon  one  of  the 
bonds,  the  holder  of  another  of  the  bonds  gave  notice  of  his  claim  and 
that  he  would  sue  the  purchaser  upon  the  mortgage,  in  consequence 
of  which  the  land  was  sold  for  a  tenth  of  its  real  value  to  the  plaintiff 
in  the  execution.  The  party  who  gave  this  notice,  subsequently  dis- 
covering that  the  sheriff's  sale  divested  the  lien  of  the  mortgage,  pur- 
chased the  title  of  the  sheriff's  vendee,  and  an  action  being  afterwards 
brought  on  the  mortgage  by  a  third  bondholder,  with  notice  to  the 
party  so  purchasing  as  terre-tenant,  it  was  held  that  he  was  not 
estopped  by  his  previous  acts  from  asserting  the  legal  effect  of  the 
sheriff's  sale  in  divesting  the  lien  of  the  mortgage.^ 

After  judgment  had  been  obtained,  the  defendant  made  an  assign- 
ment in  trust  for  his  creditors,  preferring  among  others  a  mortgagee 
of  his  lands  for  a  debt  not  secured  by  the  mortgage,  and  then  in  trust 
for  such  of  his  creditors  as  should  release  him  within  sixty  days.  The 
mortgagee  executed  a  general  release,  which  was  held  to  release  the 
mortgage,  and  to  entitle  the  judgment  to  be  first  paid  out  of  the  pro- 
ceeds of  the  land.* 

But  the  act  of  the  mortgagee  in  surrendering  certain  single  bills 
secured  by  the  mortgage,  and  accepting  judgmenfr-notes  in  substitution 
for  them,  cannot  be  treated  as  a  satisfaction  of  the  mortgage  pro  tanto 
by  a  subsequent  judgment- creditor,  who  lent  his  money  perhaps  on  a 
supposition  that  the  cancelled  notes  were  paid,  and  bought  in  the  pre- 
mises but  with  actual  notice.  Such  judgment-creditor  is  bound  by  the 
transaction  as  the  original  parties  were  :  for  a  judgment-creditor  is  not 
a  purchaser  of  an  interest  in  his  debtor's  land.^ 
Proceedings  upon  a  Mortgage. 

In  England  a  mortgagee  has  three  remedies  ;  he  may  have  an  action 
of  debt  on  the  bond  accompanying  the  mortgage,  ejectment,  and  bill 
'  in  equity  to  foreclose,  which  answers  the  purpose  of  a  sale,  because 
after  a  foreclosure  of  the  equity  of  redemption  the  title  of  the  mort- 
gagee is  complete,  and  he  may  sell  or  keep  the  property  as  is  most  to 
his  advantage.* 

'  Fisher  v.   Clyde,  1   W.   &   S.   544.  rations  and  acts  of  the  parties  inconsist- 

The  effect  of  a  release  by  the  mortga-  ent  with  an  averment  of  the  continued 

gee  to  one  of  several  sheriff's  vendees,  existenceof  the  mortgage,  and  repugnant 

who  all  purchased  subject  to   a  single  to  the  rights  and  liabilities  created  by 

mortgage,  does  not  seem  to  have  been  it,  as  well  as  by  direct  proof.     Ibid. 
settled  in  this  state.  '  Cronister  v.  Weise,  8  Watts  215. 

"  Aokla  V.  Ackla,  6  Barr  228.     Such         "  Matlack's  Appeal,  7  W.  &  S.  79. 
a  release  or   agreement  may  be   estab-         '  Cover  v.  Bhick,  1  Barr  493. 
lished  presumptively,  by  showing  decla-         '  Smith  v.  Shuler,  12  S.  &  R.  242. 
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Three  modes  of  procedure  in  P ennsylvania. — In  this  State  the 
mortgagee  has  also  three  modes  of  procedure  which  are  concurrent  and 
cumulative.  He  may  enforce  payment  upon  the  bond  which  usually 
accompanies  the  mortgage.^  He  may  proceed  by  way  of  ejectment  to 
recover  possession  of  the  mortgaged  premises.  Ejectment  lies  upon  a 
mortgage  payable  by  instalments,  even  before  all  the  instalments  have 
become  due.^  Nothing  is  gained  by  a  recovery  in  ejectment  by  a 
mortgagee,  but  the  possession  of  the  premises,  which  may  be  retained 
only  till  the  amount  of  the  mortgage-debt  with  interest,  &c.,  is  paid  ;^ 
and  it  would  be  erroneous  to  limit  the  right  of  the  mortgagor  to  redeem 
to  one  year.*  The  equity  of  redemption  in  cases  of  recovery  in  eject- 
ment by  the  mortgagee,  is  expressly  recognised  by  the  Act  of  1705.° 
From  the  fact  that  there  was  no  court  of  equity  in  this  State,  the 
mortgagee  was  not  able  to  foreclose,^  and  was  therefore  confined  to  his 
ejectment  upon  the  mortgage  ;  a  very  inconvenient  remedy,  from  his 
being  still  liable,  after  he  had  recovered  possession,  to  the  equity  of 
redemption  of  the  mortgagor. 

Act  0/1705 — Scire  Facias  under  it. — This  inconvenience  was  reme- 
died by  the  Act  of  1705,' which  provided  the  mode  of  proceeding  upon 
mortgages  of  which  we  are  about  to  treat. 
The  Scire  Facias. 

After  reciting  in  the  preamble  that  divers  persons  have  mortgaged 
their  lands,  and  some  of  them  have  died  leaving  others  to  succeed 
them,  that  have  proved  insolvent,  and  others  have  neglected  to  pay  the 
mortgage-money,  and  so  mortgages  have  become  no  eifectual  security, 
considering  the  low  annual  profits,  and  the  discouragement  mortgagees 
meet  with  by  reason  of  the  equity  of  redemption  remaining  in  the 
mortgagors,  the  6th  section  of  the  act  provides,  "  that  where  default 
is  suffered  by  a  mortgagor  of  lands  or  by  his  or  her  heirs,  executors, 
administrators,  and  assigns,  in  payment  of  the  mortgage-money  or  per- 
formance of  the  condition  of  the  mortgage,  it  shall  be  lawful  for  the 
mortgagee,  his  or  her  heirs,  executors,  administrators,  or  assigns,  at 
any  time  after  the  expiration  of  twelve  months  next  ensuing  the  last 
day  whereon  the  mortgage-money  ought  to  be  paid  or  other  condition 
performed,  to  sue  forth  a  writ  of  scire  facias,  which  the  clerk  of  the 

'  But  an  action  of  debt  will  not  lie  son  11.  Ammons,  1  Binn.  177  ;  MoCall  v. 

upon  the  mortgage  itself  without  a  cove-  Lenox,  9  S.  &  R.  304 :  Smith  v.  Shuler, 

nant  or   express   covenant  to   pay   the  12  S.  &  R.  240. 

money:    Scott   v.  Fields,  7  "Watts   360.         "  The  courts  of  Pennsylvania  have  no 

And   it   is  not  usual  in  Pennsylvania,  jurisdiction,  in  equity,  to  decree  a  sale 

though  it  is  in  England,  for  mortgages  of  mortgaged  premises,  at  the  instance 

to  contain  such   covenant.     Nor  is  the  of  the  mortgagee  ;  although  the  mw-tga- 

recital,  in  the  usual  form,  of  a  bond,  to  gor  be  a  corporation  and  the  mortgage 

secure  which  the  mortgage  was  given,  be  given  in  trust  to   secure   its  bonds, 

sufficient  to  sustain  such  action :    Scott  They  might   acquire  jurisdiction   in   a 

V.  Fields,  7  Watts  360.  suit  by  the  cestuis  que  trust  against  the 

2  Smith  V.  Shuler,  12   S.  &  R.  240;  mortgagees,  and,  having  thus  assumed 

Fluck  V.  Replogle,  1  Harris  405  ;  Martin  jurisdiction  of  the  subject-matter,  might 

V.  Jacksiin,  'i  Casey  504.  proceed  to  decree  a  sale  for  the  benefit 

^  Cohvell  V.  Hamilton,  10  Watts  417.  of  the  bond-holders  ;  but  they  cannot  do 

*  Bagley  V.  Wallace,  16  S.  &  R.  245.  so  at  the  suit  of  the  mortgagees  against 

*  The     assignee    of    a     mortgagee's  themortgagor:  Ashhurstt).  The  Montour 
administrators,  may  it  seems  maintain  Iron  Co.,  11  Casey  30. 

ejectment  in  his  own  name.     See  Simp-         '  Purd.  Dig.  328,  1  Smith's  Laws  59. 
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Court  of  Common  Pleas,  for  the  county  or  city  where  the  mortgaged 
lands  lie,'  is  empowered  and  required  to  make  out  and  despatch, 
directed  to  the  proper  officer,  requiring  him,  by  honest  and  lawful  men 
of  the  neighborhood,  to  make  known  to  the  mortgagor,  his  heirs,  exe- 
cutors, or  administrators,  that  he  or  they  appear  before  the  court  to 
show  cause  why  the  mortgaged  premises  ought  not  to  be  seized  and 
taken  in  execution  for  payment  of  the  mortgage-money  with  interest, 
or  to  satisfy  the  damages  which  the  plaintiff'  shall  suggest  upon  the 
record  for  the  breach  or  non-performance  of  said  conditions  ;  and  if 
defendant  appears,  he  may  plead  satisfaction,  or  payment  of  part  or  all 
the  mortgage-money,  or  any  other  lawful  plea  in  avoidance  of  the  deed 
or  debt.  But  if  the  defendant  will  not  appear  on  the  return-day,  and 
if  the  case  be  such  that  damages  only  are  to  be  recovered,  an  inquest 
shall  be  forthwith  charged  to  inquire  thereof,  and  the  definite  judg- 
ment therein,  as  well  as  all  other  judgments  to  be  given  in  such  scire 
facias  shall  be  entered,  that  the  plaintiff'  shall  have  execution  by 
levari  facias  directed  to  the  proper  officer."^ 

Where  this  writ  is  allowable. — The  object  of  the  scire  facias  is  to 
notify  the  defendant  to  show  cause  why  the  land  should  not  be  sold  for 
payment  of  the  principal  and  interest  due  on  the  mortgage ;  for  this 
only  the  execution  issues  after  judgment,  and  upon  its  payment  the 
court  will  stay  proceedings  upon  the  scire  facias.^  Where  land  is 
mortgaged  to  secure  an  annual  instalment,  a  scire  facias  cannot  issue 
as  each  instalment  becomes  due ;  the  party  must  bring  ejectment,  or 
proceed  upon  his  accompanying  bond.* 

Proceeding  in  rem. — The  scire  facias  on  a  mortgage  is  strictly  a 
proceeding  in  rem,  and  can  be  brought  only  in  the  county  where  the 
land  lies.° 

And  a  simple  contract  debt,  although  contracted  with  the  mortgagee 
or  his  assignee  upon  the  faith  of  the  mortgage,  cannot  be  tacked  to  the 
mortgage.^ 

Time  at  which  the  writ  issues. — The  Act  of  1705,  which  confers  this 
remedy,  provides  that  the  writ  shall  issue  after  the  expiration  of  twelve 
months  "  next  ensuing  the  last  day  whereon  the  mortgage-money  ought 
to  be  paid."     And  a  promise  by  a  mortgagee,  either  verbal  or  written, 

^  It  is  clear  that  this  action  is  local,  132  ;  Smith  v.  Shuler,  12  9.  &  E.  242. 
and  that  the  proceeding  must  take  place         *  Fickes  v.  Ersick,  2  Rawle  166. 
where  the  mortgaged  lands  lie — an  error         '  Wilson  v.  McCuUough,  7  Harris  77  ; 

in  this  particular  may  be  taken  advan-  Treaster   v.   Fleisher,  7  W.   &  S.   137. 

tage  of  by  plea  in  abatement.     But  the  A  sheriff's  sale  upon  a  mortgage  confers 

plaintiff  cannot  on  this  ground  reverse  a  on  the  purchaser  no  title  to  that  part  of 

judgment  rendered   against  him  on   a  the  land  which  lies  beyond  the  line  of 

different  plea :  Morris  v.  Buckley,  11  S.  the  county  where   the  sale  was  made; 

&  R.  175.     The  court  declined  saying  Menges  v.  Oyster,  4  W.  &  S.  20.     Nor 

whether  or  not  it  would  be  error,  if  a  does  it  aid  the  title  that  the  mortgagor 

plaintiff  obtained  judgment  and  issued  was  present  at  the  sale  and  made  no  ob- 

a  levari  facias  directed  to  the  sheriff  of  jection,  but  on  the  contrary,  encouraged 

one  county,  to  sell  laud  in  that,  as  well  it  by  bidding  himself,  and  after  the  deed. 

as  in  another  county,  although  i\vc.  de-  was  acknowledged,  surrendered  the  pos- 

fendant  had  not  taken  advantage  of  it  session,  and  had  the  proceeds  applied  to 

by  plea.  the  payment  and  satisfaction  of  the  mort- 

'  See  4  Eawle  254,  where  the  nature  gage  and  other  liens  covered  by  the  pur- 

and  end  of  this  writ  are  examined  and  chase-money:  Ibid, 
discussed  by  Mr.  Justice  Kennedy.  '  Campbell  v.   Richardson,   1   Dallas 

'  Campbell  v.  Richardson,  1   Dallas  132. 
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to  extend  the  time  of  paj^ment,  -whereby  a  third  person  is  induced  to 
purchase  the  land  from  the  mortgagor,  is  binding,  and  a  scire  facias 
upon  the  mortgage,  issued  before  the  lapse  of  time  mentioned  in  such 
promise,  cannot  be  sustained.' 

Nevertheless,  upon  the  common  principle  that  a  party  may  waive 
a  right  introduced  for  his  benefit,  the  mortgagor  may  waive  the  limita- 
tion given  by  the  act.  And  a  clause  is  frequently  introduced  into 
mortgages,  payable  at  distant  periods,  to  the  effect  that  if  default  is 
made  (usually  for  a  certain  time,  as  thirty  days),  in  payment  of  the 
interest,  then  the  whole  principal  shall  be  due,  and  a  scire  facias  may 
issue  .^  But  the  intention  of  the  mortgagor  to  waive  his  privilege 
should  clearly  appear,  and  not  be  left  to  mere  inference  or  construc- 
tion.^ Therefore  a  provision  in  the  bond  accompanying  a  mortgage, 
that  if  default  be  made  for  twenty  days  in  the  payment  of  interest,  then 
the  whole  principal  shall  become  due,  and  payment  thereof  "  may  be 
enforced  and  recovered  at  once,  anything  herein  contained  to  the  con- 
trary notwithstanding,"  does  not  authorize  a  scire  facias  on  the  mort- 
gage itself  before  the  expiration  of  the  year  from  the  time  when  the 
interest  fell  due.^ 

When  payable  hy  instalments — Effect  of. — So,  if  a  mortgage  be 
payable  by  instalments,  a  scire  facias  cannot  issue  until  the  expira- 
tion of  a  year  after  the  last  instalment  matures.  In  case  of  a  default 
in  payment  of  any  prior  instalment,  the  only  remedy  is  ejectment  on 
the  mortgage,  or  a  proceeding  on  the  accompanying  bond.'  This  incon- 
venience is  now  usually  avoided  by  the  insertion  of  a  stipulation  simi- 
lar in  terms  to  that  above  noticed  in  case  of  default  in  payment  of 
interest.  And  it  has  been  held,  that  in  a  mortgage  payable  by  instal- 
ments, a  stipulation  that  the  mortgagee  might  sue  out  a  scire  facias, 
and  proceed  at  once  for  the  whole  amount  remaining  unpaid,  in  case 
there  should  be  default  for  thirty  days  in  the  payment  of  any  instal- 
ment, makes  all  unpaid  instalments  recoverable  at  that  time.* 

Under  the  Act  of  1705,  it  is  evident  that  mortgages  are  put  upon 
quite  a  different  footing  from  similar  instruments  in  England,  where 
the  mortgagee  has  a  right  to  his  bill  of  foreclosure  as  soon  as  he  pleases 
after  day  of  payment  past.  By  foreclosure,  too,  the  land  is  absolutely 
vested  in  the  mortgagee,  without  any  possibility  of  recall ;  it  ceases  to 
be  a  pledge,  and  becomes,  to  all  intents  and  purposes,  the  absolute 
property  of  the  mortgagee.  But  our  courts  of  law  have  no  power  to 
foreclose  the  equity  of  redemption,'  or  to  impose  terms  upon  a  mort- 
gagor applying  to  redeem  ;  nor,  indeed,  is  there  any  necessity  to  usurp 
the  powers  of  a  court  of  chancery  in  this  particular,  since  the  Act  of 
Assembly  precludes  all  occasion  for  such  interference  by  expressly  con- 

^  Hoffman  v.  Lee,  3  "Watts  352.  issue,  and  whether  the  coui-t  placed  their 

^  This  clause  has  been  recognised  as  decision  on  this  ground,  or  on  the  ground 

giving  the  right  to  the  scire  facias  on  that  the  stipulation,  such  as  it  was,  was 

default,  in  Ruling  v.  Drexell,  7  Watts  contained  in   the  bond  and   not  in  the 

126.  mortgage,  seems  to  be  doubtful. 

2  Whitecar  v.   Worrell,  1    Phila.   R.  ^  Smith  v.  Shuler,  12  S.  &  R.  242  ; 

44  ;  Walker  v.  Tracy,  Ibid.  225.  Fickes  v.  Ersiok,  2  Rawle  166. 

*  Whitecar  v.  Worrell,  1  Phila.  R.  44,  '  Robinson  v.  Loomis,  1  P.  P.  Smith 

D.    C.    Phila.      £t   should   be   observed  78. 

that  there  was   no   express   stipulation  '  Wharf  a.  Howell,  5  Binn.  504. 

in  the  bond  that  a  scire  facias  might 
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fining  the  remedy  of  the  mortgagee  to  the  recovery  of  the  principal  and 
interest  due  on  the  mortgage.  To  sum  up  the  distinction  in  a  few- 
words,  in  England  the  mortgage  is  a  pledge  which,  like  all  other 
pledges,  is  forfeited  by  a  failure  to  redeem  ;  here,  the  mortgage  is  a 
mere  security,  and,  as  in  case  of  other  securities,  if  it  be  sold  for  a  sum 
greater  than  the  amount  of  principal  and  interest  due,  the  surplus  goes 
to  the  debtor  or  his  creditors. 

Issuing  the  writ. — To  enable  the  prothonotary  or  clerk  of  the  court 
to  prepare  the  writ  of  scire  facias,  he  should  be  furnished  with  a  full 
description  from  the  mortgage,  of  the  premises,  names  of  the  parties, 
dates,  &c.  To  save  trouble,  the  usual  course  is  to  send  the  mortgage 
itself,  with  the  prceoipe,  which  should  accurately  set  forth  the  names 
of  the  respective  parties  to  the  action.^  If  the  claimant  on  the  mort- 
gage be  the  assignee  of  the  mortgagee,  he  may  bring  the  suit  in  his 
own  name,  under  the  Act  of  28th  May  1705,  in  which  he  should  be 
described  as  assignee.  If  there  have  been  several  assignments  of  the 
mortgage,  they  are  frequently  stated  in  the  prcecipe  ;  thus,  A.,  assignee 
of  B.,  who  was  assignee  of  C.,  &c.,  against  D.,  and  so  far  as  it  enables 
the  clerk  to  draw  up  the  body  of  the  writ,  this  practice  is  useful ;  but 
it  is  not  necessary  to  do  so,  the  statements  of  the  assignments  in  the 
body  of  the  writ  being  sufficient.  This  information  taay  be  given  to 
the  clerk  otherwise;  e.  g.  "A.  B.  v.  C.  D.  Issue  scire  facias  sur 
mortgage  made  between  E.  F.  and  C.  D.,  all  the  interest  of  A.  B. 
having  come  to  him  by  assignment."  Indeed,  where  there  is  but  one 
assignment,  the  clerk  must  necessarily  ascertain  that  fact  from  the 
mortgage  diXiA.  praecipe  being  in  different  names.  Every  assignment  of 
a  mortgage  is  necessarily  preceded  by  payment  or  some  species  of  sat- 
isfaction to  the  assignor,  and  if  a  stranger  take  an  assignment  and  pay 
his  money,  he  certainly  may  recover  thereon.  The  effect  of  an  assign- 
ment not  only  divests  the  party  making  it  of  his  right  of  recovery,  but 
vests  the  right  in  the  assignee,  and  in  this  particular  operates  beyond 
a  release.  Therefore,  where  A.  executed  a  mortgage  of  certain  lands 
to  B.,  to  secure  the  payment  of  a  certain  sum,  with  a  proviso,  that  if 
A.  or  C.  paid  the  amount  within  a  given  time  the  mortgage  should  be 
void,  accompanying  which  mortgage  was  a  bond  executed  by  A.  and 
C,  and  B.  assigned  the  mortgage  to  C,  it  was  held  that  C.  might 
recover  against  A.  by  scire  facias  on  the  mortgage  ;  though  it  would 
have  been  otherwise  had  C.  obtained  an  assignment  of  the  bond  and 
sued  his  co-obligor.^  ._ 

Although  the  act  directs  a  scire  facias  to  issue,  yet  this  form  may 
be,  and  in  practice  frequently  is,  dispensed  with  by  the  agreement  of 
the  parties  to  enter  an  amicable  action  without  writ,  in  which  case  it  is 
considered  as  having  been  issued,  and  may  be  filed  at  any  time,  and 
the  not  filing  it  is  considered  as  one  of  those  clerical  errors  which  may 

'  By  Act  of  April  3d  1860,  ?  1,-  Purd.  6uoh  mortgage  or  recognisance  is  or  may 

Dig.  329,  Pamph.  L.  630,  it  is  provided  be  recorded,  a  memorandam  of  the  names 

tliat   "  whenever,  any   action   shall    be  of  the  parties,  the  number  and  term,  and 

brought  upon  a  mortgage  or  recognisance  the  date  of  such  action,  and  it  shall  be 

of  record,  it  shall  be  the  du^tj^  of  the  pro-  the  duty  of  the  recorder  or  clerk  to  enter 

thonotary  of  the  court  in  which  the  ac-  the  same  upon  the  record  of  such  mort- 

tion  is  brought,  to  furnish  to  the  recorder  gage  or  recognisance." 
of  deeds  or  the  clerk  of  the  court,  where         ''  Hay  o.  Node,  2  Yeates  534. 
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always  be  amended.^  It  is  not  error,  therefore,  if  the  cause  be  tried 
without  writ  or  declaration,  particularly  -^'here  the  amicable  agreemenf 
to  enter  the  action  contains  a  description  of  the  mortgage.^ 

Amicable  action  on  recorded  mortgage. — And  an  amicable  action 
upon  a  recorded  mortgage  (the  agreement  for  which  did  not  set  forth 
the  mortgaged  premises),  an  appearance  by  the  defendant,  and  confes- 
sion of  judgment,  a  levari  facias  thereupon,  which  recites  the  mortgage 
and  particularly  describes  the  land,  and  a  sale  thereupon  by  the  sheriff, 
are  j^ood  evidence  for  the  purchaser  in  an  ejectment  for  the  land.^ 

Time  of  suing  out  writ — Act  of  1836. — There  is  nothing  in  the  Act 
of  1705  which  prevents  the  party  from  suing  out  his  writ  at  any  time, 
however  short,  before  the  next  return-day  ;  but  the  Act  of  1836,  §  39,* 
now  requires  all  writs  of  scire  facias  to  be  issued,  served,  and  returned 
like  writs  of  summons.'^  And  it  has  been  held  that  to  entitle  a  plaintiff 
to  a  judgment  after  two  nildls  on  the  quarto  die  post,  the  second  scire 
facias  must  have  issued  ten  days  before  the  return-day.^ 

The  form  of  the  writ. — The  scire  facias  must  recite  the  mortgage, 
and  the  assignments  if  any  have  been  made.  But  the  acknowledgment 
of  a  mortgage  is  no  part  of  its  execution,  but  only  evidence  of  it,  and 
need  not  be  recited  in  the  scire  facias.'^ 

It  must  also  contain  the  names  of  the  parties,  and  it  is  important  that 
it  should  be  accurate  in  this  respect. 

It  may  be  made  returnable  to  the  monthly  return-days.' 
Parties. 

The  plaintiff.— The  mortgagee  is  the  plaintiff  in  the  writ.  If  he 
be  dead  the  suit  should  be  in  the  name  of  his  personal  representatives, 
even  where  he  has  bequeathed  the  mortgage. 

If  the  mortgage  has  been  dvjly  assigned  the  assignee  must  sue  in  his 
own  name,^  and  not  in  the  name  of  the  mortgagor  to  his  use. 

By  Act  of  April  22d  1863,  §  1,'"  it  is  provided,  that  "  in  any  scire 
facias,  or  suit  upon  any  mortgage-bond  or  other  obligation,  although 
the  same  may  have  been  assigned,  and  the  assignment  thereof  recorded, 
as  required  by  the  Act  of  9th  April  1849,  the  assignee  or  assignees 
may  sue  or  proceed  thereon  in  his  or  their  own  name  or  names,  or  in 
the  name  or  names  of  the  mortgagee  or  mortgagees,  or  obligee  or 
obligees,  to  the  use  of  such  assignee  or  assignees  ;  and  such  assignee  . 
or  assignees,  or  person  or  persons,  having  an  equitable  or  legal  inte- 
rest therein,  shall  be  entitled  in  actions  now  pending  or  hereafter  to 
be  brought,  at  any  time  before  verdict  or  judgment,  on  application  to 
the  proper  court,  to  have  the  record  so  amended  as  to  the  parties  in 
any  such  suit,  as  will  enable  the  proper  plaintiff  or  plaintiffs  to  proceed 
in  such  suit,  with  the  like  effect  as  if  the  proper  party  had  been  placed 
on  the  record  at  the  commencement  of  the  suit ;  and  the  court,  on  such 
application,  shall  amend  such  record  accordingly." 

It  has  been  held,  that  where  the  assignment  of  a  mortgage  was 

1  Morris  v.  Buckley,  11  S.  &  R.  173.  '  Miner  v.  Graliam,  12  Harris  491. 

2  Ibid.  *  ^ee   Magaw  v.  Stevenson,  1   Grant 
»  Burdick  v.  Norris,  2  Watts  28.              402. 

*  Purd.  Dig.  34,  Pamph.  L.  578.  '  Pryor  v.  Wood,  7  Casey  142,  over- 

^  See  ante,  Vol.  I.,  chap.  VI.,  on  "  Com-  ruling   Moore    v.   Harrisburg   Bank,   8 

menoement  of  Actions."  Watts  138 ;  and  see  Carmalt  v.  Post,  8 

«  Laws  V.  McDanel,  3  P.  L.  J.  72,  D.  AVatts  410. 

C.  Phila.  "  Purd.  Dig.  1298,  Pamph.  L.  567. 
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neither  under  seal,  nor  in  the  presence  of  witnesses,  nor  acknowledged 
and  recorded,  the  scire  facias  was  properly  issued  in  the  name  of  the 
holder  of  the  legal  title  for  the  use  of  the  assignee.' 

An  assignee  of  bonds  secured  by  a  mortgage  is  entitled  to  all  the 
security  afforded  by  the  mortgage,  although  he  did  not  know  of  its 
existence  when  he  took  the  assignment ;  nor  has  the  assignee  of  the 
mortgage-deed,  and  of  other  simultaneous  bonds  also  covered  by  it, 
any  preference  over  him  in  the  distribution  of  the  proceeds  of  the 
mortgaged  premises.^ 

And  the  holder  of  obligations  secured  by  the  mortgage,  who  took 
them  with  notice  that  they  were  so  secured,  may  sue  on  an  exemplifi- 
cation of  the  mortgage.^ 

The  defendant. — The  defendant  of  course  is  the  mortgagor.  If  the 
mortgagor  be  dead,  the  act  enables  the  mortgagee,  or  his  representa- 
tives, to  proceed  by  scire  facias  against  the  heirs,  executors,  or  admi- 
nistrators of  the  mortgagor.*  When  suit  is  brought  against  either  of 
these  parties,  he  should  be  described  in  the  prceoipe  according  to  the 
capacity  which  he  fills,  either  as  heir,  executor,  or  administrator  of 
the  mortgagor.  As  the  act  does  not  include  the  assignee  of  a  mort- 
gagor, it  seems  questionable  whether  a  scire  facias  could  issue  without 
setting  up  an  administrator,  when  the  mortgagor  dies  intestate  and  with- 
out known  heirs. 

Where  real  estate,  held  in  the  name  of  R.,  but  really  the  property 
of  T.,  is  mortgaged  by  R.,  at  the  instance  of  T.,  and  for  his  benefit, 
T.  is  the  real  mortgagor.' 

If  the  mortgage  be  executed  by  an  agent  in  the  name  of  the  prin- 
cipal, the  scire  facias  should  be  issued  against  the  principal,  and  not 
the  agent.° 

If  one  of  two  joint  mortgagors  dies,  the  personal  representatives  of 
the  decedent,  and  the  survivor  are  made  defendants. 
Terre~tenants. 

With  regard  to  terre-tenants  some  attorneys  name  them  in  the  prce- 
cipe;  others  simply  issue  the  scire  facias  with  notice  to  terre-tenants. 
The  act  does  not  require  them  to  be  made  parties,  and  the  only  effect 
of  omitting  to  name  or  notify  them  is,  that  they  will  be  permitted  to 
make  any  defence  against  the  purchaser  at  sheriff's  sale,  which  they 
might  have  made  on  the  scire  facias  if  it  had  been  served  on  them. 

But  whether  named  or  served,  or  not,  the  terre-tenant  may  come 
into  court  by  petition,  and  defend  pro  interesse  suo.^  But  on  admit- 
ting a  terre-tenant  to  defend,  he  should  stipulate  to  pay  costs,*  since 
the  terre-tenant  is  not  individually  responsible  for  the  costs,  the  judg- 
ment being  exclusively  de  terris ;  nor  does  the  fact  of  his  application 
by  petition  to  defend  devolve  on  him  any  personal  liability  for  costs, 
unless  there  be  a  stipulation  to  that  effect,  when  his  petition  was 

1  Partridge  v.  Partridge,  2  Wright  78.  dent  to  be  made  parties  to  a  suit  against 

^  Cowderi's    Estate,    1    Pa.    R.   280  ;  his  executors,  &o. :  Chambers  v.  Carsjn, 

Philips  «.  Bank  of  Lewistown,  6  Harris  2  Wh.  36.5. 
394.  s  .Utiles  V.  Bradford,  4  Rawie  394. 

'  Roberts  v.  Ilalstead,  9  Barr  32.  "  Maus  v.  Wilson,  3  Harris  148. 

* 'Qai  a,  scire  facias  on  a  mortgage  is  'Roberts   v.  Williams,  5  Wh.    170; 

not  within  the  34th  section  of  the  Act  Mevey's  Estate,  4   Barr  80 ;    Fraley  v. 

of  24th   February  1824,  requiring  the  Steinraetz,  10  Harris  437. 
widow  and  heirs  or  devisees  of  a  deoe-         ®  Wickershani  v.  Fetrow,  5  Barr  260. 
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granted.'  On  some  occasions,  the  widow  of  a  deceased  mortgagor  may 
find  it  necessary  to  take  defence  in  this  form  of  action  as  to  her  dower 
in  the  premises.  She  may  plead  that  the  mortgage  was  given  without 
consideration,  and  with  a  view  to  defraud  her  of  her  dower;  and  judg- 
ment may  be  rendered  upon  such  issue  in  favor  of  the  plaintiff  subject 
to  her  dower.  And  if  from  the  record  it  appears  that  her  right  of 
dower  is  confessed,  the  judgment,  although  entered  generally  for  the 
plaintiff,  is  to  be  understood  as  being  subject  to  her  dower,  the  short 
entry  of  the  judgment  referring  to  the  other  part  of  the  record  when 
the  right  of  dower  is  confessed.  And  if  under  an  execution  issued 
under  such  judgment,  the  land  be  levied  on  and  sold  without  regard  to 
her  dower,  the  execution  is  erroneous,  and  will  be  reversed.^ 

No  one  will  be  permitted  to  come  in  as  a  terre-tenant  and  make 
defence  who  would  not  be  prejudiced  by  the  judgment ;  such  an  one 
must  have  an  estate  from  the  encumbrancer  which  might  be  bound  by 
the  encumbrance,  whether  judgment,  mortgage,  or  recognisance.' 

Service  and  return. — The  act  directs  the  sheriff  "  by  honest  and 
lawful  men  of  the  neighborhood,  to  make  known  to  the  mortgagor,  his 
heirs,  executors,  or  administrators,  that  he  or  they  be  and  appear 
before  the  magistrates,  judges,  or  justices  of  the  court,  to  show  cause 
why  the  mortgaged  premises  should  not  be  taken  in  execution,  &c." 
Service  is,  in  fact,  however,  usually  made  by  the  sheriff's  deputy,  by 
leaving  a  copy  of  the  writ  with  the  defendant,  or  at  his  dwelling- 
house.*  It  need  not  be  served  in  the  presence  of  witnesses.'*  The  writ 
need  not  be  served  upon  the  terre-tenant  of  the  mortgaged  premises  to 
make  him  a  party  to  the  proceedings,  for  a  title  by  the  sheriff  upon  a 
judgment  against  the  mortgagor  alone,  is  good.^  So  an  omission  to 
serve  the  writs  upon  the  heirs  does  not  avoid  the  sale  ;  but  such  omis- 
sion will  let  in  the  heirs  to  make  the  same  defence  to  an  ejectment  by 
the  sheriff's  vendee,  which  they  might  have  made  to  the  scire  facias 
if  they  had  been  served.^ 

And  service  upon  a  tenant  in  possession  under  an  alienee  of  the 
mortgagor  subsequent  to  the  mortgage,  is  not  notice  to  the  alienee  so 
as  to  bind  him.' 

The  return,  when  the  writ  is  served,  is  "  made  known,"  or  "  scire 
feci,"  and  is  signed  by  the  sheriff,  and  the  deputy  who  actually 
served  it. 

Practice  prior  to  Act  of  1836. — Prior  to  the  Act  of  1836  the  estab- 
lished practice  was  as  follows,  in  case  there  was  no  service  made. 

If  the  defendant  be  absent  and  have  no  residence  within  his  baili- 
wick, the  sheriff  returns  nihil;  whereupon,  an  alias  scire  facias  of  the 
same  description  issues  returnable  at  the  next  ensuing  term,  to  which 
the  same  return  being  made,  the  plaintiff  is  enabled  to  proceed  to 
judgment  by  default,  as  if  it  had  been  made  known,  two  niUls  being 
considered  equivalent  to  an  actual  service;   and  the  validity  of -a 

1  Wickersham  v.  Fetrow,  5  Barr  260.         ^  Act  of  Ist  April  1823,  Purd.  Dig. 
•■'  Riedtnan  v.  Killinger,  H  S.  &  R.  120.     601,  Pamph.  L.  288. 

2  Catlin  V.  Robinson,  2  Watts  373.  »  Mather  v.  Clark,  1  Watts  491. 

*  As  the  service  is  now,  by  the  Act  of  '  Wallace  v.  Blair,  1  Grant's  Cases  75. 

1836,  I  39,  required  to  be  made  in  the  *  Cowan  v.  Getty,  5  Watts  531  ;  Com. 

same  manner  as  a  summons,  we  refer  to  e.  Duncan,  8  Barr  93  ;  see  also.  Murphy's 

Vol.  I.  p.  258,  et  seq.,  for  fuller  particu-  Appeal,  8  W.  &  S.  165 ;  Benner  v.  Phil- 

lars  on  this  point.  lips,  9  W.  &  S.  13. 
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judgment  entered  after  two  nihih  cannot  be  impeached  in  an  eject- 
ment by  the  purchaser  at  a  sheriff's  sale  under  such  judgment,  though 
it  appear  that  the  mortgagor  was  living  on  the  land  at  the  issuing  and 
return  of  both  writs  of  scire  facias.  If  such  judgment  is  erroneous, 
it  must  be  reversed  by  writ  of  error.'  If  the  defendant  be  absent 
from  the  State,  and  the  sheriff,  nevertheless,  return  scire  feci,  the 
judgment  on  it  cannot  be  reversed  on  error ;  but  if  an  injury  has  been 
sustained,  the  party  may  have  redress  by  actions  against  the  sheriff  for 
a  false  return.^  A  judgment,  therefore,  after  a  return  of  two  nihih, 
and  that  there  are  no  terre-tenants,  is  not  void,  although  the  defendant 
was  dead  when  the  first  writ  issued  ;  and  a  sale  under  it  confers  a  good 
title. ^  And  per  Kennedy,  J.  :  "  The  law  is  not  indifferent  as  to  what 
a  sheriff  shall  return  to  a  writ  directed  to  him  and  put  into  his  hands 
for  the  purpose  of  being  served.  It  does  not  consider  anything,  though 
true,  that  he  may  think  proper  to  return  to  it,  good  ;  but  it  has  estab- 
lished and  declared  what  shall,  and  what  shall  not  be  a  good  return  to 
each  particular  writ.  Chief  Justice  Bridgman"'  says  :  "  Trespass  upon 
the  capias,  the  sheriff  cannot  return  a  mortuus,  but  non  est  inventus  ; 
and  so  upon  an  exigent,  a  mortuus  is  not  good  ;  for,  saith  Prisot,  the 
chief  justice,  '  it  is  better  to  put  the  executors  to  a  writ  of  error  than 
to  suffer  the  sheriff  to  return  that  which  may  be  false,  to  which  no 
answer  can  be  given,'  and  cites  32  Hen.  VI.  28.  But  it  seems  that 
mortuus  est  is  a  good  return  to  a  scire  facias,  according  to  Bro.  tit. 
Betorne  de  Briefe,  pi.  125,  for  which  he  cites  32  Hen.  VI.  27.^ 
Now,  it  cannot  be  questioned,  but  that  it  is  the  duty  of  the  sheriff, 
when  a  writ  of  scire  facias  upon  a  mortgage,  directed  to  him,  is  placed 
in  his  hands  for  being  served,  to  make  that  return,  and  that  alone, 
which  is  the  true  and  proper  legitimate  return  to  such  writ.  Hence, 
in  the  case  under  consideration,  it  was  the  duty  of  the  sheriff,  when 
the  scire  facias  was  put  into  his  hands  to  be  served,  to  inquire  for  the 
defendant  named  therein,  and  to  ascertain  first  whether  he  was  alive  or 
dead,  and  if  dead  to  return  mortuus  est ;  but  if  alive  and  within  his 
bailiwick,  then  to  serve  it  and  to  make  return  thereof  accordingly  ;  if 
not  within  his  bailiwick,  then  to  return  nihil,  as  he  did.  Seeing  this 
was  his  duty,  we  are  bound  to  presume  that  he  did  it  faithfully. 
Indeed,  every  one  is  presumed  to  have  done  all  that  his  duty  required 
of  him,  and  more  especially  so  where  he  has  come  under  the  obligation 
of  an  oath  to  that  effect,  as  the  sheriff  has.  The  return  of  nihil,  then, 
would  seem  to  imply  that  the  defendant  was  alive  at  the  time  of  the 
writ  being  returned  by  the  sheriff;  otherwise,  he  ought  to  have  returned 
mortuus  est ;  and  having  shown,  also,  that  a  return  of  two  nihils  is 
equivalent  -to  a  scire  feci,  it  follows,  as  a  necessary  consequence  that 
all  that  is  implied  by  the  return  of  scire  feci  is  equally  implied  by  the 
return  of  two  nihils  :  and  that  the  defendant  is  still  alive  being  implied 
by  either  return,  no  averment  can  be  received  to  contradict  it  after  it 
has  become  part  of  the  record." 

And  notwithstanding  the  Act  of  1836,  it  has  been  decided  that  if 

'  CoUey  V.  Latimer,  5  S.  .fe  R.  211.  Chambers  v.  Carson,  2  Wh.  9. 
See  Blythe  v.  Richards,  10  S.  &  R.  261.  *  Notes  of  Opinions  469. 

''  2  Str.  813  ;   Warder .  v.   Tainter,  4         ^  See,    also,  19  Vin.  Abr.   tit.   "  Re 

Watts  274.  turn,"  lib.  2,  pi.  12,  to  the  same  effect. 

'  VYarder  v.  Tainter,  4  Watts  270 ; 
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service  cannot  be  made,  the  scire  facias  may  be  returned  nihil ;  and 
after  two  w'A«7s, judgment  maybe  taken  according  to  the  practice  that 
prevailed  before  the  passage  of  the  act.^ 

But  two  returns  of  niJnl  do  not  authorize  a  judgment  for  want  of  an 
affidavit  of  defence.^  But  when  the  scire  facias  is  served  on  the  terre- 
tenant,  and  there  are  two  niliils  as  to  the  mortgagor,  a  judgment  for 
want  of  an  affidavit  of  defence  is  good  against  the  mortgagor  for  not 
appearing,  and  against  the  terre-tenant  for  not  taking  defence  in  pro- 
per form.' 

A  judgment  by  default  after  one  niJiil  only  would  be  wholly  irregu- 
lar, and  may  be  either  set  aside  or  reversed  for  error ;  and  the  court 
would,  without  hesitation,  set  aside  a  sale  under  such  judgment,  if 
application  were  made  previous  to  the  acknowledgment  of  the  sheriff's 
deed ;  but  the  irregularity  cannot  be  noticed  collaterally  in  another 
action.^  If  the  successive  writs  are  made  returnable  to  monthly 
return-days  of  different  terms,  it  is  sufficient  to  authorize  a  judgment 
after  two  nihils,  though  there  was  not  the  lapse  of  a  whole  term  between 
the  returns.' 

When  the  mortgagor  has  parted  with  his  title  to  the  land,  and  the 
scire  facias  is  served  on  the  terre-tenant,  a  second  return  of  nihil  is 
unnecessary,  except  for  the  purpose  of  reaching  the  title  of  the  mort- 
gagor, and  to  obviate  the  necessity  of  subsequently  going  out  of  the 
record,  to  show  that  he  had  parted  with  his  title  to  the  person  who 
appeared  as  terre-tenant.^ 

Appearance — Judgment  ly  Default  for  want  of  an  Appearance, 
and  for  want  of  an  Affidavit  of  Defence. 

Appearance. — The  defendant  ought,  after  service,  to  enter  an  appear- 
0,nce  in  court,  which  is  usually  done  by  attorney  ;  if  this  be  not  done 
on  the  day  whereon  the  writ  shall  be  made  returnable,  judgment  may 
be  signed  against  him  by  default.  This  in  practice  is  done  on  the  Sat- 
urday succeeding  the  return-day  of  the  writ.  Then,  "  if  the  case  be 
such  as  damages  only  are  to  be  recovered,"  a  writ  of  inquiry  issues, 
and  "  an  inquest  forthwith  charged  to  inquire  thereof;"  as  the  inquest, 
however,  is  only  for  the  purpose  of  informing  the  conscience  of  the 
court,  the  court  themselves  may,  if  they  please,  assess  the  damages, 
and  in  ordinary  cases  of  non-payment  of  money  lent  on  mortgage,  it  is 
the  practice  for  the  plaintiff  to  compute  the  amount  of  principal  and 
interest  due  without  a  writ  of  inquiry.'  But  an  execution  upon  such  a 
judgment,  where  the  mortgage  is  for  the  performance  of  a  collateral 
act,  without  a  previous  writ  of  inquiry  would  be  irregular,  and  the 
court  would  set  the  proceedings  aside,  or  they  would  be  reversed  on 
error.  Still  they  are  not  absolutely  void,  nor  can  they  be  examined 
collaterally.^ 

To  a  scire  facias  and  alias  scire  facias  on  a  mortgage,  there  were 
returns  of  nihil  as  to  the  mortgagor,  and  appearance  by  the  terre-ten- 
ants.    The  attorney  agreed  in  writing  to  withdraw  his  plea  and  confess 

*  Chambers  v.  Carson,  2  Wh.  9.  Stevens  «.  N.  Penna.  Coal  Co.,  11  Casey 
''  Miner  v.  Graham,  12  Harris  491.          265. 

'  Stevens  D.  N.  Pa.  Coal  Co.,  11  Casey  «  Stevens  v.  N.  Penna.  Coal  Co.,  11 
265.  Casey  265. 

*  Heister  v.  Fortner,  2  Binn.  46 ;  Alii-         '  See  Vol.  I.,  p.  352. 

son  V.  Rankin,  7  S.  &  K.  271.  ,  '  Stackpole  v.  Glassford,  16  S.  &  R. 

*  Masaw  v.  Stevenson,  1  Grant  402 ;     163. 
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judgment.  The  plaintiff's  attorney  endorsed  an  order  to  enter  this 
judgment  and  issue  a  levari.  The  prothonotary  entered  on  his  docket 
"judgment."  By  the  rules  of  court,  he  had  authority  to  enter  judg- 
ment by  default  of  writs  of  scire  facias.  The  judgment  thus  entered 
is  against  the  mortgagor  by  default  on  returns  of  two  nihils  and  against 
the  terre-tenants  by  confession,  on  which  a  levari  may  issue.^ 

And  where  after  a  scire  facias  sur  mortgage  was  returned  nihil  as 
to  the  defendant,  and  served  as  to  the  terre-tenants,  and  an  appearance 
entered  for  the  terre-tenants,  the  attorney  for  the  latter  confessed  judg- 
ment, upon  which  judgment  was  entered  by  the  prothonotary,  and  a 
levari  facias  issued.  It  was  held  that  under  these  proceedings  a  good 
title  passed.^ 

Judgment  ly  default. — If  the  writ  be  not  served  ten  days  before 
the  return-day,  judgment  by  default  for  want  of  an  appearance  may  be 
taken  at  the  expiration  of  fourteen  days  after  the  service.  If  one  of 
several  defendants  does  not  appear,  judgment  by  default  may  be  taken 
against  him,  and  the  cause  then  proceeds  a.s  to  the  others. 

Affidavit  of  defence. — If  the  defendant  appear,  he  must  file  his  affi- 
davit of  defence,  agreeably  to  the  rules  of  court,^  unless  he  be  an  infant, 
or  an  executor,  or  administrator,  in  which  cases  it  is  unnecessary.  He 
may  then  be  ruled  to  plead,  without  a  declaration  being  previously 
filed  ;  because  the  cause  of  action  is,  or  ought  to  be,  sufficiently  described 
in  the  writ,  or  agreement,  if  the  action  be  instituted  without  writ ;  and 
it  is  the  constant  practice  to  plead  to  the  scire  facias  without  a  decla- 
ration.* 

An  affidavit  of  defence  by  a  terre-tenant,  filed  in  a  scire  facias  by 
an  assignee  of  a  mortgage  payable  in  one  year,  stating  that  the  mort- 
gage was  given  for  the  purchase-money  of  the  mortgaged  premises ; 
that  the  mortgagee  agreed  with  the  mortgagor  that  if  the  interest  was 
regularly  paid,  he  would  not  call  for  the  principal  for  ten  years ;  that 
the  interest  was  regularly  paid,  but  that  the  mortgagee  received  "  an 
usurious  bonus"  from  a  terre-tenant ;  and  that  the  deponent  verily 
believed  that  the  plaintiff  in  the  suit  did  not  wish  the  mortgage  sued 
out,  was  held  insufficient.' 

It  is  not  necessary  to  file  a  copy  of  the  mortgage  in  order  to  obtain 
judgment  for  want  of  an  affidavit  of  defence  ;  it  is  sufficient  if  the  scire 
facias  recites  the  date  of  recording  the  mortgage. 

Stay  of  execution. — There  is  no  stay  of  execution  on  this  judgment. 

Stay  under  Military  Service  Act. — But  it  has  been  held  by  our 
Supreme  Court,*  that  scire  facias  upon  mortgage  is  "process"  within 
the  meaning  of  Act  of  April  18th  1861,  staying  civil  process  against 
persons  in  military  service  during  the  term  of  such  service,  and  for 
thirty  days  thereafter.' 

If  the  affidavit  be  sufficient,  the  plaintiff  must  obtain  a  plea  and  put 
the  case  at  issue.' 
Pleadings. 

Pleas. — Nul  tiel  record  is  no  plea ;  the  mortgage  not  being  a  record.' 

'  Cooper  V.  Borrall,  10  Barr  491.  "  Drexel  v.  Miller,  13  Wright  246. 

^  Ibid.  '  For  fuller  particulars  in  regard  to 

/  '  See  Vol.  I.  p.  366.  Afladavits  of  Defence,  see  Vol.  I.  p.  366. 

*  Morris  v.  Buckley,  11  S.  &  R.  174.  .   '  Frear  u.  Drinker,  8  Barr  520;  Rob- 

'  Zeibert  v.  Grew,  6  Wh.  404.  erts  v.  Halstcad,  9  Barr  32. 
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The  proper  mode  of  excepting  to  a  variance  between  the  scire  facias 
and  the  mortgage  will  be  by  objecting  to  the  receipt  of  the  mortgage 
in  evidence  on  the  ground  of  such  variance.^ 

Satisfaction. — Under  the  act  the  defendant  may  plead  satisfaction, 
or  payment  of  part  or  all  of  the  mortgage-money,  or  any  other  lawful  plea 
in  avoidance  of  the  deed  or  debt,  as  the  case  may  require,  and  defence 
may  be  taken  either  at  law  or  in  equity. 

PayTnent  with  notice. — The  ordinary  plea  is,  payment,  with  notice 
of  special  matter,  under  which  may  be  given  in  evidence  any  equitable 
defence  ;  as,  defect  of  title,  mistake,  want  of  consideration,^  fraud  either 
in  the  execution  or  consideration  of  the  instrument,'  or  any  other  matter 
which  shows  that,  ex  aequo  et  bono,  the  plaintiff  ought  not  to  recover.* 

Under  this  plea,  if  the  plaintiff  intend  to  insist  on  fraud  in  fact,  it  is 
not  sufficient  to  allege  in  the  notice  of  special  matter  facts  from  which 
an  inference  of  moral  fraud  may  be  drawn ;  but  the  alleged  fraud 
should  be  charged  in  the  notice,'  otherwise  the  object  of  special  notice 
would  not  be  gained,  which  is  to  put  the  plaintiff  on  his  guard,  that  hia 
attention  may  be  drawn  to  the  defence  on  which  the  defendant  relies.' 

Special  plea. — The  fact  that  the  twelve  months  have  not  elapsed 
since  the  money  became  due  should  be  specially  pleaded,  where  the 
dates  of  maturity  of  the  several  obligations  secured  by  the  mortgage 
do  not  appear  on  the  face  of  the  mortgage,  and  perhaps  it  is  only 
pleadable  in  abatement.^ 

It  is  error  in  the  court  to  overrule  a  special  plea.  If  the  plea  be 
defective,  the  plaintiff  may  demur,  and  if  the  plaintiff  is  taken  by  sur- 
prise, the  court  will,  on  motion,  continue  the  cause. ^ 

Special  plea  under  Act  of  1822. — A  special  plea  remains  to  be 
mentioned,  which  is  founded  upon  the  Act  of  2d  April  1822.'  This  act 
provides  that  the  mortgagee,  or  his  legal  representatives,  may  release 
any  part  of  the  mortgaged  premises,  and  proceed  by  scire  facias  to 
recover  the  debt  out  of  the  remaining  part  not  released  ;  and  that  the 
defendant,  in  addition  to  the  pleas  mentioned  in  the  Act  of  1705,  may 
plead  that  the  balance  claimed  is  greater  than  in  a  just  proportion 
ought  to  be  levied  of  the  premises  described  in  the  writ,  and  if  he 
thereupon  confess  judgment  for  so  much  as  he  believes  to  be  a  just  pro- 
portion chargeable  on  such  premises  ;  and  if  the  plaintiff  shall  proceed 
on  his  claim,  but  shall  fail  to  recover  more  than  the  amount  of  said 
judgment,  with  interest  thereon,  the  plaintiff  shall  pay  the  costs  of 
such  further  proceedings  to  final  judgment ;  in  any  other  event,  the 
defendant  shall  pay  them. 

This  act  is  evidently  intended  for  the  benefit  of  terre-tenants  who 
have  purchased  from  the  mortgagor,  and  are  willing  to  contribute  their 
proper  share  to  have  their  lands  released :  that  they  may  not  be  made 
liable  for  the  laches,  neglect,  or  inability  of  others,  nor  be  imposed  on 
by  the  mortgagee,  who  might  release  the  terre-tenant  in  equity  bound 
to  pay  the  whole,  and  compel  another  to  pay,  who  ought  not  to  pay 

'  Frear  v.  Drinker,  8  Barr  520,  per  ''  McCrelish  v.  Churchman,  4  Rawle 

KOGERS,  J.  26. 

«  Swift  V.  Hawkins,  1  Dallas  17.  '  Ibid. 

*  Baring  v.  Shippen,  2  Binu.  154.  '  Roberts  v.  Halstead,  9  Barr  32. 

«  Latapee  v.  Pioholier,  2  Wash.  C.  C.  *  Roberts  v.  Williams,  5  Wh.  170. 

180.  °  Purd.  Dig.  326,  7  Smith's  Laws  567. 
VOL.  II. — 26 
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anything,  or,  at  most,  was  only  bound  to  contribute  his  proper  propor- 
tion.^ 

•The  effect  of  a  release  of  part  of  the  mortgaged  premises,  as  regards 
the  relative  equities  of  such  purchasers  or  terre-tenants  against  each 
other,  Tvas  left  unaffected  by  this  act,  and  is  to  be  determined  by  the 
established  principles  of  law  and  equity.^ 
Defences. 

We  shall  discuss  the  subject  of  defences  to  the  scire  facias  under 
the  following  heads  :  1.  Payment,  and  herein  of  keeping  the  mortgage 
alive  by  agreement,  after  it  has  been  paid  in  full.  2.  Outstanding 
title  and  similar  defences  to  a  mortgage  for  purchase-money..  3.  Dis- 
charge.    4.  Other  defences. 

1.  Payment,  and  herein  of  keeping  alive  the  Mortgage  hy  Agree- 
ment. 

In  this  commonwealth,  where,  for  want  of  a  court  of  equity,  the 
courts  of  law  have  assumed  chancery  powers,  payment  at  any  time 
before  the  action  brought,  though  without  an  acquittance,  was  always 
a  good  defence  ;  and  the  form  of  an  acquittance  would  not  seem  to  be 
much  regarded,  for  although  not  under  seal,  it  has  been  held  to  release 
a  mortgage  even  where  there  was  no  actual  payment.'  So  where  the 
mortgagor  had  obtained  a  judgment  against  his  mortgagee,  for  an 
amount  greater  than  the  amount  of  the  mortgage,  he  may  show  in 
defence  to  a  scire  facias  on  the  mortgage,  that  his  judgment  had  been 
applied  in  extinguishment  of  the  mortgage."*  And  where  the  mortgagee 
had  died  insolvent,  and  the  lien  of  the  mortgagor's  judgment  had 
expired,  the  jury  were  justified,  on  a  great  lapse  of  time,  in  finding,  as 
a  presumption  of  fact,  that  the  judgment  had  been  so  applied." 

If  the  mortgagee  assigns  his  mortgage,  and  the  accompanying  bond 
and  warrant,  to  two  trustees,  in  trust  for  the  use  of  his  daughter  and 
her  children,  payment  by  the  debtor  to  one  of  these  trustees  discharges 
the  debt.^ 

A  mortgage  may  be  kept  alive  after  actual  payment,  if  such  was 
the  intention  of  the  parties,  although  there  was  no  assignment  to  a 
trustee.  For  equity  will  enforce  the  trust,  notwithstanding  the  want 
of -a  trustee,  under  the  necessary  exception,  however,  that  the  inter- 
vening rights  of  third  persons,  strangers,  are  not  affected.  Hence  if 
the  terre-tenant  took  the  mortgaged  property,  expressly  subject  to  the 
mortgage,  and  without  notice  of  the  payment,  he  has  no  equity  against 
the  mortgage.'' 

Even  entry  of  satisfaction  wrongfully  will  not  prevent  proceedings 
on  the  mortgage  ;*  as,  where  a  mortgage  had  been  given  to  secure  the 
payment  of  several  obligations,  and  after  parting  with  the  obligations 
the  mortgagee  entered  satisfaction  on  the  mortgage,  it  was  held,  that 
the  security  of  the  mortgage  was  not  discharged  as  respected  the 
holders  of  the  obligations,  either  in  the  hands  of  the  original  mortgagor 

'  See  the  opinion  of  the  D.  C.  All.,  *  Smith's  Adm'rs  ».   Nevin's  Es'rs, 

Griee,   p.  J.,   in   Mevey's  Appeal,   4  7  Casey  238. 

Barr  80.  ^  Ibid. 

'  Mevey's     Appeal,     4     Barr     80 ;  *  Bowes  v.  Seeger,  8  W.  &  S.  222. 

McCall's  Lectures  on  Practice,  MSS.  '  Wilson  v.  Murphy,  1  Phila.  R.  203. 

^  Wentz  V.  DeHaven,  1  S.  &  R.  312.  «  Roberts  v.  Halstead,  9  Barr  32. 
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or  of  one  claiming  the  land  under  an  assignment  from  him,  previous  to 
the  entry  of  satisfaction.' 

But  a  mortgage  given  by  two  tenants  in  common  to  secure  a  joint 
debt  to  the  mortgagee  is  discharged  by  payment  of  the  debt,  and  one 
of  the  mortgagors  cannot  be  allowed  to  keep  it  on  foot  to  secure  a 
separate  debt  of  his  own  to  the  mortgagee,  without  the  knowledge  or 
assent  of  his  co-tenant.^  So  a  purchaser  of  the  whole  interest  at  sheriff's 
sale,  subject  to  a  mortgage,  is  bound  to  discharge  the  mortgage,  and  if 
he  pays  it  off  and  takes  an  assignment  to  himself  he  cannot  claim  the 
amount  thereof  against  assets  in  the  hands  of  the  insolvent  assignee  of 
the  mortgagor.'  And  though,  if  a  surety  pays  a  creditor,'  he  has  a 
right  to  a  mortgage  formerly  given  to  the  creditor  as  collateral  secu- 
rity ;  yet,  if  the  debt  be  paid  by  the  principal  debtor  or  out  of  a  trust 
fund  belonging  to  him,  the  mortgage  is  extinguished,  and  an  assign- 
ment of  it  by  the  surety  to  secure  moneys  borrowed  on  his  individual 
account  is  invalid,  especially  if  the  lender  knew  before  such  assignment 
that  the  mortgage  was  paid  off.'' 

2.   Outstanding  Title,  and  similar  Defences  to  a  Mortgage  to 
secure  Purchase-money . 

It  is  well  settled,  that  if  a  failure  of  the  title  be  discovered  by  the 
purchaser  before  he  has  paid  the  purchase-money,  he  is  entitled  to 
relief  by  a  deduction  from  the  purchase-money  to  the  amount  of  the 
land  lost ;  and,  if  the  purchaser  be  sued  on  a  mortgage  given  to  secure 
the  purchase-money,  he  is  entitled  under  the  plea  of  payment,  with 
leave,  &c.,  to  relief  on  account  of  the  failure  of  title  to  the  mortgaged 
premises.'^  So  failure  of  consideration  between  the  parties  is  a 
defence  to  scire  facias  for  purchase-money."  So  under  this  plea  with 
notice  of  the  equitable  defence  a  party  will  be  relieved  against  a  mort- 
gage, who  has  loaned  money  upon  the  premises,  or  bought  them  upon 
the  mortgagor's  assurance  that  an  encumbrance  thereon  had  been  satis- 
fied.'' And  the  mortgagor  may,  under  this  plea,  give- in  evidence  that 
part  of  the  mortgaged  premises  have  been  evicted  by  a  title  paramount 
to  that  of  the  plaintiff;*  and,  in  such  cases,  juries  have  always  allowed 
to  the  obligor  the  value  of  the  lands  so  evicted.''  So  on  a  scire  facias 
by  the  assignee  of  a  mortgagee,  the  defendant  was  allowed,  under  this 
plea,  to  show  that  judgment  in  an  action  of  dower  had  been  obtained 
against  him  by  the  widow  of  the  mortgagee,  who  originally  sold  him 
the  mortgaged  premises  without  procuring  his  wife's  signature  to  the 
deed,  and  the  defendant  was  allowed  the  value  of  the  dower  out  of  the 
consideration-money."' 

The  general  rule  is,  that  where  a  person  obtains  the  possession  of 
land  under  a  contract  with  another  for  the  purchase  of  it,  he  will  not 

1  Roberts  v.  Halstead,  9  Barr  32.     A  '  Kinley  v.  Hill,  4  W.  &  S.  426. 

holder  of  such  obligations  may  sue  on  *  Morris  v.  Buckley,  11  S.  &  R.  174. 

an  exemplificatim  of  the  mortgage  on  'Thomas  v.   Harris,  7   Wright  231. 

which  satisfaction  is  endorsed,  and  avoid  See  particularly  opinion  of  Strong,  J., 

the  effect  of  this  endorsement  by  proving  pp.  237-9. 

an  assignment  of  the  obligation  secured  '  See  Sugd.  on  Vend.  8,  528. 

thereby,  prior  to  the  entry  of  satisfac-  *  Steinhauer  u.  Witman,  1  S.   &  R. 

tion :  Ibid.  438  ;  Poyntell  i>.  Spencer,  6  Barr  254. 

^  Thomas's  Appeal,  6  Casey  378.  '  Zuber  v.  Geigar,  2  Yeates  522. 

'  Hansel!  v.  Lutz,  8  Harris  284;  Coo-  '"  Colvin  v.  Morris,  Ibid.  518. 
ley's  Appeal,  1  Grant  401. 
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be  permitted  to  set  up  an  independent  title  to  protect  a  hostile  posses- 
Bion.  He  must  pay  the  purchase-money  or  restore  the  possession.  Hence 
to  a  scire  facias  upon  a  mortgage  given  to  secure  the  payment  of  pur- 
chase-money due  on  the  mortgaged  premises,  the  mortgagor  cannot  set 
up  want  of  title  as  a  defence.  But  where  the  parties  at  the  time  of  the 
execution  of  the  mortgage  agreed  that  the  money  should  not  be  paid 
until  a  certain  specified  claim  against  the  land  should  be  decided  and 
settled,  the  rule  would  be  different.' 

So  where  a  purchaser  had  notice  of  an  outstanding  title,  and  took  a 
deed  with  general  warranty,  he  cannot  set  up  that  title  as  a  defence  to 
an  action  on  the  mortgage  for  the  purchase-money,  when  his  possession 
has  not  been  disturbed ;  nor  is  it  material  that  he  was  misled  as  to 
the  nature  of  the  adverse  title  by  a  statement  of  the  vendor's  agent.^ 
And  where  sixty  years  before  the  trial  one-half  of  the  coal  under  the 
mortgaged  lot  had  been  conveyed  by  deed  recorded  in  the  proper  office, 
no  use  or  claim  to  the  mining  right  being  alleged,  it  was  held,  on  a 
scire  facias  on  the  mortgage,  that  the  record  of  such  conveyance  was 
constructive  notice  to  the  mortgagor  for  purchase-money  but  not 
conclusive.^ 

Purchaser  may  deduct  encumbrance. — A  purchaser  who  has  re- 
ceived his  deed,  and  given  a  mortgage  for  the  purchase-money,  may, 
under  certain  circumstances,  deduct  therefrom  the  amount  of  encum- 
brances known  to  him  at  the  time  of  the  contract.'' 
3.  Discharge  of  the  Lien  of  the  Mortgage. 

Merger. — Under  this  head  are  included  the  discharge  of  the  lien  by 
sheriif's  sale,  already  discussed,*  and  the  discharge  by  release.^  There 
remains  to  be  considered  here,  the  effect  produced  by  the  legal  and 
equitable  estate  becoming  united  in  the  same  person,  which,  as  a  gen- 
eral rule,  operates  to  extinguish  the  lien  of  the  mortgage  by  merger.' 
But  an  intent  to  prevent  a  merger  will  be  presumed  whenever  it  was 
the  interest  of  the  party  that  the  term  or  encumbrance  should  not  sink 
in  the  inheritance."  Hence  the  estate  created  by  a  mortgage  does  not 
necessarily  merge,  by  becoming  united  in  the  same  person  with  the 
fee  ;  but  where  it  was  the  intention  of  the  parties  that  it  should  not 
merge,  but  continue  to  subsist  for  the  protection  of  the  owner  of  the  fee 
from  subsequent  encumbrances,  &c.,  he  may  keep  it  on  foot,  sue  out  a 
scire  facias  upon  it  in  the  name  of  the  mortgagee  against  the  mortgagor, 
with  notice  to  himself  as  terre-tenant,  obtain  a  judgment,  and  sell  the 
estate  mortgaged.^  And  where  one  of  two  owners  of  land,  subject  to  a 
mortgage,  pays  off  the  mortgage  by  instalments,  and  at  the  date  of  the 
last  payment  takes  an  assignment  of  the  mortgage,  it  is  not  thereby 
merged  or  extinguished  so  as  to  give  priority  of  lien  to  a  subsequent 

'  Hersey  w.  Turbett,  3Casey418.    The  that  the  defence  could  not  be  maintained : 

distinction  between  this   and  the  cases  See  s.  c,  2  Phila.  R.  419. 
cited  above  seems  to   be  that  this  is  a         *  Wolbert  v.  Lucas,  10  Barr  73. 
case  of  a  superior  outstanding  title  to         ^  See  ante,  p.  386. 
the  whole  of  the  mortgaged  premises,  "  See  ante,  p.  388. 

while  the  others  are  cases  of  a  partial         '  See  generally  Phillips  v.  Bonsall,  2 

defect  of  the  security  either  from  prior  Binn.  138 ;  s.  c.  3  Yeates  124 ;  Gilkesou 

encumbrances  or  a  partial  eviction.  v.  Snyder,  8  W.  &  S.  200. 

2  Bradford  w.  Potts,  9  Barr  37.  *  Kichards  v.  Ayres,  1  W.  &  S.  487 ; 

'  Murphy  v.  Kichardsou,  4  Casey  288.  Duncan  v.  Drury,  9  Barr  332. 
Knox  and  Lewis,  JJ.,  dissented,  holding         '  Moore  v.  Harrisburg  Bank,  8  Watts 

that  the  record  was  conclusive  notice  and  138. 
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judgment-creditor  of  the  co-tenant.^  So  a  purchaser,  by  parol,  of  a 
part  of  a  tract  of  land,  who  pays  off  a  mortgage  on  the  whole  to  prevent 
a  sale,  is  entitled  to  be  subrogated  to  the  mortgage,  and  to  a  judgment 
recovered  thereon.^  So  where  one  of  several  mortgagees  purchased 
the  estate  at  sheriff's  sale  on  a  subsequent  judgment,  the  mortgage  is 
not  extinguished.' 

4.    Other  Defences. 

The  mortgage,  and  the  contemporaneous  or  prior  evidences  of  debt 
■which  are  intended  to  be  secured  by  it,  constitute  but  a  single  transac- 
tion. Hence  a  judgment  for  the  defendant  in  an  action  on  the  bond 
accompanying  the  mortgage,  discharges  the  mortgage,  and  may  be 
given  in  evidence  in  bar  of  a  scire  facias.*  And  where  a  mortgage  is 
given  to  secure  the  amount  of  certain  notes,  and  an  agreement  is  made 
that  the  mortgagee  shall  take  up  such  notes  as  they  mature,  the  mort- 
gage, bond,  and  agreement  constitute  but  one  instrument,  on  which  the 
mortgagee  cannot  recover,  if  he  fail  to  perform  his  duty,  by  taking  up 
the  notes. ^ 

But  where  judgment  has  been  obtained  upon  the  bonds  accompany- 
ing a  mortgage,  and  a,  fieri  facias  issued  thereon,  under  which  personal 
property  of  the  defendant  was  sold ;  and  for  the  residue  of  the  debt  a 
levy  was  made  on  land,  and  a  return  made  by  the  inquest  that  the  rents 
and  profits,  &c.,  were  sufficient  to  pay  in  seven  years,  &c.,  but  no 
liberari  was  taken  out  by  the  plaintiff,  and  no  further  proceedings  had 
on  this  judgment  or  execution,  it  was  held,  that  these  proceedings  were 
not  a  bar  to  recovery  in  a  scire  facias  upon  a  mortgage  given  to  secure 
payment  of  the  bonds.^ 

A  bond  and  mortgage  in  common  form  is  not  invalid,  although  a  col- 
lateral agreement,  showing  the  consideration  of  the  mortgage  to  have 
been  future  advances  on  the  part  of  the  mortgagee,  is  not  recorded  nor 
referred  to  in  the  mortgage.' 

Creditor's  mortgage. — If  given  for  the  purpose  of  securing  a  bond 
fide  creditor,  a  mortgage  is  undoubtedly  good  against  other  creditors, 
the  principle  being  indisputable  that  a  debtor  has  the  right  to  prefer. 
And  although  the  ante-dating  such  mortgage  is  improper,  yet  it  cannot 
affect  the  mortgagee  if  he  be  not  privy  to  it;*  and  a  scire  facias  may 
be  maintained  on  a  mortgage  dated  after  acknowledgment,  and  then 
recorded,  although  the  registry  was  irregular.' 

Mortgage  to  secure  usurious  contract  not  void. — And  although  the 
mortgage  be  given  to  secure  an  usurious  contract,  it  is  not  void,  but 
the  mortgagee  will  be  entitled  to  recover  the  sum  actually  loaned,  with 
lawful  interest." 

'  Duncan  v.  Drury,  9  Barr  332.  however,  no  defence  to  a  scire  facias  on 

^  Champlin  v.  Williams,  9  Barr  341.  a  judgment  entered  upon  a  bond  with 

'  Wallace  v.  Blair,  1  Grant  75.  warrant  of  attorney,  that  the  mortgage 

*  Whelan  v.  Hill,  2  Wh.  119.     And  given  to  secure  the  bond  is  not  in  the 

conversely  a  judgment  in  a  scire  facias  plaintiiFs  possession,  or  hag  been  lost, 

OQ  the  mortgage,  which  has  been  paid  mislaid,  or  destroyed,  and  that  the  plain - 

and  satisfaction  entered  thereon,  extin-  tiff  refused  to  indemuify  the  defendant 

guishes  the  debt  secured  by  the  mort-  against  its  loss  or  destruction:  Hodgdoa 

gage;  Yeomans  v.  Rexford's  Ex'rs,  11  v.  Naglee,  5  W.  &  S.  217. 
asey  273.  '  Moroney's  Appeal,  12  Harris  372. 

'  McCrelish  v.  Churchman,  4  Rawle         *  Lindle  «.  Neville,  13  S.  &  K.  227. 
26.  °  Solms  V.  McCuUooh,  5  Barr  473. 

«  Lyons  v.   Ott,  6   Wh.    163.     It  is,        "  Turner  v.  Calvert,  12  S.  &  R.  46. 
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And  in  a  suit  upon  a  mortgage  against  the  administratrix  of  the 
mortgagor,  the  defendant  will  not  be  permitted  to  set  up  as  a  defence, 
that  the  mortgage  was  given  with  the  fraudulent  intent  of  covering  the 
property  from  creditors  in  case  of  embarrassment  of  either  of  the  par- 
ties to  it.^ 

Mortgage  hy  married  women. — A  married  woman,  since,  as  before, 
the  Act  of  1848,  may  mortgage  her  separate  real  estate  for  her  hus- 
band's debt,  and  may  also  covenant  that  a  writ  of  »cire  facias  may 
immediately  issue  on  default  of  payment  of  the  mortgage-debt.^  But 
she  cannot  bind  her  landj  by  the  terms  of  such  mortgage,  to  pay  the 
expenses  of  collecting  such  debt.^ 

And  a  bond  fide  mortgagee  of  a  feme  covert's  separate  trust  estate, 
without  notice  of  a  secret  title  alleged  to  be  in  her  husband,  is  not 
affected  by  the  subsequent  discovery  of  this  secret  title. ^  So  where  a 
husband,  for  the  purpose  of  securing  moneys  borrowed  by  him,  from 
the  separate  estate  of  his  wife,  had  conveyed  lands  in  trust  for  the 
separate  use  of  the  wife,  with  full  power  of  appointment  to  her,  and  he 
afterwards  joined  with  her  in  mortgaging  these  lands  for  a  considera- 
tion to  a  bond  fide  mortgagee,  it  was  held,  that,  as  the  conveyance  was 
not  fraudulent  on  its  face  as  against  the  husband's  creditors,  the  mort- 
gagee was  entitled  to  a  preference  over  subsequent  judgment-creditors 
of  the  husband.' 

A  mortgage  by  husband  and  wife  of  the  separate  estate  of  the  wife, 
secured  to  her  by  marriage  articles  not  recorded,  is  invalid,  against  the 
wife  and  her  heirs,  as  to  the  mortgagee  having  actual  notice  of  the  mar- 
riage articles.' 

Though  in  a  mortgage  by  husband  and  wife  of  her  estate  for  his  debt, 
the  wife  is  but  a  surety,  her  death  does  not  discharge  her  estate  from 
the  lien  of  the  mortgage.^ 

An  estate  to  husband  and  wife  vests  in  the  widow  surviving,  and  her 
right  to  mortgage  the  property  would  not  be  restricted  by  a  direction 
in  the  husband's  will  to  sell  it  for  the  payment  of  debts,  nor  would  her 
mortgagee  be  bound  to  examine  the  will  as  to  the  question  of  title.* 

An  assignment  of  a  mortgage  by  a  married  woman,  or  a  pledge  of  it 
for  her  husband's  debts,  without  her  husband's  joining  in  the  instru- 
ment, is  void.'  / 

Bond  fide  holder  without  notice  taJces  free  from  equities. — The  bond 
fide  assignee  of  a  mortgage  for  a  valuable  consideration  takes  it  dis- 
charged of  all  secret  equities  of  which  he  had  no  notice.'" 

Adverse  possession,  to  be  notice  to  a  mortgagee,  must  be  clear,  dis- 
tinct, and  unequivocal ;  therefore  notice  to  a  purchaser  at  a  sheriff's 

^  Williams's  Administratrix  v.  Wil-  ^  Black  u.    Galway,    12   Harris   18; 

liams,    10   Casey  312.     But,  the  mort-  Jamison  v.  Jamison,  3  Wh.  457. 

gaged  premises  having  been  sold  by  the  '-.Magaw  v.  Stevenson,  1  Grant  402. 

administratrix,  under   an  order  of  the  *  Wrightman'S  Appeal,  5  Casey  280. 

Orphans'   Court,   for  the    payment  of  *  Boyle  v.  Abercrombie,  5  Rawle  144. 

debts,  and  purchased  by  the  mortgagee,  "  McCullough    v.   Wilson,   9    Harris 

the  creditor  of  the  mortgagor  will  be  at  436. 

liberty  to  resist  the  application  of  the  '  Miner  ».  Graham,  12  Harris  491. 

proceeds  of  sale  to  the  payment  of  the  *  Martin  v.  Jackson,  3  Casey  504. 

mortgage,  if  fraudulent  as  to  them,  not-  "  Stoops  v.  Blackford,  3  Casey  213. 

withstanding  the  recovery  of  judgment  "  Pryor  v.  Wood,  7  Casey  142;  Saur- 

on  the  scire  facias  upon  the  mortgage :  man  v.  Binder,  7  Wright  209. 
Ibid. 
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sale  on  the  mortgage  is  too  late,  if  the  mortgagee  had  no  notice  when 
the  mortgage  was  executed.'  And  no  adverse  possession  with  the  con- 
sent or  connivance  of  the  mortgagor,  unless  so  open  as  to  be  notice, 
can  affect  the  mortgagee.^ 

A  verdict  and  judgment  in  ejectment  by  a  mortgagor  against  a  mort- 
gagee is  not  conclusive  upon  the  mortgagee,  though  the  only  question 
tried  was,  whether  the  debt  had  been  repaid.^ 
Evidence  and  Witnesses. 

A  certified  copy  of  a  mortgage  duly  recorded,  is  not  evidence  of  a 
secondary  character,  but  may  be  given  in  evidence  without  either  pro- 
ducing the  original  or  proving  its  loss.* 

In  a  scire  facias  upon  a  mortgage  by  a  corporation,  the  seal  of  the 
corporation  is  primd  facie  evidence  that  the  mortgage  is  its  act,  and 
this  is  not  rebutted  by  proof  that  the  corporation  had  but  a  qualified 
interest  in  the  land  mortgaged,  and  that  their  title  was  inalienable. 
Whether  their  title  was  qualified  or  absolute,  the  instrument  was  suffi- 
ciently proved  ;  the  title,  whatever  it  may  be,  will  pass  by  a  sale  under 
the  mortgage.^ 

When  the  phraseology  of  the  mortgage  is  obscure,  but  it  contains  a 
reference  to  the  conditions  of  the  bond  accompanying  it,  the  bond 
itself  may  be  properly  resorted  to  for  purposes  of  construction.  And 
the  terms  of  the  mortgage  in  reference  to  the  time  when  the  instal- 
ments should  mature,  will  be  construed  agreeably  to  those  in  the  bond.* 

After  the  lapse  of  twenty  years,  the  acknowledgment  in  the  assign- 
ment of  a  mortgage  of  the  payment  of  the  consideration  is  sufficient 
evidence  of  such  payment.^ 

On  the  plea  and  issue  of  non  damnificatus,  in  a  suit  on  a  mortgage 
given  to  secure  to  the  plaintiff  the  future  conveyance  by  certain  heirs 
to  him,  the  plaintiff  cannot  give  in  evidence,  to  show  the  amount  of 
damages  he  sustained,  that  he  had,  since  the  suit,  purchased  of  the 
heirs,  and  the  conveyance  from  them  to  him.^ 

The  admissions  of  a  mortgagor  that  the  debt  is  due,- are  evidence 
against  a  terre-tenant  to  rebut  the  presumption  of  payment  from  lapse 
of  time,  where  it  does  not  appear  that  the  terre-tenant  was  interested 
before  such  admissions.' 

In  an  action  on  a  bond  accompanied  by  a  mortgage,  a  subsequent 
mortgagee  is  a  competent  witness  for  the  defendant,  but  not  in  an 
action  upon  the  mortgage.'" 

Where  a  mortgage  contained  no  personal  covenant  for  the  payment 
of  the  money,  and  no  mortgage-bond  existed,  and  the  mortgagor  con- 
veyed the  premises  before  the  scire  facias  issued,  and  the  grantee  was 
substituted  on  the  record  before  trial,  it  was  held  that  the  mortgagor 
was  a  competent  witness  to  prove  that  the  mortgage  had  been  satisfied." 

Where  the  mortgagor  has  suffered  judgment  by  default  on  the  scire 
facias,  the  terre-tenant  may  call  him  to  prove  that  a  single  bill,  which 

1  Martin  u.  Jackson,  3  Casey  504.  *  Sharpless  v.  Tate,  2  Rawle  108. 

'■■  Ibid.               *  '  Frear  i>.  Drinker,  8  Barr  520, 

"  Brown  ».  Nickle,  6  Barr  390.  "  Enters  v.  Peres,  2  Rawle  279. 

*  Curry  v.  Raymond,  4  Casey  144.  "  Perkins  v.  Johnson,  7  Harris  510. 
"  St.  -John's  Church  v.  Steinmetz,  6     This  was  on  the  grounds  that  the  action 

Harris  273.  was  in  rem,  and  that  it  did  not  appear 

'  Kennedy  v.  Ross,  1  Casey  256.  that  the  mortgagor  was  interested  in  the 

'  Pryor  v.  Wood,  7  Casey  142.  result. 
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was  given  by  the  mortgagor  to  the  plaintiffs,  and  the  mortgage  were 
both  given  as  collateral  security  for  certain  advances,  the  mortgaged 
premises  having  been  sold  under  a  judgment  on  the  single  bill  and 
purchased  by  the  terre-tenant?  But  where  the  mortgaged  premises 
had  been  sold  by  the  sheriff  under  a  subsequent  judgment,  and  a  gcire 
facias  on  the  mortgage  issued  against  the  mortgagor,  and  the  pur- 
chaser at  the  sheriff's  sale  as  terre-tenant,  and  judgment  by  default 
was  taken  against  the  mortgagor,  it  was  held  that  the  mortgagor,  who 
was  also  obligor  in  the  bond  accompanying  the  mortgage,  was  not  a 
competent  witness  for  the  mortgagee  against  the  terre-tenant,  to  prove 
that  the  mortgage-debt  was  unpaid.^  And  a  mortgagor  who  has  con- 
fessed judgment  on  the  scire  facias,  is  not  a  competent  witness  for  the 
plaintiff  against  the  terre-tenant} 

A  mortgagee  who  is  assignee  of  a  mortgage  is  a  competent  witness 
in  an  action  upon  it,  to  prove  that  only  part  of  the  amount  for  which 
it  was  given  was  ever  received  by  the  mortgagor,  and  that  the  equita- 
ble plaintiff  took  it  with  knowledge  of  that  fact.* 
Trial. 

Mow  jury  to  he  sworn. — On  an  alias  scire  facias  upon  a  mortgage 
issued  against  A.,  the  administrator  of  the  mortgagor,  and  several 
terre-tenants,  the  sheriff  returned  "  nihil''''  as  to  the  administrator,  and 
"made  known"  as  to  B.,  C,  D.,  and  E.,  terre-tenants,  and  F.  was 
admitted  on  petition  to  defend  pro  interesse  suo,  and  D.  and  E.  filed 
disclaimers.  The  jury  was  sworn  as  between  the  plaintiff  and  A.,  B., 
C,  and  F.,  and,  upon  a  verdict  being  given  for  the  plaintiff,  the  court 
ordered  judgment  to  be  entered  against  A.,  the  administrator,  for  the 
amount  of  the  verdict.  Held,  that  the  jury  ought  to  have  been  sworn 
against  all  the  parties  who  appeared,  notwithstanding  the  disclaimer  of 
two.  And  the  judgment  against  the  administrator  should  have  been 
entered  by  default  in  the  first  instance  ;  and  the  judgment  against  him 
onHhe  verdict  was  erroneous.^ 
Verdict. 

If  there  be  a  stipulation  in  the  mortgage,  that  in  the  event  of  the 
necessity  of  suing  the  mortgage  the  mortgagee  may  recover,  in  addi- 
tion to  the  debt  and  interest,  damages  for  costs  and  expenses  incident 
to  the  suit,  this  is  not  a  usurious  contract,  and  it  may  be  enforced  in 
the  scire  facias  suit.  But  it  is  error  to  permit  the  jury  to  find  dam- 
ages for  the  plaintiff  without  proof  of  damage." 

Judgment,  its  nature  and  effect — Execution. — In  general  the  judg- 
ment is  conclusive  upon  the  parties  thereto.  Therefore,  matters  of 
defence  which  might  have  been  taken  to  the  scire  facias,  cannot  be  set 
up  to  an  ejectment  brought  by  the  sheriff's  vendee  of  the  mortgaged 
premises.'  And  if  the  terre-tenant  has  been  served  with  notice  of  the 
suit  upon  the  mortgage,  the  judgment  is  conclusive  upon  him  and  his 
title.*  But  if  the  terre-tenant  was  not  a  party  to  the  scire  facias  he 
may,  in  an  ejectment  against  him  by  the  sheriff's  vendee,  avail  him- 
self of  any  defence  which  he  could  have  taken  to  the  scire  facias,  if 
he  had  been  served.'     And  if  the  scire  facias  was  served  upon  the 

'  Ridgway  v.  Longaker,  6  Harris  215.  '  Huling  v.  Drexell,  7  Watts  126. 

■'  Hansel!  v.  Lutz,  8  Harris  284.  '  Payne  o.  Cenoet,  2  Watts  428. 

»  Hartsj  V.  Woods,  8  Barr  471.  *  Mather  v.  Clark,  1  Watts  491. 

*  Slirom  V.  William.s,  7  Wright  520.  °  Ibid. ;  Mevey's  Appeal,  4  Barr  80. 
'  Roberts  v.  Williams,  5  W^.  17U. 
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tenant  of  a  terre-tenant,  and  a  general  appearance  entered  for  defend- 
ants without  any  further  proof  of  the  terre-tenant's  knowledge  of  the 
proceedings,  he  may,  upon  an  ejectment  by  the  sheriff's  vendee,  go 
into  evidence  to  prove  that  the  money  was  paid  before  the  bringing  of 
the  suit  upon  the  mortgage.' 

The  execution  of  the  mortgage  is  conclusively  established  by  the 
judgment  upon  the  scire  facias,  and  is  not  disputable  in  an  ejectment 
by  persons  claiming  the  land  through  the  mortgagor,  brought  against 
the  sheriff's  vendee  under  the  scire  facias,  although  such  persons  were 
not  parties  to  the  proceedings  in  the  scire  facias.'  And  the  acknow- 
ledgment is  no  part  of  the  execution  but  only  evidence  of  the  execu- 
tion, which  after  .judgment  on  the  scire  facias  is  a  matter  adjudicated.' 

In  a  scire  facias  against  husband  and  wife  on  a  mortgage  for  a  debt 
of  the  husband,  of  real  estate  held  in  right  of  the  wife,  but  not  her 
separate  estate,  the  husband  may  appoint  an  attorney  for  both,  and 
judgment  confessed  by  such  attorney  will  be  valid.* 

The  lien  of  the  mortgage  is  not  merged  in  that  of  the  judgment  on 
the  scire  facias.^  Therefore,  if  the  land  is  sold  at  sheriff's  sale  under 
a  judgment  in  scire  facias  on  the  mortgage,  the  title  of  the  purchaser 
is  carried  back  by  relation  to  the  date  of  the  mortgage.^ 

As  to  the  nature  of  the  judgment  and  execution  in  this  action,  the 
Act  of  1705,  already  quoted,  directs  that  the  definitive  judgment  to  be 
given  upon  such  scire  facias,  shall  be  entered,  that  the  plaintiff  shall 
have  execution  by  "  levari  facias,  directed  to  the  proper  officer." 
This  judgment  is  equivalent  to  a  decree  and  order  of  sale  in  chancery, 
the  mortgagor  being  entitled,  under  the  act,  to  the  surplus  purchase- 
money,  if  any,  after  payment  of  hie  debt;'  and  such  judgment  need 
not  be  revived  after  five  years,  nor  is  the  lien  of  the  mortgage  affected 
by  such  non-revival.*  The  judgment  in  it  is  always  to  recover  the 
amount  due  from  the  land :  and  no  execution  on  such  judgment  can  go 
against  the  other  lands,  or  goods,  or  body  of  the  mortgagor.'  Jfll 
these  may  be  liable,  and  may  be  reached  on  a  judgment  on  the  bonds 
or  notes  secured  by  the  mortgage,  or  in  debt  or  covenant  on  the  mort- 
gage if  it  is  so  expressed  as  to  give  those  actions,  and  perhaps  in 
assumpsit  for  the  amount  of  the  mortgage,  if  not  accompanied  by  a 
bond,  and  if  the  mortgaged  premises  do  not  produce  the  debt.  Hence, 
where  the  mortgagor  has  sold  the  premises  embraced  in  the  mortgage, 
and  given  no  account  for  title,  a  judgment  on  a  scire  facias  On  the 
mortgage  cannot  affect  the  mortgagor ;  it  only  sells  the  mortgaged 
premises,  and  so  affects  the  vendee  of  the  mortgagor ;  and  this  is  more 
especially  the  case  where  the  mortgagor  is  insolvent.'"    If  the  plaintiff 

'  Cowan  V.  Getty,  5  Watts  531.  sou  v.  MoCullough,  7  Harris  77.     It  is 

^  Edmonson  v.  Nichols,  10  Harris  74.  in  no  case  in  personam,  for  no  other  writ 

'  Miner  v.  Graham,  12  Harris  491.  can  issue  but  one  to  sell  the  land :  St. 

*  Evans   v.   Meylert,   7   Harris   402;  John's  Church  i>.  Steinmetz,  per  Lowrie, 
McCullough  V.  Wilson,  9  Harris  436.  J.     And  therefore  the  defendant  is  not 

*  See  Helmbold  v.  Man,  4  Wh.  410.        personally  liable  for  costs :  Wickersham 
«  McCall  V.  Lenox,  9  S.  &  R.  302 ;  De     v.  Fetrow,  5  Barr  260.     Nor  is  a  tei-re- 

Haven  v.  Landell,  7  Casey  120.  tenant   applying   by   petition   and    per- 

'  M(;Call  V.  Lenox,  9  S.  &  R.  302.  mitted  to  defenil,  so  liable,  unless  there » 

*  Helmbold  v.  Man,  4  Wharton  410.  was  a  stipulation  to  that  effect  when  his 
'  A  scire  facias  upon  a  mortgage  is  petition  was  granted;  Ibid. 

strictly  a  proceeding  in  rem :  St.  John's        '"  Hoffman  v.  Lee,  3  Watts  354. 
Church  V.  Steinmetz,  6  Harris  273  ;  Wil- 
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hate  judgment,  he  is  entitled  to  costs  ;  and  if  he  be  nonsuit,  discon- 
tinues, or  a  verdict  pass  against  him,  the  defendant  is  entitled  to  costs 
by  Stat.  8  &  9  W.  III.  c.  ii.  §  3.^ 

Levari  facias. — In  a  proceeding  upon  a  scire  facias  upon  a  mort- 
gage, if  there  was  no  judgment  upon  which  a  writ  of  levari  facias 
could  legally  issue,  the  title  was  not  passed  by  the  issue  of  a  levari 
and  a  sale  thereunder,  and  the  delivery  of  a  deed  by  the  sheriff.^ 

By  virtue  of  the  writ  of  levari  facias,  the  party  is  enabled,  without 
the  condemnation  of  an  inquest,  to  expose  and  sell  the  mortgaged  pre- 
mises in  the  same  manner,  and  with  like  notice  in  writing,  as  is  directed 
in  case  of  other  lands.'  It  is  not  necessary  that  the  required  notice 
of  sale  should  appear  upon  the  sheriff's  return.  The  notice  is  in  prac- 
tice seldom  given  to  the  defendant,  but  an  advertisement  is  usually 
posted  on  the  premises  by  the  sheriff.  The  sheriff  is  not  justified  in 
selling,  under  a  levari  facias,  grain  growing  on  the  mortgaged  premi- 
ses :  and  if  he  does  so,  the  party  to  whom  the  grain  belongs  may  main- 
tain an  action  of  trespass  quare  clausum  f regit  against  the  sheriff, 
though  not  in  actual  possession  of  the  land.''  And  such  party  is  not 
estopped  from  contesting  the  validity  of  the  sale,  in  consequence  of 
having  received  from  the  sheriff  the  balance  in  his  hands,  after  pay- 
ment of  the  mortgage.^ 

Where  a  mortgagor  sold  a  part  of  the  mortgaged  premises,  the 
mortgagee,  on  suing  out  the  mortgage,  cannot  proceed  against  the 
portion  sold  until  he  has  first  exhausted  that  remaining  in  the  mort- 
gagor's hands ;  and  when  the  mortgagor  has  sold  the  whole  in  two 
tracts  at  different  periods,  the  mortgagee  must  first  exhaust  the  tract 
sold  last  before  coming  upon  the  other. ^ 

In  the  case  of  several  sales,  at  difi"erent  times,  by  the  sheriff,  of  pro- 
perty subject  to  a  mortgage  older  than  the  judgment  selling,  the  rule 
of  contribution  to  the  payment  of  the  mortgage  is  not  according  to  the 
inverse  order  in  private  sales  in  Pennsylvania,  but  each  parcel  of  land 
contributes  according  to  its  value.' 

In  case  of  a  sale  on  levari  facias  on  a  mortgage,  the  defendant  is 
not  entitled  to  the  benefit  of  the  exemption  of  $300  provided  by  the 
Act  of  April  9th  1849.' 

After  sale,  the  Act  of  1705  directs  the  premises  to  be  conveyed  to 
the  purchaser,  and  the  price  to  be  rendered  to  the  mortgagee  or  cre- 
ditor. Upon  a  sale  of  land  by  prior  judgment-creditors,  a  subsequent 
mortgagee  is  entitled  to  take  the  residue  of  the  proceeds  of  sale,  after 
paying  the  judgments.  And  although  he  gave  notice  of  his  mortgage 
by  advertisement  at  the  time  of  sale,  and  thus  affects  the  sale,  this 
does  not  estop  him  from  claiming  such  proceeds.'  The  practice  is  to 
apply  the  proceeds  of  sale  under  an  elder  judgment  to  the  payment  of 
all  encumbrances,  whether  by  judgment  or  mortgage,  according  to  their 
priority.^" 

'  Rob.  Dig.  140 ;  see  Vol.  I.  356,  649.  792,  796,  822. 

^  Wilson  V.  MoCullough,  7  Harris  77.  '  Carpenter'  v.  Koons,  8  Harris  222. 

•'■  Vol.  I.  790,  791,  et  seq.  '  Morgan  v.  Noud,  D.  C.  C.  P.  8  Leg. 

*  Myers  v.  White.  1  Rawle  353.  Int.  158. 

'  Ibid.     And  see  this  case  for  a  par-  "  Lindle  v.  Neville,  13  S.  &  R.  227. 

ticular   examination   of  the   nature  of  '°  Ibid.     As  to  the  effect  of  a  sale  un- 

mortgages  in  Pennsylvania,  and  the  in-  der  a  younger  judgment  upon  the  lien 

terest  of  the  mortgagee.  of  a  judgment,  mortgage,  or  other  prior 

'  Mevey's  Appeal,  4  Barr  80.    Vol.  I.  encumbrance,  see  Vol.  I.  822. 
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Where  lands  are  sold  on  judgments  prior  to  a  mortgage,  it  is  the 
settled  practice  to  apply  the  proceeds  to  the  payment  of  the  encum- 
brances, whether  judgments  or  mortgages,  according  to  their  priority.^ 
Although  the  act  is  not  clear  upon  the  subject,  yet  it  is  -n-ell  settled 
that  the  mortgagee  may  be  himself  the '  purchaser  at  such  a  sale  if  he 
be  the  highest  bidder,  and  that  the  sheriff  may  make  him  a  deed  sanc- 
tioned by  an  acknowledgment  in  open  court. ^  The  purchaser  shall 
then  hold  the  premises  for  such  estate  as  they  were  so  sold,  clearly 
discharged  from  all  equity  of  redemption,  and  all  other  encumbrances 
suffered  by  the  mortgagor,  his  heirs  and  assigns  ;  provided  that  no 
sale  under  this  act  shall  be  extended  to  create  any  further  term  or 
estate  than  the  land  so  sold  shall  appear  to  be  mortgaged  for.'  This 
procedure  by  levari  facias  cannot  be  resorted  to  after  a  sale  of  the 
same  premises  has  been  already  effected  under  a  judgment  upon  the 
accompanying  bond  and_  warrant.''  And  if  a  lease  has  been  made  by 
the  mortgagor  subsequently  to  the  mortgage,  or  if  he  has  made  any 
subsequent  conveyance  before  a  judgment  is  entered  on  the  accom- 
panying bond  ;  yet  a  sale  made  under  the  judgment  upon  the  bond  will 
discharge  the  lease,  and  divest  the  title  of  the  alienee  ;  the  title  of  the 
purchaser  at  sheriff's  sale  referring  back  to  the  record  of  the  mort- 
gage given  to  secure  the  payment  of  the  bond  under  which  the  sale 
was  made.' 

When  land  delivered  to  mortgagee. — In  case  the  sheriff  is  unable 
for  want  of  buyers  to  effect  a  sale  under  the  levari  facias,  the  act 
directs  the  premises  to  be  delivered  to  the  mortgagee  or  creditor  in  the 
same  manner  as  in  case  of  other  lands  directed  to  be  sold  and  deli- 
vered upon  executions  for  other  debts  or  damages.*  This  may  be  done 
upon  a  writ  of  liberari  facias,  which  issues  after  the  return  of  the 
levari,  directed  to  the  sheriff,  commanding  him  to  deliver  to  the  cre- 
ditor such  part  of  the  premises  as  will  satisfy  his  debt,  damages,  and 
interest,  with  costs,  according  to  the  valuation  of  twelve  men,  to  hold 
to  him  as  his  free  tenement  in  satisfaction  of  his  debt,  &c. 
Alias  Levari. 

Although  the  act  directs  a  liberari  facias  to  issue  when  the  premises 
remain  unsold  upon  the  levari  facias,  yet  the  ancient  construction  and 
practice  have  been  that  the  plaintiff  is  not  obliged  to  resort  to  that 
writ,  but  may  take  an  alias  levari  facias,  if  he  think  proper;''  and 
even  this  writ  is  seldom  resorted  to,  for  the  plaintiff  may  become  the 
purchaser  himself,  under  the  first  writ,  and  thus  avoid  all  difficulty. 
If  to  the  levari  facias  the  sheriff  returns,  "  struck  off  for  a  certain 
sum,  and  that  he  cannot  make  title,  therefore  remains  unsold,"  the 
plaintiff  may  issue  a  new  execution.  So,  if  he  returns  the  premises 
unsold.*  If,  on  an  effectual  sale,  the  sheriff  does  not  receive  the  money, 
there  is  nothing  to  prevent  the  plaintiff  from  going  on  to  complete  his 
execution.' 

'Lindle  v.  Neville,  13  S.  &  R.  229.  ^  Blythe  v.  Richards,  10  S.  &  R.  2G7. 

Whatever  may  have  been  the  effect  of  a  °  Stoever  v.  Rice,  3  Wh.  21. 

judicial  sale   on  the  interest,  both  the  *  Bantleon  v.  Smith,  2  Binn.  146. 

policy  and  the  practice  of  the  legislature  *  Clarke  v.  Stanley,  10  Ban-  472. 

have  been  to  hold  the  lien  of  a  mortgage  '  See  Vol.  I.  791,  800. 

to  the  State  undischarged  by  anything  '  Topper  v.  Taylor,  6  S.  &  R.  174. 

but  actual  payment  into  the  treasury:  '  Peddle  u.  Holliushead,  9  S.  &  R.  277. 

Bulliley  V.  Eokert,  3  Pa.  St.  11.  368 ;  see  '  Ibid. ;   and,  as   to   amendments  of 
Vol.  I.  822.                                                    writ  oi  levari  facias,  see  Vol.  I.  p.  791. 
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Disposition  of  surplus. — By  the  7th  section  of  the  same  act, 
in  case  the  property  sells  for  more  than  the  claims  against  it,  the  she- 
riff must  render  the  surplus  to  the  debtor,  and  then,  and  not  before,  is 
he  discharged  upon  record  in  the  court  where  he  makes  return  of  his 
proceedings. 

Distribution  of  proceeds  of  sheriff's  sale. — The  subject  of  distribu- 
tion of  the  proceeds  arising  from  the  sale  of  land  under  a  levari  facias 
has  been  so  fully  discussed  in  the  preceding  volume  under  the  title 
"Execution,"'  that  very  little  need  be  said  here.  Questions  fre- 
quently arise  between  conflicting  creditors  regarding  the  precedency 
of  their  respective  liens,  since,  when  several  liens  are  divested  by  a 
sheriff 's  sale,  the  proceeds  of  such  sale  are  to  be  distributed  among  the 
lien-creditors  in  the  order  of  priority,  and  when  the  liens  are  of  the 
same  age  and  the  fund  is  not  sufficient  to  pay  them  all,  they  are  pay- 
able pro  rata.  The  subject  of  priority  is  fully  treated  in  the  prelimi- 
nary part  of  this  section,  to  which  it  is  sufficient  to  refer .^ 

For  other  particulars  in  regard  to  sheriffs'  sales,  as  the  causes  for 
which  such  sales  may  be  set  aside,  when  the  application  for  that  pur- 
pose must  be  made,  the  sheriflF's  mode  of  applying  the  purchase-money, 
the  manner  of  bringing  it  into  court  for  distribution,  the  execution  and 
acknowledgment  of  the  deed  to  the  purchaser,  and  the  means  by  which 
the  latter  obtains  possession  of  the  premises,  we  refer  to  the  first  volume 
of  this  work.' 

By  the  9th  section  of  the  Act  of  1705,*  the  purchaser  at  the  sheriff's 
sale  is  protected  in  the  event  of  a  reversal  of  the  judgment  under  which 
the  sale  took  place,  but  not  where  the  sale  was  made  under  void  pro- 
cess.' In  case  of  reversal,  the  act  provides  that  none  of  the  lands, 
tenements,  or  hereditaments  shall  be  restored-,  nor  the  sale  or  delivery 
thereof  avoided,  but  restitution  only  shall  be  made  of  the  money  or 
price,  for  which  the  same  shall  be  sold.^ 

Satisfaction. — When  the  mortgagee  has  received  full  satisfaction 
of  such  sums  as  were  due  to  him  upon  the  mortgage,  the  9th  section 
of  the  Act  of  1715'  directs  him  to  enter  satisfaction  on  the  margin  of 
the  record  of  such  mortgage,  at  the  request  of  the  mortgagor,  and  for 
every  non-compliance  therewith  within  three  months  after  request,  and 
tender  of  his  reasonable  charges,  he  is  subject  to  a  forfeiture  of  any 
sum  not  exceeding  the  mortgage-money,  to  the  aggrieved  party,  to  be 
recovered  in  any  court  of  record,  by  bill,  plaint,  or  information.  And 
where,  by  agreement,  the  mortgage  is  to  be  satisfied  by  instalments, 
the  holder,  his  agent  or  attorney,  on  receiving  each  of  such  instal- 
ments with  the  interest  due,  shall  receipt  therefor  upon  the  record  of 
the  mortgage  in  the  proper  office  as  they  are  severally  paid,  which 
receipt  shall  be  a  discharge  of  the  mortgage  to  that  amount ;  and  the 
lien  shall  not  remain  on  the  premises  to  a  greater  amount  than  the 
principal  and  interest  actually  remaining,  or  becoming  due.  And  if 
such  holder  shall  refuse  or  neglect  upon  request  of  the  mortgagor,  or 
his  legal  representatives,  or  any  person  owning  the  mortgaged  premises, 

'  See  Vol.  I.,  chap,  xxiii.  McCuUough,  7  Harris  77. 
'  Ante.  p.  384.  «  Leasee  of  lleister  v.  Fortner,  2  Binn. 

*  See  Vol.  I.,  chap,  xxiii.  40 ;  Fegor  v.  Kroh,  6  Watts  294  :  Feger 

'  Purd.  Dig.  443,  1  Smith's  L^ws,  61.  v.  Keefer,  Ibid.  297 ;  Evans  v.  Meylert 

"  Burd  V.  Dansdale,  2  Binn.  80  ;  Cald-  7  Harris  402. 
well  V.  Walters,  6  Harris  79 ;  Wilson  v.         '  Purd.  Dig.  327,  1  Smith's  Laws  95. 
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or  any  part  thereof,  on  tender  of  the  costs  of  office,  to  receipt  upon  said 
record,  for  such  instalments,  within  sixty  days  after  such  request,  such 
holder  shall  for  every  such  offence  forfeit  to  the  party  aggrieved,  any 
sum  not  exceeding  the  amount  of  such  instalment,  to  he  recovered  in 
like  manner  as  other  debts  are  by  law  recoverable.* 

By  the  1st  section  of  the  same  act  it  is  provided  that  in  all  cases, 
where  the  holder  of  the  mortgage  dies  without  entering  satisfaction,  or 
where  the  holder  removes  out  of  the  State,  payment  of  the  amount  of 
the  mortgage  having  been  made,  and  shall  so  continue  for  two  years, 
in  such  case,  the. mortgagor,  or  his  representatives,  or  the  owner  of  the 
mortgaged  premises,  may  petition  the  Court  of  Common  Pleas  of  the 
county  in  which  they  lie,  setting  forth  the  premises  ;  whereupon  the 
court  shall  direct  the  sheriff  to  serve  a  notice,  stating  the  facts,  upon 
the  legal  representatives,  if  in  the  county  :  if  not  to  be  found,  then  he 
shall  give  a  public  notice,  as  aforesaid,  in  one  or  more  newspapers 
within  or  nearest  to  the  county,  once  a  week,  for  four  weeks  succes- 
sively prior  to  the  then  next  term  after  the  petition  has  been  presented, 
requiring  said  parties  to  appear  at  said  term  and  ans-nier  ;  at  which,  or 
at  any  subsequent  term,  the  court,  on  proof  of  payment  being  made, 
are  required  to  direct  the  entry  of  satisfaction  upon  the  record,  by  the 
recorder,  upon  payment  of  the  costs  of  such  entry,  &c.,  which  entry 
shall  for  ever  discharge  the  same,  and  bar  all  actions  brought  or  to  be 
brought  thereon  as  fully  as  if  satisfaction  had  been  entered  by  the 
holder  of  such  mortgage.  But,  if  either  of  the  parties  desire  any  fact 
to  be  tried  by  a  jury,  an  issue  shall  be  formed  and  tried  ;  and  if  the 
jury  find,  that  the  full  amount  has  been  paid,  satisfaction  shall  be 
entered  on  the  record,  as  aforesaid.^ 

A  judgment  for  the  amount  of  the  money  due  upon  the  mortgage,  is 
a  judgment  for  a  "debt  or  damages"  within  the  14th  section  of  the 
Act  of  13th  April  1791 ; '  which  provides  for  entering  satisfaction  of 
such  judgment,  and  gives  a  penalty  to  the  party  aggrieved  by  the 
refusal  to  enter  satisfaction.* 

Act  of  1856 — Entry  of  satisfaction  hy  recorder. — The  Act  of  April 
11th  1856,  §  1,'  provides  that  in  all  cases  where  the  amount  due  upon 
any  mortgage,  together  with  interest  and  costs,  has  been  paid  to  the 
legal  holder,  and  the  mortgage  together  with  the  accompanying  bonds, 
if  any,  duly  endorsed  in  the  presence  of  two  witnesses,  that  the  same 
are  satisfied  and  discharged,  shall  be  produced  to  the  recorder,  it  shall 
be  the  duty  of  such  officer  for  the  fee  of  seventy-five  cents  to  enter 
satisfaction  on  the  record  of  such  liens,  and  to  file  among  the  papers 
in  his  office  the  mortgage  and  bonds  which  shall  remain  on  file  there- 
after, for  the  benefit  of  all  parties  interested  :  Provided,  That  no  such 
satisfaction  shall  be  entered  until  after  a  certificate  from  the  president 
judge  or  the  district  judge  of  the  proper  county  allowing  the  same, 

'  Purd.   Dig.   327,  ?  2,  Act  of  31st  such  penalty  to  prove  actual  damage 

March  1823,  8  Smith's  Laws  131.  arising  from  the  refusal  to  enter  satis- 

*  As  to  proceedings  on  lost  mortgage,  faction ;  the  jury  may  take  into  consid- 

see    Acts    of    1849,   Purd.    Dig.    327,  eration  all  the  circumstances  by  which 

Pamph.  L.  621.  the  party  has  suffered  vexation  and  in- 

'  Purd.  Dig.  576,  3  Smith's  Laws  32.  convenience :  Ibid. 

^  Henry  v.  Sims,  1  Wh.  187.     It  is  ^  Purd.  Dig.  327,  Pamph.  L.  304. 
not  necessary  for  the  party  suing  for 
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which  certificate  shall  also  be  produced  and  filed  with  the  papers,  as 
aforesaid. 

By  Act  of  April  3d  1860,  §  2,^  it  is  provided  that  whenever  a  judg- 
ment obtained  in  any  action  upon  a  mortgage  or  recognisance  as  afore- 
said, shall  have  been  satisfied  upon  the  record  thereof,  either  by  the 
receipt  of  the  plaintiif,  or  by  return  of  execution,  it  shall  be  the  duty 
of  the  prothonotary,  upon  the  application  of  the  defendant,  to  furnish 
a  certificate  of  such  entry  of  satisfaction  or  return  under  seal  of  the 
court ;  and  upon  the  presentation  of  the  same  it  shall  be  the  duty  of 
such  recorder  of  deeds,  or  clerk,  to  mark  such  mortgage  or  recogni- 
sance satisfied. 

The  mere  entry  of  satisfaction  of  a  mortgage,  made  under  seal  upon 
the  record  of  the  mortgage,  does  not  in  conclusion  of  law  discharge  the 
bond  secured  by  it,  the  bond  being  unpaid  and  retained  by  the  mort- 
gagee, the  interests  of  third  persons  not  being  involved  in  the  matter.^ 
The  question  of  extinguishment  or  satisfaction  depends  upon  the  agree- 
ment and  intention  of  the  parties,  the  evidence  as  to  which  should  be 
referred  to  the  jury  as  a  question  of  fact.  But  such  a  transaction 
primd  facie  imports  extinguishment  of  the  debt  as  well  as  of  the  mort- 
gage, and  the  burden  of  showing  the  contrary  rests  on  the  creditor.' 

Coats. — It  seems  that  the  costs  of  this  proceeding  and  of  the  entry 
of  satisfaction  must  be  borne  by  the  party  claiming  the  benefit  of  it. 
The  act  itself  is  silent  on  the  subject  of  costs,  and  it  is  not  a  case  pro- 
vided for  by  the  fee  bill  of  1821 ;  as  it  is  an  equitable  provision  for 
the  relief  of  the  mortgagor,  he  must  be  content  to  pay  the  costs  attend- 
ing its  enforcement,  more  especially,  if  the  representative  of  the  de- 
ceased mortgagee  cannot  be  presumed  to  be  cognisant  of  the  facts 
alleged  by  the  petitioner.  The  court  may,  however,  exercise  a  discre- 
tion as  to  the  costs ;  and  where  they  find  the  representative  obstinately 
refusing  to  enter  satisfaction,  although  aware  of  the  justice  of  the 
application  for  that  purpose,  they  may  impose  upon  him  the  payment 
of  the  costs  incurred  hj  such  perverseness.*  The  defendant  is  not  per- 
sonally liable  for  costs,  the  judgment  being  exclusively  de  terris.^  Nor 
does  a  terre-tenant,  applying  by  petition  and  permitted  to  defend,  incur 
any  personal  liability  for  costs,  unless  there  be  a  stipulation  to  that 
effect  when  his  petition  was  granted."  In  this  case,  the  court  ordered 
the  defendant  to  pay  merely  the  price  of  the  writ  and  service.  As  to 
the  defence  that  may  be  set  up  to  an  ejectment  brought  by  the  sherifi''s 
vendee  under  a  scire  facias  to  obtain  the  mortgaged  premises,  see 
Payne  v.  Bennet.' 

SECTION  II. 

OF  SCIRE  FACIAS  SUR  CLAIM   FILED  BY  MECHANICS   AND   MATERIAL-MEN. 

Acts  of  1803-1806-1836.— The  Act  of  Assembly,  passed  on  the 
1st  April  1803,  gave  no  lien  to  mechanics,  except  where  the  materials 
were  sold  to  the  real  owner  of  the  building.*    Therefore,  where  the 

I       '  Purd.  Dig.  329,  Pamph.  L.  630.  ^  Wickersham  v.  Fetrow,  5  Barr  260. 

'  Fleming  v.  Parry,  12  Harris  47.  "  Ibid. 

"  Ibid.  '  2  Watts  427-8. 

'  Eeed  v.  Dewees,  Adm'x  of  Dewees,  *  Steinmetz's  Executors  v.  Boudinot, 

C.  P.  Philad.,  March  1827.     MS.  3  S.  &  R.  541. 
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building  was  erected  by  contract,  as  the  mechanics  and  material-men 
dealt  with  the  contractor,  they  had  no  lien  against  the  building.'  To 
remedy  this,  was  one  of  the  principal  objects  of  the  Act  of  1806. 
Although  the  Act  of  16th  June  1836,  relating  to  this  lien  of  mechanics 
on  buildings,  remodels  the  whole  law  upon  the  subject,  and  is  of  course 
intended  to  supersede  the  former  acts  relating  to  it,  it  will  be  necessary 
to  introduce  portions  of  them,  on  various  accounts,  particularly  to 
designate  the  trades  embraced  by  the  new  law,  and  to  show  the  applica- 
tion of  the  decisions  of  the  court  to  it. 

Act  of  1806.— By  the  Act  of  17th  March  1806,^  securing  to  me- 
chanics and  others  payment  for  their  labor  and  materials,  in  erecting 
any  house  or  other  building  within  the  city  and  county  of  Philadelphia 
(the  provisions  of  which  have  been,  by  numerous  supplements,  extended 
to  the  different  towns,  boroughs,  and  counties  throughout  the  State  of 
Pennsylvania),  "all  and  every  dwelling-house  or  other  building  here- 
after constructed  and  erected  within  the  city  and  county  of  Philadelphia, 
shall  be  subject  to  the  payment  of  the  debts  contracted  for  or  by  reason 
of  any  work  done  or  materials  found  and  provided  by  any  brickmaker, 
bricklayer,  stonecutter,^  mason,  lime-merchant,  carpenter,  painter  and 
glazier,  iron-rnonger,  blacksmith,  plasterer,  and  lumber-merchant,  or  any 
other  person  or  persons  *  employed  in  furnishing  materials  for,  or  in  the 
erecting  or  constructing  such  house  or  other  building,  before  any  other 
lien,  which  originated  subsequent  to  the  commencement  of  the  said  house 
or  other  building  ;  but  if  such  house  or  other  building  should  not  sell 
for  a  sum  of  money  sufficient  to  pay  all  the  demands  for  work  and 
materials,  then,  and  in  such  case,  the  same  shall  be  averaged,  and  each 
of  the  creditors  paid  a  sum  proportioned  to  their  several  demands : 
Provided,  always,  That  no  such  debt  for  work  and  materials  shall  re- 
main a  lien  on  the  said  houses,  or  other  buildings,  longer  than  two 
years  from  the  commencement  of  the  building  thereof,  unless  an  action 
for  the  recovery  of  the  same  be  instituted,  or  the  claim  filed,  within 
six  months  after  performing  the  work,  or  furnishing  the  materials,  in 
the  office  of  the  prothonotary  of  the  county." 

Character  of  lien. — It  seems  that  this  act  established  a  lien,  without 
limitation,  except  in  one  case  ;  that  is  to  say,  the  lien  should  continue 
but  two  years,  from  the  commencement  of  the  building,  unless  an  action 
for  the  recovery  of  the  debt  were  instituted,  or  the  claim  were  filed, 
within  six  months  after  furnishing  the  materials,  &c.,  in  the  office  of  the 
prothonotary  of  the  county.  Where  these  requisites  were  duly  com- 
plied with,  the  lien  was  of  indefinite  duration.  It  was  not  a  judgment, 
nor  had  it  any  resemblance  to  a  judgment,  except  that  it  bound  the 

'  See  3  S.  &  R.  541.  ther  the  lumber  is  used  in  a  usual  and 

'  4  Smith's  Laws  300.  necessary  manner  or  not :  Ibid. 

"  The  provisions  of  Act  of  1836,  ?  29,  This  lien  is  given  to  every  one,  with- 
have  been  extended  to  plumbers  and  out  distinction,  "  employed  in  furnishing 
persons  furnishing  curb-stone  for  the  materials  for,  or  in  the  erecting  or  con- 
pavement  of  any  house  or  building  structing"  of  any  house  or  other  build- 
erected  within  the  city  and  county  of  ing ;  and  the  description  of  persons 
Philadelphia.  enumerated  in  the  act  is  not  alone  enti- 

*  And,  it  seems   that  a  lumber-mer-  tied  to  the  remedies  which  it  provides : 

chant  has  a  lien  for  lumber  furnished  to  2  Kawle  343.     Therefore,  a  person  who 

make  shelves  for  a  vault  which  formed  is  not  a  brickmaker  may  file  a  lien  for 

part  of  the  original  plan  of  a  building:  bricks  furnished:  Ibid. 
Marker  v.  Conrad,  12  S.  &  R.  301,  whe- 
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buildings.  The  lien,  therefore,  was  not  subject  to  the  limitation  of  five 
years  as  judgments  are,  by  the  Act  of  1798,  rendering  a  revival  by 
scire  facias  necessary  to  continue  its  binding  effect  upon  the  lands  of 
the  defendant.*  If  the  party,  however,  omitted  to  do  either  of  these 
acts,  he  had  a  lien  for  two  years,,  which  he  might  have  enforced  by 
filing  his  claim  and  prosecuting  it  to  a  final  sale  of  the  property  within 
that  period.  And  if  he  failed  to  file  his  claim  or  commence  an  action 
in  six  months,  or  to  prosecute  it  to  a  sale  of  the  property  within  the 
two  years,  his  lien  was  gone ;  the  provisions  of  the  act  took  effect 
against  him — although  the  claimant  might  have  issued  a  scire  facias, 
and  recovered  judgment  within  two  years  from  the  commencemeiit  of 
the  building.^  So,  a  claimant  who  did  not  file  his  claim  or  institute 
suit  within  six  months  after  the  work  was  finished,  but  sued  and 
recovered  judgment  within  two  years  from  the  commencement  of  the 
building,  acquired  no  lien  if  the  building  were  not  sold  by  execution 
'within  two  years,  notwithstanding  a  sale  during  that  time  by  the  owner 
to  another  person.^ 

Commencement  of  building. — As  regards  the  period  at  which  the 
buildings  might  be  said  to  be  commenced,  there  might  be  cases  in 
which  the  beginning  of  the  two  years  might  not  be  confined  to  the 
actual  commencement  of  the  building.  Thus,  a  warehouse  might  be 
originally  built,  and  after  remaining  some  time  in  this  situation,  if  it 
should  be  converted  into  a  dwelling-house,  then  the  new  work  might 
be  considered  as  a  new  building,  and  the  workmen  have  their  liens 
accordingly.* 

Decisions  under  old  enactments. — Before  referring  to  or  introducing 
the  various  provisions  of  the  Act  of  1836,  it  may  be  well,  as  that  act 
establishes  so  entire  and  new  a  system,  to  notice  some  of  the  decisions 
on  the  practice  made  in  reference  to  the  old  enactments,  as  such  a 
course,  it  is  apprehended,  will  enable  the  reader  to  understand  more 
quickly  the  objects  and  purport  of  the  present  law. 

What  the  lien  is,  and  notice  of  it. — "  The  term  lien,  as  it  respects 
real  estate,  is  technical ;  it  signifies  a  charge  on  lands,  running  with 
them,  and  encumbering  them  in  every  change  o'f  ownership.  Public 
convenience,  when  alienations  are  so  frequent  as  they  are  with  us, 
would  require  some  notice  in  some  public  ofiice,  within  a  reasonable 
time  after  the  creation  of  the  lien,  to  which  those  who  give  credit,  or 
become  purchasers,  may  have  access.  Consistently  with  this  policy, 
the  legislature,  when  they  gave  the  mechanic  and  material-man  this 
lien,  guarded  it  against  the  mischief  of  secrecy,  by  providing,  that  it 
should  not  continue  longer  than  two  years  from  the  commencement  of 
the  building,  unless  an  action  for  the  recovery  of  the  debt  was  instituted, 
or  a  claim  filed  within  six  months  after  performing  the  work  or  furnish- 
ing the  materials,  in  the  office  of  the  prothonotary  of  the  county  ;  and 
a  compliance  with  this  requisition  is  as  much  a  matter  of  importance 
as  the  recording  of  a  mortgage  ;  nor  can  courts  of  justice  dispense 
with  it  and  substitute  something  else  as  an  equivalent."  Therefore,  it 
has  been  held,  that  taking  a  bond  with  warrant  of  attorney  and  enter- 

1  Knorr  v.  Elliot,  5  S.  &  R.  49.  229. 

"  Hern  &  Co.  v.  Hopkins,  13  S.  &  R.         ■•  See  the  A.  F.  I.  Co.  v    Prinele  2  S 

269.  &  R.  138 ;  Shaw  v.  Badger,  12  S.  '&  R. 

'  Ibid. :  Cornelius  v.  Dhler,  2  Browne  2i  G. 


CLAIM.  417 

ing  judgment  upon  it,  was  not  equivalent  to  the  institution  of  an  action, 
or  filing  a  claim,  within  either  the  letter  or  meaning  of  this  act.^  Even 
the  instituting  of  an  action  furnishes  no  notice  in  fact,  for  it  is  not 
indexed  in  the  judgment-docket,  and  if  the  materials  be  furnished  to  a 
contractor,  and  not  to  the  owner  of  a  building,  the  suit  might  utterly 
escape  search.  But  when  a  lien  is  filed,  the  practice  is  to  state  the 
name  of  the  owner  as  well  as  the  contractor  in  the  claim,  and  his  name 
appears  in  the  judgment  index.  This  is  not  required  by  the  Act  of 
1806,  but  seems  to  be  by  the  Act  of  1808,  for  the  scire  facias  is 
directed  to  issue  against  the  owner  as  well  as  the  debtor,  and  it  should 
be  warranted  by  the  record. 

Remedy  before  acts. — Previous  to  the  Act  of  28th  of  March  1808,^ 
the  only  remedy  of  a  lien-creditor  to  recover  the  amount  of  his  demand 
was  by  a  personal  action.  And  as,  for  want  of  privity  of  contract,  this 
action  could  be  brought  only  against  the  person  or  persons  with  whom 
the  contract  was  made,  in  many  cases  there  was  a  failure  of  justice. 
The  party  contracting  for  the  work,  or  materials,  absconded,  or 
removed  out  of  the  jurisdiction  of  the  court ;  the  Act  of  Assembly 
authorized  the  lien  to  be  entered  against  the  premises ;  but  there  was 
no  method  at  common  law,  nor  was  any  pointed  out  in  the  first  Act  of 
1803,  or  in  that  of  1806,  to  recover  judgment,  or  procure  a  sale  of 
the  building.  To  remedy  this  inconvenience,  the  supplement  of  1808 
was  made.  Its  2d  section  provides,  "  that  in  all  cases  of  lien,  created 
by  this  act,  or  the  act  to  which  this  is  a  supplement,  or  the  act  passed 
the  1st  day  of  April  1803,  entitled  an  act  securing  to  mechanics,  and 
others,  payment  for  their  labor  and  materials,  in  erecting  any  house, 
or  other  building,  within  the  city  and  county  of  Philadelphia,  the  per- 
son having  a  claim  filed,  agreeably  to  their  provisions,  may,  at  his  elec- 
tion, proceed  to  recover  it,  by  personal  action,  according  to  the  nature 
of  the  demand  against  the  debtor,  his  executors  or  administrators,  or 
by  scire  facias  against  the  debtor  and  owner  of  the  building,  or  their 
executors  or  administrators  ;  and  where  the  proceeding  is  by  scire 
facias,  the  writ  shall  be  served  in  like  manner  as  a  summons,  upon 
the  persons  named  therein,  if  they  can  be  found  within  the  county  in 
which  the  building  is  situate,  or  are  resident  therein,  or  if  they  can- 
not be  found,  and  are  not  resident  in  such  county,  by  fixing  a  copy 
of  the  writ  upon  the  door  of  the  building  against  which  the  claim  is 
filed ;  and  upon  the  return  of  service,  and  failure  of  the  defendants  to 
appear,  the  court  shall  render  judgment  as  in  case  of  a  summons  ;  but 
if  they  or  either  of  them  appear,  they  may  plead  and  make  defence, 
and  the  like  proceedings  shall  be  had  as  in  personal  actions,  for  the 
recovery  of  debts :  Provided,  That  no  judgment,  rendered  in  such  scire 
facias,  shall  warrant  the  issuing  an  execution,  except  against  the  build- 
ings upon  which  the  lien  existed  as  aforesaid. 

Claim  of  laborer  and  material-man. — These  Acts  <)f  Assembly 
created  no  personal  responsibility  on  the  part  of  an  owner  who  had  not 
entered  into  any  contract  for  the  supply  of  the  labor  or  materials,  but 
who  had  employed  an  architect  to  erect  the  building  at  a  stipulated 
price ;  but  the  claim  of  the  laborer  or  material-man,  attached  specifi- 

1  Williams  v.  Tearney,  8  S.  &  R.  58.  "  4  Smith's  Laws  528. 

VOL.  II. — 27 
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cally  to  the  buildings  in  the  hands  of  the  owner.  The  Act  of  1808 
did  not  take  away  the  then  existing  remedy,  but  added  that  by  scire 
facias,  so  that  a  lien-creditor  might  render  his  claim  effective  in  either 
of  two  ways:  1.  By  a  judgment  in  an  action  against  the  architect, 
commenced  within  two  years  from  the  time  of  furnishing  the  subject- 
matter  of  the  demand,  on  which  the  building  might  be  sold  ;  2.  By  a 
scire  facias  specifically  «w  rem,  commenced  within  the  two  years,  on 
a  claim  filed  in  the  office  of  the  prothonotary  of  the  proper  county, 
■vfrithin  six  months  after  the  services  had  been  rendered,  or  the  mate- 
rials furnished,  and  under  which  the  buildings  only  could  be  sold.* 
And  if  a  person  furnishing  materials  did  not  file  his  claim  within  six 
months  after  the  work  was  done,  or  materials  furnished,  he  could  not, 
on  a  scire  facias,  recover  after  two  years  from  the  commencement  of 
the  building.^ 

Limitation  of  lien. — This  limitation  of  the  lien  was  not  designed 
exclusively  to  protect  purchasers  from  the  owner,  but  to  protect  the 
property  in  the  hands  of  the  owner  himself,  after  the  claimant  should 
have  had  a  fair  opportunity  to  proceed  against  it,  in  a  reasonable  time. 
In  this  respect,  the  case  was  unlike  that  of  land  once  bound  by  a  judg- 
ment, which,  as  a  lien,  had  been  suffered  to  expire.  There  the  land 
was  subject  to  be  sold,  while  it  remained  in  the  hands  of  the  defendant, 
because  the  judgment  was  a  personal  charge,  to  satisfy  which,  the  land 
might  be  levied  upon,  just  as  if  it  were  a  chattel ;  but  in  a  scire  facias, 
there  was  no  judgment  against  the  person  of  the  owner,  and  if  the  lien 
were  gone,  to  give  effect  to  which,  alone,  there  was  a  remedy  against 
the  owner,  the  remedy  was  necessarily  gone.' 

Description  of  building. — If  the  suit  were  brought  in  the  common 
way,  by  personal  action  against  the  debtor,*  or  his  representatives, 
according  to  the  nature  of  the  demand,  it  was  usual  to  insert  in  the 
declaration,  that  the  work  was  done,  or  the  materials  were  furnished, 
for,  or  in,  the  erecting  and  constructing  of  the  dwelling-house  or  other 
building  (describing  it).  When  this  was  not  done,  there  was  nothing 
on  the  record  to  connect  the  suit  with  the  lien  filed,  if  one  had  been 
filed,  pursuant  to  the  Act  of  1806.^ 

Action.- — If  the  remedy  were  by  scire  facias,  like  an  action  of 
assumpsit,  it  must  have  followed  the  nature  of  the  contract ;  if,  there- 
fore, one  of  several  partners  who  ought  to  join  in  such  scire  facias, 
brought  the  action  alone,  the  defendant  might  take  advantage  thereof 
upon  the  general  issue.'  But  it  was  not  necessary  that  all  the  creditors, 
unless  partners,  should  join  in  the  scire  facias. 

'Lewis  V.  Morgan,  11  S.  &  R.  235;  of  a  judgment  for  the  defendant  in  a  per- 

Hern  &  Co.  v.  Hopkins,  13  Ibid.  269.  sonal  action,  upon  a  scire  facias  on  the 

'  Ibid.  same  claim.     But  where  a  material-man 

"  Ibid.  236.  agreed  to  accept  part  in  cash,  and  the 

*  See  the  27th  section  of  the  Act  of  balance  in  lumber,  at  fair  prices,  when- 

1836,  which  provides  for  this  subject.  ever  called  for  at  the  lumber-yard,  and 

'  It  is  undetermined  whether  the  re-  received  a  guarantee  for  the  performance 

covery  of  judgment  in  a  personal  action  of  the  contract,  he  was  helcf  not  to  have 

before  a  magistrate,  bars  a  proceeding  lost  his  lien  upon  the  building.     Seal's 

f(  r  the  same  cause  by  scire  facias  on  a  Executors  v.  Commonwealth,  14  S.  &  R. 

lieu  filed,  or  whether  the  remedies  are  32 ;  see  Harker  v.  Conrad,  12  S.  &  R. 

cumulative.     See  Lewis  v.  Morgan,  11  S.  301. 

&  R.  237.     Vide  post,  as  to  the   effect         '  Howard  v.  McKowen,  2  Browne  150, 
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The  practice  under  the  Act  of  June  16th  1836,  and  the  several  sup- 
plements thereto,  will  be  considered  in  the  following  order  : — 
I.  Of  the  Lien. 

1.  What  is  bound  by  it. 

2.  What  species  of  debts  give  rise  to  it. 

3.  When  it  commences. 

4.  How  long  it  continues. 
II.  Of  the  Claim. 

1.  Who  may  file  it. 

2.  Time  and  manner  of  filing. 

3.  Form  of  claim. 

4.  Joint  or  apportioned  claims. 

5.  Limitation  of  the  lien  of  a  claim. 
III.  Of  the  Scire  Facias. 

1.  Form  of  the  writ. 

2.  When  and  against  whom  it  issues,  service  and  return. 

3.  Proceedings   by  defendant  where  no  scire  facias  has 

issued. 

4.  Proceedings  after  the  return. 

5.  Defences. 

6.  Pleadings. 

7.  Evidence. 

8.  Effect  of  nonsuit  or  discontinuance. 

9.  Effect  of  verdict. 

10.  Execution. 

11.  Costs. 

12.  Satisfaction. 

I.   Of  the  Lien. 

1.  What  is  hound  by  it. 

The  1st  section  of  the  Act  of  Juiie  16th  1836,'  provides  that  every 
building  erected  within  the  several  counties  to  which  that  act  extends  ^ 
shall  be  subject  to  a  lien  for  the  payment  of  all  debts  contracted  for 
work  done  or  materials  furnished  for  or  about  the  erection  or  construc- 
tion of  the  same. 
The  Building. 

Under  this  section  it  has  been  held  that  a  mechanics'  lien  does  not 
attach  where  an  old  house  has  been  altered,  or  additions  have  been 
made  thereto.  To  be  the  subject  of  a  lien  it  must  be  a  new  erection. 
If  the  outward  appearance  of  the  old  building  remain  unchanged,  how- 
ever great  the  interior  alterations  and  additions  may  be,  there  is  no- 
thing to  put  purchasers  upon  inquiry  for  liens,  and  such  a  case  would 

'  Purd.  Dig.  708,  Pamph.  L.  696.  quehanna,  Tioga,  Union,  Venango,  War- 

*  Allegheny,  Armstrong,  Beaver,  Bed-  ren,  Washington,  York,  and  the  borough 

ford,    Berks,    Bucks,    Butler,    Cambria,  of  Easton  in  Northampton  county.     By 

Centre,   Chester,   Clearfield,  Columbia,  subsequent  acts  it  has  been  extended  to 

Crawford,  Cumberland,  Dauphin,  Dela-  Adams,  Bradford,  Carbon,  Chester,  Cla- 

ware,  Erie,  Franklin,  Huntingdon,  In-  rion,    Clinton,   Dauphin,   Elk,  Payette, 

diana,    Juniata,    Lancaster,    Lebanon,  Green,    Jeflferson,     Lawrence,    Lehigh, 

Luzerne,    Lycoming,    Mercer,    Mifflin,  McKean,  Monroe,   Northampton,  Pike, 

Montgomery,    Northumberland,    Perry,  Potter,    Wayne,     and     Westmoreland : 

Philadelphia,  Schuylkill,  Somerset,  Sus-  Brightly's  Purdon  708,  note  (3). 
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be  clearly  not  within  the  act.^  But  where  the  structure  of  a  building 
is  so  changed  that,  in  common  parlance,  it  may  be  properly  called  a 
new  building,  or  a  rebuilding,  it  comes  within  the  Mechanics'  Lien 
Law.^ 

Lien  extended  to  alterations  in  certain  counties. — By  Act  of  May 
1st  1861,'  it  is  enacted  that  "  the  Act  of  1836,  together  with  its  several 
supplements,  shall  hereafter  be  held  and  taken  to  apply  to  debts  con- 
tracted for  work  done  or  materials  furnished  for  or  about  the  repair, 
alteration  of,  or  addition  to  any  house  or  other  building,  so  that  liens 
may  hereafter  be  had  for  the  payment  of  all  debts  contracted  for  work 
done  or  materials  furnished  for  or  about  the  repair,  alteration  of,  or 
addition  to  any  house  or  other  building,  in  the  same  manner  as  liens 
may  now  be  had  for  debts  contracted  for  work  done  or  materials  found 
for  or  about  the  erection  or  construction  of  any  house  or  other  build- 
ing under  the  Act  of  1836  and  its  supplements.  Provided  neverthe- 
less, that  this  act  shall  not  apply  to  debts,  such  as  aforesaid,  where  the 
same  are  of  less  amount  than  twenty  dollars  :  And  provided  also,  that 
this  act  shall  apply  only  to  Chester,  Delaware,  and  Berks  counties." 

This  act  has  been  extended  to  other  counties  of  the  state.  By  Act 
April  22d  1863,  §  1,^  it  is  extended  to  Huntingdon  county.  By  Act 
of  February  16th  1865,  §  1,^  to  Allegheny  county.  By  Act  of  Feb- 
ruary 28th  1866,  §  1,^0  Montgomery  county.  By  Act  of  April  4th 
1866,  §  1/  to  Luzerne. 

Repairs. — Taking  down  the  front  wall  of  a  house  and  erecting  a 
new  wall  on  a  different  foundation,  changing  the  floors,  and  putting  on 
a  new  roof  and  putting  up  back  buildings,  do  not  constitute  an  erection 
within  the  purview  of  the  act.*  Nor  does  the  addition  of  a  basement 
story  to  a  frame  house,  finished  so  far  as  to  have  received  the  family, 
come  within  the  act.'  Repairs  may  be  slight,  or  in  some  cases  they 
may  be  very  considerable,  and  carried  to  such  an  extent  as  in  fact  to 
amount  to  the  erection  of  a  new  building,  different  in  its  capacities  and 
character  from  the  old  one,  and  while  a  slight  addition,  manifestly 
subservient  to  the  original  edifice, might  perhaps  be  merely  a  repair,  a 
substantial  addition  of  material  parts,  a  rebuilding  upon  another  and 
larger  scale,  constitutes  a  new  building,  even  though  some  portions  of 
the  old  are  preserved  and  incorporated  in  the  new.^° 

Where  the  frame  of  an  old  building  is  neither  raised  nor  enlarged, 
but  one  kind  of  machinery  of  a  different  kind  and  character  is  merely 
substituted  in  place  of  that  which  was  before  in  the  building,  it  is  not 
a  "new  erection"  within  the  meaning  of  the  act." 

Out-houses,  ^c. — An  out-house  distinct  from  the  principal  building 

is  not  such  an  erection  as  will  enable  a  lien  for  work  done  or  materials 

furnished  in  its  construction  to  attach  against  the  principal  buildinw.'- 

But  an  ice-house  attached  to  the  principal  building  is  within  the  pur- 

/ 

'  Armstrong  u.  Ware,  8  Leg.  Int.  124.  '  Purd.  Dig.  Supp.  1437,  Pamph.  L. 

''■  Armstrong  v.  Ware,  8  Harris  519.        499. 

'  Purd.  Dig.  709,  Pamph.  L.  550.  »  Howett,  In  re,  10  Barr  379. 

♦  Purd.  Dig.  Supp.  1306,  Pamph.  L.  "  Miller  v.  Oliver,  8  Watts  514. 

529.  •  '"  Driesbach  ».  Keller,  2  Barr  77.   Ser- 

'  Purd.  Dig.  Supp.  1401,  Pamph.  L.     geant,  J. 
150.  "  Summerville  v.  Wann,  1  Wright  182. 

«  Purd.  Dig.  Supp.  1437,  Pamph.  L.        "  Barclay's  Appeal,  1  Harris  495. 
127. 
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view  of  the  act.*  So  also  an  ice-house  for  business  purposes  on  lot 
leased  for  term  of  years  in  Schuylkill  county,  the  Act  of  1836  having 
been  extended  to  fixtures  as  to  that  county.^  The  question  how  far  a 
new  erection  adjoining  the  principal  building,  and  connected  with  it 
by  communicating  doors,  will  give  rise  to  alien  against  the  whole,  was 
discussed  in  a  recent  case.'  Nelson  had  a  tavern-house  on  one  corner 
of  his  lot,  and  a  stable  on  the  corner  diagonally  opposite  ;  and  he 
enlarged  the  house  by  adding  new  buildings  on  the  other  two  corners 
■which  enclosed  two  sides  of  the  original  house,  and  were  united 
together.  Besides  this,  the  new  buildings  included  his  dining-room 
and  kitchen,  and  both  pairs  of  stairs  of  the  house.  The  court  held 
that  the  lien  for  the  new  buildings  attached  to  the  whole.  So  a  kitchen 
is  an  erection  which  will  authorize  the  filing  of  a  mechanics'  lien, 
though  it  may  bind  the  main  building  to  which  the  kitchen  is  attached.^ 
But  it  has  been  held  that  the  case  of  Nelson  v.  Campbell  does  not 
establish  a  lien  over  the  main  part  of  a  dwelling,  where  the  back  build- 
ing had  been  so  altered  as  to  be  virtually  a  new  erection,  the  main 
building  being  untouched.^ 

But  the  Supreme  Court  has  recently  held  that  a  new  wing  or  addi- 
tion to  a  building  is  an  erection  within  the  meaning  of  the  act,  and 
the  claim  should  aver  that  the  work  was  done  in  the  erection  of  the 
new  part,  and  not  of  the  whole  house." 

New  or  old  buildings  question  of  fact. — Where  the  facts  are  undis- 
puted, whether  the  building  is  a  new  erection  within  the  Act  of  Assem- 
bly, is  a  question  of  law  for  the  court.^  Where,  however,  it  is  difficult 
to  decide,  upon  the  whole  of  the  evidence,  whether  the  building  is  a 
new  structure,  or  only  the  alteration  of  an  old  one,  it  must  be  left  to 
the  jury  as  a  question  of  fact.' 

No  lien  on  municipal  buildings. — Notwithstanding  the  words  "  every 
building"  in  the  act,  it  has  been  decided  that  materials  furnished  for 
public  buildings  erected  by  a  county  are  not  a  lien  on  the  premises.' 
Nor  is  a  public  school-house  within  the  meaning  of  the  act.'"  But  a 
church  is  not  a  public  building  in  this  sense." 

A  railroad  company's  depot  is  not  the  subject  of  a  mechanics'  lien.*^ 
But  it  has  been  held  by  the  District  Court  of  Philadelphia  that  a  stable 
built  and  occupied  by  a  passenger  railway  company  is  liable  to  a 
mechanics'  lien." 

"  Building." — The  word  building  used  in  every  act  on  this  subject 
is  strictly  applicable  to  a  block,  which  though  composed  of  separate 
houses  was  put  up  as  a  whole.'*  And  the  conversion  of  a  large  old 
building  formerly  owned  by  one  person,  into  six  separate  dwellings  by 

'  Killingsworth  v.  Allen,  8  Leg.  Int.  Norris's  Appeal,  6  Casey  122. 

126,  Phila.  R.  220.  *  Wilson  v.  The  Commissioners,  &e., 

2  Thomas  v.  Smith,  6  Wright  68.  7  W.  &  S.  197. 

'  Nelson  v.  Campbell,  4  Casey  156.  "  Williams  v.  Controllers,  &c.,  6  Har- 

*LightfootD.   Krug,  11   Casey  348;  ris  275. 

Pretz  and  Gausler's  Appeal,  Ibid.  349.  "  Presbyterian  Church  v.  Allison,  10 

5  Harris  v.  Woolston,  D.  C.  Phila.  16  Barr  413. 

Leg.  Int.  147.  "  5  Leg.  &  Ins.  Rep.  107  ;  Purd.  Dig. 

»  Harman  v.  Cummings,  7  Wright  322.  Supp.  1401. 

'  Armstrong  v.  Ware,  D.  C.  Phila.,  8  "  Mollvain  v.  Hestonville  Railroad,  5 

Leg.  Int.  124 ;  Smith  m.  Nelson,  13  Leg.  Phila.  R.  13. 

Int.  140,  2  Phila.  R.  113.  "  Chambers  v.  Yarnall,  3  Harris  267. 

*  Armstrong  v.  Ware,  8  Harris  519;  Per  Gibson,  C.  J. 
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six  different  owners,  are  so  many  separate  erections  within  the  meaning 
of  the  Mechanics'  Lien  Acts.^ 
The  Land. 

Lien  extends  to  ground. — The  2d  section  of  the  Act  of  June  16th 
1836  provides  that  the  lien  of  the  debt  shall  extend  to  the  ground  cov- 
ered by  the  building,  and  to  so  much  other  ground  immediately  adja- 
cent thereto,  and  belonging  in  like  manner  to  the  owner  of  such  build- 
ing, as  may  be  necessary  for  the  ordinary  and  useful  purposes  of  such 
building.^ 

Boundaries. — The  subsequent  sections  of  the  act,  from  the  3d  to  the 
9th,  provide  the  manner  of  ascertaining  the  quantity  and  boundaries  of 
the  land  to  which  the  lien  attaches.  The  substance  of  these  is,  that  the 
owner  may  file  a  description  of  the  land  before  commencing  or  con- 
tracting for  the  building,  and  have  it  entered  in  the  Mechanic's  Lien 
docket,  whereupon  it  shall  be  obligatory  on  all  persons  concerned.^  If 
this  is  not  done  before  the  commencement  of  the  building,  the  owner, 
or  any  person  interested,  may  petition  the  court  to  appoint  commission- 
ers to  designate  the  boundaries.^  The  court,  upon  reasonable  notice 
to  all  parties  interested,  shall  proceed  to  appoint  the  commissioners, 
who  shall  be  such  as  the  parties  interested  may  agree  to  nominate,  or, 
if  they  cannot  agree,  such  as  the  court  may  select.'  The  commissioners 
shall  examine  the  building,  or  place  at  which  it  is  being  erected,  and 
report  to  the  court,  designating  by  metes  and  bounds,  and  by  a  draft,  if 
necessary,  the  limits  of  ground  necessary  for  the  convenient  use  of  the 
building ;  which  report  shall  be  entered  at  length  upon  the  Mechanic's 
Lien  docket,  and  if  approved"  by  the  court  shall  be  obligatory  upon  all 
parties  interested.'  If  execution^  shall  issue  before  ascertaining  the 
boundaries,  the  court  upon  application  may  stay  execution  until  the 
boundaries  are  ascertained,  and  may  then  order  the  sale  to  proceed  in 
such  manner  and  for  such  parts  and  in  such  parcels  as  shall  be  most 
convenient.'  If  the  building  shall  be  sold  by  virtue  of  an  execution 
upon  a  mortgage  or  judgment,  before  the  boundaries  have  been  ascer- 
tained, the  court  may  apportion  the  proceeds  through  an  auditor.* 
And  upon  a  feigned  issue  between  judgment  and  lien  creditors  it  is  the 
province  of  the  jury  to  determine  the  boundaries.' 

Where  a  mechanics'  lien  was  filed  against  a  church  edifice,  and  the 
commissioners  appointed  to  define  the  extent  of  the  ground  necessary 
for  the  convenient  site  of  the  building,  included  in  their  report  the 
graveyard,  which  they  recommended  to  be  sold  with  the  church,  the 
court  held  that  including  the  graveyard  was  error .^''  Where  a  claim 
was  filed  against  a  "  brick  warehouse  fronting  on  Water  street,  joining 
property  of  J.  K.,  and  occupying  part  of  four  lots,  Nos.  176,  177, 
158,  and  159,  subject  to  a  ground-rent,"  it  was  held  that  the  lien  did 
not  extend  to  the  adjoining  ground  as  appurtenant  to  the  building." 

Destruction  of  building  destroys  lien. — The  land  is  bound  only  as 

'  Hill's  Estate,  Lancaster  Com.  PI.,  3  judgment^creditor,  -will  be  stayed  on  the 

P.  L.  J.  323.  ,  application  of  a  subsequent  lien-creditor 

'  Bright.  Purd.  709 ;  Pamph.  L.  690.  until  the  boundaries  are  ascertained. 
'  H-           •  '  «  9- 

•  §  5.  »  Keppel  v.  Jackson,  3  W.  &  S.  320. 

'  I  6.  i»  Beam  v.  First  M.  E.  Church,  5  P. 

•  J  7.  L.  J.  287.     Lewis,  P.  J. 

'  I  8.    And  the  execution  of  a  prior        "  McDonald  v.  Lindall,  3  Rawle  492. 
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an  incident  to  the  use  of  the  building,  and  consequently  if  the  building 
is  destroyed,  the  lien  is  discharged.'  In  such  case  the  lien  will  not 
attach,  if  not  filed  till  after  the  destruction  of  the  building,  even  to  the 
materials  left  remaining ;  nor  to  buildings  erected  as  appurtenances  to 
the  main  structure.'' 
The  Estate. 

Interest  hound  hy  lien. — In  regard  to  the  interest  bound  by  a  lien 
the  Act  of  April  28th  1840,  §  24,^  provides  that  the  Act  of  1836  shall 
not  be  construed  to  extend  to  any  other  or  greater  estate,  in  the  ground 
on  which  a  building  is  erected,  than  that  of  the  person  in  possession  at 
the  time  of  commencing  the  said  building,  and  at  whose  instance  the 
satjne  is  erected  ;  and  no  greater  estate  than  the  above  shall  be  sold  by 
virtue  of  any  execution  issued  under  said  act.* 

Under  this  act  it  has  been  decided  that  a  house  rebuilt  by  an  insur- 
ance company,  in  discharge  of  their  liability  upon  a  policy,  is  not  liable 
to  a  lien  for  materials  furnished  to  the  contractor.*  Where  under  pro- 
ceedings on  a  lien  filed  against  a  building  erected  by  tenant  for  years, 
the  sheriff  sold  the  interest  of  the  tenant,  nothing  more  passed  to  the 
sherifi"'s  vendee,  and  when  the  lease  expired  the  sheriff's  vendee  had 
no  interest  in  the  land  on  which  to  maintain  ejectment.'  Before  this 
act  liens  filed  against  a  building  erected  by  tenant  for  years  attached 
against  the  whole  estate  ;  and  in  a  sale  under  proceedings  upon  such 
liens  the  sheriff's  vendee  took  the  fee  simple.^ 

This  act  it  is  decided  does  not  apply  to  improvements  by  a  lessor 
which  are  stipulated  for  by  the  lessee  in  the  lease :  it  was  passed  to 
prevent  the  estate  of  remainder-men,  lessors,  and  vendors  by  articles 
of  agreement,  from  being  swept  away  by  liens  filed  for  the  erection  of 
buildings  in  the  contract  for  which  they  had  no  part.' 

Buildings  and  fixtures  for  trade. — But  now  it  has  been  decided 
that  buildings  and  fixtures  erected  by  a  lessee  for  years  for  the  purpose 
of  trade  are  not  the  subject  of  a  mechanics'  lien.'  And  in  White's 
Appeal,'"  in  which  the  same  doctrine  was  sustained,  it  was  said :  "  The 
building  and  machinery,  although  fixtures,  being  chattels  are  not  the 
subject  of  a  mechanics'  lien  as  was  ruled  in  Church  v.  GriflSth.  The 
Act  of  April  28th  1840  has  no  bearing  on  this  question,  as  its  only 
effect  is  to  modify  the  remedy  for  the  recovery  of  a  mechanics'  lien. 
On  what  species  of  property  the  lien  attaches,  is  left  as  before  the 
passage  of  the  act.""  But  where  by  the  contract  the  tenant  for  years 
had  a  right  to  take  a  certain  part  of  the  premises,  particularly  described, 
on  ground-rent,  at  an  annual  sum  fixed  by  the  contract,  which  was  sub- 
sequently done  after  the  completion  of  the  building,  it  was  held  that 

1  Presbyterian  Church  v.  Stettler,  2  he  can  enforce  it  when  obtained,  against 
Casey  246.  nothing  else :  Van  Billiard's  Adm'rs  i'. 

*  Wigton  &  Brooks's  Appeal,  4  Casey     Nace,  I  Grant's  Cases  233. 

161.  '  Beikel  v.  James,  7  Watts  9 ;  Hold- 

*  Purd.  Dig.  714,  Pamph.  L.  474.  ship  v.  Aberorombie,  9  Watts  52  ;  An- 

*  Evans  v.  Montgomery,  4  W.  &  S.  ehutz  v.  McClelland,  5  Watts  487  ;  but, 
218  •  O'Conner  v.  Warner,  Ibid.  223.  contra,  McClelland  v.  Herron,  4  Barr  63. 

s  Bruner  v.  Sheik,  9  W.  &  S.  119.  *  Leiby  v.  Wilson,  4  Wright  63. 

«  McClelland  v.   Herron,  4  B.irr  63.  »  Church  v.  Griffith,  9JBarr  117. 

The  plaintiff's  recovery  does  not  at  all  "  10  Barr  252. 

depend  upon  the  quantity  of  the  reputed  "  Ibid.,  per  Rogers,  J. ;  and  see  re- 
owner's  interest  in  the  land.  He  claims  marks  of  Gibson,  C.  J.,  in  Haworth  v. 
a,  lien  on  his  interest  whatever  it  is,  and  Lyon,  2  Harris  llS. 
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an  equitable  estate  existed  in  the  tenant  for  years  at  the  time  of  the 
commencement  of  the  building  which  made  the  buildings  subject  to  a 
mechanics'  lien.'  A  mechanics'  lien  on  an  equitable  estate  attaches  to 
the  after-acquired  legal  estate  in  the  same  manner,  and  has  the  same 
priority  as  the  lien  of  a  judgment.^  But  a  mortgage  for  purchase- 
money  contemporaneous  with  the  conveyance  of  the  legal  estate,  has 
priority  over  mechanics'  liens  previously  contracted  against  the  equi- 
table estate  of  the  vendee.' 

Actual  possession  indispensable. — The  possession  of  the  person 
whose  title  is  to  be  encumbered  must  be  an  actual,  not  a  constructive 
one.* 

An  Equitable  vendee  in  possession,  who  has  not  paid  the  purcljase- 
money,  by  building  upon  the  land  subjects  not  only  his  equitable  estate, 
but  also  the  legal  estate  of  the  vendor,  to  liability  on  a  mechanic's  claim, 
and  a  judicial  sale  upon  such  claim  will  vest  the  whole  title  both  legal 
and  equitable  in  the  purchaser .°  But  perhaps  the  Act  of  April  28th 
1840^  may  have  modified  this. 

Where  a  married  woman  was  the  owner  of  a  lot  of  land,  and  her 
husband  erected  buildings  upon  it,  it  was  held,  that  a  lien  filed  against 
him  as  owner  or  reputed  owner  bound  the  wife's  interest.' 

Lien  extended  to  leasehold  estates  in  certain  counties. — By  Act  of 
February  17th  1858,  §  1,«  the  Act  of  1836  is  extended  to  leasehold 
estates  in  Luzerne  and  Schuylkill  counties.  The  lien,  however,  only 
extending  to  the  tenant  or  lessee's  interest  in  the  lands  and  improve- 
ments. By  later  acts  this  act  has  been  extended  to  Westmoreland  and 
Allegheny,'  and  to  Erie,  Crawford,  Warren,  and  Venango." 
2.    What  species  of  Debts  give  rise  to  the  Lien. 

The  1st  section  of  the  Act  of  March  17th  1806,"  mentions  the  fol- 
lowing :  brickmaker,  bricklayer,  stone-cutter,  mason,  lime-merchant, 
carpenter,  painter  and  glazier,  iron-monger,  blacksmith,  plasterer,  and 
lumber-merchant,  or  any  other  person  or  persons  employed  in  furnish- 
ing materials,  or  in  erecting  the  house. 

This  list  was  afterwards  extended  to  plumbers  and  persons  furnishing 
curbstones  in  the  city  of  Philadelphia,'^  and  to  wharf-builders  and  all 
concerned  in  the  making  or  constructing  the  same,"  and  to  plumbers, 
and  to  persons  furnishing  curbstones  for  the  pavement  of  any  building 
within  the  bounds  of  the  city  of  Lancaster."  And  to  plumbers  in 
Chester  county,  and  to  paper-hangers  generally.''  And  to  the  fixtures 
at  mines  and  ironworks,  and  to  bridges  belonging  to  corporations  in 

^  Gaule  V.  Bilyeau,  1  Casey  521.  "  4   Smith's  Laws   300 ;   8   Carey  & 

^  Lyon  V.  MoGuffey,  4  Barr  126.  Bioren's  Laws  81. 

'  Weldon  v.  Gibbon,  2  Phila.  R.  176  ;  «  By  Act  of  June  15th    1836,  |  20, 

Campbell's  Appeal,  S.  C,  2  Phila.  R.  Purd.  Dig.  710,  Pamph.  L.  698. 

294.  1'  By  Act  of  April   16th  1838,  3  34, 

*  Bruner  v.  Sheili,  9  W.  &  S.  119.  Purd.  Dig.  710,  Pamph.  L.  634. 

'  Bickel  V.  James,  7  Watts  9.  "  By   Act  of    6th    May   1844     3    9 

«  Purd.  Dig.  714,  Pamph.  L.  474.  Pamph.  L.  564. 

'  Lex  V.  Holmes,  4  Phila.  R.  10.  "  By  Act  of  24th  March  1849  U  1   3 

»  Purd.  Dig.  710.  Pamph.  L.  29.  Purd.  Dig.  710,  Pamph.   L.  675.     But 

»  Act  of  March  21st  1865,  Purd.  Dig.  paper-hangers  had  a  hen  before  the  Act 

Supp.  1401,  Pamph.  L.  433.  of  1849:    Freeman    v.    Gilpin,    D.    C. 

i*"  Act  of  April  11th  1866,  Purd.  Dig.  Phila.,  7  Leg.  Int.  11  :  9  P.  L  J  427 

Supp.  1437,  Pamph.  L.  649.  o               .                  •        • 
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Columbia  and  Elk  counties.*  And  to  the  improvements,  machinery, 
and  fixtures  erected  by  tenants  of  coal-lease  estates  on  lands  of  others 
in  the  county  of  Schuylkill.^  And  to  plumbing,  gas-fitting,  and  fur- 
nishing, and  erection  of  grates  and  furnaces.'  And  to  every  steam- 
engine,  coal-breaker,  or  parts  thereof,  pump-gearing,  hoisting-gearing, 
fixture,  or  machinery  in  and  about  mills  of  any  kind,  iron  or  coal 
works,  coal-mines  and  iron-mines.'' 

Act  extended. — The  lien  given  by  the  Act  of  1806  was  not  con- 
fined to  the  mechanics  and  tradesmen  therein  mentioned,  but  extended 
to  all  other  persons  employed  in  furnishing  materials  for,  or  in  the 
erecting  or  constructing  of  buildings.^  Therefore,  a  person  who  had 
furnished  bricks  for  a  building  was  held  to  be  entitled  to  a  lien, 
although  by  trade  not  a  brickmaker.*  Burr-millstones,  furnished  like 
any  other  part  of  the  machinery,  are  the  subject  of  a  mechanics'  lien 
upon  the  mill.^  The  building  up  of  a  brewery-kettle,  permanently, 
with  brick  in  a  brewery,  that  was  essential  to  the  manufacture  of  beer, 
is  a  proper  subject  of  a  mechanics'  lien.'  So  of  an  engine,  by  which 
a  steam  saw-mill  is  propelled.' 

An  architect  employed  to  furnish  plans  and  drawings  for  a  building, 
and  to  direct  and  oversee  it§  erection  in  accordance  therewith,  is 
entitled  to  a  lien  for  his  labor."  But  not  a  mere  architect,  who  only 
furnishes  plans,  &c.,  and  performs  no  services  in  the  erection  of  the 
building.'* 

Materials  furnished  though  not  used  create  lien. — Materials  fur- 
nished for  a  building,  though  not  actually  used  in  its  construction, 
constitute  a  lien,  if  there  is  no  fraud  or  collusion  on  the  part  of  the 
material-men.*^  So  if  lumber  furnished  for  a  house  be  afterwards  sold 
by  the  builder,  the  vendor  has  a  lien,  unless  he  were  privy  to  the  sale.'* 
And  so  although  the  lumber  is  applied  in  a  manner  not  necessary  or 
unusual."  As  if  it  were  partly  used  in  the  construction  of  an  out- 
house.'^ And  there  is  no  distinction  between  materials  furnished  at  or 
near  a  building,  and  materials  delivered  at  a  distance  from  it,  provided 
the  delivery  at  a  distance  is  in  the  usual  course  of  business.'^  But 
materials  furnished  after  the  building  was  completed  do  not  create  a 
lien.'^  The  lien-creditor,  notwithstanding  the  materials  were  charged 
to  the  contractor  individually,  may  show  that  they  were  furnished  on 
the  credit  of  the  building.'*  It  was  held,  also,  not  to  be  error  in  the 
court  below  to  charge  the  jury,  that  materials,  which  were  furnished 
and  delivered  on  the  credit  of  the  building,  and  for  its  construction, 

1  By   Act  of  9th   April   1849,   ?  2,        "  Ibid. 
Pamph.  L.  495.  "  Wallace  v.  Melchior,  2  Browne  104 ; 

'  By  Act   of  April   2l8t   1854,  ?    1,  Hinchman  v.  Graham,  2  S.  &  R.  170 ; 

Pamph.  L.  428.  Barker  v.  Conrad,  12  S.  &  R.  302 ;  Prea- 

'  By  Act  of  April  14th  1855,  §  1,  Purd.  byterian  Church  v.  Allison,  10  Barr  413  ; 

Dig.  710,  Pamph.  L.  238.  White  v.  Miller,  6  Harris  52;  Odd  Fel- 

"  By  Act  of  April  21st  1856,  §  1,  Purd.  lows'  Hall  v.  Masser,  12  Harris  507. 
Dig.  710,  Pamph.  L.  496.  "  Wallace  v.  Melchior,  2  Browne  104. 

»  Savoy  V.  Jones,  1  Rawle  343.  '*  Barker  v.  Conrad,  12  S.  &  R.  303. 

"  Ibid.  '*  Gaule  v.  Bilye-au,  1  Casey  521. 

'  Wademan  v.  Thorp,  5  Watts  115.  '»  Hinchman  v.  Grahagi,  2  S.  &  R.  170. 

8  Holdshipj).  Gray,  17  S.  &R.  413.  "The  Olympic    Theatre,   2  Browne 

"  Morgan  v.  Arthurs,  3  Watts  140.  275,  284. 

'"  Bank  of  Pennsylvania  v,  Gries,  11        '*  Presbyterian  Church  v.  Allison,  10 

Casey  423.  Barr  413. 
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although  they  might  afterwards  be  used  for  any  purpose  in  aid  of  the 
building,  &c.,  were  fit  materials  for  the  mechanics'  lien.'  If  the  mate- 
rials were  never  used  for  any  purpose,  they  would  nevertheless,  if  so 
furnished,  be  protected  by  the  lien.^  And  if  the  materials,  furnished 
on  the  credit  of  the  building,  were  sold  on  an  execution  against  the 
contractor,  they  are,  nevertheless,  the  subject  of  a  lien  against  the 
building.^ 

Character  of  materials. — To  entitle  a  material-man  who  deals  with 
the  contractor  to  have  his  lien,  he  must  furnish  materials  suitable  for 
the  building,  and  apparently  adapted  to  it.  A  heating  apparatus  which 
by  agreement  was  to  be  removed  if  it  did  not  answer,  and  which  for 
this  reason  was  removed,  will  not  give  a  lien.*  But  where  materials 
furnished  for  the  construction  of  a  building  were  contracted  for  in 
good  faith,  and  delivered  to  the  contractor  for  the  building,  a  lien  for 
the  price  of  the  same  may  be  had  against  the  building,  though  they 
were  not  used  in  the  construction,  nor  were  of  the  quality  contracted 
for  by  the  owner  of  the  building,  if  that  fact  was  unknown  to  the 
seller,  and  if  they  were  of  such  a  character  as  to  justify  their  use  in 
the  construction  of  the  building  generally.^  Where  the  materials  fur- 
nished are  of  such  a  kind  that  a  careful  and  skilful  man,  acquainted 
with  the  building  for  which  they  were  designed,  might  properly  believe 
that  they  could  be  used  in  its  erection,  and  if,  in  fact,  they  could  be 
usefully  applied  in  its  construction,  then  the  material-man  is  not  bound 
to  inquire  into  the  character  of  the  materials  which  the  contractor  had 
agreed  with  the  owner  of  the  building  to  use  in  its  construction.* 
3.    When  the  Lien  commences. 

The  10th  section  of  the  Act  of  June  16th  1836''  provides  that  the 
lien  for  work  and  materials  shall  be  preferred  to  every  other  lien  or 
encumbrance  which  attached  upon  such  building  and  ground,  or  either 
of  them,  subsequently  to  the  commencement  of  the  building. 

From  this  it  appears  that  the  lien  dates  from  the  commencement  of 
the  building,  no  matter  at  what  time  during  its  erection  the  work  was 
done  or  the  materials  furnished.  The  commencement  of  the  building 
is  the  first  work  done  on  the  ground  which  is  made  the  foundation  of 
the  building.'  But  when  the  plan  of  a  building  is  changed  and  greatly 
enlarged,  while  in  the  course  of  erection,  the  liens  of  mechanics  and 
material-men,  subsequent  to  such  change,  relate  only  to  the  commence- 
ment of  the  alteration  on  the  ground,  and  are  subject  to  all  liens  which 
have  at  that  time  fastened  on  the  land.^ 

Where  an  unfinished  building  has  been  sold  at  sheriff's  sale,  all 
existing  mechanics'  liens  upon  it  are  discharged,  and  if  the  sheriff's 

v 

'  Presbyterian  Church  v.  Allison,  10  been  roofed,  and  were  occupied  by  ten- 
Barr  413.  ants  when  the  judgments  attached,  and 

'Ibid.,  per  Coulter,  J.;  White  v.  afterwards  a  second  story  was  added  in 
Miller,  6  Harris  53.  pursuance  of  the  original  plan  of  the 

'  White  V.  Miller,  6  Harris  53.  owner,  which  he  had   been   unable   to 

*  Harlan  v.  Rand,  3  Casey  511.  carry  out  at  first  from  want  of  means,  it 

'  Odd  Fellows'  Hall  v.  Masser,  12  was  hdd  that  the  lien  of  the  contractor, 
Harris  507.  who  furnished  materials  for  and  built 

'  Ibid.  the  second  story,  did  not  relate  back  to 

'  Purd.  Di^.  710,  Pamph.  L.  698.  the  beginning  of  the  building  so  as  to  . 

8  Pennock  v.  Hoover,  5  Rawle  291.         be  preferred   to   the  interveuing  judg- 

°  Norris's  Appeal,  6  Casey  122.  So  ments:  Irviu  «.  Hovey,  D.  C.  Phila., 
where  a  row   of  one-story  houses   had     16  Leg.  Int.  147. 
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vendee  completes  the  building,  the  liens  of  the  mechanics  and  material- 
men employed  about  such  completion  do  not  relate  back  to  the  original 
commencement  of  the  building  prior  to  the  sheriff's  sale,  but  only  date 
from  the  actual  commencement  of  the  building.'  In  such  case  work 
done  by  the  purchaser  himself,  who  was  a  stone-mason,  will  not  be 
such  a  commencement  as  will  carry  back  to  it  the  liens  of  other  me- 
chanics who  did  not  actually  begin  work  till  six  months  afterwards.^ 
But  a  voluntary  sale  of  an  unfinished  building  does  not  discharge  liens 
existing,  though  no  claim  was  filed,  if  a  claim  be  afterwards  filed  in 
time.'  And  it  seems  if  the  same  contractor  jroes  on  and  finishes  the 
building,  a  lien  filed  binds  the  lands  in  the  hands  of  the  vendee.* 
4.  How  long  the  Lien  continues. 
The  14th  section  of  the  Act  of  June  16th  1836^  provides  that  every 
such  debt  shall  be  a  lien  as  aforesaid,  until  the  expiration  of  six  months 
after  the  work  shall  have  been  finished  or  materials  furnished,  although 
no  claim  shall  have  been  filed  therefor,  but  such  lien  shall  not  continue 
longer  than  the  said  period  of  six  months,  unless  a  claim  be  filed  as 
aforesaid,  at  or  before  the  expiration  of  the  same  period. 

II.   Of  the  Claim. 

Claim  itself  not  record,  otherwise  as  to  docket. — A  mechanics'  claim 
is  not  a  record  ;  the  lien-docket  is  the   record,  and   it  alone  affects 
encumbrancers  and  purchasers.^ 
1.  Who  may  file  it. 

The  11th  section  of  the  Act  of  June  16th  1836  enacts,  that  every 
person  entitled  to  such  lien  shall  file  a  claim  or  statement  of  his  demand 
in  the  office  of  the  prothonotary  of  the  Court  of  Common  Pleas,  of 
4he  county  in  which  the  building  may  be  situate.'' 

Contractor  could  not  file  lien  formerly . — It  was  decided  in  several 
cases  under  the  Act  of  1836,  that  a  contractor,  who  agrees  to  furnish 
the  work  and  materials  for  a  building  at  a  fixed  price,  is  not  entitled 
to  file  a  claim  against  the  building,  the  contract  being  considered  to 
be  founded  on  the  personal  credit  of  the  owner.* 

Contractor  may  now  file  lien. — At  length,  however,  the  legislature 
intervened,  and  by  the  Act  of  April  16th  1845,  §  5,'  declared  that  the 
provisions  of  the  Act  of  June  16th  1836,  according  to  the  true  intent 
and  meaning  thereof,  extend  to  and  embrace  claims  for  labor  done,  and 
materials  furnished  and  used  in  erecting  any  house  or  other  building, 
•  which  may  have  been  or  shall  be  erected  under  or  in  pursuance  of  any 
contract  or  agreement  for  the  erection  of  the  same  ;  and  no  claim  filed 
against  any  such  building,  or  the  lien  thereof,  or  any  proceedings 
thereon,  shall  be  in  any  manner  affected  by  reason  of  any  contract 
having  been  entered  into  for  the  erection  of  such  building :  Provided, 
That  cases  finally  decided,  or  in  which  the  proceeds  of  the  sale  of  real 

1  Stevenson  «.  Stonehill,  5  Wh.  301.  '  Purd.  Dig,  710,  Pamph.  L.  698. 

''  Ibid.,  per  Huston,  J.     As  he  could  *  Jones  v.  Shawhan,  4  W.  &  S.  257  ; 

acquire  no  lien  for  himself  by  his  work,  Hoatz  v.  Patterson,  5  W.  &  S.  538  ;  Ha- 

he  could  acquire  none  for  others  :  Ibid.  ley  v.  Prosser,  8  W.  &  S.  134  ;  Shaffer  v. 

»  Hears  v.  Dickerson,  2  Phila.  R.  19.  Hull,  3  P.  L.  J.  321 ;  Witman  v.  Walker, 

<>  Ibid.  9   W.    &   S.    183 ;    Russ'ell    v.    Bell,   8 

6  Purd.  Dig.  711,  Pamph.  L.  699.  Wright  47. 

«  Armstrong  v.  Hallowell,  11  Casey         ^  Purd.  Dig.  714,  Pamph.  L.  538. 
485. 
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estate  have  been  distributed  without  appeal  taken,  shall  not  be  aiFected 
by  this  section. 

Since  the  passage  of  this  act,  the  right  of  the  contractor  to  file  a 
claim  for  work  done  and  materials  furnished  under  his  contract  has 
been  repeatedly  admitted  without  question ;  but  such  lien  is  postponed 
in  the  distribution  of  the  proceeds  of  sale  till  all  the  other  valid  liens 
under  the  act  are  satisfied.^ 

Sub-contractor' s  lien. — The  contractor  may  bind  the  building  to  a 
sub-contractor  under  him,  so  that  the  sub-contractor  .may  file  a  claim 
for  work  done  or  materials  furnished  by  virtue  of  his  agreement  with 
the  contractor.^  And  he  must  strictly  comply  with  the  terms  of  the 
statute.^  But  in  such  case  the  building  is  liable  only  for  the  actual 
value  of  the  work  and  materials,  and  in  a  proceeding  against  the 
owner,  the  agreement  made  with  the  contractor,  to  which  the  owner  is 
not  a  party,  is  not  evidence  of  such  value.*  But  a  sub-contractor  can- 
not constitute  himself  a  partner  with  the  contractor,  and  file  a  joint 
claim.'*  So  a  marble  mason  contracting  with  the  owner  for  all  the 
marble  mantels  in  a  building,  is  a  contractor,  and  as  such  can  render 
the  building  liable  to  a  person  who,  at  his  request,  furnished  and  put 
up  one  set.^  But  a  sub-contractor  cannot  bind  the  building  ;  and  there- 
fore one  who  furnishes  materials  to  him  has  no  lien.'  The  law  estab- 
lishes one  link,  and  only  one,  between  the  owner  on  the  one  hand,  and 
the  workmen  and  material-men  on  the  other.  It  requires  the  lien  to 
be  founded  on  contract,  and  recognises  no  one  as  having  power  to  con- 
tract so  as  to  make  a  lien  against  the  building  except  the  owner,  and 
the  contractor  or  architect.  Its  declaration  is  that  the  lien  shall  be 
filed  against  the  owner  alone,  if  the  contract  of  the  claimant  was 
with  him,  and  against  the  owner  and  contractor,  if  the  contract  of  the 
claimant  was  with  such  contractor.  It  gives  liens  for  work  done  and 
materials  furnished  under  such  contracts,  and  under  no  others.* 

Journeymen  have  no  lien. — Journeymen  have  no  lien  against  the 
building,  they  being  considered  to  labor  on  the  credit  of  their  employer 
and  not  on  that  of  the  building.' 
^        2.   Time  and  Manner  of  filing  the  Olaim. 

In  order  to  continue  the  lien,  the  claim  must  have  been  filed  within 
six  months  after  the  work  was  finished  or  the  materials  furnished.'" 

'  Lay  V.  Millette,  D.  C.  Phila.,  12  Leg.  tractor  for  the  whole  building.  And  see 
Int.  6,  1  Phila.  R.  513.  And  where  the  Young  b.  Elliott,  2  Phila.  R.  352. 
contract  provides  that  the  contractor  '  Harlan  v.  Rand,  3  Casey  511. 
shall  give  security  that  no  liens  shall  be  "  Ibid.,  per  Lowkie,  J.  In  Odd  Fel- 
entered  on  the  houses,  a  claim  filed  by  lows'  Hall  v.  Masser,  12  Harris  507,  the 
the  contractor  himself  is  nevertheless  right  of  persons  who  had  furnished  ma- 
valid  ;  Young  V.  Lyman,  9  Barr  449 ;  terials  to  sub-contractors,  to  file  a  claim 
Stewart  v.  McQuaide,  12  Wright  191.  against  the  building,  was  not  questioned 
It  is  held  in  Russell  v.  Bell,  8  Wright  47,  and  no  distinction  was  made  between 
that  Young  v.  Lyman  does  not  apply  to  the  contractor  and  sub-contractors,  as  to 
sub-contractor.  the  right  to  bind  the  building. 

'  Hoatz  V.  Patterson,  5  W.  &  S.  538.  '  Jobsen  j;.  Boden,.8  Barr  463 ;  Guth- 

'  Russell  V.  Bell,  8  Wright  47.  rie  v.  Horner,  2  Jones  237. 

*  Cattanach  v.  Ingersoll,  D.  C.  Phila.,  "  Act  of  16th  June  1836,  J  14,  Purd 

9  Leg.  Int.  7;   1  Phila.  R.  285.  Dig.  711,  Pamph.  L.  699.     Under   the 

=  Barker  v.  Maxwell,  8  Watts  478.  Act  of  1806,  u,  claim  if  within  time  in 

«  Derrickson   v.   Nagle,   2   Phila.  R.  other  re.speots  might  be  filed  after  a  judi- 

120.     This  case  establishes  that  a  person  cial  sale  of  the  premises :  Burt  v.  Kurtz, 

employed  directly  by  the  owner  is  not  a  5  Rawle  246. 
sub-contractor,  though  he  is  not  a  con- 
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Whether  the  claim  was  filed  in  time  seems  to  be  a  question  of  law, 
arising  upon  the  facts  found  by  the  jury.  Thus,  a  church  having  been 
completed  in  February,  and  bricks  being  furnished  in  May  to  erect  a 
wall  or  curbing  around  the  basement  window,  and  a  claim  having  been 
filed  in  November,  embracing  the  bricks  furnished  to  the  whole  build- 
ing, it  was  properly  left  to  the  jury  to  say,  whether  the  wall  erected  in 
May  was  necessary  to  the  completion  of  the  whole  building,  and  if  it 
were  so,  the  claim  was  filed  in  time.  And,  where  there  had  been  a 
cessation  in  the  work  for  upwards  of  a  year  after  part  of  it  was  done, 
and  before  it  was  completed,  it  was  a  question  for  the  jury,  whether 
the  last  work  was  done  under  the  original  agreement  without  unrea- 
sonable delay,  and  with  the  consent  of  the  owners,  or  whether  it  was 
done  under  a  distinct  contract.*  Where  the  materials  are  furnished  or 
work  done  under  an  entire  contract,  the  limitation  begins  to  run  from 
the  date  of  the  last  act  done  in  execution  of  it.^  And  after  a  verdict 
for  plaintiff,  it  will  be  presumed  that  some  portion  of  the  materials  was 
furnished  within  six  months  before  filing  the  claim.' 

When  time  begins  to  rww.^The  time  does  not  begin  to  run  until 
extra  work  done  at  the  request  of  the  owner  was  finished,  although  the 
work  which  had  been  specially  contracted  for,  was  previously  com- 
pleted.* If  within  the  time  in  other  respects,  the  claim  may  be  filed 
after  a  judicial  sale  of  the  premises,  and  will  then  attach  itself  to  the 
fund.' 

Where  the  materials  were  furnished  on  the  22d  of  January,  a  claim 
filed  on  the  23d  of  July  was  held  to  be  too  late.* 

Act  of  1855.— The  2d  section  of  the  Act  of  April  14th  1855,  pro- 
vides that  whenever  the  items  of  a  mechanic's  or  material-man's  bill, 
for  work  done  or  materials  furnished  continuously  towards  the  erection 
of  any  new  building,  are  in  any  part  bond  fide  before  the  filing  of  the 
claim  therefor,  the  lien  shall  be  valid  for  the  whole.' 

Where  there  is  an  entire  contract  for  plastering  several  houses,  for 
a  gross  sum,  work  done  at  one  of  them  will  not  keep  the  lien  alive 
against  the  others,  upon  which  no  work  was  done  within  six  months 
from  the  time  of  filing  the  joint  lien.* 

When  the  laying  of  the  pavement  of  a  house  is  an  express  part  of 
an  entire  contract  by  a  bricklayer,  his  lien  will  be  in  time,  if  filed 
within  six  months  after  the  completion  of  the  pavement,  though  the 
rest  of  the  work  be  done  more  than  six  months  before  ;  otherwise  if  the 
laying  of  the  pavement  be  done  under  a  separate  contract.  But  even 
where  the  contract  is  entire  if  the  building  is  finished,  and  the  contract 
is  treated  as  complete  by  the  parties,  and  a  considerable  period  of 
time  is  suffered  to  pass  before  the  pavement  is  laid,  and  intervening 
rights  have  attached,  a  lien  would  not  be  in  time  if  not  filed  within  six 
months.' 

Under  the  general  doctrine  that  the  material-man  is  not  bound  to 
look  to  the  application  of  the  materials  furnished  in  good  faith  for  the 

'  Holden  v.  Winslow,  6  Harris  160 ;  *  Johns  v.  Bolton,  2  Jones  339. 

and  see  Driesbaoh  v.  Keller,  2  Barr  77.  ^  Burt  v.  Kurtz,  5  Kawle  246. 

2  Bartlett  v.  Kingan,  7  Harris  341 ;  *  Hoops  v.  Parsons,  2  Miles  241. 

Yearsley  v.  Flanigen,  10   Harris   489  ;  '  Purd.  Dig.  713,  Pamph.  L.  238. 

Baptist  Church  v.  Trout,  4  Casey  153.  *  Wilson  v.  Forder,  6  Casey  129. 

'  Ferguson  v.  Vollum,  D.  C.  Phila.,  8  °  Yearsley  v.  Flanigan,  2  Am.  Law 

Leg.    Int.   64;  Phila.   R.  181;  but  see  Eeg.  447. 
Norris's  Appeal,  6  Caaey  122,  contra. 
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construction  of  a  building,  it  seems  that  he  ought  not  to  be  affected  by 
agreements  between  the  owner  and  contractor,  relating  to  the  different 
portions  of  the  structure,  even  though  by  means  of  them  the  continuity 
of  supply  (in  the  literal  though  not,  perhaps,  in  the  legal  sense),  was 
broken.^ 

Supplemental  claim. — The  3d  section  of  the  Act  of  April  14th  1855, 
provides  that  every  claimant  having  a  claim  filed  for  work  or  materials, 
or  both,  who  shall  afterwards  proceed  to  perform  further  work,  or  fur- 
nish other  materials,  or  both,  may  make  suggestion  thereof  on  the 
same  record,  and  file  a  statement  of  the  amount  and  particulars  thereof, 
which  may  be  recovered  with  the  original  claim  under  the  writ ;  but  if 
the  original  claim  shall  have  been  sued  out  then  a  separate  scire  facias 
may  be  issued  for  the  supplemental  claim. ^ 
3.  The  Form  of  the  Claim. 

A  material  defect  in  this  particular  is  fatal  on  trial,  and  the  objec- 
tion may  also  be  taken  by  application  to  the  court  to  strike  the  claim 
off  the  record.' 

The  i2th  section  of  the  Act  of  June  16th  1836,*  provides  that  every 
claim  must  set  forth :  1.  The  names  of  the  party  claimant  and  of  the 
owner  or  reputed  owner  of  the  building,  and  also  of  the  contractor, 
architect,  or  builder,  where  the  contract  of  the  claimant  was  made  with 
such  contractor,  architect,  or  builder.  2.  The  amount  or  sum  claimed 
to  be  due,  and  the  nature  or  kind  of  the  work  done,  or  the  kind  and 
amount  of  materials  furnished,  and  the  time  when  the  work  was  done 
or  the  materials  were  furnished.  3.  The  locality  of  the  building,  and 
the  size  and  number  of  the  stories  of  the  same,  or  such  other  matters 
of  description  as  shall  be  sufficient  to  identify  it. 

Nearly  every  word  of  this  section  has  received  a  judicial  construc- 
tion, and  the  cases  are  therefore  very  numerous.     They  will  be  most 
intelligibly  presented  in  the  order  of  the  section  itself. 
(1) .  The  Names  of  the  Parties. 

The  name  of  the  firm  is  a  sufficient  designation  of  the  claimants, 
without  using  the  name  of  each  of  the  copartners.'  In  a  joint  claim 
it  need  not  be  stated  that  the  claimants  are  partners.^  A  claim  held 
by  a  firm  belongs  to  the  surviving  partner,  who  may  register  it  and  sue 
it  out  in  his  own  name.^  The  omission  of  plaintiff's  Christian  name  is 
not  fatal.' 

An  attorney  may  sign  a  statement  of  a  claim,  for  his  client,  and  if 
the  latter  has  ratified  it,  he  is  entitled  to  the  benefit  of  it  by  his 
sci.  fa.^ 

Where  the  plaintiff  in  scire  facias  upon  a  mechanic's  claim  has  been 
nonsuited,  he  may  file  another  claim  for  the  same  demand  during  the 
pending  of  the  six  months,  and  proceed  thereon,  though  the  former 
claim  remains  on  the  records  of  the  court.^"  So,  if  the  claim  filed  was 
not  sustained  by  law,  the  claimant  might  file  a  second  claim,  the  first 
being  a  nullity." 

1  Smaltz  V.  Hogg,  4  Phila.  R.  99.  «  In  the  matter  of  Gilbert  Hill's  Es- 

'  Purd.  Dig.  713,  Pamph.  L.  238.  tate,  3  P.  L.  J.  323. 

''  Lehman  v.  Thomas,  5  W.  &  S.  262.  '  Donahoo  v.  Scott,  2  Jones  45. 

•  Purd.  Dig.  710,  Pamph.  L.  697.  "  Bournonville  v.   Goodall,   10  Barr 

*  Black's  Appeal,  2  W.  &  S.  179.  133. 

"  Knabb's  Appeal,  10  Barr  186.  "  Chambers  v.  Yarnall,  3  Harris  265. 

'  Davis  V.  Church,  1  W.  &  S.  240. 
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The  claim  need  not  be  filed  against  one  who  was  not  the  owner  when 
the  building  was  commenced,  but  became  so  afterwards.  The  name  is 
only  a  circumstance  to  specify  the  property,  and  give  notice  to  pur- 
chasers ;  and  entire  accuracy  as  to  the  ownership  may  not  be  indispen- 
sable ;  the  act  requires  only  the  name  of  the  reputed  owner.  There  is 
no  provision  for  bringing  in  subsequent  purchasers  as  terre-tenants.' 
But  the  person  who  was  owner  at  the  time  the  claim  was  filed  may  be 
named  as  such.^ 

The  omission  of  the  initial  letter  of  the  owner's  middle  name  is 
immaterial.' 

When  contract  made  with  builder,  builder  alone  need  be  named. — ■ 
The  act  requires  the  contractor  to  be  named  only  where  the  contract 
was  made  with  the  builder  distinct  from  the  owner.*  Naming  wrong 
persons  as  contractors  is  a  fatal  error.*  The  person  who  owned  the 
building  when  the  work  was  done,  and  who  erected  it,  may  be  named 
as  contractor  ;  and  a  subsequent  purchaser  joined  as  owner.' 

Separate  liens. — The  spirit  and  object  of  the  act,  authorize  a  mate- 
rial-man, who  has  furnished  materials  to  one  contractor  jointly  and 
indiscriminately,  for  the  use  of  two  buildings  owned  by  different  par- 
ties, to  divide  his  bill,  and  file  a  separate  lien  against  each  building.' 
(2) .  Statement  of  the  Amount  claimed,  the  Nature  of  the  Work, 
the  Kind  and  Amount  of  the  Materials,  and  the  Time 
when  the  Work  was  done  or  the  Materials  furnished. 

Precision  in  claim. — As  to  the  degree  of  precision  required  in  the 
claim,  it  has  been  decided  that  certainty  to  a  common  intent  is  suffi- 
cient.' The  amount  claimed  is  to  be  set  out,  and  the  spirit  of  the  act, 
looking  to  its  evident  object,  demands  that  this  should  be  done  in 
reference  to  each  subject,  forming  a  distinct  matter  of  account,  and  not 
by  the  averment  of  a  sum  in  gross  for  all.  The  amount  claimed  for 
work  should  be  separate  from  that  claimed  for  materials.^  But  where 
the  building  has  been  erected  under  a  contract  for  a  round  sum,  no 
separation  of  the  value  of  the  work  from  that  of  the  materials  is  neces- 
sary in  the  claim."  And  under  the  Act  of  March  24th  1849,  §  2," 
which  allows  in  Chester  and  Philadelphia  counties  a  lien  to  be  filed  for 
the  aggregate  value  of  work  and  materials,  in  cases  where  such  value 
can  only  be  ascertained  by  measurement,  or  is  the  subject  of  a  spe- 
cial contract,  it  has  been  held  that  a  claim  for  a  gross  sum  for  work 
and  materials  is  good.'^ 

Specification  (rf items. — The  section  which  we  are  discussing  requires 
a  specification  of  the  items  of  work  done  and  materials  furnished.  It 
is  customary  to  annex  a  bill  of  particulars  to  the  claim  and  refer  to  it 
therein  ;  when  this  is  done  the  bill  of  particulars  is  part  of  the  claim, 

1  Jones  V.  Shawhan,  4  W.  &  S.  262.  son   v.   Murray,  2   Barr   76 ;    Shaw  u. 

^  ^ullivan  v.  Johns,  5  Whart.  366.  Barnes,  5  Barr  18 ;  Knabb's  Appeal,  10 

3  Knabb's  Appeal,  10  Barr  186.  Barr  186';  Calhoun  v.  Mahon,  2  Harris 

*  Ibid.  58. 

'•  Hershey  v.  Odd  Fellows'  Hall,  S.  C,  "  Noll  v.  Swineford,  6  Barr  187. 

May  19th  1853,  Bright.  Purd.  578,  note  "  Stiles  v.   Leamy,  D.   C.    Phila.,   7 

(p):  Leg.  Int.  19 ;  Phila.  R.  29 ;  Haines  v. 

«  Sullivan  v.  Johns,  5  Whart.  366.  Burr,  D.  C.  Phila.,  7  Leg.  Int.  54  ;  Phila. 

'  Davis  V.  Parr,  1  Harris  167 ;  Harper  K.  52. 

V.  Keeley,  5  Harris  234.  "  Purd.  Dig.  710,  Pamph.  L.  675. 

8  Ewing  V.  Barra«.  4  W.  &  S.  467 ;  "  Thorn  v.  Heugh,  9  Leg.  Int.  46,  D. 

Washburn  v.  Russel,  I  Barr  500 ;  Simp-  C.  Phila. ;  Phila.  K.  322. 
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and  a  specification  in  it  of  matters  necessary  to  be  particularly  set 
forth,  cures  any  defect  in  this  respect  in  the  claim  itself.' 

It  was  held  in  Noll  v.  Swineford,^  that  where  work  and  materials 
ar&  joined  in  the  same  claim,  the  items  for  work  must  be  separately 
stated  from  those  for  materials.  The  legislature,  by  a  special  act 
limited  to  Chester  and  Philadelphia  counties,'  authorized  claims  for 
work  and  materials  to  be  filed  without  making  this  separation,  in  cases 
where  the  value  could  only  be  ascertained  by  measurement,  or  where 
there  had  been  a  specific  contract. 

Claim  on  contract. — Where  the  claim  is  filed  upon  a  contract,  and 
the  claim  asserts  the  work  to  have  been  done  as  contracted  for,  it  is 
not  necessary  to  set  out  the  items  or  dates.*  Therefore,  though  the 
bill  of  particulars  be  for  the  building  of  a  house  in  one  item  without 
any  particulars,  this  is  not,  on  its  face,  defective.^  Nor  is  a  specifica- 
tion of  items  necessary  when  the  completion  of  the  contract  is  dis- 
pensed with,  there  having  been  a  partial  performance  of  it,^  the  con- 
tract being  substantially  set  out.'' 

When  work  has  been  performed  by  a  mechanic  under  a  special  con- 
tract, and  he  afterwards,  under  the  authority  of  the  Act  of  1845,' 
files  a  lien,  it  was  Jield,  that  a  reference  to  the  special  contract  in 
such  claim  is  unnecessary.' 

O'Brien  v.  Logan  established  that  a  reference  in  a  mechanics'  claim 
to  a  special  contract,  where  there  is  one,  is  not  indispensable ;  and 
Young  V.  Lyman"  established  that  it  is  not  necessary  to  set  forth  items  ; 
but  neither  of  them  went  so  far  as  to  dispense  with  the  nature  of  the 
work  or  materials,  with  a  specification  of  the  building,  strictly  so  called, 
that  would  exclude  work  done,  or  materials  supplied  for  anything  else." 

A  claim  setting  forth  in  one  bill  the  items  of  materials  furnished 
and  work  done,  under  their  respective  dates,  is  sufficient.'^  In  general, 
a  claim  for  materials  furnished,  without  specification  of  kind  or  quality, 
is  bad.''  A  claim  which  omits  to  state  the  nature  and  value  of  the  work 
done,  and  the  amount  and  kind  of  materials  furnished,  is  incurably 
defective.'* 

The  following  statement,  "  the  sum  of  one  hundred  dollars,  being  a 
debt  contracted  for  materials  (to  wit),  lumber  furnished  on  the  5th, 
6th,  11th,  12th,  18th,  and  24th  days  of  February  1847,"  was  held 
insufficient,  there  being  no  statement  of  the  amount  of  the  lumber 
furnished.'^ 

A  claim  for  "  materials,  viz.,  plastering  found  and  provided  in  the 
erection,  &c.,  within  the  six  months  last  past,"  a  bill  of  which  mate- 

'  Knabb's  Appeal,  10  Barr  186  ;  Bayer  S.  537. 

V.    Reeside,    2    Harris     167;    Hill    v.  *  Stiles «.  Leamy,  D.  C.  Phila.,  7  Leg: 

McDowell,  2  Harris  175  ;   Haviland  v.  Int.  19  ;  Phila.  R.  29. 

Pratt,  D.  0.  Phila.,  9  Leg.  Int.  98 ;  Phila.  '  Young  v.  Lyman,  9  Barr  449. 

R.  364 ;  Haines  v.  Burr,  D.  C.  Phila.,  7  ^  See  supra,  p.  427. 

Leg.  Int.  54 ;  Phila.  R.  52.  '  O'Brien  v.  Logan,  9  Barr  97.     See 

''  Barr  187.    See  however  Richabaugh  Bolton  v.  Johns,  5  Barr  145. 

V.  Dugan,  7  Barr  394.  '»  9  Barr  449. 

'  Act  of  March  24th  1849,  Purd.  Dig.  "  Barclay's    Appeal,    1   Harris    497. 

710,  Pamph.  L.  675.  Per  curiam. 

*  Haines  v.  Burr,  D.  C.  Phila.,  7  Leg.  "  Knabb's  Appeal,  10  Barr  186. 

Int.  54 ;  Phila.  R.  52.  "  Lauman's  Appeal,  8  Barr  473. 

'  Ibid. ;  Young  v.  Lyman,  9  Barr  449,  "  Singerly  v.  Cawley,  2  Casey  248. 

overruling  Hoatz  v.  Patterson,  5  W.  &  '^  Heron  v.  Robinson,  2  Parsons  248. 
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rials  was  annexed  as  follows:  "To  plastering  house,  &c.,  $51.68  ;" 
there  being  no  date,  or  further  specification  of  the  materials  used,  was 
held  sufiScient  after  verdict.^ 

After  judgment  no  advantage  can  be  taken  of  want  of  specifica- 
tion.— After  judgment  has  been  had  upon  a  mechanics'  claim,  the  want 
of  a  specification  of  the  nature  and  kind  of  materials  furnished,  can- 
not be  taken  advantage  of  by  creditors  contesting  the  plaintiiF's  right 
to  participate  in  the  proceeds  of  a  sherifi''s  sale.^ 

A  claim  for  so  many  "  feet  of  lumber,  third  common,"  was  held  a 
sufficient  specification  of  quality  after  verdict,  and  a  motion  in  arrest 
of  judgment  was  dismissed.' 

Time. — In  regard  to  the  precision  required  in  the  claim,  in  the 
statement  of  the  time,  it  is  sufficient  if  those  interested  may  ascertain 
the  period  during  which  the  delivery  of  the  materials  was  effected,  or 
the  work  was  done  so  as  to  individuate  the  transaction.* 

Unless  the  time  at  which  the  work  was  done,  or  the  materials  fur- 
nished, is  stated  in  the  claim,  or  bill  appended  to  it,  the  claim  is  defect- 
ive.' A  mere  declaration  that  the  materials  were  furnished  within 
six  months  before  the  filing  of  the  claim  is  not  sufficient.*  A  date  or 
dates  must  be  given  by  which  such  allegation  can  be  verified.'  A 
claim  for  bricks,  stated  to  have  been  delivered  within  six  months  from 
the  date  of  filing  the  claim,  and  stating  the  date  on  which  the  last  were 
delivered,  is  sufficient.'  So  a  statement  that  the  work  was  done  and 
the  materials  furnished  between  two  certain  dates  is  good.'  In  a  claim 
for  work  and  materials  a  statement  in  this  form,  "  within  the  six 
months  last  past,  to  wit,  between  the  1st  of  June  1848  and  1st  April 
1849,"  is  sufficient  as  to  date  after  verdict.'" 

If  there  is  but  one  date  in  the  bill  it  is  presumed  to  relate  to  all  the 
items,  both  for  work  done  and  materials  furnished."  The  time  the  work 
was  done  and  materials  furnished  are  sufficiently  set  forth  in  this  state- 
ment, viz.:  "June  30th  1847.  To  building  63|  perches  at  $1.50,  and 
materials,  $95.50.  July  39th.  To  18  perches  in  cellar  doors,  at  $1.50, 
$19.50.  June  30th.  To  38  feet  belt  sills,  &c.,  at  40  cents,  $15.20." 
The  date  is  presumed  to  be  the  time  the  work  is  completed,  and  the 
quantity  ascertained.'^ 

A  claim  which  does  not  state  the  year  in  which  the  work  was  done 
is  bad,  and  the  defect  cannot  be  supplied  by  parol  evidence. '^  Such  a 
claim  will  be  stricken  off  on  motion.'*    But  where  the  bill  of  particulars 

'  Shaw  e.  Barnes,  5  Barr  18.  /Baptist  Church  v.   Trout,  4   Casey 

'  Lauman's  Appeal,  8  Barr  473.  153. 

'  Ferguson  v.  Vollum,  D.  C.  Phila.,  8  °  Calhoun  v.  Mahon,  2  Harris  56. 

Leg.  Int.  64;  Phila.  R.  181.  »  Driesbaoh   v.   Keller,   2   Barr    77; 

*  Knabb's  Appeal,  10  Barr  186 ;  Cal-  Thorn  v.  Heugh,  D.   C.  Phila.,  9  Leg. 

houn  V.  Mahon,  2  Harris  58.  Int.  46  ;  1  Phila.  R.  322;  Riohabaugh  v. 

6  Rehrer  v.  Zeigler,  3  W.  &  S.  258 ;  Dugan,  7  Barr  394. 

Witman  v.   Walker,   9   W.   &   S.    183;  ">  Bayer ».  Reeside,  2  Harris  167  ;  Hill 

Driesbach  v.  Keller,  2  Barr  78  ;  Barker  v.  McDowell,  2  Harris  175. 

V.  Maxwell,  8  Watts  478 ;   Milligan  v.  "  Knabb's  Appeal,  10  Barr  186. 

Hill,  4  Phila.  R.  52.  "  Donahoo  v.  Scott,  2  Jones  45. 

"  Lehman  v.  Thomas,  5  W.  &  S.  262 ;  '"  Rehrer  v.  Zeigler,  3  W.  &  S.  258 ; 

Witman  v.  Walker,  9  W.  &  S.  186  ;  Shaw  but  see  Shaw  v.  Barnes,  5  Barr  20. 

jj.  Barnes,  5  Barr  21.     But  this  was  held  "  Reneker  v.   Hill,  C.    P.  Phila.,  15 

sufficient  after  verdict:  Shaw  v.  Barnes,  Leg.  Int.  124. 
ubi  sup. 
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filed  March  7th  1846,  commenced  "  1846  September  12th,"  and  went 
on  to  recite  that  the  materials  were  delivered  within  six  months,  it  was 
held  that,  under  this,  evidence  was  admissible  of  materials  furnished  in 
September  1845.' 

Whether  dates  stated  under  a  videlicet  may  be  construed  to  refer  to 
each  of  several  subjects  of  claim  set  out  in  a  mechanics'  lien.    Query. ^ 

Want  of  date  in  a  claim  is  cured  by  a  verdict.' 

A  lumber-merchant  should  be  able  to  give  day  and  date  for  fivery 
item,  and  a  mechanic  to  state  the  commencement  and  completion  of  the 
job  with  convenient  certainty.^  But  the  claimant  is  not  tied  down  to 
strict  proof  that  the  materials  were  furnished  on  the  particular  days 
set  forth  in  the  bill  of  particulars.^  And  where  the  claim  is  filed  for 
work  done  or  materials  furnished  under  an  entire  contract,  but  one 
date  need  be  stated  ;  and  if  the  evidence  establish  that  the  completion 
of  the  contract  was  within  six  months  prior  to  the  filing  of  the  claim, 
it  will  be  sujficient,  although  the  day  stated  in  the  claim  as  the  time 
of  completion,  and  that  proved  on  the  trial,  may  not  be  the  same.® 
But  where  there  is  but  one  charge  for  work  and  materials  in  the  claim, 
either  it  must  be  stated  therein  when  the  work  was  begun  and  when 
finished,  so  as  to  show  on  its  face  that  this  was  done  within  six  months 
last  past,  or  the  actual  date  must  be  proved  on  the  trial.^  But  it  seems 
that  where  but  a  single  article  was  furnished  which  required  time  for 
its  completion,  as  a  chandelier  or  a  heater,  a  single  date  in  the  claim, 
being  the  day  on  which  the  last  work  was  done  and  the  article  com- 
pleted, is  sufficient.'* 

But  if  the  evidence  as  to  the  dates  when  the  work  was  done  or 
materials  furnished  does  not  agree  with  the  dates  averred  in  the  bill 
of  particulars,  the  plaintiff  cannot  recover.' 
3.   The  Description  of  the  Building. 

The  rule  of  certainty  to  a  common  intent,  or,  as  it  is  elsewhere 
styled,  "  convenient  certainty," '"  applies  to  the  degree  of  precision 
required  in  the  description  of  the  property  against  which  the  claim  is 
filed." 

Sufficient  descriptions. -^li  the  premises  are  not  properly  described 
no  title  can  be  made  under  the  proceedings.'^  But  a  trifling  mistake  in 
the  description  will  not  invalidate  the  claim,  provided  the  property  be 
described  in  such  a  way  as  to  its  locality,  size,  and  number  of  stories, 
or  in  any  other  way  as  may  be  sufficient  to  identify  it,  and  prevent 
mistakes  on  the  part  of  purchasers  or  creditors."  The  question  of 
identity  is  usually  for  the  jury."    A  claim  against  the  owner  of  a 

1  Hillary  v.  Pollock,  1  Harris  186.  »  Milligan  v.  Hill,  D.  C.  Phila.,  17 

'  Noll  V.  Swineford,  6  Barr  187.  Leg.  Int.  125. 

^  Shaw  !).  Barnes,  5  Barr  20.  «  Washburn  v.  Ruasel,  1  Barr  500 

'  Lehman  v.  Thomas,  5  W.  &  S.  263,  Simpson  v.  Murray,  2  Barr  76 ;  Dries- 

per  curiam.  bach  v.  Keller,  2  Barr  77. 

*  Hayiland  v.  Pratt,  D.  C.  Phila.,  9  "  Ewing  v.  Barras,  4  W.  &  S.  467 ; 

Leg.  Int.  98  ;  1  Phila.  R.  364.  Shaw  v.  Barnes,  5  Barr  20 ;  Simpson  v. 

"  Baptist  Church  v.   Trout,  4  Caaey  Murray,  2  Barr  76. 

153.  12  SimpgQn  j,_  Murray,  2  Barr  76. 

'  EUice  V.  Paul,  D.  C.  Phila.,  2  Phila.  "  Ewing  v.  Barras,  4  W.  &  S.  467 

R.  102.  Simpson  v.  Murray,  2  Barr  76. 

«  Young  V.  Elliott,  D.   C.   Phila.,  2  "  Kennedy  e.  House,  5  Wright  39. 

Phila.  R.  352.  J                .            & 
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"  three-storied  brick  house,  situate  on  the  south  side  of  Walnut  street, 
between  Eleventh  and  Twelfth  streets,  in  the  city  of  Philadelphia," 
filed  under  the  Act  of  1806,  described  the  house  with  sufiScient  cer- 
tainty.^ And  the  following  description  was  held  sufficient  after  ver- 
dict :  "  On  the  north  side  of  Lombard  street,  west  of  Ninth  street, 
adjoining  Stephen  Smith's  lot  on  the  east,"  the  number  of  stories  of 
the  house  not  being  mentioned.^  A  claim  described  the  building  as 
situate  "  on  the  west  side  of  Thirteenth  street,  between  Vine  and 
James  streets,  in  the  county  of  Philadelphia."  In  point  of  fact,  the 
building  was  situate  between  Callowhill  and  James  streets,  Callowhill 
intervening  between  Vine  and  James.  Held,  that  the  description  was 
sufficiently  certain  ;  the  defendant  having  no  other  house  in  Thirteenth 
street.' 

A  claim  describing  a  building  as  situated  "  in  Dillersville,  adjoining 
land  of  P.  Hentz  and  Pennsylvania  Railroad,"  was  held  sufficiently 
certain,  it  not  being  shown  that  there  was  any  other  building  there 
answering  to  that  description.''  And  a  claim  against  a  building, 
"  situate  in  U.  township,  M.  county,  belonging  to  J.  M.  H.,  adjoining 
lands  of  J.  L.  and  others,  being  36  feet  front  by  30  deep,"  is  suffi- 
cient, it  not  appearing  that  J.  M.  H.  had  other  lands  in  the  same 
township.' 

Insufficient  descriptions. — A  description  of  the  property  as  "  a  tract 
of  land  in  Clarion  county,  on  the  waters  of  the  Clarion  river,  with  one 
double  saw-mill  thereon,  situate  on  the  east  side  of  the  said  river,"  is 
bad  for  indefiniteness.^  And  a  description,  "  a  house  and  stable  in 
North  Queen  street,  adjoining  property  of  Jacob  Geecher  and  others," 
the  name  of  the  owner  or  reputed  owner  not  being  given,  is  bad  for 
uncertainty.'^ 

The  description  of  the  lot  in  the  claim  filed  is  not  material,  if  the 
locality  and  the  building  be  designated,  until  a  sale  is  had  according 
to  it.  Even  after  execution  issued,  either  party  may  have  the  bounda- 
ries designated  under  the  direction  of  the  court.* 

A  claim  for  work  done  for  and  about  the  construction  of  the  said 
■  building  (describing  it)  and  appurtenances,  is  not  sufficiently  certain.' 
But  if  a  claim  for  lumber  furnished,  "  in  and  about  the  erection  and 
construction  of  the  said  building  and  appurtenances,^'  describing  the 
building,  be  accompanied  by  a  bill  of  particulars,  in  which  it  is  stated 
that  the  lumber  was  "  delivered  for  the  Odd  Fellows'  Hall,  at  Colum- 
bia, Pa.,"  it  is  a  sufficient  compliance  with  the  requirements  of  the 
statute.^"  And  so  a  claim  for  a  certain  sum,  as  a  balance  of  "  the  con- 
tract price  for  the  erection  and  construction  of  the  building,  and  the 
materials  furnished  for  the  same,"  might  be  sufficient  to  control  a  sub- 
sequent repugnant  allegation,  that  the  work  and  materials  were  done  and 
furnished  "  for  and  about  the  erection  and  construction  of  the  building 
and  appurtenances."     And  the  uncertainty  in  a  description  of  the  pro- 

'  Barker  v.  Conrad,  12  S.  &  R.  301.  '  Hill's  Estate,  C.  P.  Lancaster,  3  P. 

^  Shaw  V.  Barnes,  5  Barr  20.  L.  J.  323. 

'  Springer  v.  Keyser,  6  Whart.  187.  *  Nelson  v.  Campbell,  4  Casey  156. 

*  Siaaffer  v.  Hull,  C.  P.  of  Lancaster,  '  Barclay's  Appeal,  1  Harris  495. 

3P.  L.J.  321.  ""Odd   Fellows'   Hall  v.   Masser,   12 

5  Knabb's  Appeal,  10  Barr  186.  Harris  507. 

«  Washburn  v.  Russel,  1  Barr  499.  "  Singerley  v.  Cawley,  2  Casey  248. 
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perty  in  the  claim,  as  a  building  and  appurtenances,  may  be  cured  by 
the  bill  of  particulars  ascertaining  the  nature  of  the  appurtenances.' 

Whether  the  description  is  correct  is  a  question  for  the  jury.^  It 
matters  not  whether  any,  or  what,  curtilage  is  described  in  the  claim 
filed,  for  the  law  provides  for  the  settlement  of  this,  as  part  of  the  pro- 
ceeding, according  to  the  purposes  of  the  building.^ 

Irregular  claims  may  he  stricken  from  record. — The  court  has 
necessarily  summary  power  to  strike  from  the  public  record  an  irre- 
gular claim.  This  may  be  done  on  motion,  on  petition  and  answer  or 
demurrer.* 

Amendment  without  notice  when  void. — But  the  record  of  a  claim 
cannot  be  amended  by  an  alteration  in  the  description  of  the  premises, 
so  as  to  affect  a  bond  fide  purchaser  without  notice.  Such  amendment, 
if  allowed,  will  not  affect  the  previously  acquired  rights  of  a  purchaser, 
as  to  him  the  amendment  is  a  nullity.' 
4.  Joint  or  Apportioned  Claims. 

Where  several  adjoining  houses  had  been  erected  at  the  same  time, 
and  belonging  to  one  person,  diiEculties  arose  under  the  Act  of  1806, 
as  to  whether  the  claim  should  be  joint,  embracing  the  whole,  or  should 
be  apportioned  among  the  houses.  It  was  indeed  sometimes  impossible 
for  the  mechanic  or  material-man  to  specify  the  exact  amount  of  work 
done  or  materials  furnished  for  each  house. 

Act  of  1831.— To  remedy  these  difficulties  the  Act  of  March  30th 
1831,"  §  4,  provides  that  it  shall  and  may  be  lawful  for  the  person  who 
has  furnished  materials  for  two  or  more  adjoining  buildings,  built  by 
the  same  person,  owner  of  the  same,  and  debtor  for  such  materials,  to 
file  with  his  claim  an  apportionment  of  the  amount  thereof  among  such 
buildings  ;  and  each  of  such  buildings  shall  be  subject  to  the  payment 
of  its  apportioned  share  of  the  debt  contracted,  in  the  manner  provided 
by  law  in  other  cases. 

Act  of  1850.— The  Act  of  April  25th  1850,  §  38,''  extends  this 
privilege  to  claimants  for  work  done,  or  for  work  done  and  materials 
furnished,  where  the  same  are  furnished  under  one  contract. 

And  the  Act  of  June  16th  1836,  §  13,*  declares  such  an  appor- 
tionment obligatory  on  the  part  of  the  claimant  for  materials,  otherwise 
such  claim  shall  be  postponed  to  other  lien-creditors  ;  and  the  lien  of 
such  claimant  shall  not  extend  beyond  the  amount  designated  as  against 
other  lien-creditors.  It  is  well  settled  that  the  Act  of  1836  autho- 
rizes the  filing  of  a  joint  claim  for  work  and  the  apportionment  of  the 
same  among  several  buildings.' 

'  Killingsworth  v.  Allen,  1).  C.  Phila.,  that  the  Acts  of  1831  and  1836  were  con- 

8  Leg.  Int.  127  ;  Phila.  R.  220.  fined  to  claims  for  materials,  and  did  not 

'^  Ewing  V.  Barras,  4  W.  &  S.  467.  include  claims  for  work.    At  the  next  ses- 

'  Pretz    and    Geusler'a    Appeal,    11  sion  of  the  legislature,  the  Act  of  April 

Casey  849.  25th  1850,  I   38  [vide  supra),   put  an 

•  Lehman  v.  Thomas,  5  W.  &  S.  263.  end  to  the  doubts,  by  expressly  extend- 

^  Armstrong   v.  Hallowell,  11  Casey  ing  to  claimants  for  work,  the  privilege 

485.  of  filing  with  the  claim  an  apportionment 

"  Purd.  Dig.  711,  Pamph.  L.  243.  of  the  amount  among  the  several  build- 

'  Purd.  Dig.  711,  Pamph.  L.  576.  ings.      But   this   act  does    not  seem  to 

'  Purd.  Dig.  711,  Pamph.  L.  699.  compel  such  apportionment  of  claims  for 

°  Donahoo  v.  Scott,  2  Jones  45.     The  work,  as  was  done  by  the  13th  section 

District  Court  of  Philadelphia  in  McNa-  of  the  Act  of  1836,  in  the  case  of  claims 

mee  v.  Stoever,  June  30th  1849,  decided  for  materials. 
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Adjoining  buildings — Same  ownership  required. — The  buildings 
embraced  in  a  joint  claim  must  belong  to  the  same  owner,'  and  must  be 
adjoining. 

When  joint  claims  can  and  cannot  ie  filed. — A  joint  claim  cannot, 
therefore,  be  filed  against  two  or  more  separate  blocks  of  buildings 
situate  on  different  streets.^  Nor  against  six  houses  separated  by  an 
intervening  space,  two  being  on  one  side  and  four  on  the  other.^  But 
where  thirty-two  houses  were  erected  by  one  person  on  the  same  piece 
of  ground,  sixteen  of  them  fronting  on  one  street,  and  the  other  six- 
teen fronting  on  another  street  parallel  to  the  first,  the  yards  of  the 
buildings  adjoining  each  other  respectively,  it  was  held  that  they  were 
the  subject  of  a  joint  claim.* 

When  joint  claim  postponed. — A  claim  filed  against  several  build- 
ings but  not  accompanied  by  a  specification  of  the  amount  claimed 
against  each,  and  an  apportionment,  will  be  postponed  to  all  other  liens 
whether  they  existed  at  the  time  of  filing  the  claim  or  accrued  after- 
wards.' But  a  claim  filed  against  the  several  erections  upon  and 
appurtenant  to  one  farm,  need  not  be  apportioned  amongst  the  several 
buildings.' 

Act  of  1848 — Jurisdiction  on  apportioned  liens. — The  Act  of  April 
10th  1848,  §  5,^  provides  that  when  the  aggregate  amount  of  a  joint 
claim  against  two  or  more  buildings  in  the  counties  of  Philadelphia 
(Lancaster),  or  Allegheny,  equals  the  sum  of  which  the  District 
Courts  of  those  counties  respectively  have  jurisdiction,  said  courts 
shall  not  be  deprived  of  their  jurisdiction  for  the  reason  that  the  amount 
apportioned  against  each  building  is  less  than  the  sum  for  which  they 
have  jurisdiction.  And  that  separate  writs  of  execution  may  issue  as 
heretofore  against  all  or  any  of  the  several  apportionments.  The 
District  Courts  had  jurisdiction  before  the  passage  f)f  this  act.' 

Where  a  claim  is  filed  in  a  court  having  no  jurisdiction,  the  proper 
course  is  to  order  it  to  be  stricken  from  the  record  as  it  is  a  nullity.' 

Separate  sci.  fa.  against  each  building. — In  suing  out  an  appor- 
tioned claim  a  separate  scire  facias  must  issue  against  each  building.'" 

Assignee's  claim. — An  apportioned  claim  was  assigned  as  collateral 
security  for  a  debt,  and  upon  a  sale  of  one  of  the  buildings  no  claim 
was  made  by  the  assignee  for  any  part  of  the  proceeds,  which  were 
distributed  among  the  other  lien-creditors.  Afterwards  a  second 
building  was  sold,  and,  the  proceeds  being  in  court  for  distribution,  it 
was  held :  1.  That  the  claim  only,  and  not  the  debt  for  which  it  was 
held  as  collateral  security,  could  be  regarded  as  apportioned  among 
the  buildings.  2.  That  the  assignee's  failure  to  claim  the  proceeds  of 
one  of  the  buildings  sold,  did  not  impair  his  liens  against  the  others. 

'  Where  materials  for  the  use  of  two  '  Campbell  v.  Furneas,  D.  0.  Phila., 

adjoining  buildings,  owned  by  different  9  Leg.  Int.  114;  Phila.  R.  372. 

parties,  were  furnished  jointly  and  in-  *  Taylor   v.   Montgomery,   8    Harris 

discriminately  to  one  contractor,  it  was  443. 

held  that  the   material-man  might  ap-  *  Thomas  v.  James,  7  W.  &  S.  381. 

portion  his  bill,  so  as  to  file  a  separate  "  Lauman's  Appeal,  8  Barr  473. 

claim  against  each  building:  Davis   v.  '  Purd.  Dig.  713,  Pamph.  L.  449. 

Farr,  1  Harris  167  ;  Harper  p.  Keeley,  *  Woodruff  b.  Chambers,  1  Harris  132; 

5  Harris  234.  Curry  v.  Spink,  11  Harris  58. 

'  Chambers  v.  Yarnall,  3  Harris  265 ;  "  Curry  v.  Spink,  11  Harris  58. 

Goepp  V.  Garti^er,  11  Casey  130.  "*  Jones  v.  Shawhan,  4  W.  &  S.  264. 
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3.  That  his  having  relinquished  his  right  to  the  proceeds  of  one  build- 
ing did  not  debar  him  from  claiming  his  whole  debt  from  the  sale  of 
the  others,  this  debt  being  less  in  amount  than  the  face  of  the  liens 
upon  those  others,  held  by  him  as  collateral  security  for  said  debt.' 
5.  Limitation  of  Lien  of  Claim  filed. 

The  24th  section  of  the  Act  of  June  16th  1836,^  prescribes  that  the 
lien  of  a  debt  for  which  a  claim  may  have  been  filed  shall  expire  at 
the  end  of  five  years  from  the  day  of  filing  such  claim,  unless  revived 
by  scire  facias,  as  provided  in  the  case  of  judgments ;'  and  if  so 
revived,  such  lien  shall  continue  for  another  period  of  five  years,  and 
so  on,  unless  extinguished  by  sheriff's  sale  or  otherwise. 

The  issuing  of  a  scire  facias  within  five  years  is  sufficient  to  keep 
alive  the  lien  ;*  but  it  must  be  duly  prosecuted,'  though  judgment  is 
not  obtained  till  after  the  five  years.*  The  proceeding  by  scire  facias 
to  continue  the  lien  of  a  mechanics'  claim,  is  analogous  to  the  proceed- 
ing to  continue  the  lien  of  a  judgment,  which  is  discussed  hereafter;'^ 
and  is  not  to  be  confounded  with  the  ordinary  proceeding  by  scire 
facias  to  obtain  a  sale  of  the  property  bound  by  the  lien,  which  we 
shall  now  explain. 

It  is  decided  that  a  scire  facias  issued  within  five  years,  to  establish 
the  right  to  enforce  a  mechanics'  claim,  or  have  execution  on  a  judg- 
ment, will  revive  the  lien  incidentally  and  by  legal  construction, 
although  not  purporting  to  be  for  the  purpose  of  reviving.' 

III.   Of  the  Scire  Facias. 

1.  Form  of  the  Writ. 
The  form  of  this  writ,  as  prescribed  by  the  15th  section  of  the  Act 
of  June  16th  1836,'  is  as  follows  : — 

county,  ss.  The  Commonwealth  of  Pennsylvania: 


To  the  sheriff  of  said  county,  greeting :  Whereas hath  filed 

a  claim  in  our (^courf),  for  the   county   of  ,  against 

,  for  the  sum  of ,  for  (work  done  or  materials  furnished 

as  the  case  may  be,')  to  (or  for)  a  certain  building,  to  wit  (describing 
it  as  in  the  claim).     And  whereas,  it. is  alleged  that  the  said  sum  still 

remains  due  and  unpaid  to  the  said ,  now  we  command  you,  • 

that  you  make  known  to  the  said ,  and  to  all  such  persons  as 

may  hold  or  occupy  the   said  building,  that  they  appear  before   the 

judges  of  our  said  court,  at  a  court  of  ,  to  be  held  at , 

on  the day  of next,  to  show,  if  anything  they  know  or 

have  to  say,  why  the  said  sum  of should  not  be  levied  of  the 

said  building  to  the  use  of  the  said ,  according  to  the  form  and 

effect  of  the  Act  of  Assembly  in  such  case  ma'de  and  provided,  if  to 
them  it  shall  seem  expedient,  and  have  you  then  and  there  this  writ. 

Witness,  . 

•  Appeal  of  Bank  of  Pittsburgh,  5     319. 

Casey  330.  «  Ward  v.  Patterson,  10  Wright  372. 

'  Purd.  Dig.  713,  Pamph.  L.  701.  '  See  post.  Section  X. 

'  See  post,"  Sci.  Fa.  to  revive  the  Lien  '  Dougherty's  Estate,  9  W,  &  S.  189, 

of  Judgments."  195  ;  Sweeney  v.  McGittigan,  8  Harris 

*  Sweeny  v.  McGettogan,  1  Am.  Law  319;  Cornelius  v.  Junior,  5  Phila.  R.  171. 
Beg.  440.  »  Purd.  Dig.  712,  Pamph.  L.  699. 

"Sweeney  v.   McGittigan,   8   Harris 
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2.  When  and  against  whom  it  issues — Service  and  Return. 
Scire  Facias,  to  what  extent  a  proceeding  in  rem. — A  scire  facias 

upon  a  mechanics'  lien  is  a  proceeding  in  rem,  and  after  the  property 
bound  by  such  lien  has  been  sold  at  a  judicial  sale,  no  scire  facias  will 
lie  upon  the  claim.*  It  is  also  a  proceeding  in  rem  to  this  extent,  that 
a  judgment  in  this  proceeding  is  not  a  general  lien  upon  defendant's 
property,  but  only  upon  the  building  and  land  bound  by  the  claim  ; 
and  the  same  is  true  of  a  revived  judgment,  although  it  may  be  general 
in  form.^ 

Scire  Facias  against  executor  or  administrator. — The  scire  facias 
issues  against  the  contractor  and  the  owner  of  the  building,  or  their 
executors  or  administrators.  When  the  contractor  is  deceased  the 
practice  appears  to  be,  to  sue  out  the  writ  against  his  executor  or 
administrator,  so  far  as  he  is  concerned.*  Although  there  is  no  deci- 
sion upon  the  point,  yet  the  practice  is,  where  the  owner  or  contractor 
dies  before  the  filing  of  the  lien,  to  file  it  against  them  as  though  alive, 
and  to  issue  the  scire  facias  against  the  executor  or  administrator.  It 
seems  that  the  administrators  may  be  substituted  on  the  record  upon 
mere  suggestion  of  the  owner's  death.''  The  mere  fact  that  a  person  has 
been  notified  as  terre-tenant,  does  not  make  him  a  party  to  the  record 
or  liable  for  costs.'^  A  new  defendant  who  has  not  been  made  a  legal 
party,  cannot  be  introduced  on  the  record  at  the  trial.^ 

Issue  and  service  of  writ. — The  writ  must  issue  at  least  fifteen  days 
before  the  return-day  of  the  next  term,'  and  is  to  be  served  like  a  sum- 
mons upon  the  defendant,  if  he  can  be  found  in  the  county,  and  a  copy 
also  is  to  be  left  with  some  person  occupying  the  building,  if  a  dwelling  ; 
if  not  a  dwelling,  a  copy  is  to  be  affixed  upon  the  door  or  front  of  the 
building.' 

A  return  to  a  scire  facias  against  A.  owner,  and  B.  contractor, 
"  served  by  copy  on  A.,  and  by  putting  up  a  copy  in  front  of  the 
building,  and  nihil  as  to  B.,"  is  sufficient.' 

3.  Proceedings  by  the  Defendant  where  no   Scire  Facias  has 

issued. 
If  a  claim  has  been  duly  filed  but  no  scire  facias  has  been  issued 
thereon,  the  owner  or  other  person  interested  in  the  building  may  apply 
by  petition  to  the  court,  setting  forth  the  facts  upon  which  the  court 
may  grant  a  rule  upon  the  claimant  and  others  interested  to  appear  at 
a  time  specified,  and  on  the  return  of  such  rule,  may  proceed  as  if  a 
scire  facias  had  been  issued  by  the  claimant  and  had  been  duly  served 
and  returned.*"  Where  a  rule  was  granted  under  this  section,  the  court 
made  an  order  upon  the  claimant  to  file  a  statement  or  declaration, 
annexing  a  bill  of  items  or  particulars,  and  that  the  defendant  should 
particularly  specify  the  parts  of  the  statement  or  the  items  to  which  he 
objected  ;  and  that  if  claimant  failed  to  comply  with  the  order  before 

•  Anshutz  V.  McClelland,  5  Watts  487.  "  Noll  v.  Swineford,  6  Barr  187. 

2  Simpson  v.  Murray,  2  Barr  76.  '  Act  June  16th  1836,  ?  16,  Purd.  Dig. 

3  Richards  v.  Reed,  8  Leg.  Int.  126.        712,  Pamph.  L.  699. 

<Van   Billiard's   Adm'rs  w.  Nace,  1  »  Act -June  16th  1836,  §  17,  Purd.  Dig. 

Grant's  Cases  233.     And  the  jury  have  712,  Pamph.  L.  699. 

nothing  to  do  with  the  question  whether  '  Donahoo  u.  Scott,  2  Jones  45. 

such    substitution   was    rightly   made :  *"  Act  16th  June  1836, 1  23,  Purd.  Dig. 

Ibid.  713,  Pamph.  L.  701. 

'  Holden  v.  Winslow,  7  Harris  449. 
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a  certain  day,  judgment  of  non  pros,  should  be  entered,  and  the  claim 
stricken  from  the  record.^     When  an  issue  has  been  formed  under  this 
section,  the  plaintiff  cannot  become  nonsuit ;  but  if  he  fails  in  proof, 
the  defendant  is  entitled  to  a  verdict.^ 
4.  Proceedings  after  the  Return. 

Suggestion. — Upon  the  return  of  the  writ  any  other  person  who 
has  filed  a  claim  may  have  a  suggestion,  setting  forth  the  amount  and 
nature  of  his  demand,  entered  on  the  record  of  the  suit,  and  thereupon 
may  have  a  rule  upon  the  defendant  to  appear  and  plead  thereto  as  in 
other  actions.^  If  the  defendant  shall  appear  and  plead  to  such  sug- 
gestion, and  issue  either  in  fact  or  law  be  joined  upon  any  plea,  such 
particular  issue  shall  be  tried  and  determined  as  in  other  cases  ;  if  the 
defendant  does  not  plead  after  due  notice  judgment  is  entered  for  the 
claimant,  and  the  amount  of  the  claim  ascertained  in  the  usual  way,^ 
i.  e.  by  writ  of  inquiry  and  assessment  of  damages. 

Act  of  1862,  if  too  many  persons  joined,  may  amend  hy  striTcing 
out  names  of  those  erroneously  joined. — By  Act  of  April  9th  1862, 
§  1,'  it  is  provided  that,  "  in  all  cases  where  a  claim  is  now  filed,  or 
shall  hereafter  be  filed,  under  the  provisions  of  the  law  to  which  this 
is  a  supplement,  in  which  too  many  persons  are  by  mistake  included  as 
claimants,  owners  or  reputed  owners,  contractors,  architects,  or  builders, 
it  shall  be  lawful  for  the  Court  of  Common  Pleas  of  the  proper  county,- 
and  the  District  Court  of  the  proper  district,  having  jurisdiction,  in 
which  such  claim  shall  be  filed,  to  permit  an  amendment  of  the  same, 
by  striking  thereout  the  names  of  all  such  persons  as  may  be  by  mis- 
take included  therein :  Provided,  That  nothing  in  this  section  shall  be 
construed  or  held  to  apply  to  cases  in  which  verdicts  or  judgments  have 
been  or  may  be  entered  prior  to  the  passage  hereof." 

Judgment  by  default — Who  may  come  in  and  defend — Terre-ten- 
ants— Mortgagees. — After  the  return  of  the  writ,  the  suit  proceeds  as 
in  other  actions  by  scire  facias.  If  the  defendant  does  not  appear, 
judgment  by  default  may  be  taken  against  him.  There  is  no  provision 
in  the  act  for  bringing  in  subsequent  purchasers,  or  other  persons  inte- 
rested a,^terre-tenants.  And  though  the  real  owner  be  not  named  in 
the  scire  facias,  the  plaintiff  is  nevertheless  entitled  to  judgment ;  for 
the  owner  may  defend  on  this  ground  in  an  action  of  ejectment  by  a 
purchaser  at  sheriff's  sale.^  And  a  mortgagee  under  a  mortgage  exe- 
cuted subsequently  to  the  commencement  of  a  building,  is  so  far  a 
terre-tenant  as  to  be  entitled  to  come  in,  and  take  defence  to  the  scire 
facias  on  a  mechanics'  claim  .^  And  the  plaintiff  will  not  be  allowed  to 
amend  on  the  trial,  so  as  to  introduce  a  new  party  upon  the  record, 
who  had  never  been  legally  informed  of  the  proceeding.' 

Affidavit  of  defence. — The  act  requiring  an  afiSdavit  of  defence'  in 
certain  actions,  applies  to  suits  by  scire  facias  upon  mechanics'  liens. 
But  judgment  for  want  of  an  affidavit  of  defence,  cannot  be  given  in 
a  scire  facias  on  a  mechanics'  claim,  when  the  contractor  is  dead,  and 

'  Bortou  ».  Morris,  2  Miles  109.  402. 

"  Walter  v.  Streeper,  Ibid.  348.  «  Christine  ».  Manderson,  2  Barr  363  • 

3  Aot  of  June  16th  1836,  J  19,  Purd.  Anshutz  ».  McClelland,  5  Watts  487.  ' 
Dig.  712,  Pamph.  L.  699.  '  McAdam  v.  Bailey,  9  Lee.  Int.  30- 

*  Ibid.,  i  20,  Purd.  Dig.  712,  Pamph.  1  Phila.  R.  297. 
L-  700.  »  Noll  V.  Swineford,  6  Barr  187. 

'  Purd.  Dig.  Supp.  1281,  Pamph.  L.         "  See  Vol.  I.,  chap.  VIII.,  J  1. 
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his  administrator  is  sued.*  And  where  the  person  named  as  contractor, 
deposes  that  he  is  not,  nor  ever  was,  contractor,  judgment  will  not  be 
given  for  want  of  a  sufficient  affidavit  of  defence.^  But  an  affidavit 
of  defence  by  the  owner  is  insufficient,  which  sets  forth  that  a  release 
of  him  by  the  plaintiff  had  been  executed  and  delivered  to  the  con- 
tractor, under  an  agreement  between  the  owner  and  contractor,  and  at . 
the  request  of  the  contractor  ;  and  that  after  exhibition  to  the  owner, 
the  name  of  plaintiff  was  struck  off  without  the  owner's  knowledge, 
there  being  no  statement  of  a  "  delivery  to  or  for  the  use  of  the 
owner."  ^ 

5.  Defence. 

Acceptance  of  hill  or  note  when  a  discharge  of  lien,  and  when  not. — 
The  question  whether  the  acceptance  of  a  bond  or  note  by  the  claimant 
is  a  discharge  of  his  lien  pro  tanto,  has  been  much  discussed. 

It  has  been  held  that  the  lien  is  not  affected  by  the  acceptance  of  a 
bond  from  the  owner  of  the  building,  and  the  entering  up  of  judgment 
upon  it,  the  claims  being  otherwise  duly  filed.*  But  this  has  been 
doubted.'  And  a  judgment  for  the  plaintiff  in  a  personal  action  may 
be  evidence  on  the  suit  by  scire  facias,  if  it  appear  to  have  been  for 
the  same  cause  of  action,  but  whether  it  bars  the  proceeding  by  scire 
facias — query.'  A  judgment  for  defendant  in  a  personal  action  is  a 
bar  to  a  scire  facias  by  the  same  plaintiff  against  the  builder  for  the 
same  cause. ^  The  acceptance  of  a  sealed  note  from  the  contractor  was 
held  not  to  be  an  abandonment  of  the  lien.*  But  if  a  receipt  for  the 
note  be  given  at  the  foot  of  the  bill,  "  in  full  of  the  above,"  it  is  evi- 
dence of  satisfaction,  which  should  be  left  to  the  jury.'  And  a  nego- 
tiable note  discharges  the  lien,  if  so  intended  by  the  parties,  but  this 
is  a  qSestion  for  the  jury."*  And  if  the  note  given  by  the  owner  to  the 
contractor  on  account  of  the  work  done,  was  afterwards  dishonored 
and  taken  up  by  the  contractor,  it  is  no  bar  to  the  scire  facias.^^ 

The  owner  of  a  building  erected  by  contract  occupies  the  position 
of  a  surety  for  the  contractor  ;  and  therefore  a  binding  agreement  by 
a  claimant  to  give  time  to  the  contractor  without  the  consent  of  the 
owner,  discharges  the  latter  from  the  claim.'''  Therefore  where  a 
material-man  took  the  note  of  the  contractor  for  his  debt  and  extended 
the  time  of  payment,  he  thereby  discharged  the  building.*' 

The  defendant  agreed  to  purchase  bricks  of  the  plaintiff  for  the 
erection  of  a  building,  part  to  be  paid  in  cash,  and  "  the  balance  in 
lumber  at  fair  prices,^'  whenever  called  for,  "from  J.  S.'s  board- 
yard,"  and  the  performance  of  the  agreement  was  guaranteed  by  J.  S. 
Held,  that  the  lien  of  the  plaintiff  was  not  extinguished  by  this  agree- 
ment." 

The  plaintiffs  held  liens  against  certain  buildings,  and  a  sale  of 

'  Kichards  v.  Reed,  D.   C.   Phila.,  8  *  Kinsley  v.  Buchanan,  5  Watts  118 ; 

Leg.  Int.  126.  Odd  Fellows'  Hall  v.  Masser,  12  Harris 

2  Davis  V.  Stratton,  D.   C.   Phila.,  9  507. 

Leg.  Int.  11.  »  Jones  v.  Shawhan,  4  W.  &  S.  257. 

'Wetherill  v.  Harbert,  2  Barr  348.  '"  Seltzer  v.  Coleman,  8  Casey  493. 

*  Thompson's   Case,  2   Browne   297  ;  "  .Johns  v.  Bolton,  2  Jones  339. 

Crean  v.  McFee,  2  Miles  214.  '^  Hill  v.  Witmer,  D..  C.  Phila.,  13  Leg. 

s  Williams  v.  Tearney,  8  S.  &  B.  59.  Int.  69  ;  2  Phila.  R.  72. 

Per  Duncan,  J.  "  Ibid. 

«  Lewis  V.  Morgan,  1 1  S.  &  R.  234.  "  Hinohman  v.  Lybrand,  14  S.  &  R. 

'  Whelan  v.  Hill,  2  Whart.  118.  32. 
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these  being  about  to  take  place  under  execution,  an  agreement  was 
entered  into  between  A.,  who  had  previously  purchased  the  buildings, 
and  the  plaintiffs,  that  the  sale  should  not  prejudice  the  liens  ;  and  that 
A.  should  either  bid  up  the  property  so  as  to  pay  the  liens  in  full,  or 
should  buy  the  property  and  pay  the  liens.  A.  bought  the  property, 
and  afterwards  made  a  general  assignment  for  the  benefit  of  creditors, 
with  .certain  preferences  including  the  liens.  Held,  that  the  agreement 
bound  the  assignees,  and  that  the  liens  continued  against  the  property, 
notwithstanding  the  sheriff's  sale  and  the  assignment.^ 

A  claimant  who  had  separate  demands  against  different  houses  be- 
longing to  the  same  owner,  received  a  payment  without  actual  appro- 
priation on  either  side,  and  suffered  his  lien  on  one  of  the  houses  to 
expire.  Meld,  that  he  could  not  afterwards  appropriate  the  payment 
to  the  discharge  of  the  claim  of  which  the  lien  had  expired,  to  the 
prejudice  of  a  third  person  who  had  purchased  the  property  without 
notice.^ 

An  agreement  between  material-men  and  the  contractor,  that  if  the 
latter  would  take  no  defence  to  the  scire  facias,  the  former  would  look 
to  the  building  alone  and  discharge  him  of  personal  liability,  is  con- 
trary to  the  policy  of  the  law  and  void.^ 

A  judgment  for  defendant  in  a  personal  action  brought  by  a  mechanic 
or  material-man  against  the  owner  of  a  building,  is  a  bar  to  a  scire 
facias  on  a  claim  filed  between  the  same  parties  for  the  same  demand. 
6.  Pleadings.  ' 

No  declaration  is  necessary  in  this  action.* 

Pleas. — The  registry  of  a  mechanic's  claim  is  not  a  record ;  and 
hence  a  plea  of  nul  tiel  record  to  a  scire  facias  on  such  claim  is  bad.^ 
A  plea  denying  that  the  plaintiffs  ever  had  any  claim  is  bad,  because 
it  denies  the  legal  conclusion,  and  not  the  facts  relied  on  by  the  plain- 
tiff.°  The  short  pleading,  "  no  lien,"  is  a  general  demurrer  ;  it  is  so 
uncertain  as  a  form  of  pleading  that  it  should  be  struck  off  on  motion.' 
The  pleadings  should  distinctly  show  the  matters  of  fact  or  law  intended 
to  be  disputed,  and  the  rules  of  court  require  this.*  A  plea  in  bar 
averring  that  the  plaintiffs  were  sub-contractors,  and  that  the  builder 
had  contracted  to  receive  payment  "partly"  in  goods  and  "partly" 
in  money,  in  a  specified  time  not  yet  elapsed,  is  bad,  because  the  fact 
that  the  credit  had  not  yet  expired  is  in  suspension  of  the  remedy,  and 
should  be  pleaded  in  abatement,  and  because  of  the  uncertainty  in 
averring  the  mode  of  payment.' 

Payment. — On  the  plea  of  payment  no  advantage  can  be  taken  of 
the  invalidity  of  the  lien.  Unless  the  facts  averred  in  the  scire  facias 
are  traversed  by  the  plea,  they  are  to  be  taken  fro  confesso.  The 
plea  of  payment  admits  these  facts.'" 

Set-Off. — A  debt  due  by  the  claimant  to  the  contractor  may  be  set 

'  Twelves  v.  Williams,  3  Whart.  485.  Int.  74. 

See  Reed  v.  Robinson,  6  W.  &  S.  331.  '  McDowell  v.  Hill,  D.  C.  All.,  7  Leg. 

^  Barker  u.  Conrad,  12  S.  &  R.  301.  Int.  180. 

'  Young  V.  Burtman,  D.  C.  Phila.,  8  *  Ibid. 

Leg.  Int.  106  ;  Phila.  R.  203.  »  Campbell  v.  Scaife,  D.  C.  All.,  8  Leg. 

^  Ridgway  v.  Hess,  1  Browne  347.  Int.  74  ;  1  Phila.  R.  187. 

'  Davis  V.  Church,  1  W.  &  S.  240.  "  Lewis  v.  Morgan,  11  S.  &  K.  234. 


Campbell  v.  Scaife,  D.  C.  All.,  8  Leg. 
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off  in  the  scire  facias  against  the  owner  and  contractor.'  Unliquidated 
damages  arising  from  defective  performance  of  the'  contract  for  the 
erection  of  the  building  may  be  given  in  evidence  as  a  set-off  against 
the  plaintiff's  claim  in  the  action  by  scire  facias,  but  will  not  authorize 
the  jury  to  find  a  balance  in  favor  of  the  defendant.^ 
7.  Evidence. 

Claim  filed  not  evidence. — On  the  trial  of  the  scire  facias  the  claim 
filed  cannot  be  read  as  evidence  to  the  jury.' 

Contract  evidence. — The  contract  of  the  claimant  with  the  contractor 
may  be  given  in  evidence  on  the  trial  of  a  scire  facias,  although  the 
contractor  had  agreed  with  the  owner  to  make  all  contracts  in  his  own 
name,  and  not  to  make  the  owner  liable.*  Such  contract  between  the 
claimant  and  the  contractor  is  evidence  against  the  owner,  as  to  the 
price  to  be  paid,  but  being  res  inter  alios  acta,  as  regards  the  owner 
it  seems  that  it  is  not  conclusive  against  him,  and  that  he  may  show 
that  the  price  agreed  to  be  paid  by  the  contractor  was  too  high,  beyond 
the  fair  market  value  at  the  time  ;  that  the  contractor  had  been  care- 
less of  the  owner's  interests,  had  made  an  improvident  and  unjust  bar- 
gain ;  or  that  he  had  not  done  as  well  for  the  owner  as  he  would  pro- 
bably have  done  for  himself.^ 

Character  of  contract. — In  a  scire  facias  on  a  claim  filed  for  a  defi- 
nite sum,  evidence  may  be  given  of  a  contract  to  pay  by  measurement 
at  certain  rates,  and  it  is  not  necessary  to  show  that  the  defendants 
agreed  to  pay  the  amount  specified  in  the  claim. ^ 

Booh  of  original  entries. — The  book  of  original  entries  of  the 
plaintiff  is  admissible  to  prove  that  the  materials  were  furnished,  and 
for  the  building  which  is  the  subject  of  the  claim.'  Although  the 
book  of  original  entries  may  not  specify  the  building,  for  which  the 
work  or  materials  were  furnished,  yet  this  may  be  proved  by  parol  evi- 
dence.* In  an  action  on  a  mechanics'  lien,  the  plaintiffs'  book  of  ori- 
ginal entries  is  admissible,  though  the  materials  be  charged  to  the 
owner  of  the  building  instead  of  the  contractor,  if  accompanied  with 
evidence  that  the  contractor  used  them,  and  that  in  a  settlement 
between  him  and  the  owner,  the  money  was  set  apart  to  pay  the  bill.' 
But  in  the  case  of  a  claim  filed  against  a  block  of  buildings,  joint 

'■  Gable  v.  Parry,  1  Harris  181.     See  had  substantially  confessed  and  under- 

also  Hopkins  v.  Conrad,  2  Rawle  316.  taken  to  avoid :  Van  Billiard's  Adm'rs  v. 

^  Bayne  v.  Gaylord,  3  Watts  301.  Nace,  1  Grant's  Cases  233. 

5  Hills  V.  Elliott,  16  S.  &  R.  56.     But         *  Cattanach  v.  IngersoU,  D.  C.  Phila., 

it  may  be  offered  as  a  specification  of  9  Leg.  Int.  7 ;  1  Phila.  R.  285. 
the  plaintiff's  claim.     Ibid,  per  Huston,  *  Ibid. 

J.     But  where  the  defendant  pleads,  1.  «  Hill  v.  McDowell,  2  Harris  175. 

Payment;   2.   That   the   materials    were         '  McMullin  a.  Gilbert,  2  Whart.  277. 

furnished  not  on  the  credit  of  the  build-  And  though  the  charge  in  the  book  is 

inff  but  on  that  of  the  reputed  owner,  and,  against   the   contractor   individually,  it 

3.  That  defendant  had  no  interest  in  the  may  be  shown  that  they  were  furnished 

premises  at  the  time  when  the  materials  on  the  credit  of  that  particular  building : 

were  furnished ;  these  pleas  do  not  tra-  Presbyterian  Church  v.  Allison,  10  Barr 

verse  the  principal  allegation  of  the  plain-  413  ;  Kelley  v.  Brown,  8  Harris  446. 
tiff  that  the  lumber  specified  in  the  claim,  '  Church  y.  Pavis,  9  Watts  304  (over- 

as  filed,  was  furnished  for  the  construe-  ruling  the  dictum  in  Hills  v.  Elliott,  16 

tion  of  the  house,  against  which  the  lien  S.  &  R.   56) ;  Chambers  v.  Yarnall,  3 

is  sought  to  be  enforced.     In  such  case  Harris  265  ;  Kelly  v.  Brown,  8  Harris 

it  was  proper  to  read  the  claim  to  the  446. 
jury  as  the  claim  which  the  defendant         '  Barbier  v.  Smith,  2  Wright  296.      ^ 
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entries  in  the  book  of  original  entries  of  the  claimant  for  lumber  fur- 
nished for  the  same  and  another  block,  unaccompanied  by  other  evi- 
dence to  show  that  the  lumber  was  furnished  for  the  block  in  question, 
are  not  admissible  in  evidence.^  The  book  may  be  given  in  evidence 
though  it  contradicts  the  claim  as  filed,  and  the  whole  matter  may  be 
explained.^  And  though  the  books  were  kept  in  ledger  form,  yet  if 
accompanied  by  parol  proof  that  the  entries  were  fairly  made,  and 
the  lumber  was  delivered,  they  are  competent  evidence  to  go  to  the 
jury.' 

In  a  scire  facias  founded  on  a  claim  for  lumber,  where  the  whole 
amount  contracted  for  was  not  furnished,  partial  payments  on  account 
may  be  given  in  evidence  to  show  that  the  contract  was  not  entire,  and 
consequently  that  the  plaintiff  was  entitled  to  recover  the  value  of  the 
lumber  actually  furnished.* 

Under  the  plea  of  payment,  evidence  of  payment  in  goods  is  admis- 
sible, and  the  rules  of  the  Common  Pleas  do  not  alter  this  rule.^ 

Witness — Release  when  required. — A  contractor  who  is  joined  with 
the  owner  is  not  a  competent  witness  for  his  co-defendant,  on  account 
of  his  liability  to  indemnify  the  owner  for  costs,*  unless  released  by 
the  owner.^  If  the  contractor's  sureties  are  making  the  defence  for 
their  own  protection,  and  procure  a  release  from  the  owner,  and  use  it 
to  make  the  contractor  a  competent  witness,  it  is  tantamount  to  a 
release  by  themselves,  and  the  witness  is  thereby  made  competent 
without  a  direct  release  from  the  sureties.*  But  the  contractor  is  a 
competent  witness  for  the  plaintiff.' 

Admissions. — And  the  admissions  of  the  contractor  may  for  some 
purposes  be  given  in  evidence ;  but  the  utmost  latitude  which  ought  to 
be  allowed  is  his  admissions  as  to  the  materials  which  have  been  re- 
ceived, or  the  amount  which  may  remain  due ;  and  even  these  ought  to 
be  admitted  with  great  caution  and  subjected  to  the  nicest  scrutiny. 
They  cannot  be  received  if  their  only  tendency  is  to  prove  that  the 
materials  were  furnished  on  the  credit  of  the  building ;  and  especially 
if  not  made  until  after  the  sale."  In  a  proceeding  by  scire  facias  on 
a  claim  for  lumber  furnished  to  sub-contractors  for  the  erection  of  a 
building,  the  sub-contractors  were  competent  witnesses  to  prove  that 
the  lumber  was  purchased  and  delivered  to  be  used  in  the  building.'' 

A  person  who  acquired  an  interest  in  the  premises  after  the  building 
had  been  erected,  conveyed  this  interest  before  the  trial  of  the  scire 
facias  on  the  claim.  It  was  held,  that,  not  being  a  party  to  the 
contract,  he  was  a  competent  witness  on  the  trial  of  the  scire  facias. 
The  fact  that  the  jury  had  been  sworn  as  to  him  did  npt  affect  his 
competency.'^ 

^  Chambers  «.  Yarnall,  3  Harris  265.  was  doubted  by  Hake,  J.,  in  Sparkman 

^^  Presbyterian  Church  v.  Allison,  10  ».  Caldwell,  Id   Lee.    Int.    147,   D.    C. 

Barr  413.  Phila. 

»  Rehrer  v.  Zeigler,  3  W.  &  S.  258.  «  Ibid.  ;  3  W.  &  S.  221. 

*  Pratt  !).  Campbell,  12  Harris  184.  "  Richabaugh  v.  Dugan,  7  Barr  394. 

*  Richabaugh  v.  Dugan,  7  Barr  394.  '»  Dickinson  College  u.  Church,  I  W. 
«  Dickinson  College  v.  Church,  1  W.  &  S.  465,  per  Rogers,  J. 

&  S.  466.  11  Odd   Fellows'     Hall   v.  Masser,    12 

'  S.  C.  3  W.  &  S.  221  ;  but  see  Ha-  Harris  507.     But  see  Harlan  v.  Rand,  3 

worth  V.  Wallace,  2  Harris  118,  where  Casey  511,  as  to  the  right   of  sub-ccn- 

it  is  said  that  one  defendant  cannot  re-  tractors  to  bind  the  building, 
lease  another  from  his  liabilities  to  the        "  Holdeu  o.  Wiuslow,  7  Harris  449. 
plaintiff.     This  last  decision,  however, 
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Terre-tenant,  wJien  not  competent. — A  terre-tenant  of  the  house 
sought  to  be  affected,  is  not  a  competent  witness  for  the  defendant.' 

8.  Effect  of  Nonsuit  or  Discontinuance. 

A  nonsuit  does  not  prevent  the  plaintiff  from  filing  a  new  claim  foi 
the  same  demand,  and  proceeding  thereon,  though  the  former  claim 
remains  on  the  records  of  the  court.'^ 

The  discontinuance  of  an  irregular  scire  facias  does  not  affect  the 
right  to  proceed  on  the  claim  by  a  new  writ.' 

9.  Effect  of  Verdict. 

Ambiguity  and  irregi^larity,  when  cured. — After  a  trial  it  will  be 
presumed,  on  a  motion  in  arrest  of  judgment,  that  an  ambiguous 
description  in  the  claim  of  the  nature  of  materials  furnished  was 
explained.^  An  irregularity  in  the  claim  is  cured  by  verdict.'  But 
in  the  distribution  of  the  proceeds  of  a  sheriff's  sale,  a  judgment 
in  a  scire  facias  on  a  mechanics'  lien,  is  not  even  prima  facie  evidence 
that  the  claim  was  filed  within  six  months  after  the  completion  of  the 
work,  so  as  to  give  it  relation  back  to  the  commencement  of  the  build- 
ing, in  a  contest  with  other  lien-creditors.^ 

Judgment. — A  general  judgment  sur  claim  revived  by  a  scire  facias, 
on  which  general  judgment  is  entered,  does  not  constitute  a  judgment 
in  personam  under  which  the  plaintiff  might  levy  and  sell  any  real 
estate  of  the  defendant.^ 

After  judgment,  the  want  of  specification  of  the  nature  and  kind  of 
material  furnished,  cannot  be  taken  advantage  of  by  other  creditors 
contesting  the  plaintiff's  right  to  participate  in  the  proceeds  of  a 
sheriff's  sale.' 

When  the  return  was  as  to  A.  "nihil  habet,"  and  as  to  B.  "  made 
known,"  and  the  jury  were  sworn  as  to  both,  and  verdict  found,  and 
judgment  entered  against  both,  the  Supreme  Court  refused  to  reverse 
on  error ;  for,  although  the  judgment  against  A.,  who  was  not  served, 
was  erroneous,  yet  as  this  is  a  proceeding  strictly  in  rem,  A.  was  not 
personally  liable  on  such  judgment  even  for  costs,  and  could  not  be 
injured  by  it.' 

10.  Execution. 

The  execution  upon  judgment  for  the  plaintiff  is  by  a  writ  of  levari 
facias,  the  form  of  which  is  prescribed  by  the  21st  section  of  the  Act 
of  June  16th  1836,'"  to  which  we  refer. 

Stay  of  execution. — Although  the  words  of  the  Act  of  March  21st 
1806,"  allowing  a  stay  of  execution  on  the  judgment  in  all  suits  insti- 
tuted by  capias  or  summons,  do  not  seem  to  include  the  case  of  a  scire 
facias  upon  a  claim,  in  which  the  judgment  is  not  against  the  person, 
but  the  building ;  yet  our  courts  have  heretofore  countenanced  the 
practice  of  taking  security  for  the  cesset,  as  in  other  cases.  Attempts 
have  been  made  to  overturn  this  practice ;  but  inasmuch  as  it  rather 
benefits  the  plaintiff,  by  giving  him  additional  security,  and  gives  the 
defendant  time  to  prevent,  perhaps,  a  sacrifice  of  his  estate,  and  does 

1  Jones  V.  Shawhan,  4  W.  &  S.  257 ;         "  Norris's  Appeal,  6  Casey  122. 
Hopkins  v.  Conrad,  2  Kawle  316.  '  Dickinson  College  v.  Church,  1  W. 

2  Bournonville  v.  Goodall,  10  Barr  133.     &  S.  465,  per  Eogers,  J. 

'  Bolton  V.  Johns,  5  Barr  145.  *  Lauman's  Appeal,  8  Barr  473. 

*  Ferguson  v.  Vellum,  D.  C.  Phila.,  8  »  Sullivan  v.  Johns,  5  Wh.  366. 

Leg.  Int.  64;  1  Phila.  R.  181.  "  Purd.  Dig.  712,  Pamph.  L.  700. 

'  Ibid.  "  4  Smith's  Laws  329. 
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not  palpably  infringe  the  Act  of  Assembly,  those  efforts  have  invariably 
proved  abortive.  The  practice  may,  therefore,  be  considered  as  estab 
lished,  at  least  in  the  courts  of  Philadelphia. 

Sequestration. — Where  the  defendant  had  but  a  life  estate,  a  seques- 
trator may  be  appointed  under  the  Act  of  13th  October  1840,^  as  in 
the  case  of  an  ordinary  execution.^ 

Claims  to  be  paid  pro  rata  when  fund  insufficient. — When  the  build- 
ing has  been  sold  under  execution,  if  the  proceeds  are  not  sufficient  to 
pay  all  the  mechanics'  claims,  after  deducting  prior  liens,  the  claims 
are  to  be  paid  pro  rata.^ 

As  against  mechanics'  and  material-men's  claims,  the  defendant  is 
not  entitled  to  the  benefits  of  the  Exemption  Law.^ 

Auditor. — The  9th  section  of  the  Act  of  June  16th  1836'  provides 
for  the  appointment  of  an  auditor,  in  cases  where  the  distribution  of 
the  proceeds  is  in  dispute,  and  the  framing  of  an  issue  to  determine  the 
facts,  upon  the  application  of  parties. 

11.  Costs. 

The  costs  of  the  scire  facias  are  to  be  paid  out  of  the  fund  raised  by 
the  sale  of  the  building  to  which  the  lien  attached,  in  like  manner  as 
the  amount  of  the  lien,  although  the  scire  facias  had  not  been  prose- 
cuted to  a  judgment  at  the  time  of  the  sheriflF's  sale.* 

12.  Satisfaction. 

On  payment  or  satisfaction  of  a  claim,  the  claimant  or  his  repre- 
sentative, at  the  request  of  the  owner  or  other  person  interested  in  the 
building,  and  on  payment  of  the  costs,  must  enter  satisfaction  on  the 
record  of  the  claim,  which  shall  for  ever  discharge  and  release  such 
claim.''  If  the  person  receiving  satisfaction  as  above,  does  not  enter 
satisfaction  in  sixty  days  after  he  is  requested  to  do  so,  and  payment 
of  the  costs,  he  shall  forfeit  and  pay  to  the  party  aggrieved  any  sum 
not  exceeding  one-half  the  amount  of  the  claim,  to  be  recovered  as 
debts  of  like  amount  are  recoverable.* 

It  is  provided  in  the  27th  section  of  the  Act  of  1836,  that  nothing 
in  the  act  shall  be  construed  to  impair  or  aifect  the  right  of  a  person 
who  is  entitled  to  file  a  claim  for  his  debt,  to  maintain  any  personal 
action  against  the  owner  of  the  building,  or  any  other  person  liable 
therefor,  to  recover  the  amount  of  such  debt.' 
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Municipal  lien  extended  hy  Act  of  1840.— The  9th  section  of  the 
Act  of  April  16th  1840 '"  authorized  the  several  municipalities  within 

■  Purd.   Dig.  443,  Pamph.   L.  1841,  '  Act  of  June  16th  1836,  |  25,  Piird. 

§  6,   p.  3 :  see  Vol.  I.,  chap.  XXIX.,  g  Dig.  713,  Pamph.  L.  701 

4,  (3),  Levy  on  Life  Estate.  ^  Ibid.,  §  26 ;  Purd.  Dig.  713,  Pamph. 

^  Pentland  v.  Kelly,  6  W.  &  S.  483.  L.  701.                                s   .     ,  xd,    p  . 

\- '  ^t  n*  {'"i*  i^^^'  ^  22,  Purd.  »  Purd.  Dig.  713,  Pamph.  L.  701. 

Dig.  713,  Pamph.  L  701.  "  Purd.   Dfg.   751,  §  10,  Pamph.    L. 

I  Lauck's  Appeal,  12  Hams  426.  412.     This  act  merely  enlarges  the  rem- 

l  £"V^-  ^',S,-.  710.  Pamph.  L.  698.  edies  already  existing  under  the  Act  of 

«McLaughlm«.Smith,2Whart.l22;  1824:    Pray   v.   Northern   Liberties,   7 

and  see  Sullivan  v.  Johns,  5  Whart.  366.  Casey  69. 
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the  county  of  Philadelphia  to  file  in  the  office  of  the  prothonotary  of 
Common  Pleas  or  District  Court,  all  claims  and  demands  due  for  pitch- 
ing and  paving  streets,  for  grading  sidewalks,  for  curbing,  paving,  and 
repairing  the  same  ;  for  building  culverts  and  laying  iron  pipes,  and 
also  to  file  claims  for  unpaid  taxes.  The  next  section  specifies  the  form 
of  the  claim,  which  must  set  forth  the  name  of  the  owner  or  reputed 
owner  of  the  premises  against  which  the  claim  is  filed,  and,  as  nearly 
as  may  be,  an  accurate  description  of  the  land  against  which  the  claim 
is  filed,  and  where  it  is  situated. 

This  section  then  provides  that  such  claim  shall  be  a  lien  against  the 
estate  until  paid,  and  may  be  proceeded  on  by  the  corporation  filing  it,  at 
any  time  thereafter,'  by  writ  of  scire  facias,  in  the  manner  prescribed 
in  the  Mechanics'  Lien  Act. 

Act  of  1845  ;  lien  must  he  filed  within  six  months. — The  2d  section 
of  the  Act  of  April  16th  1845  prescribes  that  the  lien  of  the  work  shall 
be  lost  unless  a  claim  therefor  is  filed  within  six  months  after  such  work 
is  done,  and  the  lien  of  the  claim  shall  expire  in  five  years  from  the 
time  of  filing  it,  unless  it  is  revived  within  that  time  by  a  scire  facias. 

Under  the  ruling  in  Magee  v.  Commonwealth,^  where  the  constitu- 
tionality of  an  act  authorizing  the  city  of  Pittsburgh  to  grade  and  pave 
any  street,  and  to  collect  the  expenses  from  the  owners  of  the  lots 
abutting  thereon,  was  called  in  question,  and  was  held  by  the  court  to 
be  constitutional ;  all  these  acts  may  be  so  regarded. 

But  in  Philadelphia  v.  Greble,^  it  was  held  that  the  city  of  Philadel- 
phia" had  no  legislative  authority  to  enter  liens  for  culverting  done 
within  the  limits  of  the  old  city,  unless  there  be  express  authority  by 
statute. 

Under  the  Acts  of  Assembly  relating  to  streets  in  Philadelphia,  the 
owners  of  lots  bordering  on  a  street  laid  out,  but  never  opened,  are  not 
liable  for  the  expense  of  constructing  a  culvert  therein.* 

Proceedings  before  suit. — By  Act  of  January  23d  1849,  §  3,^  it  is 
provided  that  before  any  sale  shall  be  had  on  municipal  claims  filed  in 
commissioners'  or  prothonotary 's  ofl5ce  in  Philadelphia,  three  months' 
notice  in  two  daily  newspapers  once  a  week  before  a  suit  shall  be 
commenced  for  recovery  of  claim,  is  required ;  and  after  sale  one 
year  is  to  be  allowed  for  redemption  of  property. 

By  Act  of  26th  April  1855,  §  1,'  the  provisions  of  the  Act  of  Janu- 
ary 22d  1849  are  extended  to  claims  for  removing  nuisances. 

By  Act  of  May  13th  1856,  §  ll,'^  it  is  provided,  all  sales  for  regis- 
tered taxes,  municipal  claims,  assessments  for  removing  nuisances,  or 
other  charge  by  the  city  assessed  on  real  estate,  shall  be  subject  to 
redemption  by  the  owner,  at  any  time  within  two  years  from  the  date 
of  the  acknowledgment  of  the  sherifi''s  deed  therefor,  upon  payment 
of  all  costs  and  charges  and  twenty  per  cent,  upon  the  amount  for 
which  the  property  had  sold  ;  the  person  so  entitled  to  redeem  may 
petition  court  whence  process  issued  to  make  sale,  setting  forth  willing- 

'■  The  estate  of  a  minor  cannot  be  sold  Philadelphia,  Ibid.  503. 

under  this  act,  until  two  years  after  he  *  Coxe  v.  Philadelphia,  11  AVright  9  ; 

becomes  of  age  :  Purd.  Dig.  751,  J  10.  Philadelphia  w.  Tryon,  11  Casey  401. 

y     ■'  10  Wright  359:    see  also  Common-  *  Purd.  Dig.  752,  Pamph.  L.  686. 

wealth  V.  Woods,  8  Wright  113  ;  Wray  «  Purd.  Dig.  752,  Pamph.  L.  303. 

V.  Pittsburgh,  10  Wright  365.  '  Purd.  Dig.  752,  Pamph.  L.  569. 

'  -   Wright  339 ;    see   also   Lipps  v. 
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ness  to  redeem,  whereupon  court  shall  grant  rule  to  show  cause  why 
purchaser  should  not  reconvey  ;  and  if  petitioner  prove  facts  giving 
him  right  to  redeem,  court  shall  make  rule  absolute,  and  enforce  by 
attachment. 

By  Act  of  April  9th  1861,  §  5,'  it  is  provided  that  in  all  cases  of 
registered  taxes,  municipal  claims,  assessments  for  removing  nuisances, 
or  other  charge  by  the  city  assessed  on  real  estate,  the  advertising 
required,  before  suit  brought,  shall  be  in  two  newspapers,  once  a  week, 
for  six  weeks,  with  such  brevity  of  description  that  the  charge  therefor 
shall  not  exceed  one  dollar  and  fifty  cents  for  each  property  ;  and  no 
sales  shall  take  place  for  any  such  claims,  taxes,  or  assessments, 
except  on  the  second  Mondays  of  May  and  November. 

By  Act  of  January  31st  1862,  §  1,^  it  is  enacted  that  so  much  of 
the  above  act  as  provides  for  the  advertisement  and  days  of  sales  be 
repealed,  and  that  on  and  after  the  passage  of  this  act  no  sales  shall 
take  place  for  any  such  claims,  taxes,  or  assessments  except  on  the 
first  Mondays  in  April,  July,  October,  and  January. 

Proceedings  where  scire  facias  not  issued. — By  Act  of  January 
31st  1862,  §  1,'  it  is  provided,  whenever  a  claim  shall  be  filed  in  the 
name  of  the  City  of  Philadelphia  for  any  charge  or  assessment  for 
curbing,  paving,  grading,  laying  of  water-pipes,  or  any  other  muni- 
cipal debt  or  demand  whatever,  it  shall  be  lawful  for  the  person  against 
whom  or  whose  land  said  claim  is  filed,  or  who  is  entitled  to  take 
defence  thereto,  to  give  notice,  in  writing,  to  the  counsel  of  record  or 
person,  if  any,  for  whose  use  the  same  is  filed,  or  if  there  be  no  such 
counsel  or  person,  to  the  solicitor  for  said  city,  requiring  him  to  issue 
a  writ  of  scire  facias  thereon  to  the  next  monthly  return-day,  which 
shall  be  at  least  fifteen  days  from  the  date  of  said  notice ;  and  if  no 
such  writ  be  issued,  the  court  in  which  said  claim  is  filed  may  and 
shall,  on  motion  and  due  proof  of  such  notice,  strike  said  claim  from 
the  record. 

Payment  of  money  into  court. — By  §  2,  any  person  entitled  to  take 
defence  to  said  claim  may  at  any  time  after  the  same  is  filed  pay  into 
court  the  amount  thereof,  with  a  sum  sufficient  to  cover  interest  and 
costs,  to  abide  the  event  of  any  proceedings  thereon  ;  and  thereupon 
said  claim  shall  cease  to  be  a  lien  upon  any  land,  and  shall  be  stricken 
from  the  judgment-index. 

Practice  under  Act  of  1866.— By  Act  of  March  23d  1866,  §  1*  it 
is  provided,  that  all  laws  and  parts  of  laws  requiring  the  advertisement 
before  suit  brought  of  municipal  claims  of  every  description  (in  Phila- 
delphia), so  far  as  said  requirements  are  concerned,  are  hereby  repealed, 
and  in  lieu  thereof,  and  as  a  sufficient  substitute  therefor,  it  is  hereby 
declared,  that  before  any  scire  facias  shall  be  issued  on  any  such  claim 
it  shall  be  the  duty  of  the  city  solicitor  to  cause  diligent  search  to  be 
made,  by  an  assistant  or  clerk,  for  the  owners  or  reputed  owners  of  all 
real  estate  against  which  there  has  heretofore  been  or  may  hereafter 
be  filed  any  claim  in  the  name  of  the  city,  of  every  kind,  and  to  serve 
him  or  her  with  a  written  or  printed  notice  to  make  payment  to  the 
city  solicitor  within  ten  days. 

1  Purd.  Dig.  752,  Pamph.  L.  569.  '  Purd.  Dig.  Supp.  1282,  Pamph.  1. 

■'  Purd_  Dig.    Supp.     1282,    Pamp'i.     44.  o        ff  .  f 

I--  9-  *  Pird.  Dig.  1439,  Pamph.  L.  303. 
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§  2.  If  said  claims  are  not  paid  within  said  time  they  shall  be  sued 
out  by  the  city  solicitor,  and  the  writs  of  scire  facias  shall  be  served 
by  the  sheriff,  by  advertising  and  posting  as  now  by  law  required  ;  but 
before  any  judgment  by  default  shall  be  entered  therein,  the  court  shall 
be  satisfied,  by  an  affidavit  to  be  filed  of  record,  of  the  following  facts : 
first,  that  if  the  owner  or  reputed  owner  has  any  known  residence  in 
the  said  city,  he  has  been  served  before  suit  brought  with  notice  of 
said  claim  in  writing  or  printing,  either  by  handing  the  same  to  him 
personally,  or  by  leaving  the  same  with  an  adult  member  of  his  family, 
at  his  said  residence,  at  least  ten  days  before  issuing  said  writ  of  scire 
facias  ;  second,  that  if  the  owner  or  reputed  owner  has  no  known  resi- 
dence in  the  said  city,  but  upon  making  inquiry  for  him,  in  the  manner 
hereinafter  directed,  it  has  been  ascertained  that  he  has  a  certain  resi- 
dence outside  of  said  city,  then  said  affidavit  shall  state  that,  at  least 
fifteen  days  before  suit  was  brought,  notice  of  said  claim  was  mailed, 
post-paid  and  directed  to  said  owner  or  reputed  owner,  at  his  said 
address  outside  of  said  city  ;  third,  if  said  affidavit  shall  state  that  the 
name  and  address  of  the  owner  or  reputed  ow^ner  could  not  be  ascer- 
tained, then  it  shall  appear  by  such  affidavit  that  before  suit  was 
brought  the  following  efforts  to  serve  said  notice  were  made  :  that  the 
premises  liened  were  visited  by  the  deponent,  and  if  the  same  were 
occupied  by  an  adult  that  notice  of  said  claim  was  served  upon  said 
adult,  and  inquiry  made  for  the  owner  or  reputed  owner ;  if  said  pre- 
mises were  unoccupied,  or  the  inquiry  made  thereon  was  fruitless,  the 
affidavit  shall  further  state,  that  the  deponent  served  a  notice  of  said 
claim  on  said  property,  by  affixing  the  same  to  any  post,  tree,  fence, 
or  structure  thereon ;  and,  that  he  made  inquiries  for  the  reputed 
owner,  of  the  occupant  of  the  nearest  dwelling,  and  of  the  nearest  ward 
assessor ;  and  if  said  inquiries  have  been  also  fruitless,  that  he  served 
notices  of  said  claim  upon  such  assessor,  who  shall  forthwith  report 
the  same  to  the  board  of  revision,  to  be  there  filed  alphabetically, 
according  to  the  different  wards,  for  the  information  of  all  whom  it  may 
concern ;  and  if  such  inquiry  shall  ascertain  the  name  of  the  true 
owner,  he  shall  have  notice  as  aforesaid,  and  his  name  shall  be  sug- 
gested on  the  record,  and  he  or  she  shall  be  made  a  defendant  in  any 
suit  to  be  brought  for  such  claim.  And  there  shall  be  paid  to  the  city 
solicitor,  as  costs,  five  per  cent,  upon  said  claims,  to  reimburse  him  for 
carrying  into  effect  the  provisions  of  this  act ;  which  percentage  shall 
be  in  lieu  of  all  costs  heretofore  and  now  chargeable  for  advertising 
claims  and  liens  before  suing  them  out ;  and  in  lieu  of  all  percentage 
and  commissions  of  all  kinds  whatever,  now  allowed  or  charged  on  any 
claims  of  whatsoever  nature  filed  in  the  name  of  the  city,  and  all  muni- 
cipal claims  of  every  kind,  whether  to  use  or  otherwise,  shall  be  filed 
by  the  city  solicitor ;  the  provisions  of  this  section  shall  not  go  into 
effect  until  three  months  hereafter,  nor  shall  they  apply  to  any  scire 
facias  issued  before  the  expiration  of  said  three  months  ;  this  act  shall 
apply  to  all  claims  and  liens  of  whatsoever  kind  filed,  and  to  be  in  the 
name  pf  the  city,  whether  to  use  or  otherwise ;  and  all  laws  and  parts 
of  laws  inconsistent  herewith  are  hereby  repealed. 

Form  of  claim. — Municipal  claims  require  substantially  the  same 
precision  as  those  of  mechanics  and  material-men,  and  a  claim  which 
does  not  state  the  nature  and  kind  of  the  work  done,  or  the  place  where 
VOL.  II. — 29 


450  SCIRE   FACIAS    ON   MUNICIPAL   CLAIMS. 

or  the  time  when  it  was  done,  is  defective,  and  should  be  stricken  off 
on  motion.* 

May  he  amended. — By  Act  of  April  2l8t  1858,  §  9,^  it  is  provided, 
that  "  municipal  claims  for  taxes,  liens,  public  assessment  or  charges, 
may  be  amended  at  any  time  before  or  at  the  trial,  on  notice  given 
defendant  under  rule  of  court :  Provided,  That  if  made  on  the  trial  a 
continuance  may  be  granted  by  the  court,  on  the  application  of  the 
defendant." 

Claim  not  a  tax. — The  claim  is  not  a  tax  within  the  meaning  of  the 
Act  of  February  3d  1824,  and  need  not  be  filed  in  the  county  commis- 
sioners' office.^ 

The  lien — Mow  far  lien  diverted  ly  judicial  sale. — The  Act  of 
March  11th  1846,  §  6,^  provides  that  the  lien  of  such  claims  shall  not 
be  divested  by  any  judicial  sale,  as  respects  so  much  thereof  as  the 
proceeds  of  the  sale  may  be  insulEcient  to  discharge.  But  this  does 
not  apply  to  the  case  where  the  property  is  sold  under  process  issued 
for  the  recovery  of  the  claim  itself.'  And  the  Act  of  April  16th 
1845,  §  4,  provides  in  effect  that  though  a  municipal  claim  prior  to  a 
mortgage,  is  discharged  by  a  sale  under  a  judgment  subsequent  to  such 
mortgage,  and  is  to  be  paid  out  of  the  proceeds  of  such  sale,  yet  the 
lien  of  the  intervening  mortgage  is  not  discharged  thereby.^  And 
under  a  special  statute  applicable  to  Allegheny  county  alone,  where  a 
municipal  lien  was  created  for  paving  sidewalks  in  the  city  of  Pitts- 
burgh, the  Supreme  Court  held  that  the  proceeds  of  the  sale  of  the 
property  against  which  the  lien  was  filed  could  not  be  applied  to  the 
payment  of  the  lien  in  preference  to  a  mortgage  of  the  same  premises 
entered  and  recorded  prior  to  the  creation  of  the  municipal  lien.' 

G-round-rent. — By  section  5  of  Act  of  January  23d  1849,^  it  is 
provided  that  the  estate  which  may  be  held  in  a  ground-rent  in  fee, 
issuing  out  of  any  real  estate  in  the  city  and  county  of  Philadelphia, 
shall  not  be  divested  by  the  sale  of  the  land  out  of  which  said 
ground-rent  may  issue,  for  the  non-payment  of  any  tax,  charge,  or 
assessment  imposed  on  said  real  estate  ;  but  said  ground-rent  shall 
be  assessed  as  a  distinct  estate,  and  payment  of  any  tax  or  assessment 
imposed  thereon  shall  be  enforced  in  like  manner  as  in  other  cases  of 
real  estate. 

But  it  seems  that  a  sale  on  a  municipal  claim  itself,  discharges  all 
posterior  encumbrances,  and  turns  the  municipal  corporation  over  to  a 
resort  to  the  fund  raised  by  the  sale.'  Under  the  general  law  these 
liens  are  divested  by  a  judicial  sale  of  the  property  on  which  they  are 
assessed  so  far  as  the  money  realized  from  the  sale  will  pay  the  same.'" 
But  a  sale  under  a  judgment  for  taxes  does  not  discharge  the  lien  of  a 
mortgage  recorded  prior  to  the  assessment  of  the  taxes.'' 

'  Philadelphia  v.  Sutter,  6  Casey  53  ;  Wright  455. 

and  the  case  at  large.  «  Purd.  Dig.  753,  Pamph.  L.  686. 

'■'  Purd.  Dig.  751,  Pamph.  L.  387.  '  Northern  Liberties  v.  Swain,  1  Har- 

'  Pray !).  Northern  Liberties,  7  Casey  ris  113. 

69.  ^  AUegheny  City's  Appeal,  5  Wright 

'  Purd.  Dig.  752,  Pamph.  L.  115.  60.     In  this  case  the  phrase  "  shall  be 

"  Brinton  v.  Perry,  10  Leg.  Int.  102.  and  remain  a  lien  till  paid  and  eatis- 

•  Purd.  Dig.  749,  Pamph.  L.  496.  fled"  is  discussed. 

'  Appeal  of  City  of    Pittsburgh,  4  "  Perry  v.  Brinton,  1  Harris  202. 
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A  sale  by  the  sherifif  for  arrears  of  ground-rent  discharges  the  lien 
of  a  municipal  claim.^  But  though  a  sale  by  the  sheriff  for  a  sum 
more  than  sufficient  to  pay  a  municipal  claim  discharges  the  lien,  it 
does  not  discharge  the  debt  unless  the  money  was  actually  applied 
thereto.^ 

A  claim  for  paving  is  entitled  to  priority  over  the  lien  of  mechanics 
and  material-men.^ 

A  sale  by  the  sheriff  at  the  suit  of  the  corporation  upon  a  municipal 
claim,  discharges  the  lien  of  such  claim,  and  an  alias  execution  against 
the  same  land  issued  subsequently  to  the  sale  will  be  quashed  on 
motion.* 

Parties. — Where  the  owner  made  a  contract  for  curbing  with  a 
stone-mason,  who  did  the  work  and  took  the  owner's  promissory  note 
for  the  price  in  his  own  name,  and  afterwards  filed  a  claim  and  brought 
suit  upon  the  note,  both  in  his  own  name,  it  was  held  that  the  fact 
that  the  stone-mason  had  a  general  order  from  the  municipal  autho- 
rities to  execute  all  necessary  curbing  within  the  district,  under  an 
agreement  that  he  should  collect  the  price  of  the  owners,  whenever  he 
could,  and  that  the  corporation  should  be  only  eventually  liable,  did  not 
give  the  corporation  a  lien  against  the  property  in  this  case,  although 
it  made  it  a  surety .° 

The  writ. — The  form  of  this  writ  differs  so  little  from  that  in  the 
case  of  mechanics'  liens  that  we  refer  to  the  section  on  that  subject. 

Service  and  return. — The  Act  of  Mg,rch  11th  1846,  §  3,*  directs 
the  sheriff  to  serve  the  writ  by  posting  a  true  and  attested  copy  on  a 
conspicuous  part  of  the  premises,  and  by  publishing  a  brief  notice  of 
the  writ  in  a  daily  newspaper,  twice  a  week  for  two  weeks  before  the 
return-day. 

When  the  claim  is  against  property  of  a  minor,  and  the  writ  is 
served  upon  his  guardian,  judgment  for  want  of  affidavit  of  defence  is 
regular.'' 

Defences. — The  plaintiff  is  merely  required  to  prove  that  the  work 
was  done  or  the  materials  furnished,  and  the  value  thereof.  And  the 
defendant  is  only  allowed  to  deny  that  the  work  was  done  or  the  mate- 
rials furnished,  or  prove  that  the  price  charged  is  excessive,  or  that 
the  amount  claimed  has  been  paid  or  released.*  But  he  may  also  show 
that  plaintiffs  exceeded  their  authority  in  making  the  alleged  improve- 
ment.' And  that  his  lot  is  less  than  is  described  in  the  claim.'"  But 
this  is  not  a  fatal  defect  in  the  claim,  it  is  only  a  defence  pro  tanto.^^ 

This  proceeding  is  in  rem^"^  and  if  the  lot  is  described  in  the  claim 
with  sufficient  certainty  to  enable  the  owners  to  identify  it,  it  is  no 
objection  that  such  claim  is  filed  against  the  heirs  of  J.  C,  deceased, 
owner  or  reputed  owner,  or  whoever  may  be  the  owner.'' 

'  Philadelphia  v.  Cooke,  6  Casey  56.  °  Comm'rs  of  Kensington  v.  Keith,  2 

2  Ibid.  Barr  218. 

"  Pennock  u.  Hoover,  5,  Rawle  291.  '"Thomas  v.   Northern   Liberties,    1 

*  Moyamensing  ».  Shubert,  1  Phila.  Harris  117. 

K.  256.  "  Ibid.           ' 

'  MoCauslaud  v.  Leuffer,  4  Wh.  175.  '^  Northern     Liberties     v.     Coates'a 

«Purd.  Dig.  751,  Pamph.  L.  115.  Heirs,    3   Harris  247;  Salter  v.  Reed, 

'  Charlton  v.  Allegheny  City,  1  Grant  Ibid.  260. 

208.  '^  Northern     Liberties     v.     Coates'a 

8  Act  19th  April  1843,  ?  1,  Purd.  Dig.  Heirs,  3  Harris  247. 
752,  Pamph.  L.  342. 
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A  church  not  owning  a  certain  court  or  passage,  but  using  only  a 
right  of  way  over  it  to  a  lot  at  its  termination,  is  not  liable  for  a  claim 
for  paving  it.^ 

A  railroad  company  is  not  liable  to  a  municipal  claim  for  paving  a 
street  running  side  by  side  with  the  railway.^ 

Universitieg,  colleges,  ^c,  not  exempt. — By  Act  of  March  11th 
1850,  §  4,  it  is  enacted  that  neither  the  Act  of  April  16th  1838  nor 
the  Act  of  July  2d  1839  shall  be  so  construed  as  to  exempt  from 
taxation  for  the  expenses  of  pitching  and  paving  and  laying  pipes  for 
the  introduction  of  the  Schuylkill  water  in  any  street,  road,  lane,  or 
alley  in  the  county  of  Philadelphia,  any  university,  college,  academy, 
or  school-house,  or  the  grounds  annexed  to  any  such  buildings,  in  front 
of  which  such  street,  road,  lane,  or  alley  is  or  may  hereafter  be  pitched 
and  paved,  or  in  which  the  said  pipe  is  or  may  hereafter  be  laid  ;  but 
the  expenses  of  such  pitching,  paving,  and  laying  the  said  pipe  shall 
become  a  lien,  and  be  recoverable  in  the  same  manner  as  municipal 
claims  for  pitching,  paving,  and  laying  the  said  pipes  in  front  of  other 
property  are  by  law  recoverable.* 

The  Supreme  Court  had  already  decided  that  churches  and  burial- 
grounds  were  not  thereby  exempted.^ 

It  is  a  sufficient  defence  that  the  claim  was  actually  paid  to  the 
proper  officer  before  the  issuing  of  the  writ ;  although  such  payment 
was  made  through  mistake  by  the  owner  of  an  adjoining  lot,  and  was 
subsequently  refunded  since  such  payment  having  been  lawfully  re- 
ceived in  satisfaction  of  the  debt  due  by  the  lot  might  have  been 
retained.^ 

It  is  no  defence  to  a  Bcire  facias  on  a  municipal  claim  for  laying 
water-pipes,  that  the  waterworks  were  not  finished,  and  that  no  water 
was  introduced  into  the  district  until  twenty  months  after  the  filing  of 
the  claim.' 

And  where  on  the  trial  of  a  scire  facias  issued  on  a  lien  filed  under 
an  act  authorizing  the  construction  of  sewers  in  the  city  of  Pittsburgh, 
the  court  allowed  evidence  to  be  given  that  the  sewer  was  of  no  benefit 
to  the  property,  and  charged  the  jury  that  if  they  so  believed,  the  city 
was  not  entitled  to  recover,  the  Supreme  Court  held  that  such  charge 
was  error,  and  that  the  defendant  was  precluded  from  this  defence  by 
the  levy  and  assessment,  and  the  approval  of  the  same  by  the  councils 
under  the  express  words  of  the  law.' 

A  set-oif  is  not  allowed  of  damages  which  the  plaintifi"  may  have 
done  to  defendant  in  another  indfependent  transaction.* 

Pleadings. — No  plea  alleging  nonjoinder  or  misjoinder  of  parties, 
no  plea  averring  want  of  notice  to  remove  nuisances,  no  plea  touching 
the  rate  or  proportion  of  contribution  among  parties  jointly  interested, 
nor  any  plea  touching  the  question  of  ownership,  shall  be  allowed  in 
such  action.' 

'  Board  of  Health  v.  Gloria  Dei,  11  *  Britton  ».  The  City  of  Philadelphia, 
Harris  259.  8  Casey  387. 

*  The  City  of  Philadelphia  v.  The  P.  '  Com.  v.  Woods,  8  Wright  113. 

W.  &  B.  Railroad  Co.,  9  Casey  41 .  '  Charlton  v.  Allegheny  City,  1  Grant 

'  Purd.  Dig.  753,  Pamph.  L.  165.  208. 

*  Northern  Liberties  v.  St.  John's  '  Act  of  March  11th  1846,  |  4,  Purd 
Church,  1  Harris  104.  Dig.  752,  Pamph.  L.  115. 

*  Delaney  v.  Gault,  6  Casey  63. 
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Notwithstanding  the  proviso,  that  no  plea  touching  the  question  of 
ownership  shall  be  allowed  in  this  action,  yet  as  the  Act  of  1840, 
§  10,^  provides  that  the  claim  shall  be  filed  against  the  "  owner  or 
reputed  owner,"  defendants  may  plead  specially  that  the  court,  for 
paving  which  the  claim  was  filed,  had  been  open  to  common  use  by 
the  owners  of  the  adjoining  ground  for  more  than  seventy  years,  and 
that  the  defendants  had  only  a  right  of  way  along  it  in  common  with 
said  owners.^ 

Evidence. — The  claim  itself  is  evidence  of  the  facts  therein  set 
forth  ;'  but  it  is  on\j  prirnd  facie,  not  conclusive  evidence.* 

Judgment,  ^c. — The  judgment  is  conclusive  of  the  regularity  of 
the  proceedings,  and  protects  the  purchaser  at  a  sheriff's  sale  there- 
under.'  Therefore  the  purchaser  is  not  bound  to  show  that  the  Acts 
of  Assembly  have  been  complied  with.*  If,  however,  the  real  owner 
had  a  good  defence  to  the  payment  of  the  debt  for  which  his  land  was 
sold,  and  was  not  a  party  to  the  scire  facias,  he  is  not  precluded  from 
making  it  in  a  subsequent  ejectment  by  the  purchaser  at  sheriff's  sale.^ 

Title. — A  scire  facias  upon  a  municipal  claim  is  a  proceeding  in 
rem,  and  a  sherifi"'s  sale  under  a  judgment  obtained  therein  will  pass 
the  title  to  the  purchaser,  whether  the  real  owner  be  named  in  the 
proceedings  or  not.* 

But  the  owner's  legal  title  is  not  divested  by  the  sheriflF's  sale ;  the 
purchaser  takes  a  defeasible  title  subject  to  the  right  of  redemption, 
given  by  the  Act  of  January  23d  1849,  §  4.°  And  the  right  to  the 
redemption-money  does  not  pass  to  a  vendee  of  the  purchaser,  but  the 
tender  may  be  made  to  the  purchaser  notwithstanding  he  has  resold 
the  property  ;  and  on  his  refusal  to  accept  it  the  owner  may  maintain 
ejectment  for  the  premises  against  the  party  claiming  under  the 
purchaser.^" 

Redemption. — The  Act  of  May  13th  1856,  §  11,"  extends  the  time 
for  redemption  to  two  years.  This  act  is  to  be  construed  liberally  jn 
favor  of  the  right  of  redemption.'^  It  extends  to  cases  of  sales  made 
prior  to  its  passage,  but  in  which  no  deeds  had  been  executed  to  the 
purchaser.'^  And  the  owner  has  an  equity  of  redemption  which  passes 
to  his  grantee  ; "  and  is  not  defeated  by  a  conveyance  by  the  pur- 
chaser.'* 

This  act  applies  to  a  sale  by  the  consolidated  city  under  a  lien  filed 
by  one  of  the  former  municipal  corporations  into  which  it  was 
divided.'* 

Locality  index. — By  Act  of  March  31st  1864,  §  1,"  it  is  enacted, 

'  Purd.  Dig.  751,  Pamph.  L.  412.  "Ibid.    And  if  the  tender  is  made  ia 

"  Board  of  Health  v.  Gloria  Dei,  11  time,  it  is  equivalent  to  actual  redemp- 

Harl-is  259.  tiou,  and  the  owner  has  twenty-one  years 

'  Act  of  March  llth  1846,  ^  4,  Purd.  within  which  to   bring   his   ejectment: 

Dig.  752,  Pamph.  L.  115.  Ibid. 

♦  Thomas  ».   Northern    Liberties,    1        "  Purd.  Dig.  752,  Pamph.  L.  569. 
Harris  117.  ''  Gault's  Appeal,  9  Casey  94. 

'  Delaney  ».  Gaultj  6  Casey  63.  "  Ibid. 

« Ibid.  '*  Ibid. 

'  Ibid.  '*  Ibid. 

8  Ibid.  "  Ibid. 

"  Hess  V.  Potter,  8   Casey  407.     For        "  Purd.  Dig.  Supp.  1370^  Pamph.  L. 

thnaotsee  Purd.  Dig.  753,  Pamph.  L.  686.  171. 
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that  it  shall  be  the  duty  of  the  prothonotaries  of  the  Court  of  Coiriraon 
Pleas  and  of  the  District  Court  of  the  city  and  county  of  Philadel- 
phia, to  keep  a  locality  index,  in  which  shall  be  registered  the  street- 
front  of  real  estate  against  which  claims  are  or  shall  be  filed,  to  enforce 
liens  for  taxes,  municipal  work,  or  of  mechanics  and  material-men ; 
said  index  to  state  the  amount  of  feet  front  of  said  real  estate,  with  the 
determining  distances,  as  they  may  be  stated  in  said  claims ;  for  which 
service  a  fee  is  to  be  given,  and  is  included  in  the  costs.  It  shall  be 
the  duty  of  said  prothonotaries  to  give  certificates  of  search  of  all 
claims  filed,  as  they  shall  be  required  by  any  written  order  therefor,  in 
which  the  property  shall  be  described. 

In  a  supplement  to  above  act,  passed  February  16th  1866,  §  1,'  it  is 
enacted,  that  it  shall  be  the  duty  of  the  above-mentioned  prothonota- 
ries to  place  on  the  locality  index,  authorized  to  be  kept  by  them  by 
the  act  to  which  this  is  a  supplement,  the  street-front  of  real  estate 
against  which  writs  of  scire  facias  shall  issue,  to  enforce  the  collection 
of  any  claim  filed  for  taxes,  municipal  work,  or  of  mechanics  or  mate- 
rial-men ;  the  said  prothonotaries  shall  receive  an  additional  fee  for 
each  scire  facias  issued. 


SECTION  IV. 

OF    SCIRE    FACIAS   AGAINST    SURETIES    ON   A   RECOGNISANCE    OF   BAIL. 

Recognisance,  definition  of. — A  recognisance  is  an  obligation  of 
record  with  condition  to  do  some  particular  act,  which  a  man  enters 
into  before  some  court  of  record,  or  magistrate  duly  authorized.^  It 
is  not  essential  to  the  nature  of  a  recognisance  that  there  should  be 
any  sureties  to  it;  but  in  recognisances  of  bail  this  is  usually  if  not 
always  required.  Recognisances  are  various  in  their  objects,  and  are 
authorized  either  by  the  common  law  or  by  statute.'  In  this  place, 
however,  we  have  to  do  with  only  a  single  species  of  recognisance, 
that  of  hail.  For  the  general  doctrines  of  bail,  the  reader  is  referred 
to  those  parts  of  the  first  volume  of  this  work  which  treat  of  that  sub- 
ject.* The  subject  of  the  present  section  is  the  mode  of  proceeding 
upon  forfeited  recognisances  of  bail,  against  sureties  thereto. 

Remedy  on  hy  action  of  debt. — In  England  the  remedy  upon  a 
recognisance  is  by  writ  of  extent,  the  recognisance  being  in  the  nature 
of  a  judgment  upon  which  execution  may  at  once  issue.'  In  this 
State,  however,  the  remedy  is  by  action  of  debt  on  the  recognisance, 
or  by  scire  facias.  Of  these  the  former  is  perhaps  the  most  frequent 
in  practice,  but  we  shall  here  discuss  the  latter  only,  inserting  how- 
ever, where  they  are  applicable,  decisions  made  upon  points  which 
have  arisen  in  actions  of  debt. 

This  subject  will  be  considered  in  the  following  order : 

1.  Bail  to  the  action  and  special  bail. 

2.  Bail  on  appeal  from  a  justice,  or  from  an  award  of  arbitrators. 

3.  Bail  in  error  and  on  writs  of  certiorari. 

'  Purd.  Dig.  Supp.  1438,  Pamph.  L.  '  Ibid. 

50-  '  See  Vol.  I.,  chap.  VI.  B  4  i 

2  Tidd's  Pract.  1083,  4th  Am.  Ed.  »  Tidd's  Praot.  im. 
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4.  Bail  for  stay  of  execution. 

5.  Bail  in  replevin. 

6.  Bail  under  Act  of  1842. 

1.   Special  Bail  and  Bail  to  the  Action. 

Stipulation. — The  stipulation  of  the  special  bail,  or,  as  it  is  often 
called,  bail  to  the  action,  is,  that  the  defendant  shall,  if  condemned, 
satisfy  the  plaintiff  his  debt  and  costs,  or  surrender  himself  to  prison ; 
or,  that  the  bail  will  do  so  for  him.'  If  the  condition  of  the  recognis- 
ance be  not  complied  with  it  is  forfeited,  and  the  bail  are  liable  to  be 
sued  thereon,  unless  discharged  in  one  of  the  ways  hereafter  stated 
under  the  head  of  Defences. 

Form  of  the  recognisance. — In  an  action  commenced  by  capias,  a 
short  minute  of  a  recognisance  of  special  bail,  taken  by  the  clerk  of  a 
prothonotary,  in  this  form,  "  R.  M.  held  in  $200  cogn.  coram.  E.  L., 
for  J.  H.,  Proth'y.,"  was  held  sufficient.^ 

But  a  paper  signed  by  two  persons,  acknowledging  themselves  to  be 
bound  to  the  plaintiff  in  a  certain  sum  as  special  bail  for  the  defendant, 
■which  is  merely  filed,  without  being  taken  by  a  judge  or  commissioner 
of  bail,  is  utterly  void  as  a  recognisance  of  special  bail.^  So  an  agree- 
ment to  become  surety  for  the  costs  of  a  non-resident  plaintiff,  though 
entered  among  the  minutes  on  the  docket,  has  not  the  effect  of  a  recog- 
nisance.^ 

But  in  regard  to  bail-bonds,  a  substantial  compliance  with  the  stat- 
ute' is  all  that  is  required.*  And  therefore  an  omission  in  the  bail-bond 
of  the  name  of  one  of  the  defendants  in  the  original  suit  for  which  bail 
was  given,  is  an  immaterial  variance,  and  will  not  vitiate  the  bond.^ 

Proceedings. — As  has  been  already  mentioned,  the  proceeding  upon 
the  recognisance  may  be  by  action  of  debt  or  by  scire  facias.^  The 
principal  difference  between  these  modes  of  proceeding  is  as  to  the  time 
allowed  the  bail  ex  gratia  for  surrendering  his  principal.' 

Writ. — In  the  proceeding  by  scire  facias  the  writ  issues  command- 
ing the  bail  to  show  cause  why  the  plaintiff  should  not  have  execution 
against  him  for  his  debt  and  damages.'" 

Ca.  sa.  must  be  first  sued  out. — In  order  to  entitle  the  plaintiff  to 
this  process,  it  is  necessary  that  a  writ  of  capias  ad  satisfaciendum  be 
first  sued  out  against  the  principal,  and  that  it  be  returned  by  the 
proper  officer  non  est  inventus.^^  He  is  not,  however,  justifiable  in 
making  this  return  if  the  defendant  be  in  his  custody  on  civil  process 
or  a  criminal  charge  ;  '^  but,  otherwise,  this  return  will  be  good,  though 
the  plaintiff  knew  where  to  find  the  defendant ; "  or,  though  the  defend- 

'  By  the  Act  .of  13th  June  1836,  the  ^  Moore  v.  MoBride,  1  Pa.  R.  148. 

distinction  between  bail  to   the  sheriif  '  i\'Ice  v.  Bowman,  6  "Watts  26. 

and  bail  to  the  action  is  almost  entirely  *  Ayres  v.  Sweigart,  6  Watts  191. 

swept  away,  and  in  the  place  of  the  re-  *  Act  13th  June,   1836,  ^  10,  Purd. 

cognisance  of  special  bail,  is  substituted  Dig.  33,  Pamph.  L.  573. 

a  bail-hond  given  to  the  sheriff  by  the  °  Kelly  v.  Com.,  9  Watts  43. 

defendant,   with   similar    conditions   to  '  Ibid, 

those  of  the  old  recognisance.    As  there  *  Tidd's  Pract.  1099,  1100. 

Btill  remain  cases  in  which  the  old  prac-  °  Ibid, 

tice  is  adhered  to  (see  "  Bail,"  Vol.  1.,  "  See  3  Bl.  Comm.  417. 

p.  292),  the  manner  of  proceeding  upon  "  Cro.  Car.  481,  ca.  4. 

such   recognisances    deserves    mention,  "  2  Maule  &  Selw.  228. 

though  it  is  greatly  diminished  in  im-  ''  2  Tidd  1148., 
portance. 
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ant  was  abiding  in  the  county,  ready  and  willing  to  render  his  body, 
and  did  not  avoid  the  execution.'  The  ca.  sa.,  if  regularly  sued  out 
and  returned,  may  be  filed  at  any  time,  the  filing  being  mere  matter  of 
form.^  But  if  the  principal  die  after  the  return  of  the  ca.  ga.,  and 
before  the  return  is  filed,  the  bail  is  fixed,  and  the  court  will  not  stay 
the  filing  of  the  return  in  favor  of  the  bail.'  In  order  to  charge  the 
bail,  the  ca.  sa.  must  lie  four  days  exclusive  in  the  sheriff's  ofiice,  so  as 
to  notify  the  bail.  These  must  be  the  last  four  days  before  the  return, 
exclusive  of  Sunday.^  The  sheriff  must  return  the  ca.  sa.  N.  E.  I.,  if 
so  directed,  and  this  is  recognised  by  the  Act  of  Assembly,  which 
gives  him  a  certain  fee  for  making  such  return.  If  the  plaintiff  have 
previously  sued  out  a  fieri  facias  for  part  of  the  debt,  still,  he  may 
issue  a  capias  ad  satisfaciendum,  and  proceed  against  the  bail  for 
the  residue.' 

The  ca.  ca.  being  returned  non  est  inventus,  the  bail  is  so  far  fixed, 
that  he  remains  liable  unless  the  body  of  the  principal  be  surrendered 
within  the  time  allowed  ex  gratia  by  the  practice  of  the  court.°  In 
practice,  the  bail  may  surrender  ex  gratia  at  anytime  before  the  rising 
of  the  court,  on  the  appearance-day,  or  quarto  die  post  of  the  return  of 
the  second  scire  facias,''  or  of  the  first,  where  scire  feci  is  returned, 
and  not  after.'  The  quarto  die  post  was  formerly  computed  exclusive 
of  the  return-day.  If,  therefore,  an  appearance  were  not  entered  on 
Friday,  the  term  commencing  on  Monday,  judgment  might  be  entered 
on  Saturday.  But,  in  a  case  in  the  Supreme  Court  of  this  State,  the 
following  rule  was  established :  Special  bail  has  until  the  quarto  die 
post  of  the  scire  facias  to  surrender  his  principal ;  but  the  first  day 
of  the  term  is  not  excluded  in  the  computation.  If,  therefore,  the 
return-day  be  Monday,  the  surrender  cannot  be  made  after  Thursday.' 
It  matters  not  that  the  principal  be  surrendered  before  the  rising  of  the 
court,  for  the  surrender  is  not  here  made  in  open  court.'"  It  was  for- 
merly held  that  a  capias  ad  respondendum  must  be  served  before  the 
rising  of  the  court  on  the  return-day  ;  but  this  is  not  now  the  law. 

If  the  principal  be  in  court  within  the  four  days,  ready  to  be  sur- 
rendered, and  the  court,  on  a  rule  to  show  cause  why  he  should  not  be 
surrendered,  hold  the  matter  under  advisement,  without  committing  the 
principal,  he  may  be  surrendered  when  the  court  make  the  rule  abso- 
lute, although  the  four  days  have  expired."  When  the  surrender  is 
made,  and  an  exoneretur  entered,  the  suit  against  the  bail  is  not  thereby 
terminated ;  but  he  must  apply  to  the  court  for  a  stay  of  proceedings, 
which  will  only  be  granted  on  payment  of  the  costs  of  the  action  on  the 
recognisance,  and  where  the  proceedings  are  by  scire  facias  the  bail 
must  also  pay  the  costs. '^    If  the  principal  be  not  surrendered  upon  the 

>  15  Mass.  230.  »  The  fourth  day  of  the  term,  inolu- 

^  1  Lev.  225 ;  1  Wm.  Blac.  393.  sive,  is  the  quarto  die  post,  3  Bl.  Com. 

'  6  Durnf.  &  E.  284.  278  ;  1  Arch.  Pr.    35.     No   practice  or 

*  13  East  588;   1    B.    &  A.  528;  2  usage  exists,  which  varies  this  rule  and 

Chit.  Rep.  19 ;  2  Dowl.  &  Ryl.  869 ;  16  gives  the  bail  the  fourth  day  exclusive 

Johns.  117.  of  the  first:  Cowlesu.  Brawlev,  4  Watts 

'  4  .Johns.  410.  358. 

«  McCorckle  v.  Binns,  5  Binn.  340 ;  "  See  Vol.  I.  321. 

see  Vol.  I.,  321.  "  McClurg  v.  Whiting,  9  S.  &  R.  24. 

'  1  Arch.  Pr.  284.  «  1  Dunl.  Pr.  207 

"  McClurg  V.  Bowers,  9  S.  &  R.  24. 
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quarto  die  post  of  the  return  of  the  ca.  sa.,  the  bail  may  then  be  pro- 
ceeded against  by  scire  facias}  One  scire  facias  against  several 
seems,  in  all  cases,  to  be  sufficient ;  and  the  recognisance  being  joint 
and  several,  it  is  held  that  the  execution  may  be  several,  though  the 
scire  facias  was  joint,  for  the  judgment  is  not  to  recover,  but  to  have 
execution  according  to  the  recognisance.^ 

Although,  generally  speaking,  a  writ  of  error  is  a  supersedeas  of 
execution,  provided  bail  be  put  in  and  perfected  in  due  time,  pursuant 
to  the  Act  of  1836 ;'  still,  the  allowance  of  a  writ  of  error  does  not 
prevent  the  plaintiff  from  proceeding  by  scire  facias,  or  action  of  debt, 
on  the  recognisance  against  the  bail.  In  such  case,  however,  if  the 
writ  of  error  be  not  evidently  brought  for  the  mere  purpose  of  delay, 
the  court  will  stay  the  proceedings  upon  terms,  pending  the  writ  of 
error ;  but  this  is  not  a  matter  of  course,  and,  if  it  be  apparent  that 
the  writ  of  error  was  brought  merely  for  delay,  the  proceedings  will 
not  be  stayed.^ 

In  the  English  and  New  York  practice,  it  is  deemed  more  advisable, 
in  general,  to  proceed  against  the  bail  by  action  of  debt,  than  by  scire 
facias,  wherein  no  costs  are  allowed,  unless  the  defendant  appears  and 
pleads  or  joins  in  demurrer.'  Another  reason  assigned  is,  that  in  the 
former  action  the  plaintiff  may  recover  damages  for  the  detention  of 
the  debt,  which  he  cannot  do  by  scire  facias."  But  where  the  defend- 
ant is  out  of  the  State,  so  that  he  cannot  be  personally  served  with  pro- 
cess, the  plaintiff  must  necessarily  proceed  by  scire  facias.'' 

The  writ — Prmcipe. — The  writ  of  scire  facias  issues,  upon  a  proper 
prcecipe,  from  the  court  in  which  the  original  action  was  brought,* 
and  begins  by  stating  the  recognisance,  after  which  the  judgment  is 
set  forth,  prout  patet  per  recordum.  It  then  states  that  the  principal 
has  not  paid  the  debt  or  damages  recovered,  nor  rendered  himself  into 
custody ;  and  concludes  by  requiring  the  sheriff  to  make  known  to  the 
bail  that  they  be  before  the  court  on  the  return-day,  to  show  if  they 
have  or  know  of  anything  to  say  for  themselves,  why  the  plaintiff 
ought  not  to  have  execution  against  them  for  the  debt  or  damages, 
according  to  the  force,  form,  and  effect  of  the  recognisance,  if  it  shall 
seem  expedient  for  them  so  to  do  ;  and  further  to  do  and  receive  what 
the  court  shall  consider  of  them  in  that  behalf.^  If  the  defendant 
show  no  sufficient  cause,  or  the  defendant  do  not  surrender  himself, 
the  plaintiff  may  have  judgment  against  the  bail,  as  in  other  actions, 
and  take  out  a  ca.  sa.  or  other  process  of  execution  against  them."* 

Defences. — The  recognisance  of  special  bail  is  discharged  by  the 
entry  of  bail  for  stay  of  execution.  They  are  not  cumulative 
securities."  An  exemption  from  execution  for  a  further  time  than  the 
defendant  would  have,  if  the  plaintiff  proceeded  regularly  to  judg- 
ment, may  perhaps  discharge  the  special  bail,  on  the  principle  which 
regulates  sureties  in  equity.'^    But  a  temporary  stay  of  execution  by 

1  2  Tidd  1148.  '  2  Dunl.  Pr.  1081. 

2  2  Bae.  Abr.  725 ;  1  Lev.  225 ;  1  »  13  Johns.  424 ;  see  Smith  u.  Ram- 
Sid.  339,  s.  c.                                                sey,  6  S.  &  R.  574. 

3  See  Vol.  I.  p.  312.  »  Tidd  1100. 

*  1  Tidd  550 ;  Garnwell  v.  Backer,  5         "3  Bl.  Com.  417. 
Taunt.  264.  '  "  Roup  v.  Waldhour,  12  S.  &  R.  26. 

s  2  Dunl.  Pr.  709 ;  3  Bos.  &  Pull.  14.         ^''  Johnson  v.  Boyer,  3  Watts  378,  per 

«  Burr.  1791.  Gibson,  C.  J. 
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agreement  of  the  plaintiff,  in  consideration  of  a  confession  of  judgment 
by  the  defendant,  will  not  exonerate  the  bail.* 

Bail  sued  on  the  bail-bond  cannot  defend  upon  the  ground  that  the 
ca.  sa.  was  not  issued  and  delivered  to  the  sheriff  four  days  before  the 
return  of  the  writ.^  The  only  direct  defence  that  can  be  made  to  an 
action  on  a  bail-bond  is  performance  of  the  condition,  which  may, 
however,  be  enlarged  pursuant  to  the  statute  4  Anne,  c.  16,  which 
empowers  the  court  to  give  relief  by  a  rule  "  in  the  nature  of  a  defeas- 
ance." For  anything  beyond,  relief  is  obtained  but  by  an  applica- 
tion to  the  discretion  of  the  court  to  stay  proceedings  in  the  bail-bond 
suit,  on  restoring  to  the  plaintiff  the  advantages  he  had  lost  by  want 
of  an  appearance  at  the  proper  day.  And  if  such  application  ha3 
been  made  and  rejected,  the  matter  which  was  the  ground  of  it  can- 
not be  given  in  evidence  in  the  suit  on  the  bail-bond  under  the  plea 
of  payment  with  leave,  &c.' 

Nul  tiel  record — Recovery — Payment. — On  a  scire  facias  against 
bail  to  the  action,  they  may  plead  nul  tiel  record  of  the  recognisance, 
or  of  the  recovery  against  the  principal,  either  where  there  is  no 
record  of  the  recognisance  or  judgment,  or  it  is  untruly  stated  in  the 
declaration;^  payment  by,  or  a  release  to,  the  principal  or  bail,  or 
that  the  principal  rendered  himself,  or  was  rendered  by  the  bail, 
before  the  return  of  the  capias  ad  satisfaciendum.^ 

In  this  State  the  plea  of  nul  tiel  record  puts  in  issue  only  the 
recognisance.  A  variance  between  the  recital  of  the  original  action 
and  the  record,  should  be  specially  pleaded.*  Where  the  scire  facias 
stated  that  the  recognisance  was  acknowledged  on  the  2d  of  March, 
and  the  recognisance  stated  that  it  was  dated  and  acknowledged  in 
February,  and  the  prothonotary's  docket  stated  that  it  was  acknow- 
ledged on  the  2d  of  March,  it  was  held  that  the  variance  was  not 
material.' 

The  bail  must  plead  the  fact  that  no  ca.  sa.  had  issued  against  the 
principal;*  but  if  evidence  be  given  without  such  plea,  and  without 
objection,  and  the  court  err  in  their  opinion  upon  the  effect  of  such 
evidence,  the  judgment  will  be  reversed.'  If  the  writ  actually  issued 
be  void,  it  is  as  none.'"  But  if  the  writ  be  merely  irregular,  as  if  it 
was  sued  out  after  a  year  without  a  scire  facias,^'-  or  made  returnable 
on  a  day  out  of  term,'^  the  bail  cannot  take  advantage  of  this  irrecru- 
larity  by  pleading."  But  the  practice  of  the  court  is  pleadable  where 
the  merits  of  the  case  depend  upon  it."  If  the  principal  die,  or  be 
surrendered  before  the  return  of  the   ca.  sa.,  this  will  operate   in 

1  Johnson  v.  Boyer,  3  Watts  378,  per  it  was  held  to  be  too  late  to  take  the 

GiBSOK,  C.  J.  objections  of  form  by  writ  of  error,  after 

'^  Rodney  v.   Haskins,  2   Miles  464.  the  case  had  been  tried  on  the  merits- 

To  avail  themselves  of  this,  they  must  Glenn  v.  Copeland,  2  W.  &  S.  267. 
move  to  quash  the  writ  against  them:  '  Cooper  v.  Gray   10  Watts  440 

^^'s^w     .        »T        ,           .^        .  ,.  '16Ea8t39;  1  Willesl59;  Brother- 

'  Wurtz  V.  Musselman,  5  Watts  95.  line  v.  Mallory,  8  Watts  132. 

*  16  Johns.  55.  '  Brotherline  v.  Mallorv  8  Watts  no 

»  Ld.  Raym.  156,  157 ;  Tidd  1149.  "  6  Mod.  304                 ^' 

"Cooper    V.    Gray,    10    Watts    440.  "  Ibid. ;  16  Johns.  117. 

The   defendant  in   debt  on  a  recogni-  "  Burr.  1187-8. 

sance  of  bail  pleaded  nul  tiel  record,  no  "  Tidd  1150. 

declaration  or  replication  was  filed,  but  "  16  East  39;  16  Johns  120 
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excuse  of  performance,  and  the  bail  may  plead  it  in  their  discharge.^ 
But  it  is  not  a  good  plea  that  the  principal  died  before  the  issuing,^  or 
after  the  return  of  the  ca.  sa. ;'  for  though  a  plea  that  the  principal 
died  before  the  writ  issued  be  conclusive  if  found  for  the  defendant, 
yet  it  is  not  so  if  found  for  the  plaintiff,  inasmuch  as  the  principal 
might  still  have  died  after  the  issuing  and  before  the  return  of  the 
writ;  and  where  the  principal  dies  after  the  return  of  the  ca.  sa., 
although  before  the  return  is  actually  filed,  it  will  not  discharge  the 
bail ;  for,  upon  the  return  of  non  est  inventus,  their  recognisance  is 
in  strictness  forfeited ;  and  though  a  render  afterwards,  and  before  the 
return  of  the  scire  facias,  is  allowed,  yet  that  is  merely  ex  gratia,  and 
not  ex  debito  justitice,  and,  therefore,  cannot  be  pleaded.*  To  a  plea 
of  the  death  of  the  principal,  before  the  return  of  the  ca.  sa.,  the  plain- 
tiff, in  his  replication,  must  set  forth  the  writ,  and  that  the  principal 
was  alive  at  the  return  of  it;^  and  such  replication  must  conclude 
with  an  averment. 

The  bail  may  plead  in  their  discharge  that  a  writ  of  error  was  sued 
out  and  allowed  after  the  issuing  and  before  the  return  of  the  ca.  sa. 
against  the  principal,  where  the  scire  facias  upon  their  recognisance 
was  prosecuted  after  a  return  of  N.  E.  I.  made  pending  such  writ  of 
error.^ 

The  bail  is  discharged  by  the  discharge  of  the  principal  on  motion, 
or  under  habeas  corpus,  by  the  court,  though  erroneously,  and  the 
order  may  be  pleaded  to  the  scire  facias,  or  an  exoneretur  may  be  en- 
tered.'' And  the  bail  is  entitled  to  an  exoneretur  if  the  principal  be 
discharged  under  the  bankrupt  law.*  And  if  he  be  discharged  before 
the  bail  is  fixed,  the  exoneretur  may  be  entered  at  any  time.^  Where 
the  plaintiff  had  excepted  to  the  bail,  but  afterwards  proceeded  to  trial 
and  obtained  judgment,  his  thus  proceeding  waived  the  exceptions  and 
did  not  discharge  the  bail.'" 

It  is  not  a  good  plea  that  the  bail-piece  was  acknowledged  after  judg- 
ment had  been  obtained  in  the  original  action,  and  was,  therefore, 
void,  for  a  record  cannot,  in  pleading,  be  impeached,  if  affected  by 
any  supposed  defect  or  illegality  in  the  transaction  on  which  it  was 
founded,  nor  can  there  be  any  allegation  against  the  validity  of  a 
record. "- 

The  plaintiff  is  not  precluded  from  resorting  to  the  bail  by  having 
issued  z,  ji.  fa.  against  the  principal  and  levied  part  of  the  debt.'^ 

Evidence — Discharge  of  debtor. — The  discharge  of  an  insolvent 
debtor,  by  the  proper  court,  is  primd  facie  evidence  of  the  service  of 
notices  on  his  creditors,  in  a  scire  facias  against  the  bail,  but  the  evi- 
dence may  be  repelled  by  other  proof. '^ 

Judgment  for  the  plaintiff  is  for  the  amount  of  the  original  judg- 
ment, but  no  damages  are  allowed  in  this  action. 

1  Cro.  Jac.  165,  oa.  2  ;  10  Mod.  267  ;  '2  East  439. 

12  Ibid.  601 ;  Ld.  Raym.  156,  157 ;  Tidd         '  Lopeman  v.  Henderson,  4  Barr  232. 
1149.  «  5  P.  L.  J.  331. 

2  10  Mod.  267,  304.  »  Thomas  v.  Brown,  9  Watts  288. 

»  12  Mod.  112,  236;  Str.  511;  2  '"  Com.  u.  Heilman,  4  Barr  455 ;  White 
Taunt.  246.  v.  Fitler,  7  Barr  533. 

*  4  Johns.   407 ;  Tidd   279,  1151 ;  2        "16  Johns.  55. 
Saund.  72,  t,  v.  "  4  Johns.  407  ;  1  Dunl.  Pr.  214. 

«  Carth.  4.  ^  Wilt  v.  Schreiner,  4  Yeates  352. 
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It  is  from  the  date  of  the  judgment  against  the  bail  on  his  recogni- 
sance that  his  lands  are  bound,  and  not  from  the  caption  of  the  recog- 
nisance.' But  a  recognisance  of  bail,  where  the  bail  was  fixed  for  the 
debt  in  his  lifetime,  was  entitled  to  a  preference  in  the  order  of  pay- 
ment over  bond  and  simple  contract  debts,  under  the  Act  of  1794.^ 
This  preference,  however,  was  abrogated  by  a  recent  act. 

Execution  issues  in  accordance  with  the  nature  of  the  judgment. 
If  the  bail  have  no  property,  the  plaintiff  may  elect  to  proceed  against 
his  body ;  but  if  that  be  taken  in  execution,  the  plaintiff  can  never 
afterwards  proceed  against  the  principal.' 

Act  of  1842  modifies  recognisances  of  special  hail. — The  subject 
of  recognisances  of  special  bail  was  deprived  of  nearly  all  its  import- 
ance by  the  Act  of  1842,^  abolishing  imprisonment  for  debt,  and  as  a 
consequence  of  this  abolition  dispensing  with  arrest  and  bail  to  the 
action,  in  all  proceedings  ex  contractu  except  on  promises  to  marry .° 
2.  Bail  on  an  Appeal  from  a  Justice  or  from  an  Award. 

It  is  not  our  purpose  here  to  discuss  the  practice  in  regard  to  appeals 
generally,  but  merely  the  proceeding  upon  forfeited  recognisances  of 
bail,  and  as  the  form  of  the  recognisance  and  the  proceedings  are  sub- 
stantially the  same  in  an  appeal  from  an  award,  as  in  an  appeal  from 
the  judgment  of  a  justice,  we  shall  treat  the  practice  in  these  cases 
together. 

Form  of  the  recognisance. — The  recognisance  to  be  taken  before  a 
justice  on  an  appeal  from  his  judgment  was  formerly  conditioned, 
where  the  plaintiff  appealed,  for  the  payment  (in  case  judgment  should 
be  affirmed,  or  the  amount  recovered  on  the  appeal  should  be  less  than 
that  of  the  judgment)  of  costs,  including  a  counsel  fee  of  four  dollars, 
and  a  fee  of  fifty  cents  per  day  to  the  appellee  for  every  day  he  should 
attend  on  the  appeal ;  and  where  the  defendant  appealed,  it  was  con- 
ditioned (in  case  judgment  should  be  affirmed,  or  the  plaintiff  below 
should  recover  on  the  appeal  a  greater  sum  than  the  amount  of  the 
judgment)  for  the  payment  of  the  amount  of  the  original  judgment, 
or  of  such  increased  judgment,  as  the  case  might  be,  together  with 
costs  as  above.* 

Modified  hy  Act  of  1845. — But  now  under  the  Ist  section  of  the 
Act  of  20th  March  1845,'  the  recognisance  of  bail  on  appeal  from  a 
judgment  of  a  justice  of  the  peace,  is  conditioned  for  costs  alone,  the 
penalty  being  double  the  probable  amount  of  such  costs.  And  the 
same  act  provides  that  the  recognisance  of  bail  on  appeals  from  awards 
shall  be  conditioned  for  costs  merely.' 

Bail  for  appeal  from  an  award  of  arbitrators  or  a  justice  cannot  be 

,' Campbell  K.   Richardson,  1   Dallas  misconduct  or  neglect  in  office,  or  in  any 

131 ;    Patterson    v.    Sample,   4    Yeates  public  employment.     In  regard  to  pro- 

308.  oeedings  ex  delicto  the  act  is  silent.     See 

*  Dorsey  v.  Tunis,  4  Yeates  93.  Vol.  1.  chap.  VI.,  "  Commencement  of 
'  6  Johns.  97 ;  2  Maule  &  S.  341.  Actions." 

*  Act  of  July  12th  1842,  ?  1,  Purd.  «  Purd.  Dig.  596,  Act  of  March  20th 
Dig.  36,  Pamph.  L.  339.  1810,  §  4,  5  Smith's  Laws  163. 

*  The  other  cases  in  which  the  law  of  '  Purd.  Dig.  599,  Pamph.  L.  188. 
arrest  is  unaltered,  are  proceedings  as         "  Beers  v.  West  Bl-anch  Bank,  7  W. 
for  contempt  t»  enforce  civil  remedies,  &  S.  365,  had  decided  that  no  bail'what^ 
actions  for  fines  or  penalties,  for  moneys  ever  was  necessary. 

collected  by  any  public  officer,  or  for  any 
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substituted  by  a  deposit  of  money ;  but  may  be  by  any  other  bonds- 
men.' 

A  recognisance  drawn  according  to  the  Act  of  1836  is  void  under 
the  Act  of  1845.2 

WJiat  sufficient  under  Act  of  1845. — The  following  was  held  suffi- 
cient under  the  Act  of  1845,  "  as  absolute  bail  in  the  sum  of  twenty 
dollars,  or  such  sum  as  may  be  necessary  to  pay  all  costs  that  have  or 
may  accrue  in  this  case  in  prosecuting  his  appeal."^  And  the  follow- 
ing :  "  W.  S.  appears  and  enters  into  recognisance  in  double  the  debt 
and  costs,  as  special  bail  for  an  appeal,  according  to  the  Act  of  Assem 
bly  of  1842,"  was  held  to  be  a  sufficient  minute  made  by  a  justice  on 
an  appeal  to  support  a  scire  facias,  reciting  a  recognisance  in  the  form 
prescribed  by  the  act.**  So  a  recognisance  on  appeal  from  an  award, 
conditioned  to  pay  costs,  "  with  $1  per  day  for  each  and  every  day 
that  shall  be  lost  by  the  defendant  in  attending  to  such  appeal,"  though 
good  under  the  Act  of  1836  is  void  under  that  of  1845,  by  which  the 
Act  of  1836  is  supplied.^  "  In  the  sum  of  $35,  on  condition  that  the 
defendant  shall  appear  at  the  next  Court  of  Common  Pleas,  to  prose- 
cute his  appeal  with  effect,"  was  held  sufficient  under  the  Act  of  1845.' 
And  the  words,  "  I  become  bail  absolute  in  this  case,  conditioned  for 
the  payment  of  all  costs  that  have  accrued,  and  all  the  costs  that  may 
accrue,  in  case  that  the  said  judgment  be  affirmed ;  and  also  for  all 
rent  that  has  accrued  and  may  accrue  up  to  the  time  of  final  judg- 
ment," are  sufficient  to  constitute  a  recognisance  of  bail,  although  no 
penal  sum  is  mentioned.'  And  where  it  was  stated  on  the  record,  that 
A.  B.  was  "  tent  in  $200  for  all  costs,  &c.,  that  may  accrue  in  this 
case  according  to  the  Act  of  Assembly  in  such  case  made  and  pro- 
vided," it  was  held  a  sufficient  recognisance  of  bail  on  appeal  from 
arbitrators.*  On  appeal  from  the  judgment  of  a  justice  a  recognisance 
in  these  words,  "  Adam  Beamer  goes  security  in  the  sum  of  fifty 
dollars,  for  the  prosecution  of  this  suit  with  effect"  ;  held  to  be  suffi- 
cient. A  recognisance  before  a  justice,  although  informal,  is  sufficient, 
if  it  undertakes  that  the  appellant  shall  prosecute  his  appeal  with  such 
effect  as  that  no  costs  shall  be  recoverable  by  the  appellee.' 

What  insufficient. — But  the  words,  "  defendant  gives  bail,  which  is 
entered  on  the  docket,  for  the  sum  of  $100,  J.  W.  B.,  bail ;"  cannot 
be  supported  as  a  recognisance  of  bail  for  an  appeal  from  a  justice, 
although  the  original  action  was  a  suit  against  a  constable  for  a  false 
return,  and  the  only  kind  of  bail  admissible  in  such  a  suit  is  bail  for 
an  appeal." 

Where  a  female,  appealing  from  a  judgment  of  a  justice  of  the  peace, 
had  entered  into  a  recognisance  with  a  surety  in  the  terms,  usual  before 
the  abolition  of  imprisonment  for  debt,  that  the  appellant  should  pro- 
secute the  appeal  with  effect  or  the  surety  would  surrender  her  to'  pri- 
son, it  was  held,  that  this  recognisance  was  void  under  the  Act  of  8th 

'  Gumming  v.  Gann,  2  P.  F.  Smith  =  Shuffw.  Morgan,  7  Barr  125. 

484.  °  Murray  v.  Haslett,  7  Harris  356. 

■'  Shuff ».  Morgan,  7  Barr  125.     And  '  Hardy  v.  Watts,  10  Ibid.  33. 

see  Donley  v.  Brownlee,  Ibid.  109.  '  Ross  v.  Dysart,  12  Ibid.  395. 

»  Seidenstriker  v.  Buffum,  2  Harris  '  Rhey  v.  Baird,  1  P.  F.  Smith  85. 

158.  '°  Meeker  v.  Brackney,  11  Casey  276. 

*  Okeson  v.  Shirlock,  9  W.  &  S.  142. 


462  SCIRE   FACIAS   ASAINST    SURETIES   ON   RECOGNISANCE. 

February  1819,  exempting  women  from  arrest,  and  that  there  could  be 
no  recovery  thereon  against  the  surety.^ 

Defective  recognisance,  how  remedied. — When  the  recognisance 
on  an  appeal  from  a  justice  of  the  peace  is  defective,  the  proper  mode 
of  proceeding  is  to  obtain  a  rule  upon  the  appellant  to  perfect  his 
appeal  within  a  given  time,  or  show  cause  why  it  should  not  be  dis- 
missed ;  but  it  is  error  for  the  Common  Pleas  to  quash  such  appeal  in 
the  first  instance.''  Ajid  a  defect  in  a  recognisance  on  an  appeal  from 
an  award  is  waived  by  the  appellee's  omission  to  rule  the  appellant  to 
amend  it.' 

Before  the  Act  abolishing  imprisonment  for  debt  the  bail  were  abso- 
lutely fixed  by  a  failure  of  the  defendant  to  prosecute  his  appeal  with 
eifect,  or  surrender  himself,  and  a  capias  ad  satisfaciendum  need  not 
have  issued  before  suit  was  commenced  upon  the  recognisance. "*  But 
under  the  Act  of  1810  bail  on  an  appeal  from  a  justice  had  until  the 
first  day  of  the  next  term  after  judgment  to  surrender  the  principal.' 
When  the  recognisance  has  been  forfeited  by  a  failure  to  comply  with 
its  conditions,  suit  may  be  instituted  against  the  bail. 

Form  of  the  writ. — The  writ  must  recite  the  recognisance,  and  allege 
some  fact  to  entitle  the  plaintiff  to  execution.^  It  must  also  recite  the 
suit  pending,  the  decision,  and  the  appeal,  which  are  facts  essential  to 
give  the  justice  authority  to  take  the  recognisance.' 

Pleadings. — The  most  common  pleas  are  payment  with  notice  of 
special  matter,  and  nul  tiel  record.  The  latter  plea  is  that  by  which 
objection  is  made  to  the  want  of  correspondence  between  the  writ  and 
the  recognisance.  But  where  the  recognisance  is  defective  in  form,  it 
is  not  always  safe  to  rely  on  this  plea ;  for  our  courts,  in  consideration 
of  the  prevalent  ignorance  of  legal  forms  among  justices  of  the  peace, 
and  of  the  injustice  that  would  be  done  to  suitors,  if  their  records 
were  construed  strictly,  have  frequently  held  these  recognisances  sufB- 
cient,  although  they  might  not  be  framed  in  strict  accordance  with  the 
words  of  the  act.^  Thus,  a  recognisance  in  these  words,  "  G.  T. 
bound  in  the  sum  of  one  hundred  and  fifty-five  dollars,  that  defendants 
do  prosecute  their  appeal  to  effect,"  was  under  a  plea  of  nul  tiel  record 
held  sufficient  to  support  a  scire  facias,  reciting  a  recognisance  in  the 
form  prescribed  by  the  Act  of  1810.'  But  it  would  seem  from  the 
opinion  of  the  court  in  Ingham  v.  Tracy,  that  where  the  identical 
words  of  the  statutory  recognisance  purport  to  have  been  set  down  in 
the  record,  these  cannot  be  extended  by  reference  without  involving 
the  parties  in  engagements  they  had  not  consented  to  contract.  And, 
therefore,  where  the  justice  certified  that  J.  W.  was  "  bound  in  a  sum 

1  Thomas  v.  Stewart,  2  Pa.  R.  475.  « Ingham  v.  Tracy,  5  Watts  333.     See 

''  Huntingdon  v.  Jackson,  2  Pa.   R.  opinion  of  Gibson,  C.  J.,  and  cases  there- 

431.  in  cited. 

'  Walter  v.  Bechtol,  5  Rawle  228.  "  Ibid.    In  this  case  one  of  the  reasons 

*  Gray  v.  Dawson,  7  Watts  471.  assigned  by  the  court  for  their  decision 
^  Act  of  March  20th  1810,  i  5,  Purd.  was,  that  in  the  scire  facias  a  perfect 

^  Dig.  595,  5  Smith's  Laws  162.     Iij  de-  recognisance  was  set  out,  and  it  would 

fault  of  this  a  scire  facias  issued  without  be  open  to  the  prothonotary,  were  it  ne- 

a  previous  esecutiou  against  the  princi-  cessary,  to  make  up,  from  "the  material 

pal :  Ibid.  returned  by  the  justice,  a  perfect  recog- 

*  Williamson  v.  Mitchell,  1  Pa.  R.  9.  nisance  to  support  the  recital. 
'  Barr  v.  Hall,  3  Watts  298. 
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certain  to  pay  all  costs,"  this  was  defective  under  the  Act  of  1810, 
and  this  might  be  shown  on  nul  tiel  record.^ 

Upon  the  plea  of  nul  tiel  record,  the  issue  must  be  tried  by  inspec- 
tion of  the  transcript  and  recognisance  filed,  and  not  by  inspection  of 
the  docket  of  the  justice.^ 

Where  the  transcript  from  a  justice  of  the  peace  of  a  record  pro- 
fessing to  have  been  that  of  a  scire  facias  on  a  recognisance  for  stay 
of  execution,  does  not  show  that  the  recognisance  filed  with  it  was  ever 
before  the  magistrate,  or  was  the  subject  of  the  action  in  which  the 
appeal  was  taken,  it  is  fatal  on  a  plea  of  nul  tiel  record.^ 

Where  after  an  award  the  court,  on  appeal  by  defendant,  permitted 
the  plaintiff  to  add  other  plaintiffs,  and  a  scire  facias  was  sued  out  on 
the  recognisance  of  bail  given  by  defendant,  reciting  a  suit  in  the 
names  of  the  additional  plaintiffs  as  well  as  of  the  original  plaintiff, 
this  was  held  to  be  fatal  on  a  plea  of  nul  tiel  record.^ 

The  defendant  cannot,  under  the  plea  of  payment,  take  advantage 
of  any  want  of  form  or  substance  in  the  recognisance  given  in  evidence 
to  support  the  writ,  which  recited  one  in  due  and  proper  form.^ 

Defences — Exoneretur. — Wherever  the  principal  in  an  appeal  from 
an  award  is  discharged  as  an  insolvent  debtor,  before  the  expiration  of 
the  time  allowed  to  the  bail  for  his  surrender,  the  bail  are  entitled  to 
have  an  exoneretur  entered  on  the  bail-piece,  for  a  discharge  under 
the  insolvent  laws  is  equivalent  to  a  surrender.'  And  a  delay  on  the 
part  of  the  bail  in  applying  to  have  the  exoneretur  entered  until  after 
a  scire  facias  on  the  recognisance  has  been  instituted  against  them, 
will  not  forfeit  the  right,  but  only  imposes  upon  them  the  costs  in  the 
scire  facias.'' 

3.  Bail  in  Error  and  on  Writs  of  Certiorari. 

Bail  in  error. — By  the  recognisance  of  bail  upon  a  writ  of  error 
already  noticed,'  the  plaintiff  or  plaintiffs  in  error  become  bound  with 
sufiBcient  surety^  in  double  the  sum  adjudged  to  be  recovered  by  the 
former  judgment,  to  prosecute  the  writ  of  error  with  effect ;  also  to 
pay  and  satisfy,  if  such  judgment  shall  be  affirmed,  the  debt  or  dam- 
ages and  costs,  and  all  costs  to  be  awarded  for  the  delay  of  execution. 
If,  therefore,  the  writ  of  error  be  non-prossed  or  discontinued,  or  the 
judgment  affirmed,  the  defendant  in  error  may  proceed  against  the  bail 
severally,  or  jointly  with  the  principal  upon  the  recognisance,  by  action 
of  debt  or  scire  facias  at  his  election.  But  the  bail  in  error  are  not 
liable  upon  their  recognisance  if  the  writ  of  error  is  non-prossed,  under 
the  rule  of  court,""  for  their  failure  to  justify,  this  not  being  the  non- 
pros, contemplated  by  the  7th  section  of  the  Act  of  16th  June  1836." 
The  recognisance  is  however  forfeited  if  the  plaintiff  in  error  non- 
pros, the  writ  by  agreement  with  the  other  party,  provided  there  be 

•  Williamson  v.  Mitchell,  1  Pa.  R.  9 ;         '  Ibid. 

Pier  V.  MoKinney,  2  Watts  103 ;  Harvey         «  Vol.  I.  p.  685. 

V.  Beach,  2  Wright  500.       ,  '  The  statute  of  3  J.  1.  c.  8,  made  per- 

'  Bell  V.  Murphy,  6  W.  &  S.  50.     The  petual  by  3  C.  I.  c.  4,  §  4  (reported  to  be 

justice's  docket  is  not  a  record  :  Ibid.  m  force  in  Pennsylvknia,  Rob.  Dig.  245), 

'  Kirk  V.  Aechternacht,  1  Phila.  R.  requires  two  sufficient  sureties  on  writs 

<26.  of  error. 

*  Fullerton  v.  Campbell,  1  Casey  345.        "  Rule  IV.  §  2. 

5  Abbott  V.  Lyon,  4  W.  &  S.  38.  "  Purd.  Dig.  411,  Pamph.  L.  762 ;  Til- 

«  Thomas  v.  Brown,  9  Watts  288.  den  v.  Worrell,  6  Casey  272. 
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no  fraud  or  collusion.  Such  fraud  cannot  be  given  in  evidence  under 
the  plea  of  nul  tiel  record,  or  payment,  but  ought  to  be  specially 
pleaded.'  As  neither  a  surrender  of  the  principal,  nor  anything  short 
of  a  release  or  satisfaction  of  the  judgment,  will  excuse  the  bail,  there 
is  no  necessity  for  the  previous  issuing  of  ca.  sa.  against  the  original 
debtor.^ 

During  the  existence  of  the  High  Court  of  Errors  and  Appeals  in 
this  State,  it  was  decided  that  a  scire  facias  on  a  recognisance  of  bail 
in  error  might  issue  before  the  term  in  which  the  record  was  remitted 
to  the  Supreme  Court  on  the  affirmance  of  the  judgment  in  the  former 
court.' 

Although  in  some  respects,  this  process  is  considered  as  a  new  action, 
yet  it  is  a  judicial  writ,  founded  on  a  judgment  or  recognisance.  The 
condition  is  incorporated  with  the  recognisance,  and  not  by  way  of 
defeasance ;  they  form  but  one  record,  and  must  therefore  be  stated  in 
the  scire  facias,  which  must  also  state  the  affirmance  of  the  judgment, 
to  show  that  the  bail  have  become  liable.^ 

From  its  form,  and  the  nature  of  the  proceeding  upon  it,  this  writ 
must  be  brought  in  that  court,  where  the  record  remains  ;  for,  after 
stating  the  proceedings  in  the  suit  on  which  the  bail  became  liable,  it 
always  contains  the  averment,  "  as  by  the  said  record,  and  proceeding 
therein,  remaining  in  our  said  court,  manifestly  appears."  Under  the 
Act  of  1722,  when  the  Supreme  Court  affirmed  the  judgment  of  the 
Common  Pleas,  the  record  remained  with  them,  as  it  does  in  the  King's 
Bench,  on  the  affirmance  of  a  judgment  of  the  Court  of  Common 
Pleas,  and  the  Supreme  Court  carried  into  effect  its  own  judgment  by 
its  own  authority.  But  the  Act  of  16th  June  1836 '  directs  a  different 
course  of  proceeding.  It  provides,  that  as  soon  as  the  judges  of  the 
Supreme  Court  shall  have  finally  determined  and  rendered  judgment, 
in  any  cause,  action,  matter,  or  thing,  which  shall  have  been  trans- 
ferred to,  or  which  may  be  brought  there  by  appeal,  or  writ  of  error, 
they  shall  order  the  records  thereof,  with  their  decision,  determination, 
or  judgment  thereon  written,  and  duly  certified,  to  be  remitted  to  the 
appropriate  court  of  the  proper  county,  which  decision,  determination, 
or  judgment  shall  be  duly  carried  into  effect  and  execution.  The  act 
further  directs,  that  the  recognisance  of  bail,  when  taken  by  a  jud^e 
of  the  Common  Pleas,  shall  be  duly  certified  and  transmitted.  It 
becomes  a  record  of  the  court,  and  is,  on  the  affirmance  of  the  judg- 
ment, remitted  to  the  Common  Pleas.  The  recognisance,  therefore, 
must  be  sued  out  in  the  Court  of  Common  Pleas  or  District  Court  of 
the  county  in  which  the  action  was  originally  instituted  ;  and  although 
it  has  been  entered  into  before  the  commissioner  of  bail  or  judges  of 
the  Supreme  Court,  this  process  cannot  be  maintained  therein,  the 
records  and  judgment  with  the  recognisance  (which,  we  have  seen, 
becomes  a  part  of  the  record)  being  by  this  act  directed  to  be  remitted 
to  the  appropriate  court  of  the  county,  which  shall  carry  into  execu- 
tion the  decision  of  the  Supreme  Court.* 

And  it  is  no  defence  to  a  scire  facias  on  the  recognisance,  that  the 

1  Vanlear  v.  Hunt,  9  S.  &  R.  404.  *  See  Tidd  1111,  1112. 

'  Smith  V.  Eamsay,  6  S.  &  R.  5T6 ;         ^  Vol.  I.  704. 
Tidd  1111.  «  See  Smith  i;.  Ramsay,  6  S.  &  R.  574; 

'  Daintry  v.  Johnston,  3  Yeates  148.  Todd  v.  Todd's  Executors,  1  Ibid.  453. 
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defendant  in  the  original  suit  had  died  between  verdict  and  judgment, 
and  that  such  death  was  not  known  until  after  the  the  writ  of  error 
issued  in  which  this  recognisance  was  taken.' 

Bail  in  certiorari. — Of  a  nature  somewhat  similar,  is  the  scire 
facias  issued  against  the  bail  upon  a  writ  of  certiorari  to  a  magistrate's 
judgment ;  the  recognisance,  and  the  proceedings  upon  it,  being  in 
form,  nearly  alike  to  those  in  cases  of  writs  of  error .^  There  is  this 
difference,  however,  between  them,  that  upon  the  decision  of  the  court 
above,  the  record  is  remitted  to  the  inferior  court,  and  the  judgment  is 
there  effectuated  ;  whereas,  upon  the  determination  of  a  writ  of  certio- 
rari, the  record  is  retained,  and  the  scire  facias  issues  immediately 
from  the  Court  of  Common  Pleas  upon  the  recognisance,  which,  as  in 
case  of  a  writ  of  error,  is  conditioned  for  the  payment  of  the  debt,  &c., 
upon  default  in  prosecuting  the  writ  with  effect,  or  upon  affirmance  of 
the  judgment.  The  writ  is  made  returnable,  and  is  served  in  the  same 
manner  as  other  writs  of  scire  facias,  after  which  the  defendant  may 
be  defaulted  for  want  of  an  appearance  or  an  affidavit  of  defence,  or 
issue  may  be  joined,  and  trial  had,  as  in  other  actions. 

In  this  proceeding,  the  defendant  or  his  surety  cannot  allege  as  a 
defence  that  the  writ  of  certiorari  was  not  allowed,  after  having  had 
all  the  benefit  of  the  writ  before  the  Court  of  Common  Pleas.^  Nor, 
under  the  plea  of  payment,  can  he  draw  the  validity  of  the  recognis- 
ance into  question  before  the  jury,  by  offering  evidence  which  he  has 
offered  on  the  issue  of  nul  tiel  record,  before  the  court.* 

Bail  in  error,  who,  by  reason  of  his  liability,  pays  the  costs,  may  take 
an  assignment  of  the  judgment  therefor,  and  recover  the  same  by  exe- 
cution against  the  original  defendants  ;  nor  does  it  make  any  difference 
whether  the  original  action  be  contract  or  tort.^ 

4.  Scire  Facias  against  Bail  for  Stay  of  Execution. 

The  nature  of  the  recognisance  for  stay  of  execution  under  our  Act 
of  Assembly  has  been  stated  in  our  former  volume.*  The  principal 
and  surety  being  both  liable  for  the  same  debt,  although  by  different 
responsibilities,  it  is  clear  that  the  plaintiff  may  pursue  either  or  bot& 
at  the  same  time,  after  the  expiration  of  the  cesset;  and  even  after  a 
levy  on  the  real  estate  of  the  principal,  he  may  proceed  by  an  action 
of  scire  facias  against  the  bail,  although  he  can  recover  but  one  satis- 
faction. The  remedies  being  concurrent,  the  doctrine  of  election  is 
not  applicable.'  If  bail  for  payment  of  the  money  be  entered  after 
special  bail  given,  the  latter  security  is  merged,  so  that  if  the  bail  for 
the  cesset  become  insolvent,  or  the  original  defendant  run  away,  the 
special  bail  is  not  liable.  The  securities  are  not  cumulative.'  If  the 
security  for  the  stay  be  entered,  after  the  time  allowed  for  it  has 
expired,  the  plaintiff  may  treat  it  as  a  nullity ;  but  if  he  accept  and  act 
upon  the  recognisance,  he  cannot  afterwards  treat  it  as  such.'  On  the 
other  hand,  the  plaintiff  does  not  lose  the  benefit  of  the  recognisance, 
nor  is  it  annulled,  although  he  should  issue  a  fieri  facias  against  the 

'  Chase  ».  Hodges,  2  Ban-  48.  *  Ibid. 

=  See  Vol.  I.  710.      The  prothonotary  ^  Bank  v.  Harper,  8  Barr  249. 

of  the  Common'  Pleas  has  authority  to  '  834. 

take  a  recognisance  of  bail  upon  certio-  '  Patterson  v.  Swan,  9  S.  &  R.  16. 

rari  to  a  justice  of  the  peace:  Clark  ».  '  Roup  v.  Waldhouer,  12  S.  &  R.  26. 

McCormack,  2  Phila.  R.  68.  »  Ibid. 

»  Patton  V.  Miller,  13  S.  &  R.  254. 
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original  defendant  within  the  time  of  stay  allowed  by  law,  and  obtain 
parit  of  the  debt,  under  a  menace  of  levying  the  execution.  Such  an 
execution  would  be  a  nullity,  and  trespass  would  lie  against  the  plain- 
tiflf  or  prothonotary  for  issuing  it.' 

Form  of  recognisance. — The  bail  must  be  absolute,  with  one  or  more 
suflBcient  sureties  in  double  the  amount  of  the  debt  or  damages,  inter- 
est and  costs  recovered,  conditioned  for  the  payment  thereof  in  the 
event  that  the  defendant  fail  to  pay  the  same  at  the  expiration  of  the 
stay.^ 

Proceedings. — Upon  default  of  payment  by  the  principal  at  the  day 
stated,  the  bail  becomes  liable  absolutely,  and  may  be  immediately 
proceeded  against  by  action  of  debt  or  by  scire  facias  on  the  recog- 
nisance, which  latter  process  is,  in  this  instance,  in  the  nature  of  a  new 
original.  A  ca.  sa.  against  the  principal  is  now  unnecessary,  the 
recognisance,  under  the  Act  of  20th  March  1845,'  being  conditioned 
simply  for  the  payment  of  the  money,  and  nothing  but  satisfaction  will 
discharge  the  bail. 

Form  of  the  writ,  service,  ^c. — The  scire  facias  must  follow  the 
record  accurately,  or  it  will  be  bad  on  nul  tiel  record.^ 

It  is  to  be  served  in  the  same  manner  as  a  summons.^ 

Pleadings. — The  scire  facias  is  both  a  writ  and  a  declaration.^  No 
other  declaration  is  therefore  necessary. 

To  the  writ  may  be  pleaded  nul  tiel  record?  And  if  upon  inspec- 
tion it  appears  that  the  recognisance  filed  is  entirely  different  from  that 
stated  in  the  writ,  the  plea  of  nul  tiel  record  must  prevail.*  But  a 
variance  between  the  writ  and  the  recognisance  in  the  name  of  one  of 
the  plaintiifs  cannot  be  taken  advantage  of  under  the  plea  of  nul  tiel 
record?  So  the  recital  in  the  writ  of  an  erroneous  date  of  the  recog- 
nisance is  not  a  material  variance,  especially  if  the  true  date  be  uncer- 
tain.i" 

But  the  objection  that  the  writ  issued  before  the  money  secured  by 
the  recognisance  was  payable  must  be  specially  pleaded,  and  cannot  be 
taken  under  nul  tiel  record.^^ 

Defences. — The  surety  is  not  discharged  merely  by  reason  of  a  fieri 
facias  on  the  original  judgment  haying  been  stayed  by  plaintiff's 
attorney  before  levy.'^  Nor  is  he  discharged  by  an  attachment  in  exe- 
cution against  his  principal,  levied  on  the  judgment,  and  paid  by  such 
principal,  where  such  attachment  was  founded  upon  an  invalid  judg- 

'  Milliken  v.  Brown,  10  S.  &  R.  188.  original  debt,  interest  and  costs  •  Cald- 

•'  Act  20th   March    1845,  §  1,  Purd.  well  ».  Brindle,  1  Jones  293. 

Dig.  601,  Pamph.  L.  188.     "  I  become  '  Purd.  Dig.  431,  g  1,  Pamph.  L.  189. 

special  bail  in  $90,"  was  held  sufficient  *  Kirk  v.  Aechternacht,  C.  P.  Phila. 

as  a  recognisance  for  stay  of  execution  10  Leg.  Int.  34,  1  Phila.  R.  426. 

under  the  Act  of  1810,  there  being  no  *  Buchanan  v.  Specht,  C.  p!  Phila. 

entry  of  an  appeal  to  which  it  could  8  Leg.  Int.  162,  1  Pliila.  R  252"             ' 

apply :  Frost  v.  Roatch,  6  Wh.  359.    It  «  Kirk  v.  Aechternacht,  1  Phila.  R. 

is  indispensable  to  a  recognisance  that  426. 

it  should  contain  a  penalty  and  a  condi-  '  Ibid. 

tion,  and  therefore  where  these  words  '  Ibid. 

were  entered  upon  the  justice's  docket,  "  Cooper  v.  Gray,  10  Watts  440. 

"  A.  B.  enters  special  bail,  &c.,  for  stay  i°  Ibid. 

of  execution,  &c.,  according  to  law,"  this  ''  Ibid. 

would  not  support  a  count  in  a  sum  cer-  "  Morrison  ».  Hartman,  2  Harris  55 

tain,  nor  a  count  in  the  amount,  of  the 
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merit. ^  The  objection  that  the  recognisance  taken  before  the  justice 
■was  illegally  or  fraudulently  taken,  cannot  be  shown  in  proceedings  by 
scire  facias  in  the  Common  Pleas.^ 

The  defendant  in  a  judgment  entered  on  a  warrant  of  attorney  is  not 
entitled  to  a  stay  of  execution,  on  entering  bail  therefor.^ 

Perfecting  of  bail. — Bail  for  a  stay  of  execution  may  be  taken  by 
the  prothonotary,  and  perfected  afterwards  by  the  approval  of  the  court 
or  a  judge.  This  approval  is  for  the  benefit  of  the  creditor,  and  though 
he  may  waive  the  necessity  of  it,  either  expressly  or  impliedly,  yet 
neither  the  debtor  nor  the  bail  can  take  advantage  of  the  want  of  it.* 

An  affidavit  of  defence,  stating  that  the  plaintiff  in  the  original  action 
issued  a  fieri  facias,  whereupon  a  levy  was  made,  and  enough  money 
collected  by  the  sheriff  to  pay  the  debt,  interest,  and  costs  in  that  case, 
a  copy  of  the  return  being  annexed,  from  which  it  appeared  that  the 
proceeds  of  the  sale  were  greater  than  the  debt,  &c.,  was  held  to  be 
sufficient ;  an  averment  of  a  receipt  in  satisfaction  is  not  necessary.^ 

The  entry  on  the  docket  was,  "  Defendants  offer  D.  as  bail  for  stay 
of  execution  for  six  months,"  and  execution  was  not  in  fact  issued  for 
six  months.  Plaintiff  brought  an  action  on  the  docket  entry  as  a 
promise  or  stipulation.  Meld,  that  as  the  form  of  the  docket  entry  did 
not  bear  any  resemblance  to  a  recognisance  of  bail,  the  action  might 
have  been  sustained  if  the  jury  in  their  special  verdict  had  found  that 
the  parties  were  reciprocally  bound  thereby ;  but  that  from  a  mere 
finding  of  an  offer  to  be  bail  for  six  months,  and  that  no  execution 
issued  for  that  period,  it  did  not  follow  that  the  offer  was  accepted  by 
the  plaintiff,  without  which  there  would  be  no  contract,  and,  conse- 
quently, the  action  could  not  be  sustained.^ 

■    Evidence  and  witness. — The  plaintiff  cannot  give  in  evidence,  that 
the  defendant  had  received  counter  security  from  the  original  defendant.'' 

The  defendant  cannot  give  parol  evidence  to  contradict,  alter,  or 
explain  the  original  judgment  in  which  the  recognisance  was  given. ^ 

The  principal  debtor  is  not  a  competent  witness  for  the  defendant, 
who  was  surety  in  the  recognisance.'  But  if  the  original  defendant 
has  subsequently  become  a  certificated  bankrupt,  he  is  a  competent 
witness  to  prove  that  the  original  debt  on  which  he  had  been  sued  was 
satisfied.'" 

Trial. — There  is  no  difference  between  the  trial  on  a  scire  facias 
and  in  other  actions.  The  scire  facias  is  within  the  Compulsory  Arbi- 
tration Act." 

Formerly,  a  stay  of  execution  could  be  had  on  a  judgment  against 
the  bail  for  stay  of  execution.'^  But  by  the  28th  section  of  the  Act  of 
25th  April  1850,  this  is  prohibited.'^ 

'  Calhoun  v.  Logan,  10  Harris  46.  '  Bieber  v.  Beek,  6  Barr  198.    And 

'  Clark  V.  McComman,  7  W.  &  S.  469.  see  Brice  v.  Clark,  8  Barr  301. 

The  defendant's  remedy  is  by  applica-  '  Withers  v.  Livezey,  1  W.  &  S.  433. 

tion  to  the  justice  to  set  it  aside :  Ibid.  *  Ibid. 

Per  EoGEES,  J.  '  Morrison  v.  Hartman,  2  Harris  55  ; 

»  Slone  V.  King,  11  Casey  270.  Milliken  v.  Brown,  10  S.  &  R.  188. 

*  Stroop  V.  Gross,  1  W.  &  S.  139.  "  Boas  v.  Hetzel,  3  Barr  298. 

*  Christy  v.  Bohlen,  5  Barr  38.     The  "  Pettitw.  Wingate,  1  Casey  74. 
utmost  the  defendant  to  the  soi.  fa.  was  "  Wolfe  v.  Nesbit,  4  W.  «fc  S.  312. 
liable  for,  if  his  affidavit  was  true,  was  "  Purd.  Dig.  431,  |  9,  Pamph.  L.  574. 
the  costs  of  the  scire  facias :  Ibid.     Per  See  ace,  Edwards  v.  Hocker,  D.  C.  Pbila., 
BuRNSiDE,  J.                ■  1  Phila.  K.  92. 
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5.  Bail  in  Replevin. 

Scire  facias  against  fledges  in  replevin. — By  the  11th  section  of 
the  Act  of  1772,^  which  is  couched  in  nearly  the  same  terms  as  the 
23d  section  of  the  British  statute  of  11  George  II.,  c.  19,  the  sheriff 
is  directed  to  take  from  the  plaintiffs  in  replevin  "  in  their  own  names, 
and  one  responsible  person  as  surety,  a  bond  in  double  the  value  of 
the  goods  distrained,  conditioned  for  prosecuting  the  suit  with  effect 
and  without  delay,  and  for  duly  returning  the  goods  and  chattels  dis- 
trained in  case  a  return  shall  be  awarded  before  any  deliverance  be 
made  of  the  distress ;  and  such  sheriff,  taking  such  bond,  shall,  at  the 
request  and  costs  of  the  avowant  or  person  making  conusance,  assign 
such  bond  to  such  avowant  or  person  aforesaid  by  endorsing  the  same, 
and  attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  credible 
witnesses ;  and  if  the  bond  so  taken  and  assigned  be  forfeited,  the 
avowant  or  person  making  conusance  may  bring  an  action  and  recover 
thereupon  in  his  own  name  ;  and  the  court  where  such  action  shall  be 
brought  may,  by  a  rule  of  the  same  court,  give  such  relief  to  the  par- 
ties upon  such  bond  as  may  be  agreeable  to  justice  and  reason  ;  and 
such  rule  shall  have  the  nature  and  effect  of  a  defeasance  to  such 
bond.^  But  the  Court  of  Common  Pleas  in  England  refused  to  set 
aside  proceedings  on  the  bond  because  the  action  was  commenced 
before  breach,  for  such  fact  might  have  been  pleaded.^  The  sureties 
were  held  not  to  be  discharged  by  an  award,  under  a  reference  to 
arbitration  of  the  time  of  payment  of  rent,  with  certain  claims  of  the 
tenant  on  the  landlord  for  damages,  and  liberty  to  the  tenant  to  deduct 
them,  when  awarded,  from  the  rent,  and  an  agreement  to  suspend 
proceedings  in  the  replevin  pending  the  reference.^ 

The  term  "prosecuting  with  effect"  in  a  replevin-bond  means  with 
success,  and  extends  to  one  continued  prosecution,  from  the  commence- 
ment till  the  termination  of  the  suit.'  And  therefore  where  an  action 
of  replevin  was  decided  in  favor  of  the  plaintiff  in  the  court  below, 
and  upon  a  writ  of  error  from  the  Supreme  Court,  the  judgment  was 
reversed  without  a  venire  de  novo  having  been  awarded,  it  was  held 
that  the  bond  was  forfeited.* 

Although  this  act  confines  its  directions  to  the  case  of  goods  dis- 
trained for  rent  and  replevied,  yet  the  sheriff  governs  his  practice  by 
it  in  all  other  cases  of  replevin,  which  are  numerous  in  Pennsylvania, 
where  replevin  issues  wherever  one  man  claims  goods  in  the  possession 
of  another.^  Instead  of  one  surety  (which  is  all  the  act  requires),  the 
sheriff  requires  two  sureties  in  all  cases,  which  practice  is  borrowed 
from  the  statute  of  17  C^.  11. 

The  bond  is  not  void  because  the  sheriff  has  taken  two  sureties,  but 
a  recovery  may  be  had  thereon.' 

The  landlord  having  no  right  to  interfere  in  the  choice  of  sureties 
on  a  replevin,  although  he  is  divested  of  the  immediate  security  of  his 
tenant's  goods,  it  is  incumbent  upon  the  sheriff  to  see  that  the  security 

'  1  Smith's  Laws  373,  Purd.  Dig.  613,  *  Moore  v.  Bowmaker,  7  Taunt   97  • 

?  3.  s.  0.  6  Price  223  ;  2  Marsh.  392.      '        ' 

'  See  ante,  chap.  VII.,  "  Replevin,"  '  Gibbs  v.  Bartlett,  2  W.  &  S.   33. 

?  2.  Rogers,  J. 

'  A'Becket  v. ,  5  Taunt.  « Ibid. 

776.     See  as  to  pleas  by  sureties  2  Har.  '  Brown    v.    Scott,    1    Dallas    147  • 

Dig.  384-5,  2  D.  &  R.  343.  Stoughton  v.  Rappalo,  3   S.  &  R.  562*. 
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is  good  before  he  returns  the  property  on  the  writ.*  And  it  is  not 
enough  that  they  were  good  at  the  time  of  making  the  replevin ;  he  is 
responsible,  however  hard  the  policy  of  the  law  may  bear  in  this  respect 
upon  him,  that  they  shall  prove  sufiScient  on  the  termination  of  the 
trial.2 

As  soon  as  the  securities  in  the  bond  are  taken,  they  are  by  the 
replevin  substituted  in  the  place  of  the  goods  which  are  restored  to  the 
tenant,  or  in  other  cases,  to  the  plaintiff  in  replevin,  unless  the  defend- 
ant claims  property,  and  gives  what  is  called  a  property-bond  to  the 
sheriif,  in  which  case  the  plaintiif  cannot  recover  the  goods,  but 
damages  only.' 

When  restored  to  the  plaintiif,  the  goods  are  considered  as  the  sole 
property  of  the  holder  ;  he  may  sell  them,  they  may  be  taken  in  exe- 
cution, and  they  become  liable  to  any  future  lien  or  encumbrance. 
Upon  the  retorno  habendo,  if  the  identical  goods  are  found  in  the 
hands  of  the  plaintiff  undisposed  of  and  unencumbered,  they  may  be 
taken  by  the  sherifif:  if  not,  after  an  elongata  returned  (that  is,  that 
the  goods  are  conveyed  to  places  unknown  to  the  sheriff,  so  that  he 
cannot  execute  the  writ),  a  capias  in  wiiheryiam  may,  by  the  English 
practice,  go  against  the  general  tenant.*  If  this  writ  be  returned  nihil, 
the  defendant  may  sue  out  an  alias,  and  after  that  a  pluries  ;  and  if 
the  pluries  be  returned  nihil,  the  defendant  may  then  sue  out  a  scire 
facias  against  the  sheriff's  pledges  to  show  cause  why  the  price  of  the 
cattle,  &c.,  eloigned,  should  not  be  made  of  their  lands  and  goods  and 
rendered  to  the  defendant.'  So  the  defendant  may  have  a  scire  facias 
immediately  on  the  sheriff's  return  of  elongata  without  a  previous 
capias  in  withernam.^  In  this  State  the  writ  of  capias  in  withernam 
is  unknown,  and  it  would  seem  that  the  avowant  in  replevin  is  not 
bound  to  sue  out  a  writ  of  retorno  habendo,  although  a  judgment  of 
return  is  entered  for  him  as  a  matter  of  course  when  a  verdict  passes 
in  his  favor.  The  mode  of  proceeding  upon  the  bond,  under  the  Act 
of  1772,  before  quoted,  is  now  generally  preferred,  and  the  bail  are 
liable  to  the  extent  of  the  penalty  of  the  bond.' 

By  the  English  practice,  if  no  cause  is  shown  on  the  scire  facias,  a 
writ  issues  to  take  the  cattle,  &c.,  of  the  pledges."  With  us  the  usual 
form  of  proceeding  is,  upon  the  entering  of  judgment  on  the  bond 
(which  may  be  effected  as  in  other  actions)  for  the  party  to  take 
execution  against  the  general  property  of  the  defendants  as  upon  an 
ordinary  judgment,  the  plaintiff  having  a  right  to  include  the  costs  of 
the  replevin  in  the  action  on  the  bond.' 

The  course  of  proceeding  pointed  out  for  replevins  in  cases  of  distress 
for  rent,  by  the  Act  of  1772,  is  pursued  in  all  other  cases  of  replevin.'" 
If  the  sheriff  instead  of  taking  a  replevin-bond  from  the  plaintiff,  should 
take  a  bond  of  indemnity  from  a  third  person  to  secure  him  from  be- 

>  Bolton  I).  Martin,  1  Dallag  296.  «  Tidd  1038 ;  2  Sell.  Pr.  178. 

'  Kunokle    v.    Wynick,    Ibid.    305 ;  '  Allbright  v.  Pickle,  4  Yeates  265  ; 

Pearce  v.  Humphreys,  14  S.  &  E.  23 ;  Balsley  v.  Hoffman,  1  Harris  603. 

vide  ante.  ,'  1  Saund.  185,  n.  2. 

'  Fisher  v.  Whoollery,  1  Casey  197 ;  '  Camp  v.  Lockwood,  1  .Dallas  404. 

Chaffee  v.  Sangston,  10  Watts  265.  '"  See  generally  as  to  proceedings  in 

'  Woglam  V.  Cowperthwaite,  2  Dallas  replevin,    Gibbs    v.  Bartlett,   2   W.   & 

68.  S.  29. 

»  2  Arch.  Pr.  74. 
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coming  liable  at  all  to  loss  or  damage  by  reason  of  his  having  executed 
the  writ  of  replevin,  the  defendant  in  replevin  may  avail  himself  of 
such  security  to  recover  the  value  of  the  goods  and  his  costs.^ 

Partieg. — The  Act  of  1T15,  allowing  assignees  of  bonds  to  sue  in 
their  own  names,  applies  to  bonds  for  the  payment  of  money,  and  not 
to  replevin -bonds ;  and  hence  (except  when  the  replevin  bond  is  for 
rent),  an  action  on  a  replevin-bond,  even  after  assignment,  must  be  in 
the  name  of  the  sheriiF.^ 

But  where  the  replevin  is  for  rent,  the  sheriff's  interest  is  divested 
by  the  assignment,  and  the  avowant  may  bring  suit  in  his  own  name.' 

The  jurisdiction  is  determined  by  the  amount  of  rent  in  arrear,  and 
not  by  the  penalty  of  the  bond.* 

The  surety  is  liable  to  the  extent  of  the  penalty,  for  the  value  of  the 
property,  and  also  for  the  damages  found  in  favor  of  the  defendant  in 
the  replevin  suit ;  and  for  costs  as  well  of  the  replevin  suit  as  of  the 
suit  on  the  bond.* 

Defences. — That  judgment  de  retorno  habendo  was  not  entered  in 
the  replevin  suit,  constitutes  no  defence  in  an  action  on  the  bond. 
Such  judgment  is  not  indispensable  to  warrant  a  recovery  on  the 
bond.' 

A  surety  in  a  replevin-bond  who  had  notice  of  the  plaintiff's  claim 
of  title,  cannot  set  up  an  arrangement  between  the  plaintiff  and  the 
defendant,  by  which  the  apparent  ownership  of  the  chattel  was  given 
to  the  defendant,  while  in  fact  the  property  was  to  be  with  the  plain- 
tiff. Nor  can  he  set  up  an  arrangement  between  them  for  an  illegal 
purpose,  when  he  was  not  defrauded  thereby.^ 

The  surety  may,  with  consent  of  his  principal,  set  off  a  judgment 
which  had  been  obtained  by  the  principal  against  the  defendant  in 
replevin,  the  latter  being  the  equitable  plaintiff  in  the  suit  on  the 
replevin-bond.^ 

Evidence. — The  value  of  the  property  as  set  out  in  the  writ  of 
replevin  is  primd  facie  evidence  in  a  suit  on  the  bond.'  Either  party 
may  give  evidence  of  such  value  prior  and  subsequent  to  the  time  when 
the  property  was  replevied.^" 

*  Neville  v.  Williams,  7  Watts  421,  per  menting  upon  the  effect  of  a  recogni- 
Kennedy,  J.  sance  with  sureties  to  appear  and  plead 

''  Balsley  v.  Hoffman,  1  Harris  613 ;  at  the  next  term,  whereas  the  plaintiff 

Thompson  ».    Soholefield,  D.  0.  Phila.,  did  not  file  his  declaration  till  the  third 

Deo.    1848 ;   see   Tibbal  v.   Cahoon,    10  term,  takes  the   ground   that  where   a 

Watts  232.  party  has  by  his  own  act  prevented  his 

^  Fitler  v.  Roberts  ;  McMichael  v.  adversary  from  complying  with  the  con- 
Harper,  D.  C.  Phila.,  July  1848.  ditions  of  an  agreement,  he  cannot  claim 

*  Freedenberg  v.  Meeteer,  D.  C.  Phila.,  the  benefit  of  a  penalty  for  non-perform- 
July  1848 ;  7  P.  L.  J.  244.  ance ;  and  as  a  mere  illustration,  cites 

*  Phillips  V.  Hyde,  1  Dallas  440 ;  the  decision  in  Kimmel  v.  Kint,  without 
Tibbal  V.  Cahoon,  10  Watts  233  ;  Bals-  adverting  to  the  fact  that  it  had  been 
ley  V.  Hoffman,  1  Harris  603.  subsequently  overruled  in  Gibbs  v.  Bart- 

«  Gibbs  V.   Bartlett,  2  W.   &   S.  29,  lett. 

overruling   Kimmel   v.    Kint,   2  Watts  '  Dannels  v.  Fitch,  8  Barr  495. 

431.     The  writ  of  de  retorno  habendo  is  '  Balsley  v.  Hoffman,  1  Harris  603. 

not  in  use  in  this  state,  and  it  is  doubt-  '  Gibbs  v.  Bartlett,  2  W.  &  S.  35,  per 

ful  whether  such  a  writ  was  ever  issued  Rogers,  J. 

here :  Ibid.,  per  Rogers,  J.  "  Ibid. ;  Balsley  v.  Hoffman,  1  Harris 

In   the  subsequent   case  of  Hibbs  v.  603. 
Rue,  4  Barr  348,  Coulter,  J.,  in  com- 
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6.  Bail  under  Act  of  1842. 

Scire  facias  against  bail  in  a  recognisance  under  the  act  abolishing 
imprisonment  for  debt. — The  23d  section  of  the  Act  of  July  12th 
1842/  provides  that  executions  issued  by  justices  or  aldermen  in  cases 
ex  contractu  shall  not  contain  any  clause  authorizing  the  arrest  or 
imprisonment  of  defendant  unless  it  be  proved  by  the  affidavit  of  the 
person  in  whose  favor  the  execution  issues,  or  of  some  other  person, 
that  such  judgment  was  for  recovery  of  money  collected  by  a  public 
officer,  or  for  official  misconduct.  And  the  33d  section  of  the  same 
act  provides  that  defendants  exempted  from  arrest  or  imprison;iient  in 
execution  as  above,  must,  in  order  to  obtain  an  appeal,  stay  of  execu- 
tion, or  adjournment,  give  a  bond  or  recognisance  in  the  nature  of 
special  bail  conditioned  that  no  part  of  defendant's  property  subject 
to  execution  shall  be  removed,  secreted,  assigned,  or  in  any  way  dis- 
posed of,  except  for  the  necessary  support  of  himself  and  family,  until 
the  plaintiff's  demand  is  satisfied,  or  until  ten  days  after  plaintiff 
becomes  entitled  to  execution  on  his  judgment,  if  he  succeeds  in  obtain- 
ing a  judgment ;  and  if  the  condition  of  such  bond  or  recognisance  be 
broken,  and  an  execution  issues  and  is  returned  unsatisfied  in  whole  or 
in  part,  the  plaintiff  in  an  action  on  such  bond  or  recognisance  shall 
be  entitled  to  recover  the  value  of  the  property  so  removed,  secreted, 
or  assigned.^  The  conditions  here  required,  in  cases  of  appeal  and 
stay  of  execution,  are  thought  by  the  learned  and  accurate  editor  of 
Purdon's  Digest'  to  be  repealed  by  the  subsequent  Act  of  March  20th 
1845,  §  1,*  which  enacts  "  that  in  lieu  of  the  bail  heretofore  required 
by  law  in  the  cases  herein  mentioned,  the  bail,  in  cases  of  appeal  from 
the  judgments  of  aldermen  and  justices  of  the  peace,  and  from  the 
awards  of  arbitrators,  shall  be  bail  absolute,  in  double  the  probable 
amount  of  costs  accrued  and  likely  to  accrue  in  such  cases,  with  one  or 
more  sufficient  sureties,  conditioned  for  the  payment  of  all  costs  accrued 
or  that  may  be  legally  recovered  in  such  cases  against  the  appellants ; 
and  the  bail  in  all  cases  where  bail  is  now  required  for  the  stay  of  exe- 
cution shall  be  bail  absolute  with  one  or  more  sufficient  sureties  in 
double  the  amount  of  the  debt  or  damages,  interest  and  costs  recovered, 
conditioned  for  the  payment  thereof  in  the  event  that  the  defendant  fail 
to  pay  the  same  at  the  expiration  of  the  stay  of  execution." 

If  the  supposition  that  this  repeals  the  conditions  of  the  former  act 
required  to  be  entered  into  by  bail  for  appeals  and  stay  of  execution 
be  correct,  that  act  has  no  longer  any  application,  except  in  cases  of 
adjournment. 

It  was,  however,  decided,  in  a  case  of  stay  of  execution,  that  where, 
after  the  stay  had  expired,  an  execution  had  issued  and  been  returned 
endorsed  "  no  goods,"  it  became  necessary,  or  at  least  not  improper, 
for  the  plaintiff  to  prove  that  at  the  time  of  the  acknowledgment  of 
the  recognisance  the  original  defendant  possessed  goods  liable  to  be 
taken  in  execution,  and  their  value,  for  without  this  there  could  obvi- 
ously be  no  breach  of  the  recognisance.  Even  if  it  were  admitted  that 
the  recognisance  was  primd  facie  evidence  of  this  fa-ct,  still  this  did 

»  Purd.  Dig.  602;  Ibid.  595,  Dunlop's         '  See  Purd.  Dig.  597,  note  (n). 
Laws  874,  Pamph.  L.  345.  ■•  Purd  Dig.  599,   and  601  Dunloj's 

^  Purd.  Dig.  597,  DuDlop's  Laws  874,  Laws  923  ;  Pamph.  L.  188. 
Famph.  L.  347. 
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not  preclude  the  plaintiff  from  giving  other  competent  evidence  to 
establish  it,  and  the  court  saw  no  objection  to  parol  proof  of  it.^ 

But  an  execution  issued  against  the  defendant  after  ten  days  from 
the  expiration  of  the  stay  and  returned  unsatisfied  is  not  evidehce  to 
show  that  the  defendant  had  made  way  with  his  chattels  liable  to  exe- 
cution, within  the  period  limited  by  the  statute.^ 

The  ex  parte  affidavit  of  complaint,  on  which  a  warrant  of  arrest 
may  issue,  under  the  Act  of  12th  of  July  1842,  after  being  used  to 
procure  the  warrant,  is  so  far  evidence  upon  thie  hearing  before  the 
■judge,  as  to  cast  the  burthen  of  proof  on  the  defendant.  An  affidavit 
disclosing  the  nature  and  amount  of  the  debt,  and  charging  that  the 
defendant  has  property  which  he  fraudulently  conceals,  and  unjustly 
refuses  to  apply  to  the  payment  of  his  indebtedness,  that  he  has  re- 
moved and  disposed  of  large  amounts  of  property  to  defraud  his  cre- 
ditors, is  sufficient  to  authorize  the  issuing  of  a  warrant  of  arrest. 
The  Supreme  Court,  on  certiorari,  will  not  review  the  opinions  of  the 
judge  granting  the  warrant  of  arrest  upon  the  proofs  before  him,  but 
the  regularity  of  the  proceedings  only.  If  they  are  in  all  respects 
regular,  his  judgment  must  be  executed.* 

The  bail  for  stay  of  execution  are  not  released  from  liability  by  the 
sale  of  the  defendant's  property  under  a  subsequent  execution.^ 


SECTION  V. 

OF    SCIRE   FACIAS    ON   RECOGNISANCE    FOR    PAYMENT    OJP    LANDS    TAKEN 
AT    AN   APPRAISEMENT. 

Intestate  Act  of  1832.— By  the  Intestate  Act  of  March  29th  1832, 
§  37,^  when  it  appears  upon  the  report  of  an  inquest,  that  lands  of  an 
intestate  cannot  be  divided  amongst  the  lineal  descendants,  or  widow 
and  lineal  descendants  of  an  intestate  without  prejudice  to  the  whole, 
the  inquest  is  directed  to  make  a  just  appraisement  thereof  to  the 
Orphans'  Court,  who  may  thereupon  order  the  whole  to  the  eldest  Son, 
if  he  be  living ;  if  dead,  to  his  children,  &c.*  The  party  accepting, 
or  some  one  on  his  behalf,  paying  to  the  other  parties  their  proportion- 
able part  of  the  value  of  such  estate,  or  giving  good  security  by  recog- 
nisance or  otherwise  to  the  satisfaction  of  the  court  for  the  payment 
thereof  in  a  reasonable  time,  not  exceeding  twelve  months,  as  the  court 
may  direct.  The  proceedings  upon  the  inquisition  when  confirmed,  are 
conclusive  as  to  the  value  of  the  land  appraised.' 

Formerly,  the  form  of  the  security  was  left  to  the  discretion  of  the 
court,  and  different  courts  adopted  different  forms  of  security,  some 
taking  bonds,  and  some  recognisances  ;  some  taking  them  in  the  name 
of  the  presiding  judge  and  his  successors  ;  some  in  that  of  the  common- 
wealth, and  others  in  the  name  of  the  clerk  of  the  Orphans'  Court  and 
his  successors.     But  as  the  Act  of  Assembly  has  presented  no  form 

'  Hallowell  v.  Williams,  4  Barr  339.  "  See  the  act.     A  recognisance  in  the 

^  Snyder  v.  Leitengood,  Ibid.  305.  Orphans'   Court,   after    proceedings    itt 

»  Berger  v.  Smull,  3  Wright  302.  partition,  is  merely  a  common-law  obli- 

*  Lerch  v.  Stichter,  1  Harris  86.  gation  of  record,  taken  in  the  name  of 

'  Purd.  Dig.  294,  Pamph.  L.  190.   For  the  commonwealth,  in  whom  is  the  legal 

the  proceedings  under  this  act  see  Samp-  title  to  sue  :  Kidd  v.  Com.,  4  Harris  426. 

son's  Appeal,  4  W.  &  S.  86.  '  Galbraith  v.  Galbraith,  6  Watts  112." 
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for  recognisances  in  the  Orphans'  Court,  an  obligation  of  record  in  any 
form  taken  before  the  court  or  its  clerks  is  sufficient.' 

This  recognimnce  a  lien. — The  security,  which  ought  to  be,  and 
usually  was,  taken  in  such  case,  was  in  the  form  of  a  recognisance, 
which  binds  the  lands  taken  at  the  valuation,  for  the  faithful  perform- 
ance of  its  condition  from  its  date.-  In  1798,  Chief  Justice  McKean 
laid  it  down  that  a  recognisance  of  this  kind  was  a  lien,  and,  therefore, 
ought  to  be  always  taken  by  the  Orphans'  Courts  ;  and  he  censured 
those  courts  for  sometimes  taking  bonds,  which  are  a  mere  personal 
security,  and  no  lien  upon  the  lands.'  From  that  time,  it  may  safely 
be  asserted,  that  these  recognisances  have  been  generally  understood 
to  be,  not  merely  an  equitable,  but  a  legal  lien  upon  the  lands  thus 
taken — a  record,  of  which  all  the  world  is  bound  to  take  notice.^ 

Prior  to  the  Act  of  1832,  it  was  held  that  such  recognisance  was  a 
lien  only  upon  the  very  lands  taken  at  the  valuation,  and  not  on  the 
land  of  a  surety  in  the  recognisance  ;°  that  even  this  lien  was  not 
given  by  any  positive  statute  law  in  force  here,  nor  did  it  exist  at  com- 
mon law,  but  by  a  general  custom  of  our  own,  depending  on  continued 
decisions  and  practice.^  The  recognisance  is  a  lien  on  the  whole  estate 
taken  at  a  valuation,  and  not  merely  on  the  undivided  interests  of  such 
heirs  as  have  not  received  payment  of  their  shares.' 

Form  of  recognisance. — Where  it  had  been  the  practice  to  take 
such  recognisances  in  the  name  of  the  president  of  the  Orphans' 
Court,  and  his  successor  in  office,  they  were  held  to  be  good  ;  they 
were  considered  as  made  to  the  president  for  the  time  being,  who,  for 
this  purpose,  was  regarded  as  in  nature  of  a  corporation  sole,  and 
having  perpetual  existence.*  The  president  was  barely  a  trustee  for 
the  children,  for  the  purpose  of  taking  security,  but  he  was  not  to 
receive  the  money ;  the  condition  being,  that  payment  should  be  made 
to  the  children,  or  their  guardians,  if  infants.  Neither  was  the  presi- 
dent liable  for  costs  in  such  action,  because  the  court  would  take  notice, 
that  the  action  was  for  the  use  of  another  person,  who  would  be  respon- 
sible for  the  costs.' 

Under  Act  of  1832. — A  similar  recognisance  is  given  under  the 
38th  and  39th  sections  of  the  Act  of  March  1832,  above  cited,  when 
equal  partition  on  value  cannot  be  made,  and  the  purparts  are  ordered 
to  those   entitled  to  the  choice  thereof,  and  one  or  more  of  such  pur- 

1  Riddle's  Appeal,  1  Wright  178.  »  Taggart  v.  Cooper,  1  S.  &  R.  501. 

^  In  Philadelphia   county,  the  court  The  practice  of  suing  a  recognisance  in 

now  requires  mortgages   and  bonds   in  the  name  of  the   president  of  the   Or- 

Buch  cases.  phans'  Court,  who  is  not  a  corporation, 

^  Walton  V.  Willis,  1  Dallas  265.  and  not  the  successor  of  the  judge,  to 

*  Per     TiLGHMAN,   G.    J.      Kean    v.  whom   the    recognisance   was    aokuow- 

Franklin,    5   S.   &   R.    155 ;    Beatty   v.  ledged  nominatim,  is  maintained  on  the 

Smith,  see  4  Yeates  102  ;  Elder  v.  Getz,  maxim  of  communis  error  facit  jus  ;  but 

"2  Pa.  R.  310.     See  §  50,  Act  of  1832,  a  suit  in   the  name  of   the  president 

sUpra,  requiring  the  acknowledgment  of  judge,  for  use  of  the  assignee   of  the 

satisfaction  of  the  lien  of  such  recogni-  husband,  for  the  amount  of  the  share  of 

Bances.  the  wife  claimed  in  the  suit,  is  no  bar  to 

'  Allen  V.  Reesor,  16  S.  &  R.  10.  a  recovery  in  the  name  of  the  same  offi- 

'  Ibid.  16.  oer,  for  the  use  of  the  Wife  and  her  hus- 

'  Cubbage  v.  Nesmith,  3  Watts  314.  band,  as  her  trustee:  Eshelman  v.  Shu- 

8  Kean  v.  Franklin,  5  S.  &  R.   154;  man's  Adm'rs,  1  Harris  561;    Com.  v. 

Bee  Taggart  v.  Cooper,  1  S.  &  R.  497.  Shaman's  Adm'rs,  6  Harris  343. 
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parts  are  subjected  to  the  payment  of  the  sum  necessary  to  equalize 
the  value  of  such  shares.  And,  likewise,  where  the  number  of  shares, 
into  which  the  estate  is  divisible,  is  less  than  that  of  the  heirs,  the 
parties  choosing  such  shares  must  secure  the  other  heirs  by  like  recog- 
nisances. And  in  ordinary  cases  the  administrator  has  nothing  to  do 
with  the  recognisance.' 

Minute  on  docket  will  suffice.  —  The  recognisance  need  not  be 
taken  in  open  court.  When  it  is  ordered  to  be  taken,  the  amount  fixed 
and  the  parties  named  by  the  court,  it  may  be  reduced  to  writing  by 
the  clerk  after  the  adjournment  of  the  court.  And  it  need  not  be 
copied  at  full  length  on  the  docket.  A  minute  of  it  on  the  docket  is 
sufficient  to  give  notice  to  purchasers  or  creditors  of  the  existence  of 
the  lien.^ 

Defective  recognisance  may  he  remedied. — Where  the  recognisance 
of  the  heir  first  entitled  to  take  is  defective,  he  should  be  called  on  to 
execute  a  proper  recognisance  ;  and  an  order  awarding  the  premises 
to  him  should  not  be  vacated  without  affording  him  such  an  oppor- 
tunity.^ 

When  wife  required  to  join  in  recognisance. — A  recognisance  of  a 
husband  alone,  to  secure  the  valuation-money  of  land  taken  in  right  of 
his  wife,  does  not  bind  the  wife's  estate  in  the  land,  nor  does  it  create 
a  lien  thereon  payable  out  of  the  proceeds  of  a  sale  of  the  same  land 
as  the  estate  of  the  wife,  made  after  the  husband's  death.* 
Form  of  Proceeding. 

Scire  Facias. — The  method  frequently  pursued  for  enforcing  pay- 
ment of  these  securities  is  by  scire  facias. 

Debt  on  recognisance. — In  a  recent  case  in  the  Supreme  Court,  it 
was  said  that  an  action  of  debt  only,  and  not  a  scire  facias,  lies  in  the 
Common  Pleas  on  a  recognisance  in  the  Orphans'  Court ;  for,  as  the 
scire  facias  is  a  judicial  writ,  it  lies  only  in  the  court  which  has  power 
to  award  execution,  and  that  undoubtedly  is  the  court  in  which  the 
recognisance  is;°  and  therefore,  on  the  principle  of  the  case  in  Dyer, 
such  a  recognisance,  acknowledged  in  the  Orphans'  Court  and  sued  in 
the  Common  Pleas  by  scire  facias,  was  deemed  erroneous,  and  it  was 
held  that  it  would  not  be  a  lien  even  according  to  the  statute  of  West- 
minster 2.  Still,  such  proceeding  was  held  by  the  court  to  be  sustain- 
able on  the  ground  of  communis  error,  but  sustainable  only  as  being 
substantially  an  action  of  debt,  the  place  of  which  the  scire  facias  has 
usurped.* 

Time  of  bringing  suit — Limitation. — There  is  no  limitation  by 
statute  in  regard  to  suits  upon  these  recognisances,  but  they  are  sub- 
ject to  the  legal  presumption  of  payment  after  twenty  years  from  the 
time  the  money  due  under  them  is  payable  ;  but  such  presumption  is 
liable  to  be  rebutted.' 

And  after  the  lapse  of  twenty-four  years  without  payment  of  interest, 
a  recognisance  given  in  the  Orphans'  Court  for  payment  of  a  distribu- 
tive share,  will  be  presumed  to  be  paid,  although  the  party  interested 

'  Carter,  v.    The    Commonwealth,   1         '  2  Bae.  Atr.  356. 
Grant's  Cases  216.  o  Alien  v.  Reesor,  16  S.  &  R.  14. 

'  Hartman's  Appeal,  9  Harris  488.  '  Allen  v.  Sawyer,  2  Pa.  R.  325 ;  An 

'  Gregg's  Appeal,  8  Harris  148.  Iteny  v.  Penrose,  6  Harris  190. 
*  Hotter  V.  Wightman,  5  Watts  205. 
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■was,  during  the  great  part  of  the  time,  an  infant,  provided  he  had  a 
guardian.' 

Form  of  writ  and  service. — The  writ  recites  the  recognisance  and 
sets  out  breaches  of  its  conditions.  The  method  suggested  by  Mr. 
Justice  Teates,^  of  ascertaining  the  precise  sums  due  the  children  of  an 
intestate  in  an  action  of  debt  on  a  recognisance,  is  by  suggestions  of 
breaches,  or  upon  writs  of  scire  facias  under  the  statute  8  &  9  Will. 
III.  c.  11  (and  now  under  the  Act  of  1836),  on  which  each  claimant 
proceeds  for  his  own  peculiar  damages  as  is  usual  in  official  bonds. 
That  statute  directs,  that  in  all  actions  upon  any  bond,  or  upon  any 
penal  sum  for  non-performance  of  any  covenant  or  agreement,  in  any 
indenture,  deed,  or  writing,  the  plaintifi'  may  assign  as  many  breaches 
as  he  shall  think  fit ;  and  the  jury,  upon  trial  of  such  action,  shall 
assess,  not  only  such  damages  and  costs  as  have  heretofore  been  usu- 
ally done  in  such  cases,  but  also  damages  of  such  of  the  said  breaches 
as  the  plaintiff,  upon  the  trial  of  the  issues,  shall  prove  to  have  been 
broken,  and  that  the  like  judgment  shall  be  entered  on  such  verdict  as 
has  heretofore  been  done  in  like  actions.  And  if  judgment  shall  be 
given  for  the  plaintiff  on  demurrer,  by  confession,  or  7iil  dicit,  the  plain- 
tiff may,  upon  the  roll,  suggest  as  many  breaches  as  he  shall  think  fit, 
upon  which  shall  issue  a  writ  to  summon  a  jury  to  inquire  of  the  truth 
of  these  breaches,  and  to  assess  the  damages  sustained  thereby.  And 
if  defendant,  after  such  judgment,  but  before  execution,  shall  pay  into 
court  for  plaintiff's  use  the  damages  assessed,  with  costs,  a  stay  of 
execution  shall  be  entered  upon  record ;  or,  if  the  same  are  paid  upon 
execution,  the  body,  lands,  and  goods  of  the  defendant  shall  be  there- 
upon discharged  from  execution,  which  shall  likewise  be  entered  upon 
record.  But  judgment  in  each  case  shall  remain  as  a  further  security 
for  damages  which  may  be  sustained  for  further  breaches  of  such  cove- 
nants, upon  which  the  plaintiff  may  have  a  scire  facias  upon  said  judg- 
ment against  defendant,  his  heirs,  terre-tenants,  executors,  or  adminis- 
trators, suggesting  other  breaches,  and  tp  summon  him  or  them  to  show 
cause  why  execution  shall  not  be  had  upon  said  judgment,  upon  which 
there  shall  be  the  like  proceeding  as  was  in  the  action  of  debt  upon  the 
bond  or  obligation  for  assessing  damages  upon  trial  of  issues  joined 
upon  such  breaches  or  inquiry  thereof  upon  a  writ  to  be  awarded  in 
manner  aforesaid,  and  upon  payment  of  such  future  damages  and  costs, 
proceedings  to  be  again  stayed,  and  so  toties  quoties,  and  defendant 
shall  be  discharged  out  of  execution,  as  aforesaid.* 

The  writ  is  served  in  the  usual  way,  in  the  same  manner  as  a  sum- 
mons. 

.Parties. 

plaintiffs. — The  recognisance  may  be  sued  out  to  the  use  of  all,  or 
less  than  all  of  the  heirs,  for  whose  benefit  it  was  taken.  But  the  judg- 
ment must  be  only  for  the  aggregate  amount  due  to  those  who  sue,  and 
not  for  the  penalty.* 

The  court,  on  the  trial  of  the  case,  cannot  discriminate  between  the 
cestui  que  use  on  the  record,  and  direct  the  jury  to  be  sworn  only  as 
to  one  alleged  by  the  defendant  to  be  the  real  party  in  interest.^ 

'  Galbraith  v.  Galbraith,  6  Watts  112,         ^  Vide  post,  ?  IX. 
180.  *  Kidd  V.  Com.,  4  Harris  426. 

2  Taggart  v.  Cooper,  1  S.  &  K.  503.  *  Ibid. 
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It  seems  that  the  name  of  those  for  whose  benefit  the  recognisance- 
is  sued  out,  should  appear  in  an  action  thereon.  But  a  mistake  in  this 
particular  cannot  be  taken  advantage  of  by  the  defendant,  it  being  for 
the  court  to  look  to  the  proper  distribution  of  the  money  after  its 
recovery.'' 

It  is  settled  that  the  person,  representative  of  an  heir,  whose  interest 
in  his  father's  estate  has  been  secured  by  a  recognisance,  which,  when 
paid,  will  go  to  the  person  who  would  have  taken  the  land,  is  the  proper 
person  to  collect  the  money,  for  it  is  considered  as  personal  property 
for  every  other  purpose,  except  descent.^ 

An  action  may  be  maintained  upon  such  recognisance  to  the  use  of 
the  assignee  of  a  widow,  after  {ler  death,  to  recover  interest  due  in  her 
lifetime.', 

A  husband  may  sue  on  a  recognisance  in  his  deceased  wife's  right, 
although  he  has  not  reduced  her  share  into  possession  during  her  life, 
and  may  recover  the  amount  of  interest  due  on  her  share. ^  And  if  he 
institute  such  suit  as  administrator  of  his  wife,  it  seems  that  the  addi- 
tion of  administrator  to  his  name  will  be  treated  as  surplusage  where 
he  is  entitled  in  his  own  right.'  But  to  entitle  him  at  her  death  to  the 
principal  of  her  share,  her  declaration  and  separate  examination, 
required  by  the  Act  of  1832,  must  be  filed  during  her  lifetime  ;  other- 
wise her  interest  will  descend  to  her  heirs  at  law.' 

A  guardian  who  has  advanced  to  his  ward  the  amount  secured  by 
recognisance  given  by  another,  becomes  in  equity  entitled  to  subroga- 
tion on  the  recognisance.'  But  an  action  on  the  recognisance  cannot 
be  maintained  by  one  co-recognisor  against  another,  either  in  his  indi- 
vidual or  representative  capacity.' 

The  writ  properly  includes  the  survivor  with  the  representatives  of 
the  deceased  obligor.' 

After  the  decease  of  an  heir  whose  interest  was  secured  by  recognis- 
ance, only  his  executor  or  administrator  may  bring  suit  upon  the  recog- 
nisance.-" 

Defendants. — For  the  purpose  of  coming  at  the  lands  bound,  the 
writ  lies  against  the  party  taking  them,  and  afterwards  selling  them, 
although  he  has  been  discharged  by  an  insolvent  act.  It  is  neces- 
sary to  make  him  a  party  for  the  sake  of  the  terre-tenant ;  because, 
possibly,  he  might  have  satisfied  the  plaintiff's  demand  before  he 
became  insolvent." 

The  terre-tenant  is,  in  fact,  not  a  party ;  for,  although  he  is  permit- 
ted to  intervene  for  the  preservation  of  his  own  rights,  he  is,  neverthe- 
less, not  personally  liable,  but  only  in  respect  of  the  land  ;  and,  there- 
fore, not  the  legal  defendant,  without  whom  the  suit  cannot  be  "kept 
alive.  Where,  therefore,  the  cognisor  dies  before  judgment,  it  is 
erroneous  to  go  to  trial  against  the  terre-tenants  alone,  where  the 
administrator,  upon  being  duly  served  with  a  goire  facias,  pursuant  to 

1  Kidd  V.  Com.,  4  Harris  426  ;  Com.  "  Beyer  v.  Reeaor,  5  W.  <fc  S.  501. 

V.  Lightner,  9  W.  &  S.  117.  '  Kelchner  v.  Forney,  5  Casey  47. 

^  kbba  V.   Com.,    1    Jones   377  ;    see  "  Simon  ton's  Estate,  4  Watts  180. 

Shaw  V.  MoCameron,  11   S.  &  R.  254;  '  Bbbs  v.  Com.,  1  Jones  377. 

Pauley  v.  Pauley,  7  Watts  159.  ""  Pauley  v.  Pauley,  7  Watts  159. 

'  Good  V.  Good,  7  Watts  195.  "  Kean  v.  Franklin,  5  S.  &  K.  156  • 

*  Com.  V.  Haffey,  6  Barr  348.  Gelbach's  Appeal,  8  S.  &  li.  205 

"  Ibid. 


DEFENDANTS — PLEADINGS.  47T 

the  Act  of  Assembly,  has  neglected  to  come  in,  and  be  made  a  party  on 
the  record.  The  proper  course  is,  to  do  everything  to  compel  the 
appearance  of  the  recognisor,  or  his  representative  ;  and  where  he,  or 
the  personal  representative  of  such  defendant,  does  not  appear  and  take 
defence,  then  to  sign  judgment  by  default,  de  bonis  testatoris.  The 
terre-tenant  is  afterwards  permitted  to  plead  and  defend  pro  interesse 
suo,  and  on  the  verdict,  where  it  is  against  him,  the  judgment  is  de 
terris,  and  thus  the  goods  of  the  decedent,  or  the  lands  bound  by  the 
proceedings  of  the  Orphans'  Court  (which,  after  the  judgment  against 
them,  are  also  to  be  considered  his  goods),  may  respectively  be  levied 
upon,  under  the  execution.  Where,  however,  the  cognisor,  or  his 
representatives,  and  the  terre-tenant,  appear  together,  although  each 
must  defend  for  himself,  there  seems  to  be  no  reason  why  the  several 
issues  joined  should  not  be  tried  together,  provided  separate  verdicts 
be  taken,  and  it  appear  that  the  defence  of  each  was  kept  distinct,  and 
separately  disposed  of  on  the  record.'  It  is  obvious  that  the  defence 
of  the  terre-tenant  may  be  different  from,  and  therefore  is  always  neces- 
sarily unconnected  with,  the  defence  of  the  recognisor  ;  as,  for  instance, 
he  may  plead  a  release  of  the  particular  land  from  the  lien  of  the  pro- 
ceedings in  the  Orphans'  Court.  Each  defends  separately,  and  as  the 
issue  between  the  plaintiff  and  the  terre-tenants  is  collateral  to  the 
proceedings  against  the  recognisor,  who  is  the  defendant  on  record,  so 
must  the  judgment  be,  which  is,  that  the  plaintiff  have  execution  of  the 
lands  in  the  hands  of  the  terre-tenant,  for  so  much  as  has  been  found 
against  him.  When,  therefore,  the  recognisor,  or  his  personal  repre- 
sentative, has  been  defaulted,  he  can  be  considered  a  party  for  no  other 
purpose  than  to  enable  the  plaintiff  to  proceed  against  the  land,  and  in 
such  case  it  would  be  erroneous  if  the  jury  were  sworn  as  to  the  recog- 
nisor, as  if  he  were  a  party  to  the  issue,  the  issue  being,  in  fact,  exclu- 
sively between  the  plaintiff  and  terre-tenant.^ 

When  the  recognisance  binds  three  persons  in  a  certain  sum,  "  to  be 
levied  of  their  goods  and  chattels,  lands  and  tenements,  respectively^'^ 
it  is  joint  and  several.' 

Pleadings. — When  the  proceeding  is  by  scire  facias,  it  is  neither 
usual  nor  necessary  to  file  a  declaration,  as  the  writ  contains  the  sub- 
stance of  the  demand.*  But  when  it  is  by  an  action  of  debt,  a  decla- 
ration is  requisite.  It  merely  sets  out  the  obligatory  part  of  the  recog- 
nisance, as  on  an  obligation.  On  oyer  prayed,  the  condition  is  set  out, 
and  the  defendant  may  avail  himself  thereof  by  pleading.  It  will  thus 
appear  who  is  the  party  alleged  to  have  been  injured  by  the  supposed 
breach.  The  want  of  a  profert  is  cured  by  the  statute  of  jeofails, 
unless  in  the  ease  of  a  special  demurrer ;  but  in  these  cases  there  is  no 
necessity  nor  propriety  in  making  a  profert,  the  recognisance  being  a 
record  of  the  Orphans'  Court,  and  not  in  the  custody  of  the  party. 

Where  a  declaration,  upon  a  recognisance  taken  to  "  W.  F.  and  J. 
H.,  Esqrs,,  judges  of  the  Orphans'  Court  of  Y.  county,"  recited  that 
the  recognisance  was  taken  to  W.  F.  and  J.  H.  without  the  addition 
of  their  office,  it  was  held  to  be  a  substantial  variance,  but  that  the 
declaration  might  be  amended  by  the  Supreme  Court  so  as  to  make  it 

»  Reigart  v.  Ellmaker,  6  S.  &  R.  44 ;  '  Wampler  v.  Shissler,  1  W.  &  S.  365. 
7  Ibid.  a.  '  Kean  v.  Franklin,  5  S.  &  R.  156. 

2  Kean  ;;.  Ellmaker,  7  S.  &  R.  1. 
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conform  to  the  recognisance,  after  final  judgment  given  in  the  court 
below,  and  the  record  removed  by  writ  of  error.' 

Defences. — Where  a  recognisance  is  given  by  one  of  several  co-heirs, 
•who  has  taken  land  at  a  valuation,  for  the  payment  of  the  other  distri- 
butive shares,  and  debts  are  subsequently  discovered,  and  which  absorb 
the  whole  estate,  no  action  can  be  maintained  thereon.^ 

But  it  seems,  that  if  the  money  had  been  actually  paid  to  the  distri- 
butees, under  such  circumstances,  it  could  not  be  recovered  back.' 

And  where  the  heir,  who  has  taken  the  land  under  an  appraise- 
ment and  given  a  recognisance,  has  taken  possession  and  received  the 
rents  and  profits  of  the  land,  if  the  land  is  afterwards  sold  on  judg- 
ments obtained  for  debts  due  by  the  ancestor,  although  the  cognisor 
is  thereby  discharged  from  paying  the  appraised  value,  yet  he  is 
liable  to  the  cognisees  for  their  proportion  of  the  rents  and  profits 
received  by  him,  and  may  be  compelled  to  pay  by  suit  upon  the  recog- 
nisance.* So  where  after  an  appraisement  and  a  recognisance  or  judg- 
ment given  by  the  heir  who  takes  the  land,  an  encuml;)rance  created  by 
the  ancestor  upon  the  inheritance  is  discovered,  this  will  be  a  defence 
pro  tanto  to  a  suit  for  the  payment  of  the  valuation-money.^ 

On  a  scire  facias  in  a  recognisance  given  upon  the  valuation  of  real 
estate  under  proceedings  in  partition  in  the  Orphans'  Court,  it  was  held 
that  the  proceedings  were  not  conclusive  upon  an  heir  who  claimed  the 
land  adversely  to  the  other  heirs,  and  who  refused  to  come  in  and  abide 
by  the  proceedings.' 

Where  a  testator  directed  by  his  will  that  his  land  should  be 
appraised,  and  that  his  son  might  take  it  at  the  appraised  value  on 
giving  security  to  the  other  children,  it  is  beyond  the  authority  of  the 
Orphans'  Court  to  take  a  recognisance  as  such  security  ;  the  recogni- 
sance is  void,  and  no  action  in  the  name  of  the  President  of  the  Orphans' 
Court  can  be  maintained  upon  it.^ 

One  died  intestate,  seised  of  several  tracts  of  land,  which  were  taken 
at  the  valuation  by  different  heirs,  who  respectively  entered  into  recog- 
nisances, A.,  one  of  them,  being  the  administrator,  and  having  a  small 
balance  of  personal  estate  in  his  hands  ;  judgments  to  a  large  amount 
■were  obtained  against  the  intestate,  on  which  the  land  was  sold,  and, 
after  satisfying  them,  a  small  balance  was  paid  by  the  sheriff  to  the 
administrator.  Meld,  in  an  action  against  A.  on  his  recognisance,  that 
as  the  balance  of  the  personal  estate  added  to  the  sum  which  he  was 
bound  to  pay  on  the  recognisance,  fell  short  of  these  judgments,  he 
■was  not  so  bound  to  pay  it  towards  those  judgments,  that  his  neglect 
to  do  so  would  charge  him  with  any  loss  which  occurred  on  the  sheriff's 
sale.  And  the  plaintiff  in  such  action  was  held  not  to  be  entitled  to 
recover  any  proportion  of  the  proceeds  of  the  sheriff's  sale,  paid  to 
the  defendant  as  administrator,  after  satisfying  the  judgments.  The 
remedy  for  that  is  in  the  Orphans'  Court,  which  will  compel  the  admi- 
nistrator to  charge  himself  with  it  and  to  pay  it  over.* 

\     •  Wampler  v.   Shissler,  1  W.   &  S.         '  Com.  v.  Hantz,  2  P.  R.  333. 
365.  5  seaton  v.  Berry,  4  W.  &  S.  183. 

'  Franks  v.  Groff,  14   S.  &  R.    181 ;         «  Mehaffy  v.  Dobbs,  9  Watts  363 ;  see 

Custer  V.  Detterer,  3  W.  &  S.  28 ;  Goepp's  Herr  v.  Herr.  5  Barr  428. 
Appeal,  3  Harris  425.     Bell,  J.  '  Franks  v.  Groff,  14  S.  &  R.  181. 

^  Goepp's  Appeal,  ubi  supra.  *  Com.  v.  Hantz,  2  Pa.  R.  333 
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Where,  under  proceedings  in  partition  in  the  Orphans'  Court,  the 
land  of  the  intestate  is  valued  and  taken  at  the  valuation  by  the  hus- 
band of  one  of  the  daughters,  who  acknowledges  recognisances  to  the 
other  children  for  their  respective  shares,  the  wife  of  the  person  so 
taking  the  land  can  claim  nothing  against  the  husband,  or  a  purchaser 
under  him,  but  the  undivided  share  which  descended  to  her,  and  which 
remains  specifically  in  land  after  all  the  purposes  of  distribution  have 
been  answered.' 

In  a  scire  facias  by  husband  and  wife  on  a  recognisance  for  the  wife's 
distributive  share,  the  defendant  may  set  off  money  lent  to  the  husband 
before  the  recognisance  given.^ 

A  payment  to  the  husband  of  an  heir,  who  was  unmarried  at  the 
date  of  the  partition,  discharges  the  recognisance,  though  no  security 
be  required,  for  the  48th  section  of  the  Act  of  29th  March  1832  only 
applies  to  the  case  of  a  wife  married  at  the  date  of  the  partition.^ 

In  an  action  on  a  recognisance,  given  to  secure  the  payment  of  the 
widow's  third,  the  defendant  cannot  set  oiF  against  the  plaintiif's  claim, 
the  money  paid  by  him  for  patenting  the  land,  after  the  date  of  the 
recognisance,  or  any  part  thereof.'' 

J.  S.  took  land  at  an  appraisement  in  the  Orphans'  Court,  and 
entered  into  a  recognisance  to  pay  the  shares  of  other  heirs,  of  whom 
the  wife  of  S.  L.  was  one.  The  recognisor  afterwards  became  surety 
for  S.  L.  in  a  sealed  note,  on  which  the  separate  judgments  were  after- 
wards obtained.  S.  L.  and  his  wife  had  previously  assigned  her  inte- 
rest under  the  recognisance,  it  was  alleged,  to  defraud  creditors.  An 
attachment  was  issued  on  the  judgment  against  S.  L.,  and  J.  S.  made 
garnishee  as  to  the  share,  who,  before  judgment,  voluntarily  paid  the 
amount  of  the  claim.  Held,  that  his  payments  could  not  be  set  oif 
against  a  suit  on  the  recognisance  to  the  use  of  a  subsequent  assignee, 
as  made  as  surety  for  S.  L.,  nor  as  a  direct  payment  as  being  before 
judgment.^ 

In  a  suit  on  a  recognisance  in  partition,  in  the  Orphans'  Court,  given 
by  an  heir  who  took  one  of  three  purparts  of  the  estate  at  the  valuation, 
to  the  commonwealth,  for  payment  to  the  other  heirs,  for  their  share  of 
that  purpart,  the  defendant  may  show,  as  a  partial  defence,  that  one  of 
the  other  purparts,  not  taken,  was  sold  under  order  of  the  court,  and 
that  all  the  proceeds,  after  discharge  of  the  intestate's  debts,  had  been 
paid  to  the  heir  to  whose  use  the  suit  was  brought,  with  the  defendant's 
assent,  on  account  of  the  latter's  indebtedness  on  the  recognisance, 
whether  the  payment  was  so  intended  being  for  the  jury.^ 

Such  defence  is  not  matter  of  set-off,  but  is  admissible  under  the  plea 
of  payment  with  leave.'^ 

In  an  action  upon  a  recognisance  in  partition,  in  the  name  of  the 
commonwealth  to  the  use  of  a  party  in  interest,  proof  by  the  defendant 
that  the  person  for  whose  use  the  suit  is  brought  is  not  entitled  to  the 
money,  furnishes  no  defence  to  the  recovery  by  the  commonwealth. 
The  right  to  the  money  is  to  be  determined  when  it  is  recovered  from 
the  defendant.' 

'  Johnston  v.  Matson,  1  Pa  R.  371.  *  Stoner  v.  Com.,  4  Harris  388. 

'  Wishart  v.  Downey,  15  S.  &  R.  77.  "  Kidd  v.  Com.,  4  Harris  426. 

'  Quigley  V.  Com.,  4  Harris  353.  '  Ibid. 

♦  Stewart  v.  Martin,  2  Watts  200.  *  Com.  v.  Lightner,  9  W.  &  S.  117. 
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So,  the  recognisor  cannot  resist  payment  on  the  ground  that  an 
assignment  has  been  obtained  bj  fraud  on  the  assignor,  who  was  of 
imbecile  mind.  The  personal  representatives  of  the  assignor  can  only- 
contest  the  bona  fides  of  the  transaction,  and  that  alone  by  an  applica- 
tion to  the  court  after  the  money  has  been  recovered.' 

Where  a  wife's  share  in  proceedings  on  partition  is  secured  by 
recognisance,  none  but  the  husband's  creditors  can  resist  an  assignment 
thereof  by  husband  and  wife  for  the  purpose  of  defrauding  them.  The 
recognisor  may  safely  pay  after  judgment  against  him  on  the  recog- 
nisance.^ 

A  release  by  husband  and  wife,  prior  to  the  Married  Woman's  Act,' 
of  a  sum  of  money  secured  to  the  wife  in  the  Orphans'  Court,  where  the 
wife  did  not  make  the  declaration,  nor  the  husband  give  the  security 
required  by  the  Act  of  1832,*  will  not  bar  a  recovery  to  the  use  of  the 
wife.'  But  such  a  release  would  be  a  bar  to  the  recovery  of  the  inter- 
est on  the  fund  to  which  the  husband  was  entitled  during  his  life.^ 

A  payment  by  a  guardian  to  his  ward  of  the  amount  secured  to  the 
ward  by  recognisance  is  merely  an  advance  by  the  guardian,  and 
neither  the  recognisor  nor  his  creditors  can  claim  the  benefit  of  such 
payment.^ 

Where,  in  proceedings  in  partition,  the  share  of  the  widow  of  deced- 
ent is  charged  upon  land,  the  interest  to  be  paid  her  during  life,  and 
the  principal  to  be  divided  among  the  heirs  after  her  death,  and  one 
of  those  heirs  takes  the  land  at  the  appraisement  subject  to  the  charge, 
his  own  interest  in  the  reversion  is  merged  in  his  estate  in  possession, 
and  so  much  of  the  charge  is  extinguished,  so  that,  should  the  land 
be  afterwards  sold  by  the  sheriff  subject  to  all  legal  encumbrances, 
&c.,  the  purchaser  will  take  the  land  discharged  of  the  reversionary 
interest  of  that  heir  who  had  accepted  it.* 

Though  a  sheriff's  sale  for  the  debt  of  the  ancestor  discharses  lands 
held  by  an  heir  under  proceedings  in  partition  from  the  lien  of  the 
recognisance,  yet  the  debt  thereby  secured  is  not  wholly  discharged 
if  the  amount  due  on  the  recognisance  was  more  than  sufficient  to  pay 
the  debts  of  the  ancestor  for  which  the  land  was  liable  ;  and  the 
accepting  heir  is  not  entitled  in  such  case  to  participate  in  the  surplus 
arising  from  the  sheriff's  sale,  which  is  insufficient  to  pay  the  amount 
secured  by  the  recognisance.' 

When  the  husband  is  claiming  the  balance  due  on  the  wife's  share  on 
partition  by  agreement,  as  the  administrator  of  her  estate,  he  is  not 
estopped  by  proof  of  his  declaration  that  he  would  not  claim  the 
same,  there  being  no  proof  that  the  judgment-creditors  of  the  defend- 
ant in  the  execution  were  misled  by  such  declaration.'" 

The  cognisor  sold  the  land  taken  under  the  appraisement,  and  an 
agreement  was  executed  by  which  the  purchaser  was  to  pay  the  valua- 
tion-money to  the  heirs,  and  his  mortgage  was  to  be  substituted  for 
the  recognisance.     This  agreement  was  signed  by  B.,  one  of  the  co- 

'■  Stoner  v.  Com.,  4  Harris  387.  "  Edwards  v.   Hoopes,   2  Wh.    420 ; 

'  Ibid.  Keigle  v.  Seiger,  2  Pa.  R.  340  ;  Sleeker 

'  Act  April  11th  1848.  v.  Shimer,  5  Wh.  452. 

«  Purd.  Dig.  765,  Pamph.  L.  207.  »  Com.  v.  iVIcIntire,  8  Barr  295. 

'  McNair  v.  Com.,  2  Casey  388.  '"  Diiilington's  Appropriation,  1  Har- 

8  Ibid.  ris43U. 

'  Kelohner  v.  Forney,  5  Casey  47. 


DEFENCES — EVIDENCE.  481 

heirs,  who  was  still  a  minor,  and  also  by  A.,  who  was  both  guardian 
of  B.  and  surety  upon  the  recognisance,  but  without  stating  the  char- 
acter in  which  he  signed.  After  B.  came  of  age,  she  brought  suit  on 
the  recognisance  for  her  share ;  and  it  was  held  that  the  agreement 
was  not  binding  on  her,  and  that  she  was  entitled  to  recover.' 

The  fact  that  a  recognisance  given  by  three  heirs,  jointly  accepting 
lands  in  partition,  was  several  instead  of  joint,  cannot  defeat  a  recovery 
on  the  recognisance  where  the  cognisees  were  satisfied,  and  the  parti- 
tion has  been  confirmed  by  the  court. ^ 

A  release  of  part  of  land  bound  by  a  recognisance  given  in  the 
Orphans'  Court  does  not  discharge  the  residue.^ 

A  recovery  by  one  of  several  persons  interested  in  a  recognisance 
given  in  the  Orphans'  Court  to  secure  the  payment  of  distributive 
shares,  &c.,  is  not  a  bar  to  a  recovery  by  another  of  the  parties  in 
interest.*  The  court  has  jurisdiction  and  may  adjust  advancements, 
but  if  nothing  be  done  by  them,  the  heir  who  has  given  a  recognisance 
in  a  gross  sum  conditioned  to  pay  their  respective  shares  to  the  other 
heirs,  may  defend  in  a  suit  on  the  recognisance  by  one  of  them,  by 
showing  that  the  plaintiif  was  fully  advanced.'' 

Evidence. — In  an  action  upon  the  recognisance  given  upon  the 
partition  of  lands  of  an  intestate,  the  defendants  pleaded  a  "  release 
of  payment,"  &c.,  to  which  the  plaintiffs  replied,  "  release  without  con- 
sideration, fraudulent  and  void,  non  solverunt,"  &c. ;  it  was  held  that 
evidence  was  not  admissible  to  show  that,  though  the  release  was  ex- 
pressed to  be  for  a  full  consideration,  none  was  paid  in  fact,  and  that 
to  induce  the  releasors  to  execute  the  instrument,  the  releasee  artfully 
and  fraudulently  represented  that  if  he  would  execute  it  he  would  pay 
them  afterwards,  and  that  the  administrators  of  the  releasee  retained 
in  their  hands  money  to  meet  the  claims  of  the  releasors.^ 

Nor  (third  persons  being  interested)  was  evidence  admissible  to 
show  that  the  release  was  induced  by  the  purchaser  of  the  share  of  one 
of  the  heirs  refusing  to  pay  without  a  release  from  all  the  heirs  ;  that 
they  agreed  to  release  upon  his  paying  only  the  purchase-money  of  the 
share  he  had  bought ;  that  there  was  an  understanding  among  the  heirs 
that  the  release  was  to  operate  in  favor  of  the  purchaser  only,  and  that 
among  themselves,  though  absolute  in  form,  it  was  to  remain  inopera- 
tive, until  those  who  took  the  land  at  the  appraisement  paid  to  each  of 
the  heirs  his  share  of  the  valuation-money.'' 

The  declarations  of  the  recognisor,  after  he  has  conveyed  the  land 
to  a  third  person,  are  not  evidence  in  the  proceedings  against  such 
third  person  as  terre-tenant,  to  show  that  the  recognisor  had  paid  any 
part  of  the  distributive  share,  or  to  prove  that  he  had  not  paid  it.* 

Where  lands  of  an  intestate  had  been  valued  by  an  order  of  the 
Orphans'  Court,  and  accepted  by  A.,  one  of  his  daughters,  who  con- 
veyed to  B.,  by  whom  security  was  given  for  the  payment  of  the  dis- 
tributive shares  of  the  other  children,  in  an  action  on  the  obligation 

'  Com.  V.  Hantz,  2  Pa.  R.  333.  ^  Blanchard    v.     Commonwealth,     6 

'  Ebbs  V.  Com.,  1  Jones  374.  Watts  309. 

»  Crawford  v.  Crawford,  2  Watts  339 ;         «  Com.  v.  Brenueman,  1  Rawle  311. 
Reigart  v.  Ellraaker,  14  S.  &  R.  121.  '  Ibid. 

*  Good  V.  Good,  7  Watts  195.  "  Kean  v.  Ellmaker,  7  S.  &  R.  18. 
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against  B.,  it  was  ruled  the  defendant  might  give  in  evidence  the  ille- 
gitimacy of  A.* 

An  action  of  debt  was  brought  on  a  recognisance  given  by  an  heir ; 
a  cautionary  judgment  by  default  was  taken,  and  afterwards  a  decla- 
ration was  filed.  A  seire  facias  was  then  brought  on  this  cautionary 
judgment,  and  on  the  trial  the  court  rejected  the  plaintiff's  offer  to 
read  the  declaration,  on  the  ground  that  it  was  filed  after  the  judgment. 
Held,  That  the  evidence  should  have  been  admitted,  in  order  to  show 
that  the  judgment  was  obtained  on  the  recognisance.^ 

Where  the  defence  was  that  the  plaintiff  had  executed  a  release  in 
full  to  the  principal  obligor,  it  was  held  that  evidence  was  admissible 
of  what  took  place  before  and  at  the  execution  of  the  release,  to  prove 
that  a  fraud  had  been  practised  upon  the  plaintiff  in  respect  to  the 
execution  of  the  release,  although  it  was  not  alleged  that  the  defend- 
ant, who  was  a  surety,  was  present  or  privy  to  the  fraud.^  But  although 
such  release  might  have  been  obtained  by  fraud  practised  upon  the 
obligee  by  the  principal  obligor,  yet  if  the  surety  was  not  a  party  to 
such  fraud,  and  the  obligee  suffered  several  years  to  elapse  without 
bringing  suit,  or  giving  notice  of  such  fraud  to  the  surety,  during 
which  time  the  principal  became  insolvent,  these  circumstances  will  in 
equity  discharge  the  surety.* 

When  an  heir  takes  land  at  an  appraisement  his  own  share  of  the 
price  is  merged  in  the  fee.°  And  where  the  heir,  who  took  at  the  valua- 
tion lands  charged  with  the  widow's  third,  subsequently  conveyed  to 
another  of  the  heirs,  parol  evidence  is  inadmissible  to  prove  an  agree- 
ment between  the  vendor  and  vendee,  that  the  former's  share  in  the 
reversion  should  remain  a  lien  upon  the  land,  there  being  no  allega- 
tion of  any  mistake  by  the  scrivener  in  drawing  the  deed.°  He  had 
no  lien  upon  his  own  land  for  any  portion  of  the  money  payable 
at  the  death  of  the  widow ;  it  is  regarded  as  paid  by  operation  of  law.'' 
If  then  he  conveys  to  a  stranger  with  general  warranty,  subject  only 
to  the  payment  of  interest  on  the  widow's  third,  during  her  life,  and 
the  principal  at  her  death,  without  expressly  stipulating  that  the  vendor 
shall  receive  a  proportional  part  of  this  principal,  neither  the  vendor 
nor  his  personal  representatives  can  recover  of  the  vendee  such  pro- 
portional part  after  the  death  of  the  widow.^  But  where  the  heir  sold 
the  land  taken  under  the  appraisement,  reserving  "  his  interest  at  the 
death  of  th.e  widow,"  he  was  allowed  to  come  in  for  a  share  of  the 
third  charged  on  the  estate  during  her  lifetime.^ 

Form  of  verdict. — Where  the  cognisor  or  hi^  representative  and  the 

'  Davis  V.  Houston.  2  Yeates  289.  might  agree  otherwise  with  the  cogni- 

^  Com.  V.  Shaeffer,  9  "Watts  249.     As  sor ;  and  if  such  vendee  give  a  bond  for 

the  original  action  was  debt,  there  was  the  wife's  share,  payable  on  the  death 

noother  evidence  of  this  than  thedeclar-  of  the  widow,  and  sell  the  land  to  an- 

ation.     Had    the   original   action   been  other  subject  to  that  bond,  the  obligee  or 

scire  facias,  the  recognisance  would  have  his  personal  representatives  may  recover 

been  recited  in  the  writ.  Ibid,  per  in  assumpsit  against  such  vendee :  Ibid. 
Rogers,  J.  '  Stecker  ».  Shimer,  5  Whart.  452  • 

"  Gordon  v.  McOarty,  3  Wh.  407.  Kiegle  v.  Seiger,  2  Pa  R  340 

« Ibid.  '  Ibid. 

5  Shelly  V.   Shelly,  8  W.   &  S.  153.         «  Stecker  v.  Shimer,  5  Whart.   452 ; 

Whether  this  would  be  the  case  when  Duey  v.  Clemens,  1  Barr  118. 
the  heir  was  the  wife  of  the  cognisor         '  [Jpdegrove   v.    Updegrove    1  Barr 

doubted;    but    even  then    the  vendee  J.36. 
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terre-tenants  appear  together,  though  each  must  defend  for  himself, 
the  several  issues  may,  it  seems,  be  tried  together,  provided  separate 
verdicts  are  taken.^ 

Where  a  verdict  was  for  the  penalty  of  the  recognisance,  and  also 
"  that  there  is  due  to  the  plaintiff"  a  certain  sum  less  in  amount  than 
the  penalty,  the  Supreme  Court  reversed  the  judgment  for  the  penalty 
as  erroneous,  but  rendered  judgment  on  the  verdict  for  the  sum  found 
to  be  due.'' 

Judgment. — The  judgment  is  only  conclusive  as  between  the  parties 
thereto,  and  therefore  one  recovery  by  a  cognisee  will  not  bar  other 
cognisees  from  proceeding  upon  the  recognisance.^ 

The  interest  of  the  heirs  of  an  intestate,  which  was  a  remainder 
after  the  determination  of  their  mother's  life  estate,  was  secured  by  a 
recognisance  in  the  Orphans'  Court.  During  the  continuance  of  the 
life  estate,  the  husband  of  one  of  the  heirs  having  taken  the  benefit 
of  the  insolvent  laws,  his  trustee  sold  at  public  sale  his  right  in  his 
wife's  share.  The  purchaser  subsequently  brought  suit  on  the  recog- 
nisance in  the  name  of  the  President  Judge  of  the  Orphans'  Court, 
and  recovered  a  judgment,  which  was  affirmed  by  the  Supreme  Court. 
Held,  that  this  judgment  being  in  the  name  of  the  legal  party,  the 
President  Judge  of  the  Orphans'  Court,  was  a  bar  to  another  action  on 
the  same  recognisance  brought  by  the  administrator  of  the  wife,  she 
having  died  intestate  leaving  her  husband  surviving.  If  the  plaintiff 
had  any  right  to  the  money  in  dispute,  it  could  be  determined  only  in 
a  suit  against  the  party  who  wrongfully  received  it.* 

The  judgment  should  not  be  for  the  penalty,  but  for  the  amount  of 
the  interest  of  those  suing.' 

As  the  recognisance  is  a  lien  upon  the  whole  estate  taken  at  the 
valuation,  it  follows  that  at  a  sheriff's  sale  made  under  a  judgment  in 
geire  facias  on  the  recognisance,  the  purchaser  obtains  a  good  title  for 
the  whole  estate.^ 

The  shares  of  the  heirs  secured  by  the  recognisance  are  personal 
estate,  whether  such  heirs  be  minors,  femes  covert,  or  otherwise.' 

SECTION  VI. 

OF  SCIRE  FACIAS  UPON  SHERIFFS'  AND  CORONERS'  RECOGNISANCES,  AND 
UPON  THE  CAUTIONARY  JUDGMENTS  ON  OFFICIAL  BONDS,  AND  ON  BONDS 
OF  EXECUTORS,  ADMINISTRATORS,  GUARDIANS,  ETC. 

1.  Preliminary  Bemarhs. 
At  common  law  sheriffs,  &c.,  are  bound  to  the  faithful  performance 
of  the  duties  of  their  office,  and  for  any  breach  of  this  obligation  or 
malfeasance,  they  are  personally  liable  in  an  action.  The  form  of  such 
action  varies  of  course  with  circumstances.  For  an  escape  the  remedy 
is  an  action  on  the  case.^     For  an  illegal  levy  upon  property  not  be- 

1  Reigart  v.  Ellmaker,  6  S.  &  R.  44.  6  Harris  343. 
The  defence  of  each  should  however  be         ^  Kidd  v.  The  Commonwealth,  4  Har- 

kept  distinct,  and  be  separately  disposed  ris  427. 
of  on  the  record  :  Ibid.  ^  Cubbage  v.  Nesmith,  3  Watts  314. 

'  Stewart  v.  Martin,  2  Watts  200.  '  Spangler's  Appeal,  12  Harris  424. 

»  Good  V.  Good,  7  Watts  195.  "  1  Chit.  PI.  (7th  Lond.  Ed.  155.) 

♦  Com.  V.  Shuman's  Administrators,* 


484  SCIRE   FACIAS   UPON   SHERIFFS'   RECOGNISANCES. 

longing  to  the  defendant  the  remedy  is  trespass.'  Where  the  execution 
has  been  returned  '■'■  fieri  feci"  and  the  sheriff  does  not  pay  over  the 
money  to  the  plaintiff,  his  remedy  is  an  action  of  debt  founded  upon 
the  return ;  ^  or  where  the  money  has  been  paid  on  an  execution  the 
plaintiff  may  have  assumpsit  for  money  had  and  received  ;  ^  or  in  the 
same  circumstances  where  there  has  been  no  return  he  may  have  an 
action  of  account  against  the  sheriff  or  his  executors.*  The  number  of 
cases  in  which  an  action  lies  against  the  sheriff  or  other  ministerial 
officer  for  misconduct  is  obviously  very  great,  but  even  if  a  complete 
enumeration  of  these  were  possible,  it  would  be  inappropriate  in  this 
place,  and  the  above  examples  will  suffice  for  illustration. 

But  it  is  evident  that  unless  the  sheriff  or  other  officer  were  a  man 
of  large  property,  as  is  always  the  case  in  England,  his  personal 
responsibility  for  the  consequences  of  his  malfeasances  and  negligence 
would  be  of  little  benefit  to  injured  parties.  The  legislature  of  this 
State  have  therefore,  by  various  enactments,  sought  to  provide  for  the 
security  of  the  community,  but  without  satisfactory  results  until  the 
Act  of  28th  March  1803.°  The  preamble  of  this  act  is  as  follows : 
"  Whereas,  the  public  security  requires  that  sheriffs  and  coroners 
should  give  sureties,  proportioned  to  the  trusts  confided,  for  the  faith- 
ful execution  of  their  official  duties.  And  whereas,  the  existing  laws 
relating  to  this  subject  are  defective,  inadequate,  and  inapplicable  to 
the  greater  number  of  the  counties  within  the  commonwealth :  There- 
fore," &c.  The  act  then  proceeds  to  require  the  sheriff  and  coroner  to 
enter  into  a  bond  and  recognisance  with  two  sureties,  to  provide  for 
the  manner  of  taking  these  obligations,  their  form  and  effect,  and  the 
mode  of  bringing  suit  upon  them. 

The  greater  part  of  these  provisions  were  supplied  or  altered  by  the 
Act  of  15th  April  1834,^  and  those  which  remain  in  force  will  be 
explained  subsequently. 

By  this  last  act,  sheriffs  and  coroners  are  required  to  give  bonds 
with  two  sureties,  to  be  approved  by  the  judges  of  the  Common  Pleas, 
in  the  amounts  specified  in  the  63d  section  (which  vary  in  the  different 
counties,  the  amount  of  the  coroner's  bond  being  always  one-fourth 
that  in  the  bond  of  the  sheriff  for  the  same  county),  conditioned  speci- 
fically as  to  the  sheriff  for  the  service  and  execution  of  writs  and  pay- 
ment of  moneys,  and  generally  as  to  both  officers  for  the  good  and 
faithful  performance  of  the  trusts  and  duties  of  the  office. 

The  same  act  requires  similar  bonds  from  constables,  not  being  free- 
holders, in  amounts  ranging  from  five  hundred  to  three  thousand  dollars, 
at  the  discretion  of  the  Quarter  Sessions,  which  court  is  also  to  approve 
the  sureties.  Bonds  of  like  nature  are  also  required  by  the  same  act 
from  various  county  and  township  officers,  and  by  numerous  other  acts 
from  different  State  officers.  These  obligations  are  called  Official 
Bonds. 

In  addition  to  the  bond,  sheriffs  and  coroners  are  required  by  the 
Act  of  1834,  which  in  this  particular  follows  the  Act  of  1803,  to  enter 
into  recognisances  with  two  sureties,  to  be  approved  by  the  Common 
Pleas.     Such  recognisance  is  to  be  taken  by  the  recorder  of  deeds  of 

•  1  Chit.  PI.  (7th  Lond.  Ed.)  207,  &c.         '  Ibid. 

■'  Ibid.  125.  6  Purd.  Dig.  895,  4  Smith's  Laws  48. 

5  Tidd.  Pr.  1019.  ,      «  Purd.  Dig.  894,  Pamph.  L.  537. 
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the  county,  and  its  amount  and  conditions  are  precisely  the  same  as 
those  of  the  hond.^ 

Recognhance-lien. — The  recognisance  and  bond  are  distinct  securi- 
ties.^ The  recognisance  is  a  lien  upon  the  lands  of  the  officer  and  his 
sureties,  lying  within  the  county,  from  its  date,  not  from  the  date  of 
its  approval.'  And  this  lien  expires  as  against  the  sureties  at  the 
termination  of  five  years,  unless  suit  be  brought  within  that  time.* 

Bond  no  lien. — The  bond  is  not  in  itself  a  lien  upon  lands,  though  a 
judgment  recovered  upon  it  becomes  a  lien  from  the  date  of  its  entry .^ 
But  suit  cannot  be  brought  on  the  bond  after  five  years  from  its  date.' 

And  though  a  suit  has  been  brought  upon  the  bond  and  judgment 
recovered  upon  it,  the  recognisance  is  not  afifected  thereby,  but  its  lien 
expires  at  the  end  of  the  five  years  notwithstanding  the  judgment  on 
the  bond,  although  the  same  persons  are  sureties  in  both.^  The  lien 
of  a  recognisance  under  the  Act  of  1803  was  unlimited  in  duration, 
at  least  so  far  as  respected  the  land  of  the  sheriff.^  But  by  the  74th 
section  of  the  Act  of  1834,  the  lien  of  the  recognisance  is  placed  upon 
the  same  footing  as  that  of  a  judgment  to  the  same  amount  in  any 
court  of  record  of  the  county.^ 

Land  purchased  after  the  date  of  the  recognisance  is  not  bound  by 
it,  but  is  bound  by  a  judgment  obtained  on  the  recognisance  after  the 
purchase.'" 

The  lien  of  the  recognisance  is  not  divested  by  a  judicial  sale  of 
the  land  under  a  subsequent  lien,"  but  a  sale  under  a  mortgage  prior  to 
the  recognisance  will  discharge  the  lien  of  the  recognisance.'^ 

But  now  by  the  late  Act  of  3d  April  1860,  which  is  given  in  extenso 
below,''  tne  duration  and  extent  of  the  lien  on  real  estate  of  a  sheriff's 

'  For  the  form  of  the  Bond  see  J  65,  said  sheriffs,  respectively,  at  the  dates 

Purd.  Dig.  894,  Paraph.  L.  549  ;  and  for  of  said  recognisances,  for  the  term  of  ten 

the  form  of  the  Recognisance  see  J  64,  years  from  said  dates ;   and  that  every 

Purd.  Dig.  894,  ?§  3,  6,  Pamph.  L.  549.  recognisance  heretofore  executed  by  any 

''  In  re  Morris's  Estate,  4  Barr  162 ;  sheriff  of  any  county  in   this   common- 

Com.  V.  Lelar,  1  Harris  22.  wealth,  shall  be  a  lien  on  the  real  estate 

'  Wilson   V.  Com.,   7  W.   &  S.  181,  of  said  sheriff,  owned  by  him  at  the  time 

And  for  purposes  of  distribution  a  judg-  when  said  recognisance  was  dated,  for 

ment  on  the  recognisance  relates  back  to  the  like  term  of  ten  years  from  the  date 

the   original   lien   created  by  filing  it:  thereof:    Provided,  That  in  every  case 

Morris's  Estate,  4  Barr  162.  where  the  term  often  years  has  already 

*  See  proviso  to  §  4  of  the  Act  of  1803,  expired  from  the  date  of  any  such  recogni- 
which  was  decided  to  be  still  in  force,  in  sance,  and  the  presumption  of  payment 
Com.  ».  Eainey,  4  W.  &  S.  186.  thereof  shall  not   already  have   arisen 

'  In  re  Morris's  Estate,  4  Barr  162.  by  the  lapse  of  twenty  years  from  its 

"  Proviso  to  ?  4  of  Act  of  1803 :  Com.  date,  the  lien  of  said  recognisance  shall 

V.  Rainey,  4  W.  &  S.  186.  continue  and  remain  for  the  term  of  one 

'  Smith  V.  Miller,  13  S.  &  R.  339.  year  from  the  passage  of  this  act :  Pro- 

*  Snyder  v.  Com.,  3  Pa.  R.  286,  Plus-  vided.  That  this  act  shall  in  no  way  affect 
TON,  J.,  diss. ;  Miller  v.  Com.,  5  W.  &  S.  the  recognisance  of  the  sheriff  of  the 
488.     And  a  purchaser  from  the  sher-  county  of  Philadelphia. 

iff  is  in  the  position  of  his  vendor :  Ibid.  Section  2.     That  the  expiration  of  the 

'  Purd.  Dig.  895,  Pamph.  L.  551.  lien  of  any  sheriff's  recognisance  upon 

"  Fricker's  Appeal,  1  Watts  393.  the  real  estate  owned  by  such  sheriff, 

"  McKensy's  Appropriation,  3   Barr  under  the  provisions  of  this  act,  shall  not 

156.  release  such  sheriff,  his  administrators 

'^  Spang  V.  Com.,  2  Jones  358.  or  executors,   from   liability  to   answer 

^  Section   1.     Recognisances    entered  any  claims  which  may  be  established  for 

into  by  the  sheriffs  of  the  several  coun-  damages    occasioned   by   official    delin- 

ties  of  the  commonwealth,  shall  continue  quency  or   misconduct  of  said    sheriff. 

to  be  a  lien  on  the  real  estate  owned  by  See  Purd.  Dig.  895,  Pamph.  L.  650. 
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recognisance  is  materially  altered  in  all  the  counties  except  Phila- 
delphia. 

2.  Liability  of  Sureties  both  to  Bond  and  Recognisance. 

The  liability  of  sureties  for  the  acts  of  their  principal  being  the 
same  on  both  the  recognisance  and  the  official  bond,,  may  properly  be 
dismissed  before  proceeding  to  the  subject  of  actions  upon  those 
securities. 

As  a  general  rule,  and  in  cases  within  the  scope  of  the  bond,  the 
liability  of  the  sureties  is  co-extensive  with  that  of  their  principal. 
Whenever  a  surety  has  been  permitted  to  escape  leaving  the  principal 
still  liable,  it  has  been  because  of  some  provision  or  defect  in  the  bond 
itself,  or  some  merit  in  the  surety  or  demerit  in  the  obligee  or  his 
assigns  outside  the  instrument.^ 

Of  course  where  the  conditions  of  the  obligation  are  specific  the 
sureties  are  liable  upon  any  breach  of  those  conditions,  and  in  this 
case  the  existence  of  the  liability  is  easily  ascertained.  But  where 
the  conditions  are  expressed  in  general  terms,  as  in  the  words,  "  well 
and  faithfully  to  perform  all  the  duties  of  the  office,"  there  is  some- 
times a  doubt  as  to  the  fact  of  a  breach.  In  such  cases  sureties  are 
liablft  for  any  illegal  act  of  their  principal  done  in  the  execution  of  his 
office,  as  if  a  sheriff  levy  on  and  sell  the  goods  of  A.  on  an  execution 
against  B.,^  or  if  he  refuses  to  levy  at  all,^  or  if  the  sheriff  suffer  a 
person  arrested  on  mesne  process  to  escape,*  or  if  he  refuses  to  commit 
a  defendant  whom  the  Quarter  Sessions  have  directed  to  stand  com- 
mitted until  he  complies  with  a  decree  of  that  court,'  or  where  the 
sheriff  has  levied  on  goods,  and  afterwards  without  legal  authority 
withdraws  from  and  surrenders  the  possession.^ 

So  sureties  are  responsible  for  losses  occasioned  by  the  principal's 
negligence  in  the  discharge  of  his  office,  as  if  a  public  officer  allows 
papers  or  records  to  be  taken  from  his  office  without  the  process  or 
order  of  a  court,  and  they  are  lost  or  mutilated,'  or  a  recorder  of  deeds 
certifies  that  no  mortgage  of  certain  lands  could  be  found  on  the 
registry  and  charges  and  receives  the  fee  allowed  for  such  certificate, 
but  such  mortgage  was  in  fact  actually  registered,  and  the  party  obtain- 
ing the  certificate  was  prejudiced  thereby,'  or  a  prothonotary  makes  a 
mistake  in  a  certificate  of  judgments  by  which  a  purchaser  of  land  is 
injured,^  or  he  neglect  to  enter  a  judgment  on  the  judgment-docket 
whereby  the  plaintiff  in  such  judgment  sustains  a  loss.'"  But  the  mere 
omission  of  a  constable  to  return  his  execution  within  twenty  days, 
does  not  fix  him  for  the  amount  of  the  debt,  if  he  have  sufficient  reason 
for  the  delay."  And  the  sureties  on  an  administrator's  or  trustee's 
bond  are  liable  if  their  principal  deposits  the  trust  funds  in  his  own 

1  Hutchinson  v.  Com.,  6  Barr  124,  per         *  Wolvertou  v.  Com.,  7  S.  &  R.  273  ; 

Bell,  J. ;  see  also  McCaraher  v.  Com.,  Karck  v.  Com.,  3  Barr  269. 

5  W.  &  S.  21 ;  Farmers'  Bank  ».  Boyer,         '  Snyder  v.  Colli.,  1  Pa.  R.  94. 
10  S.  &  R.  50.  '  Com.  V.  Contner,  6  Harris  439. 

'  Carmack  v.  Com.,  5  Binn.  184.  So  '  Devling  v.  Williamson,  9  Watts  311. 
of  a  constable :  Brunott  v.  McKee,  6  W.         ^  McCaraher  v.  Com.,  5  W.  &  S.  21. 

6  S.  513.  9  Ziegler  v.  Com.,  2  Jones  227.     And 
'  Shannon   v.   Com.,  8  S.  &  R.  444.  it  is  immaterial  that  there  is  no  seal  at- 

In  such  case,  the  action  on  the  sheriff's  tached  to  the  certificate  :  Ibid, 
official  bond  may  be  commenced  before  "*  Mann's  Appeal,  1  Barr  24. 
the  return  of  the  writ:  Ibid.  "  Keller  v.  Clarke,  6  W.  &  S.  534. 
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name,  in  a  bank  or  other  institution,  which  afterwards  fails  ;  and  their 
liability  will  not  depend  upon  the  good  faith,  prudence,  or  judgment 
with  which  he  may  apparently  have  acted,  nor  upon  the  fact  that  he 
may  have  disposed  of  his  own  funds  in  the  same  way.' 

And  sureties  on  administrators'  or  executors'  bonds  have  in  general 
only  a  contingent  liability,  so  that  it  is  necessary  to  fix  the  principal 
with  a  devastavit  before  proceedings  can  be  had  against  the  sureties.^ 
And  the  settlement  of  a  general  account  by  an  executor,  disclosing  a 
general  balance  in  his  hands,  does  not  so  fix  him,  as  to  enable  a  distri- 
butee to  maintain  an  action  on  the  official  bond.^  But  all  that  is  neces- 
sary to  be  done  in  order  to  render  the  sureties  liable  is  that  the  amount 
due  from  the  administrator  be  judicially  ascertained,  whether  by  a 
decree  in  the  Orphans'  Court,  or  a  judgment  at  law ;  and  this  being 
done  it  is  not  necessary  to  go  further  or  to  push  the  principal  to  insol 
vency  before  proceeding  against  the  sureties.*  Where,  however,  an 
administrator  is  indebted  to  his  intestate,  and  has  sufficient  means  to 
pay  the  debt,  he  is  bound  to  discharge  it,  and  an  omission  to  do  so  will 
render  his  sureties  liable  on  the  official  bond.°  And  wherever  an  exe- 
cutor who  has  given  security,  or  an  administrator,  absconds,  conceals 
himself,  or  resides  beyond  the  jurisdiction  of  the  court,  suit  will  lie  on 
the  bond  against  the  surety  without  recourse  in  the  first  instance  to  the 
principal.*  But  if,  of  two  administrators,  one  has  absconded,  &c.,  the 
creditor  must  proceed  against  the  other  and  fix  him  with  a  devastavit 
before  the  surety  can  be  reached.'' 

And  where  in  a  suit  commenced  before  a  justice  to  recover  a  sum 
less  than  $100,  the  defendant  confessed  judgment  for  more  than  $100, 
and  paid  the  amount  to  the  justice  without  execution  issued,  the  sureties 
of  the  justice  are  liable  for  it  to  the  plaintiflF.*  So  the  surety  is  liable 
for  money  collected  by  the  justice  in  his  official  capacity,  though  with- 
out suit.' 

So  the  sureties  of  a  township  collector  of  road  taxes,  cannot  be  pur- 
sued on  their  bond  until  their  principal  has  been  fixed  by  a  settlement 
of  his  accounts  by  the  township  auditors.'"  And  in  order  to  recover 
from  the  bail  of  a  defaulting  constable,  the  plaintiif  must  show  that  he 
used  reasonable  and  ordinary  diligence  against  the  principal ;  or  that 
such  proceeding  would  have  been  fruitless  by  reason  of  the  insolvency 
of  the  constable." 

Sureties  are  only  liable  for  acts  done  by  their  principal  in  his 
official  capacity.'^  Thus  a  payment  to  the  sheriif  after  the  fieri  facias 
is  returned,  "levied  upon  personal  property,"  is  a  receipt  by  him  in 
his  official  capacity  ;  and  his  sureties  are  liable  on  his  failure  to  pay 

1  Cora.   V.   McAllister,  4  Casey  480  ;  '  Com.  v.  Fretz,  4  Barr  344. 

McAllister  v.  Com.,  6  Casey  536.  "  Hale  v.  Com.,  8  Barr  415  ;  Ditmars 

'Com.    V.  WeDrick,   8   Watts    159;  w.  Com.,  11  Wright  335. 

Com.  V.   Evans,  1  Watts  437 ;   Com.  v.  '  Ibid. 

Fretz,  4  Barr   344;  Com.  v.  Moltz,  10  "Branch    Township   v.   Youndt,    11 

Barr  527  ;  Com.  v.    Stub,  1  Jones  150.  Harris  182. 

But  see  Miltenberger  v.  Commonwealth,  ''  Kirkpatriek  v.  White,  5  Casey  176. 

2  Harris  71.  "  U.  S.  v.  Bell's  Bx'rs,  1  Gilpin  41 ; 

'  Com.  V.  Stub,  1  Jones  150.  Com.  v.  Kendig,  2  Barr  448.     So  a  oon- 

*  Com.  B.  Dill,  1  Phila.  R.  556 ;  citing  stable's  sureties   are  only  liable  where 
and  relying  on  Com.  v.  Stub.  the  execution  was  delivered  to  him  in 

'  In  re  Piper's  Estate,  3  Harris  533.       his  official  capacity  by  the  magistrate: 

•  Com.  V.  Wenrick,  8  Watts  159.  Snapp  v.  Com.,  2  Barr  49. 
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over  the  money.'  So  a  prothonotary  may,  in  his  ofScial  capacity, 
lawfully  receive  costs  due  to  his  predecessor,  and  thereby  render  his 
sureties  liable  for  the  amount.^  So  the  sureties  are  liable,  where  the 
defendant  in  a  judgment  pays  the  amount  to  the  prothonotary,  without 
any  order  or  rule  of  the  court. ^  But  the  sureties  in  an  ordinary 
administration-bond  are  not  liable  for  the  proceeds  of  the  intestate's 
real  estate,  though  charged  in  the  account  of  the  administration.* 

The  principal  may,  however,  charge  himself  and  his  sureties,  by  an 
act  which  is  not  strictly  within  the  line  of  his  duty.  Thus  a  return  by 
a  sheriff  to  a  ca.  sa.,  "  served  and  delivered  to  court,"  though  informal, 
is  sufficient  to  charge  him  with  the  prisoner,  and  to  render  his  sureties 
liable  as  for  an  escape,  if  he  permit  the  defendant  to  go  at  large.* 

But  the  plaintiff  must  show  some  loss  or  damages  caused  by  the  acts 
complained  of ;  merely  to  show  misconduct,  or  violation  or  omission  of 
duty  in  the  officer,  is  not  sufficient  to  charge  the  sureties.*  Thus  a 
sheriff  is  not  bound  to  levy  upon  personal  property,  alleged  to  belong 
to  the  defendant  in  the  execution,  upon  an  offer  by  the  plaintiff  to 
indemnify  him ;  and  therefore,  unless  it  appear,  in  an  action  against 
the  sheriff  for  a  false  return  of  nulla  bona,  that  the  property  upon  which 
he  refused  to  levy  actually  belonged  to  the  defendant,  the  offer  to 
indemnify  him  will  not  make  him  liable  to  damages.' 

Time  for  which  they  are  liable. — The  surety  is  only  liable  for  acts 
of  the  principal  committed  during  the  time  for  which  he  became  surety. 
The  liability  of  the  surety  of  a  public  officer  is  commensurate  with  the 
commission  of  his  principal.* 

He  is  liable  for  moneys  collected  by  the  principal  on  the  day  of  the 
date  of  the  bond,  in  the  absence  of  evidence  that  they  were  received 
prior  to  the  execution  of  the  bond,  and  that  the  principal  acted  in  the 
same  capacity  under  another  bond.' 

Where  a  public  officer  has  given  successive  official  bonds  with  differ- 
ent sureties,  money  received  by  him  subsequently  to  the  execution  of 
the  latter  cannot,  before  it  is  discharged,  be  applied  to  the  payment 
of  the  former  bond."  So  in  an  action  against  the  sureties  of  the  state 
treasurer,  who  is  elected  annually  by  the  legislature,  the  court  directed 
the  jury  in  point  of  law  to  confine  the  responsibility  of  the  sureties  to 
a  deficit  occurring  during  the  year  ensuing  the  date  of  the  bond."  So 
in  an  action  against  a  public  officer  upon  his  official  bond,  the  defendant 
is  entitled  to  be  credited  with  the  moneys  received  and  paid  by  the 
officer  during  the  year  he  was  the  surety,  although  it  may  appear  that 
the  officer  was  a  defaulter  for  several  preceding  years  ;  each  distinct 
set  of  sureties  being  severally  answerable  for  the  default  of  each  par- 
ticular year.'''  So  where  a  prothonotary's  official  bond  was  conditioned 
inter  alia,  that  he  should  pay  over,  &c.,  all  moneys  coming  to  his  hands 

'  Beale  v.  Com.,  7  Watts  183.  *  Bank  of  Washington  v.  Barrington, 

2  Watson  V.  Smith,  2  Casey  395.  2  Pa.  R.  27. 

»  Deckert's  Appeal,  5  W.  &  S.  342.  '  MiUer  v.  Com.,  8  Ban-  444. 

*  Com.  V.  Gilson,  8  Watts  214.  "'  Postmaster-General  v.  Norvell,  Gil- 

'  Beale  e.  Com.,  7  Watts  183.  pin  106 ;  Loan  Co  v.  Odd  Fellows'  Hall 

e  Com.    ».    McCoy,    8    Watts     153  ;  12  Wright  446. 

Juniata  Bank  v.  Beale,  1  W.  &  S.  227  ;  "  Com.  v.  Baynton,  4  Dallas  282. 

Hamner  v.  GrifiBth's   Adm'rs,  1   Grant  "  Com.   v.   Reitzel,  9  W.   &  S.    109 ; 

193.  Postmaster-General  ».   Norvell,   Gilpin 

'  Watmough  v.  Com.,  6  Wh.  117.  106. 
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during  his  continuance  in  office,  the  sureties  were  held  not  liable  for 
moneys  received  by  him  after  his  term  had  expired.^ 

And  where  the  bond  of  a  prothonotary  was  conditioned  inter  alia, 
that  he  would  "  faithfully  account  for  and  pay  over  into  the  state  treas- 
ury all  public  moneys  which  shall  come  into  his  hands  from  time  to  time 
during  Ms  continuance  in  the  said  office"  no  action  could  be  main- 
tained thereon  to  recover  the  share  of  the  commonwealth  in  those  fees 
received  by  him  after  his  removal  from  office.^ 

Extent  of  liahility. — The  surety  can.  in  no  case  be  made  liable 
beyond  the  amount  stipulated  in  the  bond.'  But  the  sureties  are  liable 
on  the  bond  for  all  that  the  principal  is.^ 

Sureties  to  sheriflF 's  bond  are  only  liable  for  the  damages  actually 
sustained  by  the  plaintiiF  in  consequence  of  the  default  alleged  in  the 
declaration.^  Where  a  sheriff  has  levied  on  goods,  but  afterwards  with- 
draws from  and  surrenders  the  possession  without  legal  authority,  the 
extent  of  the  liability  incurred  is  measured  by  the  amount  which  the 
sheriff  could  have  made  for  the  plaintiff  by  the  proper  discharge  of  his 
duty.^  Primd  facie  he  is  liable  for  the  whole  sum  endorsed  on  the 
writ ;  but  he  may  show  that  by  no  diligence  could  he  have  collected  so 
much.'  The  plaintiff  in  the  execution  is  entitled  to  recover  the  value 
of  the  goods  levied  on,  or  the  amount  of  the  execution,  whichever  is 
least.* 

Where  money  payable  out  of  the  proceeds  of  land  sold  by  the  sheriff 
under  an  execution  has  been  used  by  him,  or  he  has  taken  refunding 
receipts,  the  sureties  are  liable  for  interest.'  But  the  sheriff  is  not 
liable  for  interest  until  after  a  demand  made  of  him  ;  and  a  rule  to  pay 
the  money  into  court  when  there  is  a  contest  between  execution-credit- 
ors, and  a  delay  for  several  years  afterwards  while  this  contest  is 
pending,  cannot  be  regarded  as  equivalent  to  a  demand,  even  though 
the  sheriff  does  not  account  for  the  possession  of  the  money  in  the 
interval.'"  A  surety  to  a  delinquent  tax  collector  is  liable  for  interest 
from  a  reasonable  time  after  the  default  occurred."  On  a  condition  in 
the  bond  of  a  collector  of  taxes,  that  the  collector  shall  pay  into  the 
county  treasury  the  amount  of  his  duplicate,  deducting  commissions, 
the  surety  is  liable  for  the  state  taxes  included  in  the  duplicate.'^ 

Sureties  of  the  sheriff  are  not  liable  to  the  plaintiff  in  the  writ  for 
costs  collected  on  execution,  and  accruing  to  the  officers  of  the  court, 
unless  they  have  been  previously  advanced  by  the  plaintiff.'' 

Damages  are  to  be  computed  up  to  the  date  of  the  judgment  against 
the  sheriff  and  his  sureties,  where  they  proceed  from  the  cause  of  action 
originally  assigned  as  a  breach.'* 

'  Com,  V.  West,  1  Rawle  29.     But  the  '  Ibid. ;  Dorranoe  v.  Com.,  1  Harris 

ofBcer  himself  would  be  liable  for  such  160. 

moneys.     But  his  liability  arises  under  '  Hamner    v.    Griffith's     Adm'ra,    1 

the  law  requiring  him  to  pay  over  such  Grant  193. 

money,  and  not  on   his  official  bond :  '  Reed  v.  Reed,  1  W.  &  S.  235. 

Ibid.,  per  Gibson,  J.  '"  Hantz  v.  York  Bank,  9  Harris  291. 

^  Hutchinson  v.  Com.,  6  Barr  124.  "  Glover  v.  Wilson,  6  Barr  290. 

'  Com.  V.  Forney,  3  W.  &  S.  358,  per  ''  Ibid. 

BoGERS,  J.  '^  Beale  v.  Com.,  7  Watts  186 ;  Pontius ' 

*  McCaraher  v.  Com.,  5  W.  &  S.  21.  v.  Com.,  4  W.  &  S.  52;  Com.  v.  McCoy, 

*  Com.  V.  Allen,  6  Casey  49.  8  Watts  153. 

*  Com.  V.  Contner,  6  Harris  439.  "  Karch  v.  Com.,  3  Barr  269. 
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3.  Remedies. 

Under  the  Act  of  1803,'  which  in  this  respect  is  not  altered  by  that 
of  1884,  a  person  aggrieved  by  the  official  misconduct  of  a  sheriff,  or 
coroner,  had  the  clioice  of  three  modes  of  redress :  1.  By  action 
against  the  officer  personally,  founded  upon  his  common-law  liability ; 

2.  By  action  upon  the  recognisance  against  the  officer  and  his  sureties ; 

3.  By  action  upon  the  official  bond. 

Of  these  only  the  two  latter  are  within  the  scope  of  our  subject. 
These  remedies  are  concurrent,  and  actions  may  be  instituted  both  on 
the  bond  and  the  recognisance  at  the  same  time,  and  prosecuted  to 
judgment  and  execution  until  satisfaction  be  obtained.^  But  the  secu- 
rities are  not  cumulative,  and  therefore  if  judgments  be  obtained  by 
different  parties  on  both  bond  and  recognisance,  there  cannot  be  recov- 
ered from  the  sheriff  and  his  sureties  more  than  the  whole  sum  provided 
as  a  security  for  the  public*  But  if  judgment  have  been  obtained 
upon  the  recognisance  for  the  penalty,  and  the  whole  amount  of  such 
judgment  has  been  collected  from  the  sheriff  himself,  suit  may  never- 
theless be  brought  upon  the  bond  by  one  who  has  failed  to  obtain  satis- 
faction out  of  the  proceeds  of  the  judgment  upon  the  recognisance. 
For  the  liability  undertaken  by  the  sureties  (who  are  generally  the 
same  individuals  both  to  the  bond  and  the  recognisance)  is  to  pay  for 
the  sheriff's  defaults  to  the  extent  of  the  penalty,  and  it  is  therefore  no 
ground  of  defence  as  respects  them,  that  he  has  himself  been  compelled 
to  pay  for  some  of  those  defaults  by  a  suit  on  one  of  the  obligations,  if 
they  have  paid  nothing,  and  the  other  obligation  remains  intact.* 
I.    Of  Proceedings  upon  the  Recognisance. 

The  4th  section  of  the  Act  of  1803  permits  aggrieved  persons,  as 
often  as  the  case  may  require,  to  institute  actions  of  debt  or  scire 
facias  upon  the  recognisance,  provided  such  suits  be  brought  within 
five  years  from  its  date.  We  shall  here  treat  of  the  proceeding  by 
scire  facias  alone,  that  by  action  of  debt  being  foreign  to  our  subject. 
But  since  many  of  the  decisions  upon  points  of  practice  which  have 
arisen  in  actions  of  debt,  are  conceived  to  be  equally  applicable  in 
actions  by  scire  facias,  they  will  be  inserted  in  their  proper  places. 

Who  may  sue. — Under  the  section  just  mentioned,  whenever  the  com- 
monwealth, or  any  individual  or  individuals,  shall  be  aggrieved  by  the 
misconduct  of  any  sheriff  or  coroner,  it  shall  be  lawful  to  institute  an 
action.  Such  action,  where  the  damage  is  claimed  to  have  arisen  from 
the  sheriff's  neglect  to  pay  over  money  made  upon  an  execution,  must 
be  in  the  name  of  the  legal  plaintiff  on  the  record ;  the  interest  of  an 
equitable  assignee  need  not  be  suggested.*  But  if  suit  be  brought  in 
the  name  of  the  commonwealth,  without  setting  out  the  name  of  the 
person  for  whose  use  the  suit  is  brought,  and  issue  is  joined  in  the  name 
of  the  legal  plaintiff,  it  is  not  error.*     Persons  aggrieved  by  distinct 

'  Purd.  Dig.  895,  4  Smith's  Laws  48.  liable  on  the  other  obligation  ;   but  iu 

^  Smith  V.  Miller,  13  S.  &  R.  339,  per  such   case   they   might   be   relieved  in 

Tii.GHMAN,  0.  J.  equity:  Ibid.,  per  Lowrie,  C.  J. 

'  Com.   V.    Lelar,    1   Harris   22,   per         '  Brownfield  v.  Com.,  13  S.  &  R.  265. 

Bell,  J.  But  the  equitable  assignee  may  have  his 

*  Com.  V.  Montgomery,  7  Casey  519.  name  marked,  and  may  receive  the  pro- 
It  seems  that  even  if  the  sureties  had  ceeds  of  a  recovery :  Ibid, 
paid  the  full  amount  of  the  penulty  of  '  Beale  v.  Com.,  7  Watta  183.  ^ 
one  obligation,   they  would  be  legally 
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and  independent  acts  of  the  sheriff  cannot  join  in  a  scire  facias  upon 
the  recognisance,  but  must  sue  separately/ 

The  action  is  generally  brought  in  the  name  of  the  commonwealth  to 
the  use  of  the  party  aggrieved. 

Defendants. — The  action  may  be  brought  against  the  sheriff  and 
his  sureties,  if  living,  but  as  the  recognisance  seems  to  be  in  effect, 
though  not  in  form,  joint  and  several,  it  may  be  brought  against  the 
sheriff  alone,  or  against  a  single  surety.^  And  by  the  •Ith  section  of 
the  Act  of  1803,  the  heirs,  executors,  or  administrators  of  the  sheriff 
or  of  a  deceased  surety  may  be  made  parties. 

And  a  terre-tenant  may  take  defence  in  a  scire  facias  on  the  recog- 
nisance where  there  had  been  a  previous  action  against  the  sheriff  for 
the  same  cause,  which  was  compromised,  but  was  afterwards  prosecuted 
to  judgment  through  the  failure  of  the  sheriff  to  show  the  compromise. 
And  such  terre-tenant  defending,  will  be  allowed  on  the  trial  of  the 
scire  facias  to  avail  himself  of  the  defence  which  the  sheriff  might 
have  taken  to  the  previous  action.'  The  purchaser  from  the  sheriff  of 
land  bound  by  the  recognisance  is  not  to  be  considered  as  a  surety, 
but  stands  in  the  same  situation  as  his  vendor,  in  respect  to  the  lien.* 

Time  of  bringing  suit. — The  suit  must  be  brought  within  five  years 
from  the  date  of  the  recognisance.  And  if  so  brought,  the  sureties 
are  not  discharged  by  want  of  diligent  prosecution  of  the  suit.'*  But 
the  prosecution  of  a  suit  on  the  bond  within  the  five  years  does  not 
prevent  the  expiration  of  the  lien  of  the  recognisance,  which  is  a  dis- 
tinct security.^ 

Form  of  writ. — The  scire  facias  should  recite  the  recognisance,  and 
state  the  breach  alleging  that  the  plaintiff  was  damnified  thereby.  But 
a  defect  in  the  writ  in  not  showing  how  the  plaintiff  was  damnified  is 
cured  by  a  declaration  which  specially  sets  out  the  cause  of  action.'^ 
The  allegation  of  damage  sustained  is  material.*  And  it  should  be 
particular ;  as  in  what  action  or  legal  proceeding  the  sheriff  violated 
his  duty,  received  the  money,  &c.'  A  general  allegation  that  the  she- 
riff has  not  paid  to  the  several  suitors  and  parties  the  sums  which  have 
come  to  his  hands,  and  especially  to  the  plaintiff  for  whose  use  the 
scire  facias  was  instituted,  is  bad.'" 

Service. — The  process  in  an  action  against  the  sureties  to  the  sheriff 
may  be  directed  to  the  coroner,  and  in  such  case  he  is  bound  to  exe- 
cute it." 

Service  is  to  be  made  in  the  usual  way,  that  is,  in  the  same  manner 
as  a  summons.  The  record  of  the  recognisance  being  notice  to  all  the 
world,  no  special  notice  need  be  given  to  a  terre-tenant.'^^ 

Defences. — A  judgment  in  trover,  against  the  sheriff,  is  neither  an 
extinguishment  of  his  recognisance,  nor  a  bar  to  a  suit  for  the  same 
cause  against  his  sureties. '^ 

1  Lynch  v.  Com.,  16  S.  &  R.  .368.  «  Act  of  1803,  i  4,  Purd.  Dig.  895, 

2  Brownfield  v.  Com.,  13  S.  &  R.  265.     4  Sm.  48 ;  Com.  v.  McCoy,  8  Watts  153  ; 
'  Com.  V.  Duncan,  8  Barr  93.  McCoy  v.  Reed,  5  Watts  300. 

<  Miller  v.  Com.,  5  W.  &  S.  488.  «  Withrow  v.  Com.,  10  S.  &  R.  231. 

5  Beale    v.    The    Commonwealth,    7  '"  Ibid. ;  Com.  v.  McCoy,  8  Watts  153. 

"Watts  183  "  Beale  v.  Worrell,  16  S.  &  R,  368. 

8  Smith  V.  Miller,  13  S.  &  R.  339.  "  Miller  v.  Com.,  5  W.  &  S.  488. 

'  Brownfield  v.  Com.,  13  S.  &  R.  265.  "  Carmack  v.  Com.,  5  Binn.  184. 
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In  general,  proof  that  the  plaintiff  was  not  damnified  by  the  act 
complained  of  constitutes  a  good  defence.' 

But  in  an  action  by  a  widow  to  recover  the  arrears  of  an  annuity 
charged  upon  land  which  had  been  sold  by  the  sherifi",  and  which  she 
was  entitled  to  be  paid  out  of  the  proceeds,  the  sheriff  could  not  set  up 
as  a  defence  or  set-ofiF  that  the  plaintiff  had  received  the  principal  of  a 
legacy  bequeathed  to  her  during  life  only  by  her  husband.^  And 
where  the  cause  of  damage  laid  is  suffering  a  person  in  custody  on 
execution  to  escape,  evidence  of  the  insolvency  of  the  defendant  in  the 
execution  is  not  admissible,  though  if  he  had  been  in  custody  on  mesne 
process  his  insolvency  would  be  a  good  defence.^ 

In  sci.  fa.  against  the  sherifi"  on  his  recognisance  for  having  taken 
insufficient  pledges  in  replevin,  it  was  held  that  the  sheriff  was  not 
discharged  by  the  defendant  in  replevin  taking  an  assignment  of  the 
replevin-bond,  but  that  proceedings  against  the  sheriff  should,  how- 
ever, be  suspended  during  the  pendency  of  the  proceedings  upon  the 
replevin-bond.'' 

When  gei.  fa.  is  brought  upon  the  recognisance  with  notice  to  a 
terre-tenant,  there  having  been  a  judgment  obtained  in  an  action  of 
debt  upon  an  escape  against  the  sheriff'  after  the  conveyance  to  such 
terre-tenant  to  which  proceeding  he  was  not  a  party,  it  was  held  that 
the  terre-tenant  could,  on  the  trial  of  the  scire  facias,  avail  himself 
of  a  defence  which  the  sheriff  might  have  made,  but  which  he  neglected 
to  make,  in  the  action  of  debt.° 

Evidence. — A  return  by  the  sherifi"  that  he  had  levied  on  the  defend- 
ant's goods,  without  any  specification  of  value,  is  primd  facie  evidence 
that  they  were  of  sufiicient  value  t6  pay  the  debt.^  And,  in  general, 
the  return  is  conclusive  upon  the  sheriff  and  his  sureties  of  the  facts 
mentioned  therein.^  Even  a  return  by  a  deputy  sheriff"  is  binding  upon 
the  sheriff,  if  he  suffer  it  to  stand.' 

But  a  return  made  by  the  sheriff  in  another  execution  at  the  suit 
of  a  different  plaintiff,  though  it  may  be  offered  in  an  action  against 
the  sheriff  and  sureties  to  show  the  value  of  the  goods  levied  on,  yet 
is  not  conclusive  of  that  fact.' 

An  entry  by  the  prothonotary  on  his  docket,  that  the  defendant  had 
produced  the  sheriff's  receipt  for  the  debt,  interest,  and  costs,  is  not 
evidence  of  the  fact  of  payment  in  an  action  against  the  sheriff  or  his 
sureties."* 

The  plaintiff  in  the  scire  facias  against  the  sureties  of  a  constable 
must  show  that  a  judgment  has  been  rendered  against  the  constable  for 
neglect  or  refusal  to  perform  the  duties  of  his  office  ;  and  further  that, 
on  being  prosecuted  for  the  recovery  of  the  judgment,  he  became 
insolvent,  abandoned  his  country,  or  from  some  other  cause,  it  became 
impracticable  to  obtain  satisfaction  from  him.  And  the  fact  of  insol- 
vency may  be  shown  by  extrinsic  proof,  but  a  mere  return  of  nulla 
lona  would  not  alone  be  sufficient  evidence  of  it.'' 

1  Juniata  Bank  v.  Beale,  1   W.  &  S.         »  Beale  v.  Com.,  7  Watts  183. 

227.  '  Brownfield  «.  Com.,  13  S.  &  E.  265. 

2  Reed  v.  Reed,  1  W.  &  S.  235.  »  Beale  v.  Com.,  7  Watts  1«3. 
'  Wolverton  v.  Com.,  7  S.  &  R.  273 ;         »  Com.  v.  Rees,  2  Whart.  266. 

Karck  V.  Com.,  3  Barr  269.  "  Beale  v.  Com.,  7  Watts  183. 

*  Com.  V.  Rees,  3  Wh.  124.  "  Willard  v.  Wickham,  7  Watts  292 ; 

'  Com.  V.  Duncan,  8  Barr  93.  Evans  v.  Com.,  8  Watts  398. 
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On  the  trial,  parol  evidence  of  the  existence  and  contents  of  the 
execution  is  inadmissible,  unless  it  be  previously  shown  that  the  exe- 
cution had  come  to  the  sheriff's  hands,  and  that  he  had  notice  to 
produce  it.' 

But  if  objection  was  taken  to  the  evidence  merely  on  the  ground 
that  parol  evidence  of  a  record  could  not  be  admitted,  the  other  objec- 
tion cannot  be  urged  before  the  court  of  error,  but  is  cured  by  the 
verdict.^ 

A  certified  copy  of  the  recognisance  is  evidence.' 

Form  and  effect  of  judgment. — The  judgment  in  scire  facias  upon 
the  recognisance  is  not  to  be  entered  up  for  the  penalty,  but  for  the 
amount  of  damages  proved  to  have  been  suifered  by  the  plaintiff.* 

From  the  words  of  the  act,  that  actions  may  be  instituted  on  the 
bond  or  recognisance  as  often  as  the  case  may  require,  it  would  seem 
that  the  actions  are  totally  indepejident,  and  that  therefore  a  judgment 
on  the  recognisance  does  not  prolong  the  lien  in  favor  of  a  stranger  so 
as  to  authorize  him  to  sue  after  the  five  years.  This  has  been  the 
construction  of  the  act  in  reference  to  suits  on  the  bond,^  and  the  same 
reason  seems  to  apply  to  the  recognisance. 

The  Act  of  14th  June  1836''  provides  a  method  of  proceeding  upon 
official  bonds,  but  it  has  been  held  not  to  affect  proceedings  upon  the 
recognisances  of  sheriffs  and  coroners,  which  remain  as  before.'  The 
Act  of  15th  April  1834*  makes  some  material  alterations  in  the  Act 
of  1803  in  respect  to  the  mode  of  taking  bonds  and  recognisances  of 
sheriffs  and  coroners,  and  the  mode  of  recording  them,  but  does  not 
affect  the  proceedings  upon  them,  except  by  the  provision  that  the  lien 
of  the  recognisance  shall  be  on  the  footing  of  the  lien  of  a  judgment  of 
a  court  of  record  in  the  same  county,  and  by  providing  that  certified 
copies  of  bond  and  recognisance  shall  be  evidence.' 
II.    Of  Proceedings  upon  Official  Bonds. 

This  security  is  much  more  common  than  the  other,  for  while  sheriffs 
and  coroners  are  perhaps  the  only  public  ofl&cers  from  whom  a  recogni- 
sance is  required,  not  only  these  officers,  but  constables  and  various 
county  and  State  officers  who  are  intrusted  with  the  receipt  or  control 
of  money,  or  the  examination  of  accounts,  are  required  to  give  bonds 
for  the  faithful  performance  of  their  official  duties. 

Act  of  1836.— The  Act  of  14th  June  1836"  has  reduced  to  uniform- 
ity the  proceedings  not  only  on  all  official  bonds  of  public  officers,  but 
on  the  official  bonds  of  executors,  administrators,  guardians,  committees 
(of  lunatics),  assignees,  receivers,  and  trustees. 

As  the  act  does  not  prescribe  the  form  of  the  action,  though  in  other 
respects  very  minute  in  its  directions,  it  is  to  be  inferred  that  the 
plaintiff  has  still  the  option  of  proceeding  upon  the  bond  either  by 
action  of  debt  or  of  scire  facias,  as  he  could  have  done  before  the  act. 
But  among  the  reported  cases  since  the  Act  of  1836,  no  instance  of  an 

1  Wolverton  v.  Com.,  7  S.  &  R.  273.  ^  Vide  Com.  v.  Rainey,  4  W.  &  S.  186. 

'  Ibid.     Duncan,  J.,  diss.  «  Pamph.  L.  638. 

'Act  of  15th  April  1834,  g  71,  Purd.  '  Com.  v.  Lelar,  1  Harris  23. 

Dig.  895,  Pamph.  L.  550.     So  an  official  "  Pamph.  L.  537. 

bond  of  a  justice  in  regular  form  is  evi-  '  To  meet  the  contrary  decision  in 

dence  and  need  not  be  proved:  Hartz  v.  Dunn  v.  Com.,  14  S.  &  R.  431. 

Com.,  1  Grant's  Cases  359.  "  Purd.  Dig.  113,  Pamph.  L.  638. 

*  Wolverton  v.  Com.,  7  S.  &  R.  273. 
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original  action  of  scire  facias  upon  the  official  bond  has  been  found, 
though  as  in  several  of  the  cases  the  form  of  action  is  not  given,  it  is 
possible  that  such  actions  have  been  brought.  There  can,  however,  be 
no  doubt  that  the  general  practice  is  to  bring  suit  on  official  bonds  in 
debt.  And  such  suit  is  within  the  Compulsory  Arbitration  Act.' 
The  6th  section  of  the  Act  of  14th  June  1836  directs  as  follows  : — 

1.  The  writ  is  to  be  issued  in  the  name  of  the  commonwealth,  and 
the  names  of  the  persons  suing  it  out  are  to  be  suggested  as  plaintiffs 
therein,  and  they  are  liable  for  costs. 

2.  If  persons  having  distinct  interests  shall  join  in  bringing  suit  on 
the  bond,  they  may  either  declare  separately,  setting  forth  the  parti- 
cular breaches  of  the  condition  of  the  bond  by  which  they  have  been 
damnified,  or  they  may  join  in  the  declaration  and  afterwards  sever  in 
their  replications  or  otherwise,  so  as  to  set  forth  the  distinct  breaches 
upon  the  record. 

3.  If  an  action  has  been  commenced  as  above,  any  person  having 
cause  of  action  may,  at  any  time  before  final  judgment,  become  a  plain- 
tiff upon  filing  a  suggestion  with  leave  of  the  court,  and  may  proceed 
to  declare  and  set  forth  the  breaches  of  condition  which  have  occurred 
to  his  particular  injury.^ 

4.  The  obligors  in  such  bond  may  plead  performance  of  the  condi- 
tion as  respects  the  persons  bringing  suit  or  any  of  them,  and  if  such 
fact  be  confessed  or  found,  such  persons  shall  be  debarred. 

5.  When  several  persons  join  in  the  writ,  and  separate  issues  arise, 
they  may  have  them  tried  separately  or  together,  at  their  election,  and 
separate  issues  of  fact  may  be  tried  by  the  same  jury. 

6.  The  parties  to  each  issue  shall  be  liable  for  costs  of  trial,  as  if 
they  were  the  sole  parties  to  the  proceeding. 

7.  Judgment  for  the  defendants  upon  all  the  issues  shall  not  affect 
proceedings  by  any  other  person,  nor  shall  it  affect  proceedings  by 
the  plaintiffs  in  such  issues  for  any  subsequent  breach  or  cause  of 
action. 

8.  Judgment  against  the  defendants  is  twofold  in  form,  being  first, 
for  the  commonwealth  in  the  whole  penalty  of  the  bond,  and  second, 
for  the  plaintiff  in  the  issue  in  the  amount  of  damages  assessed,  and 
costs  accrued  between  the  plaintiff  and  defendants. 

9.  The  judgment  in  favor  of  the  commonwealth  is  to  reniain  for  the 
benefit  of  all  persons  injured  by  a  breach  of  the  conditions  of  the  bond  ; 
but  it  is  not  a  lien  upon  the  real  estate  of  the  defendants,  unless  the 
commonwealth  shall  have  been  the  real  and  not  merely  the  nominal 
plaintiff. 

16.  The  judgment  in  favor  of  the  plaintiff  in  the  issue  is  a  lien  upon 
the  real  estate  of  the  defendants,  and  execution  may  be  had  on  scire 
facias  or  other  action  as  in  the  case  of  other  judgments  in  personal 
actions. 

11.  Where  a  judgment  has  been  entered  in  favor  of  the  common- 

'  Gordon  v.  Com.,  10  Watts  443.  in  proper  time,  but  after  a  plea  of  non 

'  Where  an  action  on  an  official  bond  est  factum  it  is  too  late  to  plead  in  abate- 

is  brought  by  one  party  pending  an  ac-  ment :  Hartz  v.  Com.,  1  Grant's  Cases 

tion  on  the  same  bond  by  another  party,  359 ;  Com.  v.  Straub,  S.  C,  17  Leg.  Int. 

the  prior  action  may  be  pleaded  in  abate-  84. 

ment  of  the  subsequent  one,  if  pleaded 
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•wealth  for  the  penalty  of  the  bond,  and  a  breach  of  the  condition 
occurs  subsequently,  the  party  aggrieved  may  proceed  by  scire  facias 
upon  such  judgment,  suggesting  his  interest  therein,  to  assess  and 
recover  his  damages,  in  the  manner  provided  in  the  2d  section  of  the 
same  act,*  for  recovery  for  a  breach  in  the  condition  of  a  bond  to 
secure  the  performance  of  a  covenant,  after  a  judgment  had  upoi 
such  bond. 

12.  The  judgment  upon  such  scire  facias  is  in  all  respects  of  like 
effect  with  judgments  in  other  personal  actions. 

13.  The  sureties  on  the  bond  may,  at  any  time  after  suit  brought, 
pay  into  court  the  whole  amount  of  the  penalty  of  the  bond,  with  all 
costs  of  suit  up  to  that  time,  whereupon  they  shall  be  discharged  from 
all  further  liability  by  reason  thereof:  but  this  shall  not  debar  the  per- 
son injured  from  an  action  against  the  principal,  for  damages  not  paid 
out  of  such  bond. 

From  the  above  it  appears  that  the  first  suit  upon  the  bond  must  be 
in  the  name  of  the  commonwealth  with  a  suggestion  of  the  real  plain- 
tiff upon  the  record,  and  in  this  suit  a  judgment  for  plaintiff  is  double, 
first  for  the  full  penalty  of  the  bond  in  the  name  of  the  commonwealth, 
and  also  for  the  damages  and  costs  actually  incurred  in  the  name  of 
the  suggested  plaintiff.^  If  now  the  principal  in  the  bond  commits 
other  breaches  of  the  conditions,  satisfaction  for  these  must  be  obtained 
through  the  cautionary  judgment  which  is  standing  in  the  name  of  the 
commonwealth.  The  mode  of  obtaining  such  satisfaction  is  by  a  scire 
facias  on  the  judgment  for  the  commonwealth.^ 

This  remedy  we  will  now  proceed  to  explain ;  but  we  may  premise 
that  the  pleadings,  defences,  and  evidence  in  the  scire  facias,  must  be 
subject  to  the  same  general  rules  as  those  in  the  original  action,  and 
we  shall  therefore  make  use  of  the  decisions  given  in  actions  of  debt 
upon  the  bond,  except  where  they  are  clearly  inapplicable. 

Jurisdiction. — In  the  case  of  constables'  bonds,  the  Act  of  20th 
March  1810,  §  19,^  gave  to  a  justice  jurisdiction  to  proceed  by  scire 
facias  against  the  bail.  The  Act  of  29th  March  1824''  provides  that 
such  obligations  may  be  proceeded  in  as  other  official  bonds  are  by 
law  directed.     This  provision  being  merely  permissive,  was  held  not 

'  See  post,  ?  VIII.  of  this  chapter.  monwealth,  6  Wh.  60. 

^  If  the  cautionary  judgment  for  the  And  the  pendency  of  a  prior  action  on 

full  amount  of  the  penalty  be  omitted,  an  official  bond  is  a  bar  to  a  subsequent 

the  court  may  amend  the  record  by  en-  action  on  the  sanie  bond :  Hartz  v.  Com., 

tering  it:  Carman  v.  Noble,  9  Barr  366.  1  Grant's  Cases  359 ;  Com.  v.  Straub,  11 

'  An  action  and  judgment  against  the  Casey  143.     But  the  former  action  must 

obligors    upon   an   administration-bond  be  pleaded  in  abatement,  and  cannot  be 

by  one  creditor,  under  the  14th  and  loth  pleaded  after  a  plea  of  non  est  factum : 

sections  of  the  Act  of  March  27th  1713,  Hartz  i>.  Com.     By  the  Act  of  1836  any 

are  a  bar  to  a  separate  action  by  another  number  of  persons  aggrieved  may  sug- 

creditor  against  one  of  the  administrators  gest  themselves  as  plaintiffs  during  the 

on  the  same  bond.     That  act  requiring  pendency  of  the   suit,  and  have  their 

subsequent  proceedings   to  be  by  scire  damages  assessed  on  trial.    After  judg- 

facias  upon   the  cautionary  judgment  ment  the  remedy  is  by  sciVe  yacias,  and 

obtained  in  the  first  action  : "MoDivitt  a.  assigning    breaches:    Com.   v.    Straub. 

MoDivitt,  4  Watts  384.     And  since  the  Per  Thompson,  J. 

Act  of  1836,  the  rule  would  seem  to  be  *  Purd.  Dig.  185,  5  Smith's  Laws  170, 

the  same  in  all  oases   of  actions  upon  Pamph.  L.  208. 

official  bonds.     But  see  Steoher  v.  Com-  '  ?  3,  Pamph.  L.  172. 
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to  oust  the  jurisdiction  of  the  justice,  but  to  give  the  Common  Pleas 
and  the  justice  concurrent  jurisdiction  where  the  damage  claimed  is 
under  $100.^  Neither  the  Act  of  1834  nor  that  of  1836  seem  to  have 
deprived  the  justice  of  jurisdiction,  in  such  cases  as  come  within  the 
Act  of  1810.  But  it  was  afterwards  held  that  a  justice  had  no  juris- 
diction over  an  action  on  a  constable's  official  bond.'' 

The  jurisdiction  of  actions  upon  other  official  bonds  is  in  the  Com- 
mon Pleas. 

The  suit  upon  an  administration-bond  may  be  arbitrated ;'  so  the 
original  action  upon  an  official  bond  is  a  subject  of  reference  under  the 
Compulsory  Arbitration  Law.* 

Time  of  bringing  suit. — The  time  within  which  an  original  suit  may 
be  brought  upon  the  bond  of  sheriffs  and  coroners,  is  limited  to  five 
years  from  the  date  of  such  bond,  by  the  proviso  to  the  4th  section  of 
the  Act  of  1803,  which  has  been  decided  to  be  still  in  force.''  The 
limitation  of  suits  upon  other  official  bonds,  where  any  exist,  is  to  be 
ascertained  from  the  acts  prescribing  the  bond.° 

If  the  original  suit  upon  an  official  bond  was  commenced  actually 
and  not  merely  nominally  by  the  commonwealth,  then  by  the  Act  of 
1836  the  judgment  is  a  lien  upon  the  lands  of  the  defendant  from  its 
date,  and  perhaps  a  subsequent  suit  by  scire  facias  might  be  brought 
for  a  distinct  cause  of  action  at  any  time  within  five  years  after  this 
judgment,  for  it  may  be  that  the  bond  is  merged  in  the  judgment. 

But  if  the  commonwealth  were  not  the  real  plaintiif  in  the  original 
suit  upon  the  bond,  it  would  seem  from  the  policy  of  the  law  in  avoid- 
ing indefinite  liens  against  the  sureties  in  official  bonds,  that  a  judg- 
ment in  such  suit  would  not  operate  to  prolong  the  time  within 
which  subsequent  actions  might  be  brought,  but  that  a  new  suit  by 
scire  facias  for  a  distinct  cause  of  action  should  in  all  cases  be  brought 

'■  Evans  v.  Frey,  3  Watts  208.  The  limitation  in  the  2i   section  of 

^  Blue  V.  Commonwealth,  4  Watts  215.  the  Act  of  4th  April  1797  (seven  years 

See  however,  Willard   v.   Wickham,  7  from  the  date)  does  not  apply  to  an  ori- 

Watts  292.  ginal  administration-bond  taken  by  the 

'  Stout  V.   Commonwealth,  2  Rawle  register,  but  only  to  an  additional  bond 

341.  given  by  an  executor  or  administrator, 

*  Gordon  v.  Commonwealth,  10  Watts  by  order  of  the  Orphans'  Court:  Com.  v. 
443.  Patterson,  8  Watts  515  ;  Miltenberger  v. 

5  Com.  V.  Rainey,   4  W.  &   S.   186.  Com.,  2  Harris  71. 
But  this  limitation  of  five  years  under        As  against  the  commonwealth  it  seems 

the  Act  of  1803  does  not  operate  against  there  is  no  limitation  as  to  the  time  of 

the  commonwealth :  Com.  v.  Johnson,  6  bringing  an  original  suit  on  the  bond : 

Barr  136.  McKeehan  v.   Com.,  3  Barr  151 ;  Com. 

*  On  constables'  bonds  it  is  three  years  v.  Johnson,  6  Ibid.  136  ;  Com.  v.  Smith, 
by  Act  of  29th  March,  1824,  §  4  ;  Purd.  Ibid.  136  ;  Glover  v.  Wilson,  7  Ibid.  290. 
Dig.  182  ;  Pamph.  L.  302 ;  Com.  v.  Jes-  And  therefore  where  the  bond  of  a  tax 
sup,  Sup.  Court,  16  Leg.  Int.  164 ;  Com.  collector  was  so  worded  as  to  render  his 
V.  Jessup,  9  Casey  199.  sureties  liable  for  payment  to  the  county 

On  an   ordinary  administration-bond  treasurer  of  both  county  and  state  taxes^ 

a  presumption  of  payment  arises  after  and  suit  on  the  bond  was  brought  by 

the  lapse  of  twenty  years,  not  from  its  the  obligees  to  the  use  of  the  county, 

date,  but  from  the  time  when  the  plain-  after  the  expiration  of  the  time  limited, 

tiff  was  entitled  to  resort  to  it :  McLean  the  liability  for  the  state  taxes  not  only 

V.  Finaley,  2  Pa.  R.  97 ;  Backesstoss  v.  remains,  but  under  a  general   plea  of 

Commonwealth,  8  Watts  286.     That  is,  the  statute,  the  obligor  and  his  sureties 

in  a  suit  against  a  surety  from  the  period  are  liable  for  both  county  and  state  taxes : 

when  the  administrator  was  fixed :  Ibid.  Glover  v.  Wilson,  G  Barr  290. 
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within  the  prescribed  limit  reckoned  from  the  date  of  the  bond  itself, 
and  not  from  the  date  of  the  judgment  thereon.' 

And  though  the  administration-bond  is  a  security  to  the  common- 
wealth in  case  of  an  escheat,  yet  the  commonwealth  in  such  case  can- 
not support  a  scire  facias  upon  the  cautionary  judgment,  without 
having  first  established  her  right  by  an  inquest  confirmed  by  the  court.^ 
And  in  general,  before  proceeding  against  the  sureties  on  the  official 
bond  of  an  administrator,  it  is  necessary  to  have  proceeded  against  the 
administrator  and  fixed  him  with  a  devastavit.'  It  is  not  necessary  to 
tender  a  refunding  bond  before  bringing  an  action  for  a  distributive 
share  of  the  proceeds  of  real  estate  sold  by  order  of  the  Orphans' 
Court,  on  a  bond  given  by  an  administrator,  with  condition  for  the 
faithful  application  of  the  proceeds  of  such  real  estate.* 

Form  of  the  writ. — No  form  is  prescribed  by  the  act,  but  it  is  to  be 
presumed  that  the  writ  should  recite  the  original  judgment  for  the  pen- 
alty of  the  bond,  and  should  set  forth  at  length  the  new  breaches,  with 
a  special  averment  that  the  plaintiff  was  thereby  damnified.  This 
averment  seems  to  be  material  ;^  but  if  it  is  omitted  in  the  writ,  the 
defect  may  be  cured  by  filing  a  declaration  which  contains  it,^  though 
it  is  unnecessary  in  generaj  to  file  a  declaration  in  proceedings  by 
scire  facias. 

The  allegation  should  be  specific,  both  in  respect  to  the  nature  of  the 
breach  and  the  fact  of  damage. '^ 

If  the  writ  recite  another  judgment  than  the  original  one,  it  may  be 
amended  by  the  prceeipe  and  record.' 

Service. — The  writ  is  to  be  served  in  the  same  manner  as  a  summons. 
It  may  be  directed  to  the  coroner,  when  the  action  is  on  the  sheriff's 
bond.' 

Parties. — The  Act  of'1836  makes  no  provision  for  a  joinder  in  the 
scire  facias  of  plaintiffs  having  independent  causes  of  action. 

The  bond  being  joint  and  several  in  form  under  the  old  practice 
either  surety  might  be  sued  alone.'"  The  Act  of  1836  does  not  expressly 
prescribe  that  all  parties  to  the  obligation  are  to  be  joined  in  the  ori- 
ginal suit.  It  may  reasonably  be  inferred,  however,  that  this  should 
be  done,  and  if  it  has  been  done,  it  would  seem  that  whoever  are 
defendants  of  record  on  the  original  judgment  should  be  made  so  on 
the  scire  facias. 

An  administrator  de  bonis  non  recovered  a  judgment  and  issued 
execution  against  dismissed  administrators,  who  became  insolvent.  He 
then  sued  one  of  the  sureties  on  their  administration-bond,  obtained  a 
cautionary  judgment  for  its  amount,  and  died  without  having  enforced 
•this  judgment.    A  second  administration  de  bonis  non  was  then  granted. 

»  See  Com.  ».  Rainey,  4  W.  &  S.  186.  R.   231 ;   Commonwealth  v.   McCoy,   8 

="  Crawford  v.  Com.,  1  Watts  480.  Watts  153. 

'  Evans  v.  Com.,  1  Watts  437  ;  Com.  '  Raiuey  v.  Commonwealth,  10  Watts 

».  Moltz,  10  Barr  527.  343. 

*  Stecher  v.  Com.,  6  Wh.  60.  »  Bealesw.  Worrell,  11  S.  &  S.  299. 

*  Brownfield  v.  Com.,  13  S.  &  R.  265  ;  '"  Beeson  v.  Commonwealth,  13  S.  & 
Com.  V.  McCoy,  8  Watts  153  ;  McCoy  v.  R.  249;  Evans  v.  Frey,  3  Watts  208. 
Reed,  5  Ibid.  300.  But  one  joint   obligor  cannot  maintain 

"  Com.  V.  McCoy,  8  Watts  153  ;  McCoy  an  action  on  the  bond   against  his  co- 

V.  Reed,  5  Ibid.  300.  obligor:  McDivitt  v.  McDivitt,  4  Watts 

'  Withrow  V.  Commonwealth,  10  S.  &  384. 
VOL.  II. — 32 
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Meld,  that  neither  the  heirs  at  law  of  the  original  intestate,  nor  the 
personal  representatives  of.  the  first  administrator  de  honis  non  could 
sue  on  or  enforce  the  cautionary  judgment  against  the  surety,  but  that 
the  second  administrator  de  lonis  non  was  the  proper  person  to  issue 
the  scire  facias  on  such  cautionary  judgment  against  the  surety  or  his 
personal  representatives.' 

If  sureties  be  compelled  to  pay  a  debt  by  reason  of  the  sheriff's 
neglect  to  collect  it  from  the  principal  defendant,  they  may  bring  suit 
on  the  sheriff's  official  bond.^ 

If  the  bond  of  a  tax  collector  was  given  to  the  county  commissioners 
by  name,  an  action  may  be  brought  on  it  in  their  names  to  the  use  of 
the  county,  after  their  term  of  office  has  expired.' 

A  prosecutrix  in  a  charge  for  fornication  and  anticipated  bastardy, 
cannot  maintain  an  action  against  a  constable  on  his  official  bond,  for 
the  escape  of  the  defendant  after  arrest  upon  a  warrant  from  a  justice 
of  the  peace.* 

The  husband  of  an  administratrix  is  not  liable  for  a  devastavit  by 
her  committed  before  the  marriage,  unless  a  judgment  be  obtained 
against  him  before  the  dissolution  of  the  marriage  ;  but  a  judgment  for 
the  penalty  of  the  administration  bond,  revived  against  the  husband 
after  his  wife's  death,  is  not  such  a  final  judgment  as  will  fix  him  with 
the  devastavit,  and  scire  facias  cannot  be  maintained  against  him  on 
such  revived  cautionary  judgment.' 

Defences. — In  general,  the  defendants  may  urge  any  ground  of 
defence  which  tends  to  mitigate  or  to  entirely  deny  the  damages  laid 
in  the  writ. 

Thus  the  surety  of  a  collector  of  tolls  may  show  that  all  the  identical 
money  received  during  the  suretyship  was  paid  into  the  state  treasury.* 
And  a  surety  may  show  that  the  balance  found  due  by  the  officer  on 
settlement  before  the  auditor-general  consisted  of  moneys  received 
before  the  time  when  he  became  the  surety.' 

But  the  responsibility  of  the  principal  depends  on  his  contract,  and 
not  on  the  law  of  bailment ;  and  therefore  where  the  bond  given  by  a 
collector  of  tolls  is  conditioned  that  he  shall  pay  over  the  amount 
received,  it  is  no  defence  by  the  surety  that  the  money  was  stolen, 
though  the  jury  find  it  was  kept  as  a  prudent  man  would  keep  his  own 
funds.^  And  though  the  sheriff  is  primd  facie  liable  for  the  full 
amount  of  an  execution  which  has  been  levied  and  afterwards  aban- 
doned without  authority,  yet  he  may  show  that  by  no  diligence  could 
he  have  collected  so  much.' 

The  sureties  may  also  plead  any  matter  of  discharge. 

1  Commonwealth     o.     Strohecker,    9         '  Commonwealth  v.  Reitzel    9  W    &' 

Watts  479.     This  power  was  conferred  S.  109. 

upon  the  administrator  de  bonis  non,  by         *  Commonwealth   v.   Comly    3   Barr 

the  Act  of  24th   February  1834,  §  31,  372. 

Purd.  Dig.  287,  Pamph.  L.  78.  «  Commonwealth  v.  Contner,  6  Harris 

^  Bank  v.  Potius,  10  Watts  148.  439.     But  in  trespass  against  a  sheriff, 

'  Glover  v.  Wilson,  6  Ban-  290.  for  seizing   and   selling  the   plaintiff's 

1       *  Booz  V.  Engarman,  6  Harris   263;  goods  under  a  judgment  against  another 

Downing  v.    Commonwealth,  9   Harris  person,  the  amount  paid  out  of  the  pro- 

^'^■.T  /=       r,         •  "^^"^^  °^  ^^^®  *°'"  ''®°'  °f  *^*  premises, 

Maffit  V.  Commonwealth,  5  Barr  359.  cannot  be  received  in  evidence  to  abate 

«  Speck  V.  Commonwealth,  3  W.  &  S.  the  damages :  Dallam  v.  Fitler  6  W  & 

328.  S.  323. 
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But  the  acceptance  by  a  superior  of  a  new  bond  from  his  deputy 
does  not  discharge  the  sureties  in  the  former  bond.^ 

And  an  agreement  by  county  commissioners,  though  valid,  to  dis- 
charge the  surety  on  the  bond  of  a  tax  collector  and  receive  another 
in  his  place,  does  not  operate  to  discharge  the  original  surety  until  the 
new  surety  gives  bond  in  conformity  with  the  Act  of  Assembly.^ 

Nor  are  the  sureties  of  a  public  oflBcer  discharged  from  their  liability 
to  the  public,  by  neglect  of  tl(e  proper  officer  to  bring  suit  for  breaches 
within  the  period  limited  for  actions  on  official  bonds  generally,  by  the 
respective  acts.'  Nor  by  the  neglect  of  another  public  officer  to 
enforce  a  remedy  which  was  in  his  power.*  In  this  case  the  sheriff  had 
failed  to  pay  over  to  the  county  the  amounts  of  fines  and  jury  fees 
which  he  had  collected,  and  his  accounts  having  been  settled,  and  the 
balance  due  by  him  for  such  fines  and  fees  ascertained  by  the  county 
auditors,  the  county  commissioners  subsequently  gave  him  checks,  on 
account  of  his  claims  against  the  county,  to  an  amount  exceeding  the 
balance  found  due  by  him,  which  checks  were  improperly  paid  by  the 
county  treasurer,  without  deducting  the  amount  of  the  sheriff's  indebt- 
edness, and  it  was  held  that  this  negligence  on  the  part  of  the  treasurer 
did  not  discharge  the  liability  of  the  sureties  for  such  balance. 

And  the  surety  to  a  sheriff's  bond  is  not  discharged  from  his  respon- 
sibility for  the  money  collected,  where,  in  a  judgment  against  the 
surety,  but  not  in  his  capacity  as  surety,  the  plaintiff  had  .directed  his 
execution  to  the  sheriff.^ 

The  discharge  of  one  of  two  joint  guardians  by  the  Orphans'  Court 
does  not  have  the  effect  of  releasing  the  surety  on  their  official  bond.' 
A  surety  of  an  administrator  for  the  faithful  performance  of  his  duties 
in  effecting  a  sale  of  lands  under  order  of  court,  is  not  discharged  from 
his  liability  by  a  return  to  the  first  order — "  Unsold  for  want  of  bid- 
ders ;"  but  he  continues  liable  under  any  subsequent  order  of  the  court, 
and  continuance  of  the  same  proceedings ;  and  this  although  the  court 
should  alter  the  terms  of  sale  on  granting  such  subsequent  order.' 

A  surety  upon  an  insolvent  bond  is  not  discharged  by  the  conviction 
and  sentence  to  prison  of  his  principal  for  a  criminal  offence,  before 
breach  of  the  conditions  of  such  bond.* 

Various  other  grounds  of  defence  may  be  alleged.  Thus  an  order 
by  a  judge  to  stay  execution  is  obligatory  on  the  sheriff,  though  made 
at  chambers  or  in  vacation,  and  is  therefore  a  defence  to  an  action  on 
the  sheriff's  official  bond  for  damages  arising  from  his  not  proceeding 
under  a  fieri  facias  stayed  by  such  order  .^  So  a  constable  is  not  liable 
to  the  plaintiff  for  not  serving  an  execution  issued  by  a  justice,  where 
the  justice  went  to  the  constable  and  withdrew  it,  in  consequence  of  a 

'  Postmaster-General    v.    Reeder,    4  *  Hooker  v.  Wood's  Ex  ,  9  Casey  466. 

Wash.  C.  C.  R.  678.  '  Sawyers  v.  Hicks,  6  Watts  7b.     But 

^  Wilson  V.  Glover,  3  Barr  404.  if  after  such  sale,  the  guardian  of  an 

*  Commonwealth  v.  Johnson,  6  Barr  heir  take  a  judgment  from  the  adminis- 
136.  trator  for  the  share  of  his  ward,  with 

*  Commonwealth  v.  Brice,  10  Harris  stay  of  execution  for  one  year,  the  surety 
211.      And   see   Haehnlen  u.  Common-  is  thereby  discharged:  Ibid.* 

wealth,  1  Harris  617.  *  Smith  v.  Barker,  6  Watts  508. 

'  Beale  v.  Commonwealth,  7  Watts  '  Commonwealth  v.  Magee,  8  Barr 
188.  240. 
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certiorari  delivered  to  him,  though  no  bail  was  entered  on  talcing  out 
the  certiorari.^  But  a  rule  to  show  cause  why  judgment  should  not  be 
opened  does  not  stay  proceedings,  without  an  order  to  that  effect ;  and 
the  sheriff  is  liable  for  goods  levied  on  under  such  judgment,  which 
have  been  again  levied  on,  sold,  and  the  proceeds  paid  over  to  the 
plaintiff  in  a  subsequent  execution.^  So  if  the  sheriff,  by  reason  of 
neglect  of  duty,  become  liable  for  the  amount  of  a  fieri  facias,  a  subse- 
quent rule  granted  by  the  court  to  show  cause  why  the  judgment  upon 
which  it  issued  should  not  be  opened,  and  the  defendant  let  into  a 
defence,  will  not  release  the  sheriff  from  such  liability.' 

So  an  interference  with  the  sheriff  on  the  part  of  the  plaintiff,  by 
which  the  proceedings  are  interrupted  and  the  debt  lost,  will  exonerate 
the  sheriff  and  his  sureties.'' 

But  the  issuing  of  an  alias  fieri  facias  by  the  plaintiff  will  not 
release  the  sheriff  from  a  liability  incurred  upon  the  former  fieri  facias 
by  neglect  of  duty.^ 

And  the  sheriff,  in  executing  a  writ  of  scire  facias  ad  computandum 
et  ad  rehabendum  terram,  is  not  bound  to  turn  out  of  possession  any 
one  who  is  in  under  a  good  or  an  independent  title,  and  who  is  not  a 
mere  in-truder  ;  and  a  special  return  of  these  facts  will  be  sufficient  in 
law  to  exonerate  him.^ 

A  prothonotary  is  not  liable  on  his  bond  for  omitting  to  enter  of 
record  a  stay  of  execution  contained  in  a  warrant  of  attorney  to  con- 
fess judgment.^ 

It  is  no  defence  to  an  action  on  the  official  bond  of  a  tax  collector, 
that  at  the  time  of  his  appointment  he  was  in  default  as  collector  for 
the  previous  year.  The  act  prohibiting  such  appointment  is  but  direc- 
tory ;  the  appointment  is  not  void.'  Nor  that  a  portion  of  the  taxes 
stated  in  the  collector's  warrant  was  illegally  assessed.' 

So,  though  the  Act  of  15th  March  1832  prohibits  the  granting  of 
letters  of  administration  where  the  intestate  has  been  dead  twenty-one 
years,  except  upon  the  order  of  a  register's  court,  yet  such  letters  are 
not  absolutely  void,  and  an  administrator  acting  under  such  letters, 
and  his  sureties,  are  liable  on  their  bond  to  the  parties  interested  in 
the  estate.'" 

The  sureties  are  also  allowed  to  defend  on  the  ground  of  an  irregu- 
larity in  the  bond,  as  a  material  alteration  after  execution  and  without 
their  knowledge,"  or  a  variance  between  the  bond  actually  given  and 
the  form  prescribed  by  the  statute.'^ 

1  Sherfy  v.  Fisher,  2  Rawle  147.  "  Miller  v.  Stewart,  4  Wash.  C.  C.  R. 

*  Spang  ».  Commonwealth,  2  Jones  26,  affirmed  9  Wheat.  680.  In  gqneral 
358.  in  a  scire  facias  upon  a  judgment  the 

^  Myers  v.  Commonwealth,  2  W.  &  S.  defendants  are  not  allowed  to  make  use 

60.  of  a  defence  which   might  have  been 

*  Dorrance  v.  Commonwealth,  1  Har-  taken  in  the  original  suit.  Whether  the 
ris  160.  sureties  on  an  official  bond  are  so  far  con- 

'  Myers  v.  Commonwealth,  2  W.  &  S.  eluded  by  the  cautionary  judgment  as 

60  :  Evans  v.  Boggs,  Ibid.  229.  to  be  debarred  from  raising  in  a  subse- 

°  Com.  V.  Straub,  S.  C.  17  Leg.  Int.  84.  cjuent  action   by  scire  facias  on   such 

'  Com.  V.  Conard,  1  Rawle  249.  judgment,  a  defence  which  might  have 

*  Boreland  v.  Washington  Co.,  8  Har-  been  taken  in  the  original  suit,  and 
ris  1.50.  which  attacks  the  validity  of  the  bond 

'  Moore  v.  Allegheny  City,  6  Harris  55.     itself,  does  not  appear  to  have  been  de- 
'"  Foster  v.  Commonwealth,   11  Casey     cided. 
148.  "  As  regards  the  effect  of  such  a  vari- 
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A  bond  of  an  administrator  de  bonis  non,  expressed  to  be  "  with  the 
will  annexed,"  and  with  conditions  to  make  a  true  inventory,  admi- 
nister according  to  law,  account,  and  pay  over  the  balance  to  the  per- 
son appointed  by  the  decree  of  the  Orphans'  Court,  is  valid,  though  in 
other  respects  in  the  form  of  an  ordinary  administration-bond,  except 
that  the  clauses  relating  to  the  collateral  inheritances,  and  surrendering 
the  letters  in  case  a  will  should  be  found,  were  omitted.  The  adminis- 
trator and  his  sureties  are  liable  on  such  a  bond,  for  money  arising  out 
of  the  sale  of  real  estate  of  the  testator  as  directed  by  his  will,  for 
which  the  administrator  had  failed  to  account,  or  pay  over  according 
to  the  decree  of  the  Orphans'  Court.  The  final  decree  of  the  Orphans' 
Court  reaffirmed  on  bill  of  review  by  the  sureties,  fixing  the  liability 
of  the  administrator,  is  conclusive  on  him  and  them  as  to  their  liability 
for  the  proceeds  and  as  to  the  propriety  of  the  sale  ;  and  they  cannot 
afterwards,  in  a  suit  on  the  bond,  set  up  the  defence  that  they  were 
not  liable  because  the  real  estate  was  sold  prior  to  the  period  desig- 
nated in  the  will.^     The  recognisances  ought  to  follow  in  all  cases  the 


ance,  the  result  of  numerous  decisions 
appears  to  be  as  follows  :  1.  If  the  stat- 
ute prescribing  the  form  of  the  bond 
directs  that  this  form  shall  be  impera- 
tive, a  recovery  cannot  be  had  against 
the  sureties  if  the  bond  varies  from  the 
statutory  form,  or  the  conditions  are 
more  exacting  than  the  statute  requires : 
U.  S.  V.  Brown,  Gilpin  155.  So  the  ofiB- 
cial  bond  of  an  administrator  de  bonis 
nnn  cum  testamento  annexo,  must  state 
specifically  the  nature  and  character  of 
his  administration,  and  be  in  conformity 
therewith,  and  if  the  bond,  in  such  case, 
be  merely  in  the  prescribed  form  of  or- 
dinary administration-bonds,  neither  the 
administrator  nor  his  sureties  are  liable 
thereon  in  an  action  to  recover  a  legacy : 
Small  V.  Commonwealth,  8  Barr  101. 
But  a  condition  in  a  constable's  official 
bond  that  the  officer  shall  execute  all 
writs,  does  not  avoid  the  bond  as  being 
more  exacting  than  required  by  law: 
Commonwealth  e.  Musselman,  7  Barr 
240.  And  in  accordance  with  the  prin- 
ciple stated  above,  where  the  statute 
prescribes  a  condition  in  the  alternative, 
and  the  bond  contains  only  one  branch 
of  the  prescribed  condition,  it  is  void  as 
being  more  exacting  than  the  law  re- 
quires: McKee  v.  Stannard,  14  S.  &  R. 
380 ;  Button  ».  Helme,  5  Watts  346 ; 
Tracy  v.  Kelley,  Ibid. 

2.  If  the  statute  only  directs  the  con- 
ditions of  a  bond,  and  does  not  avoid  it 
in  case  of  non-conformity,  and  the  bond 
taken  contains  conditions  in  part  pre- 
scribed by  the  statute  and  in  part  not 
prescribed  by  it,  yet,  if  the  conditions 
are  readily  divisible,  a  recovery  may  be 
had  upon  the  bond  for  a  breach  of  the 
part  prescribed  by  the  statute.  The  ex- 
cessive conditions  are  mere  surplusage, 


and  are  not  binding  on  the  sureties  :  U. 
S.  V.  Brown,  Gilpin  155 ;  Armstrong  r. 
United  States,  1  Peters  C.  C.  Rep.  47 ; 
Chaffee  v.  Sangston,  10  Watts  265 ; 
Speck  V.  Com.,  3  W.  &  S.  324 ;  Shunk 
V.  Miller,  5  Barr  250 ;  Dyer  v.  Covington 
Township,  4  Casqy  186.  And  on  an 
analogous  principle,  it  was  held  that 
where  the  amount  of  the  penalty  of  the 
bond  was  greater  than  the  statute  re- 
quired, the  excess  was  surplusage,  and 
the  bond  was  good  to  the  amount  of  the 
legal  penalty  only :  McCaraher  v.  Com- 
monwealth, 5  W.  &  S.  27. 

3.  If  the  fc)fm  of  the  bond  be  merely 
directed  by  the  statute,  and  is  not  made 
void  in  case  of  non-conformity,  and  the 
variance  consists  in  the  conditions  being 
less  exacting  than  the  statute  requires, 
the  bond  is  valid:  Commonwealth  v. 
Laub,  1  W.  &  S.  261  ;  Farmers'  Bank  v. 
Boyer,  16  S.  &  R.  48. 

4.  If  the  statute  requires  two  sureties 
to  a  bond,  a  bond  given  with  one  surety 
is  not  void  on  its  face :  Sharp  v.  United 
States,  4  Watts  21 ;  Mears  v.  Common- 
wealth, 8  Ibid.  223.  But  see,  contra, 
Bradley  v.  Commonwealth,  7  Casey  522. 
And  an  administration-bond,  executed 
by  only  one  surety,  is  void,  and  no  action 
can  be  maintained  on  it:  McWilliams 
V.  Hopkins,  4  Rawle  383 ;  Bradley  v. 
Commonwealth,  7  Casey  522.  In  such 
case  the  letters  of  administration  are 
void,  and  the  person  acting  under  them 
becomes  administrator  of  his  own 
wrong :  Ibid.  Where  the  bond  is  not 
considered  primd  facie  void,  the  defence 
may  be  taken  on  the  plea  of  payment 
with  leave,  &o. :  Sharp  v.  United  States, 
4  Watts  21. 

'  Ilartzell  v.  Commonwealth,  6 
Wright  453. 
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decree  of  the  court,  and  exhibit  the  interests  secured  by  it  clearly.* 
Although, an  administrator  de  bonis  non  be  improperly  appointed,  he 
and  his  sureties  are  liable  on  them  if  he  act  under  the  letters;,^  but 
they  cannot  take  advantage  of  a  neglect  to  file  it,  and  obtain  its 
approval  in  due  course  of  law.^  So  it  is  not  an  objection  to  the 
validity  of  a  county  treasurer's  official  bond,  that  a  certificate  of  his 
appointment  was  not  filed  of  record  in  the  office  of  the  recorder  of 
deeds ;  nor  that  it  was  given  to  the  cofaimissioners  of  the  county  by 
their  official  title  instead  of  to  the  county  by  its  corporate  name ;  nor 
that  it  was  given  to  the  county  instead  of  to  the  commonwealth  ;  nor 
that  the  treasurer  had  not  filed  in  the  commissioners'  office,  a  certifi- 
cate by  the  auditor-general  and  state  treasurer,  that  he  had  settled 
and  paid  hia  account  with  the  commonwealth  of  the  preceding  year.^ 
Nor  that  the  commissioners  at  the  time  when  they  appointed  him  had 
not  taken  the  oath  of  office.^ 

The  official  bond  of  a  justice  of  the  peace  signed  on  Sunday,  but  not 
delivered  until  Monday,  is  not  void.*  And  quaere,  whether  it  would 
have  been  void  as  against  strangers,  who  were  injured  by  the  official 
misconduct  of  the  justice,  if  it  had  been  delivered  as  well  as  signed 
on  Sunday.'' 

Where  the  condition  in  a  justice's  official  bond  was,  inter  alia,  that 
he  should  "  faithfully  apply  all  moneys  which  shall  come  to  his  hands 
as  an  officer,"  and  in  a  suit  before  him  defendant  had  confessed  judg- 
ment for  a  sum  exceeding  f  100,  and  paid  the  amount  to  the  justice, 
it  was  held,  that  under  the  condition  the  sureties  were  liable  for  this 
money,  though  exceeding  the  limit  of  his  jurisdiction.* 

The  official  bond  of  an  administrator  de  bonis  non  cum  testameyito 
annexo,  must  state  specifically  the  nature  and  character  of  his  adminis- 
tration, and  be  in  conformity  therewith  ;  and  if  the  bond,  in  such  case, 
be  merely  in  the  prescribed  form  of  ordinary  administration-bonds, 
neither  the  administrator  nor  his  sureties  are  liable  in  an  action  thereon 
to  recover  a  legacy.' 

A  former  recovery  by  the  plaintiff  in  an  action  brought  against  the 
principal  personally  for  the  same  cause,  is  no  defence  to  an  action  on 
the  official  bond,  against  the  sureties.'"  A  judgment  against  a  consta- 
ble for  official  misconduct,  is  conclusive  against  his  sureties  as  to  his 
misconduct  and  the  extent  of  damage  sustained  by  the  plaintiff ;  but 
they  may  take  advantage  of  any  defence  personal  to  themselves." 

An  action  against  the  surety  of  an  administrator  will  not  be  defeated 
by  the  defendant's  procuring  the  administrator  to  resign,  and  new  let- 
ters to  issue  to  another,  who  charged  himself  in  his  account  with  the 
money  which  his  predecessor  had  failed  to  pay  over.'^ 

In  such  action  it  is  no  defence  that  the  administrator  was  not  first 
sued.'' 

'  Bailey  v.  Commonwealth,  5  Wright  "  Hale  v.  Commonwealth,  8  Barr  415. 

473.  8  Small  v.  Commonwealth,  8  Barr  101. 

^  Shalter's  Appeal,  7  Wright  83.  '»  Commissioners  v.   Canan,  2   Watts 

'  Mussulman    v.    Commonwealth,    7  107 ;   Commonwealth  v.   Lelar    9   Lee 

Barr  240.  Int.  50. 

*  Clarke  v.  Potter  County,  1  Barr  159.  "  Masser  v.  Strickland,  17    S.    &   R. 

'  Keyser  v.  MoKissan,  2  Rawle  139.  354  ;  Evans  i;.  Commonwealth,  8  Watts 

'  Commonwealth  v.  Kendig,   2   Barr  398. 

448.  "  Stewart  v.  Moody,  4  Watts  169. 

'  Ibid.,  per  Rogers,  J.  "  Ibid. 


PLEADINGS — AMENDMENT — EVIDENCE.  503 

Pleadings — Amendment. — In  an  action  upon  an  insolvent  bond  a 
statement  may  be  filed.'  Though  an  adjudication  of  money  to  a 
younger  creditor,  occasioned  by  official  misconduct  in  regard  to  the 
elder  execution,  will  not  protect  the  officer  from  liability  to  the  party 
injured  by  such  misconduct,  yet  in  an  action  against  a  sheriif  for 
official  misconduct,  it  is  primd  facie  a  sufficient  defence  that  he  brought 
the  money  into  court,  and  that  it  was  adjudged  to  another  than  the 
plaintiff;  and  in  order  to  entitle  himself  upon  his  pleadings  to  rebut 
this  evidence,  the  plaintiif  must  lay  in  his  declaration  and  prove  that 
he  lost  the  money,  and  that  the  adjudication  was  made  against  him  in 
consequence  of  the  official  misconduct  of  the  defendant.^ 

The  objection  to  the  legal  capacity  of  the  obligees,  in  a  bond  of  a 
tax-collector,  to  maintain  the  action  in  their  official  designation,  can- 
not be  taken  by  a  plea  of  non  est  factum,  it  can  only  be  raised  by  a 
plea  in  abatement.^  In  an  action  upon  a  sheriff's  official  bond,  the 
pendency  of  a  former  action  upon  the  same  bond  may  be  pleaded  in 
bar.     The  remedy  is  exclusively  under  the  provisions  of  the  act.* 

After  nul  tiel  record  pleaded,  the  scire  facias  may  be  amended  by 
inserting  the  statement  of  the  proper  judgment  on  the  sheriflF's  official 
bond  in  lieu  of  one  erroneously  recited  in  the  writ.° 

Sureties  in  the  official  bonds  of  trustees  are,  like  bail,  answerable 
for  what  their  principals  shall  be  decreed  or  adjudged  to  have  omitted 
or  done,  in  suits  prosecuted  before  the  appropriate  tribunals  ;  and  if, 
therefore,  the  narr.  upon  a  bond  given  by  a  testator  as  surety  for  a 
trustee,  the  plaintiff  fail  to  allege  that  a  decree  had  been  made  against 
the  principal,  it  is  bad  in  substance,  and  unless  the  plaintiff  amend, 
judgment  will  be  given  on  the  demurrer.^ 

Evideiice. — Where  a  sheriff  has  had  &  fi.fa.  in  his  hands  for  several 
years  and  has  made  no  return  to  it,  the  presumption  is  that  he  has  col- 
lected the  amount  and  has  not  paid  .it  over;  and  the  burden  of  proof 
lies  upon  him  and  his  sureties  to  show  that  he  could  not  collect  the 
amount,  or  that  he  has  paid  it  over.' 

In  a  suit  by  the  United  States  against  a  surety  in  an  official  bond, 
the  burden  of  proof  lies  upon  the  plaintiff,  to  show  that  the  principal 
failed  to  discharge  the  duties  of  his  office.^  And  the  same  rule  would 
probably  apply  in  suits  brought  upon  official  bonds  by  this  com- 
monwealth. 

In  an  action  against  a  constable  and  his  sureties,  the  official  relation 
is  sufficiently  established  by  proving  the  bond,  the  docket-eptry 
"sworn,"  and  the  endorsement  "approved,  &c.,"  in  the  handwriting 
of  the  judge.'  And  it  is  not  necessary  in  an  action  on  a  sheriff's 
bond  to  prove  that  he  was  duly  commissioned  ;  if  the  contrary  be  true 
the  defendants  must  show  it.'" 

The  balance  found  due  by  a  public  officer  upon  settlement  before  the 

'  Bowman  v.  Sharp,  6  Watts  324.  '  Commonwealth  v.  McCoy,  8  Watts 

"  McCoy  V.  Reed,  5  Watts  300.  153. 

"  Fritz  V.  The  Commissioners,  5  liar-  '  U.  S.  v.  The  Executors  of  Bell,  1 

ris  130.  Gilijin  41. 

*  Commonwealth  v.  Cope,  9  Wright  'Commonwealth  v.  Montgomery,  2 
161.  Barr461. 

*  Rainey  v.  Commonwealth,  10  Watts  '"  Brownfield  v.  Commonwealth,  13  S. 
343.  &  R.  236. 

«  Com,  V.  Smith,  5  Phila.  R.  51. 
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» 

auditor-general  and  state  treasurer  is  conclusive  evidence  of  the 
amount  due,  as  well  against  the  principal  as  the  sureties  in  an  actiou 
on  the  oiBcial  bond,  if  that  action  purports  to  embrace  only  the  moneys 
received  and  paid  by  the  officer  during  the  time  the  defendant  was  a 
surety.'  And  a  settlement  of  accounts  by  the  auditor-general  is  con- 
clusive upon  the  officer  when  unappealed  from,  even  though  it  is  appa- 
rent upon  the  face  of  the  account,  that  the  allowance  authorized  by 
the  Act  of  Assembly  was  not  made.^ 

So  the  decree  of  the  Orphans'  Court  against  an  administrator  is 
conclusive  as  to  his  sureties.^  And,  under  the  Act  of  20th  March 
1810,  a  judgment  against  a  constable  for  an  official  default  is  conclu- 
sive against  his  sureties  in  respect  to  the  fact  of  the  default,  the 
amount  of  the  damage,  and  the  fact  that  the  constable  has  been 
proceeded  against  according  to  the  act.* 

In  an  action  of  debt  upon  a  sheriff's  official  bond,  for  the  escape  of 
a  defendant  sentenced  upon  a  conviction  for  fornication  and  bastardy, 
evidence  of  the  insolvency  of  the  defendant  at  the  time  of  his  sentence 
is  immaterial  and  inadmissible.' 

Parol  evidence  of  the  discharge  of  an  insolvent  on  his  giving  bond 
to  take  the  benefit  of  the  Insolvent  Law,  is  not  admissible  in  an  action 
on  a  sheriff's  bond  for  an  escape ;  except  where  the  record  of  such 
discharge  has  been  lost.? 

When  the  official  bond  of  an  executor  is  conditioned  that  he  "  shall 
render  a  true  and  just  account  of  his  management  of  the  property  and 
estate  of  said  deceased  under  his  care,  and  shall  in  all  respects  faith- 
fully perform  the  duties  of  executor,"  parol  evidence  is  admissible  to 
show  that  such  bond  was  only  intended  as  a  security  for  certain  moneys 

'  Com.  V.  Reitzel,  9  W.  &  S.  109.  put  by  Huston,  J.,  expressly  on  the 
But  the  sureties,  though  they  cannot  ground  that  the  act  required  the  constat 
contradict  the  amount  found  due  by  the  'ble  to  be  first  proceeded  against  to  judg- 
settlement,  may  controvert  an  allegation  ment  and  execution,  before  the  sureties 
that  this  amount  consisted  of  moneys  could  be  made  liable  ;  and  then  the  pro- 
received  during  the  period  for  which  ceeding  against  them  being  by  scire  Ja- 
they  were  liable :  Ibid. ;  and  see  Com-  cias  upon  the  judgment  before  obtained 
monwealth  v.  Farrelly,  1  Pa.  R.  52.  against  their  principal,  of  course  no  de- 

^  Hutchinson    v.    Commonwealth,   6  fence   could    be    made    thereto,   which 

Barr  124.     Though  advisable,  it  is  not  might  have  been  made  to  the  original 

imperative  upon  the  accounting  officer  to  judgment.     But  as  the  provision  in  the 

give  previous  notice  of  the  time  and  Act  of  1810,  requiring  the  principal  to 

place  of  a  settlement ;  the  omission  to  do  be  first  proceeded  against,  is  not  re-en- 

so  does  not  avoid  the  proceedings,  but  acted  in  the  Act  of  1834,  it  is  possible 

merely  extends  the  time   of  appeal  to  that  Masser  v.  Strickland  is  no  longer 

sixty  days  after  actual  notice :  Hays  v.  law. 

Commonwealth,  3  Casey  272.     Service  '  Karch   v.   Commonwealth,   3    Barr 

of  a  summons  in  a  suit  brought  by  the  269.     The  distinction  here  is,  that  in  an 

commonwealth  is  equivalent  to  a  notice  action  of  debt  on  the  sheriff's  bond,  the 

if  no  other  has  been  given,  and  in  such  plaintiff  is  entitled  to  recover  the  amount 

case  the  defendant  may  appeal  within  of  his  judgment,  in  an  action  on  the  case 

sixty  days  thereafter,  proceedings  on  the  for  an  escape,  the  measure  of  damages  is 

suit  to  stay  until  the  appeal  is  disposed  the  actual  loss  which  the  plaintiff  has 

of:-  Ibid.  sustained:  in  the  latter  action  it  is  com- 

'  Garber  v.   Commonwealth,  7   Barr  petent  to  prove  the   insolvency  of  the 

26.5.  defendant  at  the  time  of  the  escape,  but 

*  Masser   v.    Strickland,  17   S.  &  R.  in  the  former  it  is  not:  Ibid 

354  ;  Eagles  v.  Kern,  5  Wh.   144.     The  «  Ibid. 
decision   in   Masser  v.   Strickland  was 
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arising  from  the  sale  of  real  estate  of  testator,  which  were  in  court  at 
the  time  the  bond  was  given.^ 

An  official  bond  of  a  justice  of  the  peace,  endorsed  by  the  prothono- 
tary  "  approved,"  and  the  approval  signed  with  his  own  name  and 
official  addition,  is  a  record  of  the  Common  Pleas,  and  entitled  to  be 
read  in  evidence  without  further  proof.^ 

Witness. — In  a  suit  by  the  commonwealth  against  the  surety  to  an 
official  bond,  the  principal  becomes  a  competent  witness  for  the  defend- 
ant on  being  released  from  his  liability  for  costs.^ 

An  agent  of  the  sheriff's  deputy  is  a  competent  witness  for  defend- 
ants in  a  suit  on  the  official  bond,  his  liability  being  too  remote  to 
affect  his  competency.*  But  where  the  question  at  issue  is  the  negli- 
gence of  the  sheriff's  deputy,  the  deputy  himself  is  not  a  competent 
witness  for  the  defendants  unless  released.'  In  an  action  against  the 
sheriff  for  an  alleged  false  return  of  nulla  bona  to  a  fieri  facias,  by 
which  he  was  required  to  levy  upon  certain  bank  stock  standing  in  the 
name  of  A.,  the  defendant  in  the  execution,  it  was  held  that  A.  was  a 
competent  witness  to  prove  that  the  stock  was  in  fact  purchased  with 
the  money  of  his  brother,  and  that  he  had  sold  it  to  B.  before  the  fieri 
facias  issued,  although  A.  had  agreed  to  indemnify  C.  for  being  surety 
to  the  sheriff  for  not  levying  on  the  stock;  C.  having  released  the 
witness.' 

Where  a  tax  collector's  bond  is  taken  in  the  name  of  the  commission- 
ers of  county,  one  who  was  commissioner  when  the  bond  was 

given,  but  had  left  office  at  the  time  of  the  suit,  is  not  an  incompetent 
witness  on  the  part  of  the  plaintiffs.^ 

Trial. — An  original  suit  on  the  official  bond  is  within  the  Compul- 
sory Arbitration  Act.'  And  a  suit  by  scire  facias  on  the  cautionary 
judgment  seems  likewise  to  be  within  that  act. 

The  plaintiff  has  a  right  to  embrace  in  his  recovery  damages  up  to 
the  time  of  the  verdict,  where  they  proceed  from  the  cause  of  action 
originally  assigned  as  a  breach.' 

Judgment — Its  nature  and  effect. — The  cautionary  judgment  on  the 
bond  is  merely  interlocutory  as  respects  strangers  to  it.'" 

The  judgment  in  the  scire  facias  upon  such  cautionary  judgment  is 
final  for  the  amount  of  the  verdict.  By  the  Act  of  1836  the  effect  of 
such  judgment  is  made,  to  all  intents  and  purposes,  identical  with 
that  of  judgments  for  the  plaintiff  in  other  personal  actions." 

Costs. — The  Act  of  1836  gives  costs  to  the  successful  party  in 
original  suits  upon  official  bonds,'^  and  it  is  presumed  that  the  same 
rule  applies  to  suits  by  scire  facias. 

'  Stub  V.  Stub,  3  Barr  251 ;  Common-  '  Commonwealth    v.    Watmough,    6 

wealth  V.  Deck,  4  Casey  497.  Wh.  117. 

^  Ilartz   V.   Commonwealth,   1  Grant  '  Fritz   v.   Commissioners,   5   Harris 

359.           _  131. 

'  Commonwealth  v.  Reitzel,  9  W.  &  "  Gordon  v.  Commonwealth,  10  Watts 

S.  109.     His  liability  in  other  respects  is  443  ;  Bowman  v.  Sharp,  6  Watts  324. 

not  affected  by  the  event  of  the  suit,  as  '  Karoh   v.    Commonwealth,    3   Barr 

he  stands  equally  bound,  on  the  one  side  269. 

to  the  commonwealth,  on  the  other  side  ""  Maffit  v.    Commonwealth,    5    Barr 

to  his  surety:  Ibid.  366. 

*  Commonwealth  v.  Allen,  6  Casey  49.  "  Section  6,  XII.,  Pamph.  L.  641. 

=■  Dorrance  v.  Commonwealth,  1  Har-  "  Purd.  Dig.  113,  ^  6,  Art.  6,  Pamph. 

ris  160,  L.  640. 
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SECTION    VII. 

OP  THE  SCIRE  FACIAS  UPON  TRANSCRIPTS  AGAINST  EXECUTORS,  ADMINIS- 
TRATORS, AND  GUARDIANS,  IN  THE  COURT  OF    COMMON  PLEAS. 

Upon  the  settlement  of  an  executor's,  administrator's,  or  guardian's 
account  in  any  Orphans'  Court  of  this  commonwealth,  the  prothonotaries 
of  the  Courts  of  Common  Pleas  of  the  respective  counties  are  required 
to  file  and  docket,  when  the  same  are  furnished,  certified  transcripts  or 
extracts  of  the  amount  appearing  to  be  due  and  in  the  hands  of  any 
executor,  administrator,  guardian,  or  other  account  out  on  the  settle- 
ment of  their  respective  accounts  in  the  Orphans'  Court,  which  tran- 
scripts or  extracts  so  filed  are  a  lien  on  the  real  estate  of  such  executor, 
administrator,  guardian,  &c.,  from  the  time  of  such  entry  until  pay- 
ment, distribution,  or  satisfaction  ;  and  actions  of  debt  or  scire  facias 
may  be  instituted  therein,  by  any  person  or  persons  interested,  for  the 
recovery  of  so  much  as  may  be  due  to  them  respectively  ;  provided,  that 
the  liens  thereby  created  shall  cease  at  the  expiration  of  five  years 
from  the  time  of  such  entry,  unless  revived  by  scire  facias  as  in  cases 
of  judgments  in  the  courts  of  common  law ;  and,  also,  provided  that  in 
case  of  an  appeal  from  the  Orphans'  Court  the  lien  shall  be  for  no  more 
than  the  amount  finally  found  due  and  decreed.^ 

A  transcript  of  a  balance  due  by  an  executor  or  administrator  upon 
the  settlement  of  his  account,  to  be  effectual  must  be  filed  in  the  life- 
time of  the  accountant ;  if  filed  after  his  death,  a  scire  facias  cannot  be 
maintained  upon  it,  on  the  ground  that  no  lien  upon  his  real  estate 
could  be  created  by  filing  the  transcript  after  his  death,  and  that  the 
scire  facias  is  a  proceeding  in  rem  and  confined  to  the  lands  or  real 
estate  bound  by  the  filing  of  the  transcript.^ 

It  is  not  necessary  that  the  account  upon  which  the  transcript  issued 
should  be  a  final  account.'  The  transcript,  though  a  lien,  is  not  a 
judgment.* 

Where  exceptions  have  been  filed  to  an  executor's  account,  and  an 
auditor  appointed  who  never  acted,  it  was  held  that  a  transcript  filed 
in  the  Common  Pleas  three  years  afterwards  was  a  lien  on  the  land  of 
the  executor,  because  the  delay  was  a  waiver  of  the  exceptions.' 

Jurisdiction.- — The  Orphans'  Court  is  the  appropriate  place  to  settle 
accounts  between  guardian  and  ward.^  But  where  a  transcript  of  a 
guardian's  account  has  been  filed  in  the  Common  Pleas,  and  an  action 
of  debt  or  scire  facias  has  been  instituted  by  the  ward  thereon,  the 
Common  Pleas  has  jurisdiction  of  the  account,  and  is  competent  to 
adjudicate  upon  credits  and  payments  alleged  by  the  guardian  to  have 
been  made  subsequent  to  the  filing  of  the  account  upon  which  the  tran- 
script was  certified.' 

The  transcript  may  be  filed  in  a  different  county  from  that  in  which 
probate  was  made.* 

'  See  Act  of  March  29th  1832,  ?  29,  '  Royer  v.  Myers,  3  Harris  87. 

Purd.  Dig.  301,  Pamph.  L.   190,  substi-  *  Ramsey's  Appeal,  4  Watts  71. 

tuted  for  the  Act  of  1823  ;  Allen  v.  Ree-  "^  Robbing  r.  Chandler,  3  Barr  o69. 

8or,  16  S.  &  R.  1.5.     For  the  form  of  the  "  Royer  v.  Myers,  3  Harris  87. 

certificate  see  McCraeken  v.  Graham,  2  '  Ibid.,  per  Coulter,  .J. 

Harris  209.  «  Hanson  v.  Bank  of  Penn  Townshin. 

2  Rowland  v.  Harbaugh,  5  Watts  365,    7  Barr  261.  ^ 

per  Kennedt,  J. 
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Parties. — The  act,  of  which  the  substance  is  given  above,  provides 
that  any  person  interested  may  institute  the  scire  facias  for  the  reco- 
very of  so  much  as  may  be  due  him. 

The  personal  representatives  of  a  deceased  executor  or  adminis- 
trator must  be  made  parties  to  the  scire  facias,  and  if  it  be  issued 
against  the  heirs  and  terre-tenants  alone,  the  plaintiff  cannot  recover.' 

This  proceeding  is  within  the  Compulsory  Arbitration  Act.^ 

Judgment. — The  scire  facias  is  a  proceeding  in  rem,  and  the  judg- 
ment is  confined  in  its  operation  to  the  lands  and  real  estate  bound  by 
the  transcript,  so  that  no  other  property  can  be  taken  in  execution 
under  such  judgment.' 


SECTION   VIII. 

OF  THE  SCIRE  FACIAS  UPON  A  JUDGMENT  FOR  THE  PENALTY  OF  A 
BOND,  WHERE  BREACHES  HAVE  BEEN  COMMITTED  SUBSEQUENT  TO 
THE    JUDGMENT. 

In  debt  on  bond  or  other  instrument  in  a  penal  sum,  conditioned  for 
the  performance  of  covenants,  though  the  judgment  is  entered  for  the 
entire  penalty,  yet  execution  is  sued  out  for  the  amount  of  such  damages 
only  as  the  jury  assess  upon  the  breaches  suggested.  The  judgment, 
however,  remains  as  a  security  to  the  plaintiff  for  such  damages  as  he 
may  sustain  by  any  further  breaches ;  and  in  case  of  such  further 
breaches,  the  plaintiff  shall  have  a  scire  facias  upon  the  judgment 
against  the  defendant,  his  heirs,  terre-tenants,  executors,  or  adminis- 
trators, suggesting  such  breaches,  and  summoning  him  or  them  to  show 
cause  why  execution  should  not  be  awarded  upon  the  judgment,  for- 
merly by  the  statute  of  8  &  9  W.  III.  c.  11,  §  8,''  and  now  by  its  sub- 
stitute in  this  State,  the  Act  of  the  14th  June  1836.^ 

Act  of  1836. — The  1st  section  of  this  latter  act  provides  that  in 
actions  upon  a  bond,  or  for  any  penal  sum,  for  the  non-performance  of 
any  covenant  or  written  agreement,  the  plaintiff  shall  assign  upon  the 
record,  in  his  declaration,  replication,  or  other,wise,  all  breaches  com- 
mitted at  and  before  suing  out  the  writ,  and  thereupon  judgment  shall 
be  entered  for  the  penalty,  but  execution  shall  issue  only  for  the 
damao-es  assessed  upon  the  breaches  assigned,  and  the  costs  of  suit. 

There  can  be  but  one  judgment  upon  the  bond,  and  this  should  be 
for  the  whole  amount  of  the  penalty.*  Upon  this  judgment  the  plain- 
tiff is  not  allowed  to  issue  execution  beyond  the  amount  of  the  damages 
assessed  by  the  jury  and  costs  of  suit.'' 

In  a  scire  facias  upon  a  judgment  entered  on  a  bond  conditioned  for 
the  performance  of  certain  things  mentioned  in  a  covenant  between  the 

'  Rowland  v.  Harbaugh,  5  Watts  365.  ment  pursuant  to  a  rule  of  court,  and 

^  Rover  v.  Myers,  'A  Harris  87.  issued  execution  thereon,  as  well  for  in- 

'  Rowland  v.  Harbaugh,  5  Watts  365.  stalments  due    at    the    time   suit   was 

'  Rob.  Dig.  142 ;  2  Archb.  Pr.  83.  brought  as  for  those  since  become  due,  it 

"  Purd;  Dig.  114,  Pamph.  L.  638.  was  held  that  the  execution  was  errone- 

'  Duffy  V.  Lytle,  5  Watts  120.  ous,  and  that  for  instalments  become  due 

'  Ibid.     And  where,  no  defence  hav-  since   bringing  the   suit,    the   plaintiff 

ing  been  made,  and  breaches  not  having  should  haye  proceeded  by  scire  facias: 

been  assigned,  the  plaintiff  took  judg-  Longstreth  v.  Gray,  1  Watts  60. 
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parties,  it  is  not  competent  for  the  plaintiff  to  give  in  evidence  a  subse- 
quent parol  agreement  between  him  and  the  defendant,  by  which  the 
terms  of  the  covenant  were  altered.' 

Assessment  of  damages. — Where  judgment  by  default  has  been  ren- 
dered for  the  penalty,  the  plaintiff  should  have  the  damages  assessed 
by  writ  of  inquiry.^  And  the  jury  must  assess  the  actual  damages ; 
if  they  merely  find  a  verdict  for  the  amount  of  the  penalty,  it  will  be 
erroneous.'  So  if  judgment  be  given  for  the  plaintiff  upon  demurrer, 
by  confession,  or  nil  dicit,  the  damages  are  to  be  assessed  by  the  jury 
under  a  writ  of  inquiry  of  damages  to  be  sued  out  therfion.* 

It  is  .clear,  then,  that  while  the  judgment  on  a  bon4  of  the  kind 
described  above  should  be  for  the  whole  amount  of  the  penalty,  yet  the 
execution  thereon  can  only  be  for  the  actual  damages  suffered  at  the  time 
of  the  rendition  of  such  judgment,  and  that  these  damages,  where  there 
is  a  defence  taken,  are  to  be  ascertained  by  the  jury,  and,  where  there 
is  no  defence,  by  a  writ  of  inquiry.  If,  after  the  judgment,  a  new 
breach  of  the  penalty  occurs,  the  plaintiff's  remedy,  as  provided  by  the 
2d  and  following  sections  of  the  Act  of  1836,  is  not  by  issuing  an  exe- 
cution on  the  judgment,  but  by  bringing  a  seire  facias  thereon. 

When  the  scire  facias  is  necessary. — A  judgment  confessed  on  a 
warrant  of  attorney  is  not  within  this  act,  and  therefore  a  scire  facias 
or  motion  to  the  court  is  unnecessary  previous  to  issuing  execution 
thereon.'  So  a  judgment  hy  confession  upon  a  bond  for  the  payment 
of  money  by  instalments  is  not  within  the  act.*  But  when  a  bond  for 
the  payment  of  money  by  instalments  is  sued  hy  writ,  it  is  within  the 
Statute  8  &  9  Will.  III.  and  the  Act  of  1836.'  And  it  would  seem  that 
a  bond  in  the  penalty  of  a  certain  sum  conditioned  for  the  perform- 
ance of  several  acts,  and  at  different  periods,  with  a  warrant  of 
attorney  to  confess  judgment,  is  within  the  act.* 

A  bond  conditioned  for  the  appearance  of  a  defendant  in  Foreign 
Attachment  is  within  the  act.' 

Form,  of  the  writ. — The  whole  proceedings  in  the  former  action,  or 
so  much  of  them  as  to  make  it  appear  that  the  judgment  is  warranted 
by  the  statute,  should  be  recited  in  the  scire  facias^"  which  should 
then  suggest  the  additional  breaches  ;"  or,  if  the  plaintiff  in  the  original 
action  have  set  forth  only  some  of  the  covenants,  and  he  now  wish  to 
recover  damages  for  the  breaches  of  others,  it  should  seem  that  he 
may  state  these  latter  covenants  in  the  scire  facias,  and  assign  breaches 
on  them.'^ 

'  Vaughn  ».  Ferris,  2  W.  &  S.  46.  Although  this  case  was  prior  to  the  Act 

^  Thornton  v.  Bonham,  2  Barr  102.  of  1836,  it  will  be  seen  on  reference  that 

^  O'Neal  V.  O'Neal,  4  W.  &  S.  132.  it  was  decided  upon  analogous  principles, 

♦  Stat.  8  &  9  Will.  3 ;  Duffy  v.  Lytle,  and  it  seems  clearly  to  be  embraced  in 
5  Watts  120.     Per  Kennedy,  J.  the  provisions  of  the  1st  section  of  that 

*  Skidmore  ».  Bradford,  4  Barr  296  ;  act. 

Bank  of  Chester  v.  Ralston,  7  Barr  482  ;  '  Thornton  v.  Bonham,  2  Barr  102. 

Reynolds  v.  Lowry,  6  Barr  465  ;  McCann  •"  1  Sawnd.  58,  e  ;  Tidd  Pr  4  Am   Ed 

V.  Farley,  2  Casey  173.  583,  1108. 

«  Longstreth   v.   Gray,  1    Watts  63;  "Ibid.     Act    14th   June    1836,    ?   2, 

Chambers  v.  Harger,  6  Harri.s  15.  Purd.  Dig.  113,  Pamph.  L.  638. 

'  Longstreth  v.   Gray,  1   Watts   63 ;  "  2  Saund.   187,  b.     For  a  precedent 

Skidmore  ».  Bradford,  4  Barr  296.  see  Tidd's  Pract.  Forms. 

«  See  Adams  v.  Bush,  5  Watts  289. 
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Parties. — The  scire  facias  must  be  sued  out  by  the  plaintiff  in  the 
judgment,'  or  his  executors  or  administrators.^ 

It  maybe  instituted  against  the  defendant  in  the  judgment,  his  heirs, 
executors,  administrators,  or  assigns.* 

Service  and  return. — No  provision  in  regard  to  the  service  and 
return  is  specified  in  the  act,  and  these  points  are  therefore  governed 
by  the  general  rules  in  cases  of  scire  facias.* 

Proceedings. — The  proceedings  in  this  action  for  assessment  of  dam- 
ages are  the  same  as  in  the  action  on  the  bond.' 

Judgment. — The  judgment  need  not  be  anything  more  than  an 
award  of  execution  for  the  amount  of  damages  assessed  and  costs  of 
suit.^ 

"Where  a  vendor  gave  to  his  vendee  a  bond  with  warrant,  conditioned 
to  indemnify  the  latter  against  any  claim  or  encumbrance  affecting  the 
premises,  and  to  "  pay  all  costs,  charges,  or  expenses  necessary  to 
defend  the  said  premises  against  any  such  claims,"  the  obligee  is  enti- 
tled to  recover,  in  a  scire  facias  on  the  judgment,  the  amount  paid 
counsel,  and  other  necessary  expenses  of  defending  an  unsuccessful 
ejectment  brought  against  him  for  the  premises.^ 

Pxecution. — The  Act  of  1836  provides  that  a  stay  of  execution  shall 
be  entered  on  the  record,  where  the  defendant,  previously  to  execution 
executed,  shall  pay  into  court  the  assessed  damages  and  costs,*  and  that 
if  after  execution  issued  the  defendant  pays  such  damages,  with  costs 
of  suit  and  of  the  execution,  the  payment  shall  be  entered  upon  the 
record,  and  the  execution  shall  be  discharged.' 

Where  a  cautionary  judgment  was  confessed  in  a  penal  sum  to  secure 
future  advances,  and  all  costs  of  collection,  including  attorney's  com- 
missions of  five  per  cent.,  and  on  a  scire  facias  to  revive,  the  parties 
liquidated  the  amount  of  the  advances  only,  for  which  defendant  con- 
fessed judgment,  the  commissions  cannot  be  collected  on  2i  fieri  facias 
issued  upon  this  latter  judgment,  as  they  were  not  included  in  the 
judgment.'" 

Costs.— The  Act  of  1836,  as  well  as  the  Statute  8  &  9  Will.  III., 
allow  costs  to  the  plaintiff,  and  it  seems  that  this  is  the  case  whether 
the  defendant  plead  to  the  writ  or  not,  although,  by  the  3d  section  of 
the  latter  statute,  costs  are  given  in  actions  of  scire  facias  only  where 
the  plaintiff  obtains  an  award  of  execution  after  plea  pleaded  or  demur- 
rer joined.'' 

Scire  facias  on  cautionary  judgment  on  a  hond.^^ — We  must  bear  in 
mind  the  distinction  between  judgments  obtained  in  suits  brought  and 
judgments  entered  on  Warrant  of  Attorney. 

Where  it  is  entered  in  an  action  of  debt  on  bond,  or  on  any  penal 
sum  for  non-performance  of  covenants  or  agreements  in  any  indenture, 
deed,  or  writing,  the  Statute  8  &  9  Will.  III.  directs  that  the  judgment 

'  Act  of  14th  June  1836,  ?  2,  Purd.  '  Robinson  v.  Bakewell,  1  Casey  424. 

Dig.  113,  Pamph.  L.  638.  '  ?  3,  Purd.  Dig.  113,  Pamph.  L.  638. 

■'  Ibid.  ?  5,  Purd.  Dig.  113,  Pamph.  '  |  4,  Purd.  Dig.  113,  Pamph.  L.  638. 

L.  638.  "•  Mahoning  Bank's  Appeal,  8  Casey 

*  Ibid,  i  2,  uhi  supra.  158. 

*  See  ante,  p.  376.  "  1  Saund.  58,  e ;  11  East  387 ;  see  2 
0  1  Saund.  58,  e ;   Duffy  v.  Lytle,  5  Archb.  Pr.  83. 

Watts  122.     Per  Kennedy,  J.  '^  McCall's  Lectures,  MS. 

«  1  Saund.  58,  e. 
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shall  remain  as  a  security  to  answer  such  damages  as  may  be  sustained 
by  a  further  breach  of  any  of  the  covenants,  and  that  the  plaintiff  may 
have  a  scire  facias  upon  the  judgment  to  show  cause  why  execution 
should  not  be  awarded  on  the  judgment. 

This  statute  was  adopted  by  practice  in  Pennsylvania,  and  it  is  very 
clear  that  where  a  bond  is  given  for  the  performance  of  collateral  acts, 
and  judgment  is  given  for  the  penalty,  a  scire  facias  is  necessary  to 
ascertain  any  successive  damage.  And  even  when  judgment  is  entered 
on  a  warrant  of  attorney  on  a  bond  which  is  conditioned,  not  for  the 
payment  of  money,  but  for  the  performance  of  successive  acts,  as,  for 
instance,  the  sawing  of  a  certain  number  of  boards,  to  be  delivered  at  suc- 
cessive dates,  it  has  been  held  that  an  execution  cannot  issue  on  it  until  it 
shall  have  been  ascertained  by  a  scire  facias  that  the  act  has  not  been 
performed,  and  what  damages  have  resulted  from  its  non-performance.' 

Ever  since  Collins  v.  Collins,^  it  has  been  settled  that  this  statute 
.extends  to  bonds  payable  by  instalments ;  and  so  our  Supreme  Court 
held  in  Longstreth  v.  Gray,'  and  therefore  a  scire  facias  is  the  ori- 
ginal process  in  respect  of  instalments  not  demandable  at  the  inception 
of  the  suit. 

But  it  has  been  frequently  decided  that  a  judgment  entered  on  a 
warrant  of  attorney  is  not  within  the  statute,  and  therefore  there  is  no 
necessity  for  a  scire  facias  or  a  motion  to  the  court  before  issuing  exe- 
cution, when  another  instalment  becomes  due.  Chief  Justice  Gibson, 
in  Skidmore  v.  Bradford,*  did  say,  that  the  better  course  is  to  move 
the  court  for  leave  to  issue  execution  for  a  particular  sum  ;  but  he 
admits  that  it  is  not  absolutely  necessary  to  do  so.  In  Chambers  v. 
Harger,'  it  was  held  that  execution  might  issue  without  obtaining  leave 
of  the  court,  where  the  times  of  payment  of  the  instalments  were  stated 
in  the  entry  of  the  judgment,  and  in  McCann  v.  Farley,^  that  on  a  judg- 
ment on  bond  and  warrant  of  attorney  for  a  stated  sum  given  as  an 
indemnity  to  the  plaintiff,  execution  might  issue,  without  scire  facias, 
suggestion,  or  other  proceeding  to  ascertain  the  damages,  the  court 
having  always  complete  control  over  their  own  execution.' 


SECTION    IX. 
OF   THE    SCIRE   FACIAS   QTJj^RE   EXECTJTIONEM   NGN.' 

1.    Greneral  Remarks. 
At  common  law,  if  the  plaintiff  in  a  personal  action  had  failed  to 
take  out  execution  within  a  year  and  a  day  after  final  judgment  it  was 
presumed  that  his  judgment  was  satisfied,  and  he  could  no  longer  sue 

'  Adams  v.  Bush,  5  Watts  289.  in  Pennsylvania.     But  as  we   have   in 

'  2  Burr.  820.  -  this  state  another  writ  which  is  some- 

Longstreth  v.  Gray,  1  Watts  60.  times  called  sci.  fa.  post  ann.    et  diem 

*  Waggoner  ii.  Hastings,  4  Barr  300.  -(see  Act  of  May  6th  18-14,  J  4,  Purd.  Dig. 

^  Chambers  v.  Harger,  6  Harris  15.  573,  Pamph.  L.  565),  namely  the  writ 

McCann  v.  Parley,  2  Casey  173.  given  by  the  Act  of  1798  to  revive  the 

!      '  See  Reynolds  «.  Lowry,  6  Barr  465.  lien  of  a  judgment  (see  the  next  section), 

°  In  England  this  writ  is  denominated  it  seems  better  to  call  the  writ  to  revive 

indifferently,  sci.  fa.  quare  ex.  non,  from  the  right  to  issue  execution  by  the  name 

ita  object,  OT  sci.  fa. post  annum  et  diem,  which   indicates   its   object,    which   we 

from  the  time  when  it  issues,  and  these  have  therefore  placed  at  the  head  of  this 

two  names  are  frequently  applied  to  it  section. 
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out  his  execution,  but  was  obliged  to  bring  an  action  on  the  judgment.^ 
To  remedy  this  inconvenience  the  Statute  of  Westminster  2  (13  Ed. 
1),  stat.  1,  c.  45,  gave  the  writ  of  scire  facias  to  the  plaintiff  in  a  per- 
sonal action  to  revive  the  judgment,  where  he  had  omitted  to  sue  out 
execution  within  a  year  and  a  day  after  judgment  was  obtained.^ 

This  writ  was  always  allowed  at  common  law  on  a  judgment  in  a  real 
action  ; '  hence  the  Statute  of  Westminster  mentions  only  personal 
actions.  It  has  been  decided  that  this  statute  confers  the  writ  on  a 
judgment  in  ejectment,  which  was  a  personal  action  at  common  law.^ 

Practice  in  Pennsylvania. — The  practice  in  this  State  has  in  gen- 
eral conformed  to  the  English  practice  under  the  Statute  of  West- 
minster 2,  with  perhaps  a  few  deviations  on  minor  points,  which  will 
be  indicated  in  their  appropriate  places. 

Act  of  1836. — And  this  practice  has  received  the  sanction  of  the 
legislature  in  the  Act  of  June  16th  1836,  §§  1  and  2,'  the  substance 
of  which  is  :  1.  That  execution  may  issue  on  any  judgment,  within  a 
year  and  a  day  from  the  first  day  of  the  term  to  which  judgment  was 
entered,  provided  in  case  of  a  stay  of  execution,  the  year  and  day  are 
to  be  computed  from  its  expiration.  2.  That  after  the  year  and  day 
no  execution  shall  issue,  unless  the  defendant  or  his  representatives  shall 
be  first  warned  by  a  writ  of  scire  facias  to  show  cause,  if  he  can,  why 
an  execution  should  not  issu&upon  such  judgment. 

Act  of  1845.— Subsequently,  the  Act  of  April  16th  1845,  §  4,«  was 
passed,  which  is  construed  to  have  extended  to  five  years,  the  period 
within  which  execution  may  issue  without  a  revival.  The  phraseology 
of  this  act  is  peculiar.  The  words  of  section  4  are  :  "  Hereafter  it 
shall  not  be  deemed  error  to  issue  any  writ  of  execution  on  a 
judgment  in  any  court  which  has  not  been  revived  within  a  year  and 
a  day,  if  the  same  have  been  revived  within  five  years."  ^     And  by 

'  Tidd  Practice,  4th   Am.   from   9th  Barr  401,  which  occurred  immediately 

Lond.  Ed.,  p.  1102-3.  after  the  act,  the  language  of  the  act  was 

''  Ibid.,  1102-3.     This  writ  is  in  the  discussed,  and  the  court  thought  the  in- 

nature  of  an  original  action,  and  the  de-  temtion  of  the  legislature  was  to  extend 

fendant  may  plead  to  it  in  bar  of  execu-  the  time  within  which  execution  might 

tion :  Co.  Litt.  290,  a.    See  also  6  Johns,  issue   without  a  revival,   and   that  the 

106.  difficulty  might  be   supposed    to   have 

'  Ibid.  1102.  arisen  from  the  inadvertent  use  of  the 

*  Bacon  Abr.  tit.   "Execution"  (H).  word  •' revived"  for  "  alive." 
The  scire  facias  in  this  case  should  go        In  the  subsequent  case  of  Heebner  v. 

against  the  terre-tenants,  as  well  as  the  Chave,  5  Barr  115,  an  attachment-exe- 

defendants :  1  Salk.  258,  and  see  Carth.  cution   had  been   issued  by  a  justice, 

2 ;  2  Salk.  600 ;  1  Ld.  Raym.  669 ;  3  Salk.  grounded  on  a  return  of  nulla  bona  to  a 

319.  previous  Ji.   fa.,    seven    years    having 

'  Purd.  Dig.  431,  Pamph.  L.  761-2.  elapsed  from  the  entry  of  judgment  to 

"  Purd.  Dig.  431,  Pamph.  L.  538.  the  issue  of  the  f.  fa.,  and  no  sci.fa.  qu. 

'  If  this  act  is  to  be  taken  literally,  it  ex.   non  having   been  taken  out.     The 

eifects  nothing,  for,  in  the  first  place,  a  court  on   appeal   sustained  the  attach- 

judgment  does   not  require   to   be  re-  ment  without  giving  their  reasons.     It 

vived  within  a  year   and  a  day,  since  is  probable,  however,  that  they  were  in- 

execution  may  issue  without  any  revival ;  fluenced  by  the  consideration,  that  on  an 

and,  in  the  second  place,  if  the  judgment  attachment  execution,  the  defendant  has 

has   been   revived   after   the    year   and  all  the  advantage  in  the  way  of  defence, 

d.iy,  whether  within  five  years  or  not,  it  which  a  sci.  fa.   to  revive  would  have 

is  not  error  to  issue  execution  on  it,  for  given  hifn ;  see  Ogilsby  v.  Lee,  7  W.  & 

the  very  object  "of  the  revival  was  to  re-  S.  444.     And  now  by  the  Act  of  May 

establish  the  right  to  issue  execution.  5th   1854,  ^  1,  Purd.  Dig.  601,  Pamph. 

In   the   case   of  Dailey   v.   Straus,  2  L.  581,  no  execution  shall  be  issued  on  a 
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a  subsequent  act,  judgments  before  a  justice  of  the  peace  must  be 
revived  after  five  years,  before  execution  can  issue  thereon.' 

As  the  practice  is  believed  to  be  unaltered  by  the  Act  of  June  16th 
1836,  which  was  merely  declaratory,  and  as  the  Act  of  April  16th 
1845,  if  it  makes  any  alteration  in  the  law  at  all,  does  so  by  merely 
extending  the  year  and  day  within  which  execution  might  issue  at 
common  law,  to  a  period  of  five  years,  we  shall  make  no  further  dis- 
tinction between  the  practice  prior  and  that  subsequent  to  each  of  these 
acts,  except  to  remark  that  the  decisions  which  formerly  applied  to  the 
period  of  a  year  and  a  day,  are,  since  the  Act  of  1845,  applicable 
mutatis  mutandis  to  the  extended  period  of  five  years. 

The  year  and  day  after  which  a  scire  facias  is  necessary  to  enablfe 
the  plaintiff  to  take  out  execution,  runs  only  from  the  time  the  plaintiff 
is  at  liberty  to  take  out  execution,  whether  the  cesset  is  given  on  the 
record,  or  arises  from  the  agreement  of  the  parties  out  of  court.  And 
the  court  will  take  notice  of  such  agreement  though  not  on  record.^ 

And  a  writ  of  error  by  the  defendant  within  the  year  will  be  such  a 
stay  as  prevents  the  running  of  the  year  and  day,^  provided  bail  in 
error  has  been  properly  entered.^  If  bail  in  error  has  not  been  duly 
entered  the  writ  of  error  will  not  be  a  supersedeas  to  the  execution, 
and  the  plaintiff  may  issue  execution  within  the  year  and  day,  or  sue 
out  his  scire  facias  afterwards,  notwithstanding  the  writ  of  error  is 
pending.'  An  execution  issued  after  the  lapse  of  the  prescribed  period, 
without  a  previous  scire  facias  to  support  it,  is  not  however  void,  but 
only  voidable.' 

The  scire  facias  may  be  dispensed  with  by  agreement,  or  by  conduct 
which  amounts  to  a  waiver.'  And  if  the  defendant  suffers  his  land  to  be 
sold  by  execution  on  a  judgment  more  than  a  year  old  without  a  scire 
facias,  this  constitutes  an  implied  waiver,  and  neither  he  nor  those 
claiming  under  him  can  call  in  question  the  validity  of  the  sale.* 

And  the  assent  of  the  defendant  to  the  issue  of  execution  without  a 
scire  facias  need  not  appear  on  the  record,  nor  even  be  in  writing ; 
and  it  may  be  proved  by  the  evidence  of  the  defendant  himself.'     But 

judgment  rendered  before  a  justice  of  court  out  of  which  the  execution  issued- 

the  peace  or  alderman,  after  five  years  he  cannot  come  in  the  first  instance  into 

from  the  rendition   of  such  judgment,  the  Supreme  Court  on  a  writ  of  error : 

unless  the  same  shall  have  been  revived  Ibid.     But  if  enough  appear  on  the  re- 

by  scire  facias  or  amicable  confession.  cord  to  decide  the  dispute,  the  Supreme 

'  Act  of  May  5th  1854,  Purd.  Dig.  Court  will  perhaps  determine  it  on  writ 

601,  Pamph.  L.  581.  of  error :  Duncan  v.  Harris,  17  S.  &  R. 

2  Dunlap  V.  Speer,  3  Binn.  169 ;  Pen-  436. 
nock  V.  Hart,  8  S.  &  R.  377.     And  the         «  Vastine   v.   Fury,  2   S.   &  R.  426 ; 

year  must  be    computed   by   calendar  Bailey  v.   Wagoner,  17    S.   &   R.    327 ; 

months,  and  not  by  terms:  1  Str.  301.  Speer  v.  Sample,  4  Watts  373  ;  Hinds  v. 

'  Tidd's  Prao.  1104.  Scott,  1  Jones  26. 

*  Magill  V.  Kauffman,  4  S.  &  R.  318.  '  Righter    v.    Rittenhouse,   3   Rawle 

'^  Boyer  v.  Rees,  4  Watts  201.  273.     And  an  execution  issued  after  a 

^  Vastine   v.   Fury,  2   S.  &   R.  426 ;  waiver  of  a  scire  facias  by  the  defend- 

Bailey  v.  Wagoner,  17   S.    &  R.   327 ;  ant,  and  levied  upon  lands  which  were 

Speer  v.  Sample,  4  Watts  373.  bound  by  the  judgment,  though  aliened 

'  Commonwealth  v.  Barker,  2  Pa.  R.  within  the  year  and  day  by  the  defend- 

232 ;  Bailey  v.  Wagoner,  17  S.  &  R.  327.  ant,  was  hold  to  be  regular  as  against 

A  defendant,  who  complains  of  irregu-  the  alienee,  there  being  no  allegation  or 

larity  in  the  iaanva^  oi  a.  fieri  facias  post  pretence  by  the  latter,  that  any  defence 

annum  d  diem  without  a  scire  facias,  could  have  been  made  if  the  sci.fa.  had 

should   apply   at   an   early   day  to   the  issued :  Ibid. 
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wtere  a  judgment  has  been  entered  by  agreement,  stipulating  that  it 
■was  "  without  stay  of  execution  or  appeal,"  these  words  do  not  amount 
to  a  waiver  of  the  scire  facias  quare  ex.  non} 

Where  a  scire  facias  is  unnecessary . — When  execution  has  been 
taken  out  within  the  time  limited,  and  not  executed,  a  new  writ  of  exe- 
cution may  be  sued  out  at  any  time  afterwards,  without  a  scire  facias ; 
provided  the  first  writ  be  returned,  and  continuances  entered  from  the 
time  of  issuing  it.^  These  continuances  may  be  entered  after  the 
issuing  of  the  second  writ.'  The  Act  of  1836  made  no  alteration  in 
the  practice  in  this  respect.^  And  in  such  case  an  alias  execution 
may  issue  after  the  expiration  of  five  years  from  the  issuing  of  the 
first  fieri  facias.^ 

It  has  even  been  holden  in  one  case,^  that  if  a  writ  of  error  be 
brought  after  the  year  is  elapsed,  and  thereupon  the  former  judgment 
is  affirmed,  such  affirmance  will  revive  the  former  judgment,  and  enable 
the  party  to  take  out  execution  without  a  scire  facias.  But  from  this 
case  it  seems,  that  if  the  plaintiff  in  error  he  nonsuited,  or  the  writ 
of  error  discontinued,  there  can  be  no  execution  of  the  former  judg- 
ment without  a  scire  facias.'' 

So  the  Act  of  June  16th  1836  has  been  held  not  to  require  a  scire 
facias  prior  to  an  attachment-execution,  because  the  defendant  may 
appear  to  the  latter  writ,  and  make  any  plea  that  he  might  have  taken 
advantage  of  under  the  scire  facias  quare  executionem  non.^ 

So,  where  a  defendant  has  been  discharged  under  the  insolvent  laws, 
no  scire  facias  is  necessary  to  warrant  an  execution  against  his  subse- 
quently acquired  property,  for  the  case  is  not  within  the  reason  of  the 
law  requiring  a  revival  of  the  judgment,  because  the  presumption  that 
the  judgment  is  satisfied  is  repelled  by  the  record,  which  shows  a  ca. 
sa.  duly  issued  and  served,  and  the  defendant  discharged  from  it  by  a 
statute  made  particularly  for  his  benefit.' 

If,  however,  the  defendant  sue  out  a  scire  facias  unnecessarily, 
within  the  year  and  -the  day,  he  cannot  have  a  capias  within  the  year, 
until  judgment  obtained  upon  the  scire  facias.^" 

And  a  scire  facias  is  unnecessary  after  a  year  and  a  day  from  inter- 
locutory judgment  in  foreign  attachment  before  taking  out  a  writ  of 
inquiry.'^ 

'  Manufacturers'  Bank  v>.  Frederick-  cusses  the  right  to  issue  execution,  irre- 

son,  2  Miles  70.  spective  of  such  lien. 

^  Tidd's  Practice  1104,  and  cases  there  «  1  Rol.  Rep.  104 ;  a.  c,  Cro.  Jao.  364. 

cited.     In  Pennsylvania,  the  first  execu-  '  Tidd's  Praot.  1104-5. 

tion  need  not  even  be  returned,  provided  '  Ogilsby  v.   Lee,  7   W.   &   S.   444 ; 

continuances   of    vice   comes   non  misit  Gemmill  v.  Butler,  4  Barr  232. 

Jrece  are  entered :  Lewis  Esq.  v.  Smith,  '  6  Johns.  106. 

2  S.  &  R.  142.  '»  2  Rol.  Abr.  900. 

'  Tidd's  Pract.  1104.  "  Coofeon  v.  Turner,  3  Binney  416. 

*  Shaw  V.  Richards,  2  Miles  103.  It  seems  from  Haw  v.  Caton,  8  Bao.  Abr. 

'•  Dodge  V.  Casey,   1  Miles  13.     The  604,  "  Sci.  Fa."  (C),  that  a  sci.  fa.  is 

Acts  of  1798  and  1827,  which  require  necessary  in  other  cases  after  a  year  and 

the   revival   of  judgments  within    five  a  day  from  an  interlocutory  judgment, 

years,  and  provide  a  mode  in  which  this  before  proceeding  to  execute  a  writ  of 

is  to  be  done,  will  be  discussed  in  the  inquiry,  and  this  is  inferalile  also  from 

next  section.     It  is  only  necessary  to  say  the  opinion  of  the  court  in  Cookson  v. 

here  that  these  acts  relate  to  the  lien  of  Turner.     Sed  quare  -n-hether  a  term's  no- 

the    judgment    upon    the    defendant's  tioe  in  such  case  is  not  sufiicient?  Tidd's 

lands,  whereas,  the  present  section  dis-  Practice  1103,  note  (o). 

VOL.  II. — 33 


514 


SCIKE   FACIAS   QUARE   EXECUTIONEM   NOW. 


And  it  seems  that  a  justice  of  the  peace  may  issue  execution,  with- 
out a  previous  scire  facias,  upon  a  certified  transcript  of  the  judgment 
of  a  justice  in  another  county,  although  the  issuing  of  a  scire  facias 
might  be  proper  in  such  cases/ 

And  the  Common  Pleas  of  this  county  have  held,  in  an  opinion  by 
Brewster,  J.,  which  is  quoted  at  length  in  the  note  below,  that  where 
a  magistrate  whose  commission  had  expired  had  given  a  judgment  for 
$132;84,  another  magistrate  might  issue  a  sci.  fa.  to  revive  such  judg- 
ment  and  proceed  to  the  collection  of  the  debt  notwithstanding  the  sum 
exceeded  the  amount  of  $100.^ 


1  Keck  V.  Applebaok,  2  Pa.  R.  465 ; 
Keeler  v.  Neal,  2  Watts  424. 

''  C.  C.  P.  Philadelphia  County,  Nov. 
23d  1867.  MoGarry  and  Kennedy  v. 
Douredoure.  Certiorari  to  Alderman 
Maule. 

Brewster,  J. — On  the  15th  of  July 
1862,  the  plaintiffs  obtained  judgment 
against  the  defendant  before  Alderman 
Kobert  L.  Currey,  of  this  city,  for  the 
sum  of  $100  and  costs. 

So  far  as  we  are  informed,  no  steps 
were  taken  towards  the  collection  of  this 
judgment  until  after  the  expiration  of 
Alderman  Currey's  commisaion.  His 
docket,  as  appears  from  this  record,  be- 
ing before  Alderman  Maule,  that  magis- 
trate, on  the  1st  day  of  May  1867,  issued 
a  scire  facias  to  revive  the  judgment,  aa 
to  the  service  of  which  there  is  no  excep- 
tion ;  and,  upon  hearing,  the  plaintiffs 
claiming  '*  the  amount  of  the  original 
judgment,  and  f  3.84  costs  and  intereat, 
129— in  all,  S132.84;"  and,  the  docket 
being  produced  and  proved,  the  alder- 
man gave  judgment  "  publicly  in  favor 
of  plaintiffs  for  $132.84  and  costs."  It 
is  now  aaaigned  for  error  that  the  alder- 
man had  not  jurisdiction,  because  the 
amount  claimed  and  the  judgment  ex- 
ceeded $100  ;  and  for  the  additional  rea- 
son that,  if  the  amount  claimed  exceed 
$100,  an  alderman  haa  no  juriadiction 
"upon  a  judgment  obtained  before  an- 
other alderman,  even  where  the  term  of 
the  latter  has  expired,  and  that  the  only 
way  to  revive  auch  a  judgment  is  to  re- 
move it  to  the  Common  Pleas  by  tran- 
script, and  issue  the  scire  facias  from 
there." 

It  was  decided  in  Pommer  v.  Wells,  1 
Aah.  21,  that  although  a  justice  may 
issue  a  scire  facias,  yet  he  is  not  obliged 
to  do  so,  and  may  omit  it  without  error. 
The  reason  assigned  for  that  ruling  was 
that  the  statute  of  Westminster,  24 
(which  gives  the  scire  facias  post  annum 
ei  diem),  applied  only  to  judgments  ren- 
dered by  the  superior  courts.  But  this 
decision  was  overruled  in  Ford  v.  Sallis- 
bury,  4  Pa.  L.  J.  187,  where  it  was  held 
that  a  scire  facias  was  necessary  if  a 


year  and  a  day  intervene  between  the 
judgment  and  the  execution.  And  the 
Act  of  May  5th  1854,  Pamph.  L.  581, 
Purd.  Dig.  601,  g  78,  expressly  prohibited 
the  iaauing  of  an  execution  on  a  judg- 
ment rendered  before  a,  justice  of  the 
peace  or  alderman  "unless  the  same 
shall  have  been  revived  by  scire  facias 
or  amicable  coJifession." 

The  power  of  Alderman  Maule  to  pro- 
ceed to  the  collection  of  the  judgment 
obtained  before  Alderman  Currey,  would 
seem  to  be  clearly  recognised  by  the  Act 
of  February  20th  1833,  Pamph.  L.  52, 
Purd.  Dig.  605,  ?  106,  which,  after  direct- 
ing that  the  docket  of  a  justice  shall  in 
certain  cases  be  delivered  to  a  neighbor- 
ing juatice,  enacta  that  the  justice  or 
alderman  to  whom  the  same  shall  be 
delivered  "  shall  issue  process  and  pro- 
ceed thereon  in  the  same  manner  and 
with  like  effect  as  the  original  justice  or 
alderman  might  have  done."  This  act 
and  its  supplements  of  June  21at  1839, 
and  April  21st  1846,  Purd.  Dig.  606,  ?§ 
108, 113,  embrace  every  case  of  succession 
"  in  office,  whether  by  death,  resignation, 
removal,  or  otherwise." 

These  preliminaries  being  disposed  of, 
the  important  question  of  the  ease  pre- 
sents itself:  Had  the  alderman  juriadic- 
tion "to  enter  judgment  upon  the  scire 
facias  for  a  aum  exceeding  $100 1"  The 
exceptions  were  submitted  without  refer- 
ence to  any  authorities :  but  it  is  to  be 
presumed  that  the  defendant  intended 
to  rely  upon  the  well-known  limitation 
in  the  Act  of  March  20th  1810,  "  where 
the  aum  demanded  is  not  above  $100, 
and  upon  the  familiar  citations  of  Moore 
V.  Wait,  1  Binn.  219,  Owen  v.  Shel- 
hamer,  3  Binn.  45,  Brannan  v.  Kelley, 
8  S.  &  R.  479,  Camp  v.  Wood,  10  Watts 
118,  Collins  V.  Collins,  1  Wright  387, 
and  many  other  caaes  whjch  affirm  the 
principle  that  the  judgment  exceeding 
one  hundred  dollars  "  is  absolutely  void, 
unless  it  is  evident  that  the  parties 
appeared  and  that  the  defendant  con- 
fessed the  judgment." 

All  of  these  rulings,  however,  must 
be  understood  as  applying  to  the  cases 
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Time  when  the  sci.fa.  may  issue. — By  the  English  practice,  where 
the  judgment  is  more  than  ten  years  old  it  is  necessary  to  make  applica- 
tion for  leave  to  issue  the  scire  facias  to  the  court,  accompanied  by 
affidavit  that  the  debt  is  unpaid.^  But  that  practice  is  founded  on  a 
rule  of  court  which  does  not  exist  in  this  State.^     It  is  not,  therefore, 


therein  presented.  They  all  referred  to 
the  original  cause  of  action,  not  to  a  pro- 
ceeding by  scire  facias  to  revive  a  regu- 
lar judgment.  And  herein,  as  it  seems 
to  us,  is  the  vice  of  this  exception.  The 
writ  of  scire  facias  is  not  the  commence- 
ment of  a  new  case,  but  the  continuation 
of  an  old  suit.  It  is  not,  so  to  speak,  an 
original  writ ;  it  is  more  in  the  shape  of 
a  warning  to  the  defendant  that  the 
plaintiff  has  moved  for  execution,  but 
because  of  the  time  that  has  intervened 
since  judgment  the  law  in  its  mercy  is 
willing  to  hear  from  him — not  why  a 
judgment  should  not  be  entered,  but 
"  why  the  plaintiff  may  not  have  execu- 
tion" upon  the  condemnation  already 
pronounced.  In  England  the  formal 
entry  of  judgment  on  the  scire  facias  is 
gtiodfat  executio  of  the  debt  originally 
recovered:  Lilly's  Ent.  340,  398,  522. 
Damages  cannot  be  given  (1  Roll's  Abr. 
574,  pi.  6),  and  in  Henriques  v.  The 
Dutch  West  India  Company,  2  Stra.  807, 
the  judgment  was  reversed  for  the  dam- 
ages. 

It  is  true  that  if  a  transcript  be  filed 
in  the  Common  Pleas,  the  scire  facias 
should  issue  from  that  court:  Brannan 
V.  Kelley,  8  S.  &  R.  479.  But  if  no  tran- 
script has  been  filed — and  we  are  in- 
formed of  none  in  this  case — the  judg- 
ment still  remains  on  the  docket  of  the 
magistrate,  and  it  would  seem  that  the 
scire  facias,  like  the  execution,  must  be 
issued  by  him.  It  has  already  been 
shown  that  Alderman  Maule  had  the 
same  authority  to  "  issue  process  and 
proceed"  on  the  judgment  "  with  the 
like  effect  as  the  original  justice  or  al- 
derman might  have  done."  If,  there- 
fore. Alderman  Currey  could  have  issued 
a  scire  facias  quare  execulionem  non, 
Alderman  Maule  possessed  a  like  power. 
Now  the  fact  that  the  defendant's  delay 
in  making  payment  has  accumulated 
interest  which,  with  the  original  judg- 
ment, exceeds  one  hundred  dollars,  can 
hardly  present  a  flat  bar  to  further  pro- 
ceedings ;  for,  if  this  were  so,  no  magis- 
trate could  issue  execution  one  day  after 
he  entered  a  judgment  to  the  extent  of 
his  jurisdiction.  Indeed,  the  interest  is 
but  the  law's  graft  upon  the  parent  stem 
of  the  judgment. 

As  far  back  as  1700  our  legislature 
declared  "that  lawful  interest  shall  be 
allowed  to  the  creditor  for  the  sum  or 
value  he  obtained  judgment  for,  from  the 


time  said  judgment  was  obtained  till  the 
time  of  sale,  or  till  satisfaction  be  made." 
And  in  Fitzgerald  v.  Caldwell,  4  Dall. 
252,  Chief  Justice  Shippen,  after  quoting 
this  act,  says :  "  Interest  is,  therefore, 
generally  speaking,  a  legal  incident  of 
every  judgment."  In  Berryhill  v.  Wells, 
5  Binn.  56,  it  was  objected,  that  "a  jus- 
tice of  the  peace  had  no  power  to  issue  a 
scire  facias  except  against  special  bail," 
and  that  he  could  not  include  the  inter- 
est in  the  judgment  upon  the  scire  facias. 
Chief  Justice  Tilghjian  said  he  con- 
sidered "  the  power  of  issuing  a  scire 
facias  as  appurtenant  to  the  power  of 
issuing  an  execution,  and  included  in 
it."  As  to  the  interest,  he  says :  "  When 
the  justice  gave  judgment  on  the  scire 
facias  for  the  amount  of  the  original 
judgment,  and  the  interest  on  it,  he  did 
no  more  than  the  law  would  have  done 
without  him." 

And  Yeates,  J.,  said:  "If  the  cre- 
ditor be  entitled  to  interest  on  his  judg- 
ment, I  can  see  no  solid  ground  of  ob- 
jection to  that  interest  being  included  in 
the  judgment  on  the  scire  facias." 

The  principle  here  involved  would 
seem  also  to  have  been  settled  by  the 
decision  in  Delaney  v.  Brindle,  15  S.  & 
R.  75,  wherein  it  was  ruled  that  "when 
a  justice  has  rendered  a  judgment  under 
the  fourteenth  section  of  the  SlOO  Act 
for  a  sum  exceeding  §100,  he  has  juris- 
diction of  an  action  by  the  plaintiff 
against  the  constable,  for  a  false  return 
to  an  execution  issued  in  such  suit,  al- 
though the  amount  exceeds  SIOO." 

This  certiorari  was  issued  more  than 
twenty  days  after  the  judgment,  and 
Funk  V.  Ely,  2  P.  F.  Smith  442,  admo- 
nishes us  to  look  with  disfavor  upon  a 
stale  objection  to  the  jurisdiction. 

We  have,  however,  considered  these 
questions  in  order  to  settle  the  practice 
of  future  cases,  and  regarding  the  scire 
facias  as  but  the  preliminary  warning 
of  the  forthcoming  execution,  we  see  no 
error  in  this  proceeding.  The  excep- 
tions which  deny  the  plaintiffs'  right  to 
sue,  because  of  the  execution  by  one  of 
them  of  a  general  assignment,  and  which 
aver  that  the  suit  was  brought  without 
the  authority  of  the  plaintiffs,  require  no 
notice. 

The  judgment  is  afSrmed. 

1  Tidd's  Practice  1007. 

'  Lesley  v.  Nones,  7  S.  &  R.  410. 
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necessary  here,^  even  where  the  judgment  is  more  than  thirty  years 
old.2 

In  regard  to  the  time  when  the  writ  must  issue,  the  Act  of  June  IGth 
1836,  §  39,'  says  nothing,  and  it  is  to  he  supposed  that  it  may  he 
issued  like  a  summons.  As,  therefore,  in  the  case  of  a  summons,  the 
writ  must  be  issued  and  served  at  least  ten  days  before  the  return-day 
in  order  to  entitle  the  plaintiff  in  some  instances-to  take  judgment  by 
default,  so  in  the  case  of  a  scire  facias  where  judgment  is  to  be  taken 
by  default  on  two  returns  "  nihil,"  ^  it  is  requisite,  in  order  to  entitle 
the  plaintiff  to  judgment  on  the  quarto  die  post,  that  the  second  scire 
facias  must  have  issued  ten  days  before  the  return-day .° 

From  what  court. — The  scire  facias  must,  of  course,  be  sued  out  in 
the  court  where  the  record  is.^  Therefore,  where  a  transcript  of  a 
judgment  obtained  before  a  justice  has  been  filed  in  the  Common  Pleas, 
the  scire  facias  should  issue  out  of  the  Common  Pleas,  and  not  from 
the  justice,  and  should  recite  the  judgment  as  of  the  Common  PleasJ 
So  where  a  scire  facias  upon  the  mortgage  of  lands  in  Dauphin  county 
was  sued  out  in  the  Common  Pleas  of  that  county  in  1793,  and  in  1794 
was  removed  into  the  Supreme  Court,  where  judgment  for  the  plaintiff 
was  entered  in  1797,  it  was  held  that  a  scire  facias  quare  executionem 
non  was  properly  issued  out  of  the  Supreme  Court  in  1834.*  So 
where,  on  a  writ  of  error,  the  Supreme  Court  direct  "judgment  to  be 
reversed  and  judgment  to  be  entered  for  the  plaintiff  on  the  verdict," 
a  scire  facias  quare  executionem  non  should  recite  this  as  a  judgment 
of  the  inferior  court.'  And  the  scire  facias  should,  therefore,  issue 
from  the  inferior  court.  So,  where  the  record  and  judgment  of  a  jus- 
tice of  the  peace  is  removed  into  the  Common  Pleas  by  certiorari  and 
the  plaintiff  in  error  there  suffers  a  nonsuit,  a  scire  facias  cannot 
issue  in  the  Common  Pleas  at  the  suit  of  the  defendant  in  error,  to 
have  execution  for  the  amount  of  his  judgment  before  the  justice  and 
costs :  the  record  must  be  remitted  to  the  justice  to  be  proceeded  in.^" 

And  even  where  the  record  has  been  removed  by  writ  of  error,  yet 
if  the  plaintiff's  right  to  execution  is  not  thereby  suspended  for  the 
reason  that  bail  in  error  has  not  been  given,  the  scire  facias  may  issue 
from  the  Common  Pleas."    And  where  a  judgment  has  been  transferred 

'  Lesley  v.  Nones,  7   S.   &  R.   410 ;  obtained  before  a  justice  of  the  peace. 

Baker  v.  Blair,  C.  P.  Phila.,  April  10th  entered  in  the  Common  Pleas,  constitute 

1822,  MS.  but  one  record ;  and  a  removal  of  the 

'  Chambers  v.  Carson,  2  Wh.  365.  record   on   the   second    transcript    into 

'  Purd.  Dig.  437,  Pamph.  L.  768.  another  court,  legally  made,   effects   a 

*  Henpost.  removal  of  the  whole  record,'  so  that  a 

'  3  P.  L.  J.  72.  scire  facias  can  no  longer  issue  in  the 

«Com.  Dig.  tit.  "  Pleader,"  3  L.  3  ;  Common  Pleas:  Williams  i-.  McCandless, 

Tidd's  Practice  1090.  2  Harris  185. 

'  Brannan  v.  Kelly,   8  S.  &  R.  479 ;  «  Chambers  v.  Carson,  2  Wh.  365. 

Walker  v.  Lyon,  3  Penua.  R.  98  ;  Green  '  Shaw  v.   Boyd,   2   Jones   215.     On 

1'.  Leymer,  3  Watts  381.    But  the  sti. /a.  special  verdict  or  case  stated,   the  Su- 

must  recite  the  recovery  before  the  alder-  preme  Court  enter  the  judgment  which 

man,  the  issuing  a,  transcript  thereon,  the  court  below  ought  to  have  entered 

and  the  filing  the  same  in  the  prolhono-  and  remit  the  record  to  be  carried  into 

tary's  office.     To  describe  such  a  judg-  effect  by  the  court  below.     It  does  in 

meat  generally  as  of  the  Common  Pleas  such  case  become  virtually  the  judgment 

is  bad  :  Miller  v.  Fees,  C.  C.  P.  C.  P.,  3  of  that  court  which  it  is  bound  to  execute. 

P.  L.  J.  243.     The  defect  can  only  be  Ibid,  per  Coulter,  J. 

leached  by  a  plea  of  nnl  fiel  record:  Ibid.  '°  Welker  v.  Welker,  3  Pa.  R.  21. 

Two  traii>cripts  of  the  same  judgment,  "  Boyer  v.  Reese,  4  Watts  201. 
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tj  another  county  under  the  Act  of  April  16th  1840,  §  l,Mt  would 
seem  that  a  scire  facias  quare  ex.  non  on  such  judgment  should  issue 
out  of  the  proper  court  of  the  county  to  which  it  has  been  transferred. - 

2.  Form  of  the  Writ} 

The  writ  must  recite  the  judgment  correctly,  and  a  material  variance 
will  be  fatal  on  nul  tiel  record.* 

Where  the  scire  facias  on  a  final  judgment  in  partition,  to  enforce 
payment  of  the  share  due  the  plaintiff,  recited  the  record  of  a  judg- 
ment in  an  action  of  debt,  and  the  record  adduced  in  support  of  it 
exhibited  a  judgment  in  an  action  of  partition,  it  was  held  bad  on  the 
plea  of  nul  tiel  record.^  The  writ  in  such  case  should  recite  the 
impleading,  the  interlocutory  judgment,  the  award  of  an  inquest,  the 
inquisition,  and  the  final  judgment ;  and  it  should  contain  an  averment 
that  the  defendant  had  not  paid,  followed  by  the  usual  conclusion.' 

But  where  the  original  judgment  was  entered  by  default  for  want  of 
appearance  for  £90,  on  which  execution  issued,  endorsed,  "  Real  debt 
due  $110.94,"  with  the  costs  of  suit  added,  and  the  scire  facias  recited 
a  judgment  of  £90,  it  was  held  not  to  be  a  variance  on  the  plea  of  nul 
tiel  recordJ 

The  writ  may  be  amended  by  the  record.^ 

3.  Parties  to  the  Writ. 

This  writ  is  brought  to  regain  the  right  to  issue  execution,  which 
has  been  lost  by  the  plaintiff's  delay  beyond  the  time  allowed  him  for 

demanded  by  a  due  execution :  We  com- 
mand you,  that  by  good  and  lawful  men 
in  your  county,  you  make  known  to  the 
said  C.  D.  that  he  be  and  appear  before 

our  judges,  at ,  at  our  said  court, 

there  to  be  held  the  first  Monday  of 

next,  to  show  if  anything  he  knows  or 
has  to  say  why  the  said  A.  B.  ought  not 
to  have  execution  against  him  of  the  deVjt 
and  damages  aforesaid,  according  to  the 
form  of  the  said  recovery,  if  to  him  it 
shall  seem  expedient.  And  have  you 
then  and  there  the  names  of  those  by 
whom  you  shall  so  make  it  known,  and 
this  writ.     Witness,  &e. 

If  the  judgment  is  in  assumpsit,  in- 
stead of  the  words  in  brackets,  say :  [ '- 

dollars,  which  to  the  said  A.  B.,  in  our 
said  court,  were  adjudged  for  his  dam- 
ages, which  he  sustained  as  well  by 
reason  of  the  non-performance  of  a  cer- 
tain promise  and  assumption  by  the  said 

C.  D.  to  the  said  A.  B.,  at ,  at  the 

county  aforesaid,  made,  as  for  his  costs 
and  charges  by  the  said  A.  B.,  about  his 
suit  in  that  behalf  expended.] 

*  Eiohelbergeri).  Smyser,  8  Watts  184. 
This,  it  is  true,  was  an  action  of  debt  on 
the  judgment;  but,  it  is  submitted,  the 
same  strictness  would  apply  in  a  scire 
facias  quare  etecutionem  non. 

*  Davis  V.  Norris,  8  Barr  122. 
^  Ibid,  per  Gibson,  C.  .J. 
'  Hersch  v.  Groff,  2  W.  &.  S.  449. 
6  9  East  316;  3  B.  &  P.  275. 


'  Purd.  Dig.  574,  Pamph.  L.  410. 
^  King  V.  Nimick,  10  Casey  297.  But 
the  court  of  the  county  to  which  the  judg- 
ment has  been  transferred  has  no  power 
over  it  except  for  purposes  of  execution 
and  satisfaction.  It  cannot  inquire  into 
its  merits  at  all.  The  court  in  which 
the  primary  judgment  was  obtained  can 
alone  take  any  action  operating  on  the 
judgment  itself;  and  if  that  court  direct 
satisfaction  to  be  entered  on  payment  of 
the  money  into  court,  all  further  process 
on  the  secondary  judgment  is  to  be 
arrested,  except  for  its  own  costs,  in  a 
proper  case :  Ibid. 

'  The  following  is  the  form  in  debt : — 

County,  88. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of county,  greeting : 

Whereas  A.  B.,  lately  in  our  

Court  for  the  county  of ,  to  wit : 

in  the  term  of ,  a.  d. ,  by  the 

consideration  of  the  same  court,  recov- 
ered against  C.  D.  [as  well  a  certain  debt 

of dollars,  as  also •  dollars 

cents,  which  to  the  said  A.  B.  in  our  said 
court  were  adjudged,  for  his  costs  and 
charges,  which  he  sustained  by  occasion 
of  the  detention  of  that  debt],  whereof 
the  said  C.  D,  is  convict,  as  appears  of 
record,  &c.  Nevertheless,  execution  of 
the  same  judgment  still  remains  to  be 
made  as  by  the  information  of  A.  B.  we 
have  received:  And  because  we  are 
willing  that  those  things  which  in  our 
8aid  court  are  rightly  done,  should  be 
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that  purpose.  It  is  different  in  its  object  from  the  scire  facias,  which 
is  required  where  there  has  been  a  change  of  parties  since  the 
judgment.' 

We  shall  here  treat  only  of  the  practice  where  the  parties  are 
unchanged,  premising,  however,  that  a  scire  facias  quare  ex.  non 
issued  against  a  deceased  defendant,  and  not  suggesting  the  death,  is 
erroneous.^  As  the  writ  follows  the  judgment,  all  the  parties  to  the 
judgment  must  be  made  parties  to  the  writ.  The  plaintiff  cannot  drop 
one  and  proceed  against  the  others.'  Thus,  where  a  judgment  was 
obtained  against  A.,  B.,  and  C,  and  B.  (who  was  in  fact  surety  for 
A.)  paid  the  amount  of  the  judgment  to  the  plaintiff,  and  issued  a 
scire  facias  in  the  plaintifif's  name,  to  his  own  use,  against  A.  and  C, 
it  was  held  that  the  proceeding  was  erroneous,  and  that  on  such  scire 
facias  the  record  of  the  judgment  against  A.,  B.,  and  C,  could  not 
be  given  in  evidence.* 

It  is  not,  however,  necessary  to  make  terre-tenants  parties  to  the  scire 
facias,  in  order  to  have  execution  against  lands  bound  by  the  judg- 
ment, but  which  the  defendant  has  sold  before  the  execution.'  If  the 
terre-tenants  have  any  defence,  they  would  be  allowed  by  the  court  to 
defend  upon  application  made  in  due  season.^  So  if  the  defendant  be 
an  insolvent  debtor,  and  remain  in  possession  through  the  permission 
of  his  assignees,  it  is  not  necessary  to  serve  a  scire  facias  upon  the 
assignees.' 

If  a  guardian  obtains  a  judgment  he  may  have  a  scire  facias  to 
revive  it,  and  execution  thereon,  after  the  expiration  of  his  office,  and 
although  another  guardian  be  appointed.^  So  in  Pennsylvania  a 
surety,  who  has  paid  a  debt  secured  by  judgment  against  his  principal, 
and  who  is  in  other  respects  entitled  to  substitution,  may  revive  the 
judgment  without  first  obtaining  a  decree  of  substitution,  and  may 
have  his  right  tried  on  the  scire  facias.^ 

And  a  scire  facias  will  not  lie  against  the  personal  representative 
of  a  deceased  defendant  in  a  joint  judgment,  although  it  may  be  sug- 

^  See  post,   §   X.     It  often   happens  names  of  B.  and  C. 

that   there  has  been  both  a  change  of  *  Young    v.    Taylor,   2    Binn.    218 ; 

parties   since   the    judgment,   and   also  Righter  v.  Rittenhouse,  3   Rawle  273 ; 

an  omission   to   issue  execution  within  and  see  Charnley  v.  Hansbury,  1  Har^ 

the  prescribed  period.     In  such  case  a  ris  16. 

single  «ci.ya.  quare  ex.  non,  is  su^clent  ^Righter    v.    Rittenhouse,   3   Rawle 

both  to  establish  the  right  to  issue  exe-  273.     And  under  certain  circumstances, 

cution,  and  to  bring  in  the  new  parties  as  where  the  plaintiff  in  the  judgment 

by   or   against  whom    it   is    to   issue:  became  the   purchaser   at  the   sheriff's 

McCabe  v.  United  States,  4  Watts  325,  sale,  they  have  been  allowed  to  make  the 

per  RoGEKS,  J.     This  will  be  discussed  same  defence  to  an   ejectment  by  him, 

more    conveniently   hereafter:     Vide   §  that  they  might  have  made  to  the  scire 

YK.,  post.  /acjas,  if  they  had  had  notice :  Ibid. 

^  McCabe  v.  United  States,  4  Watts  '  Clark   v.   Israel,  6  Binn.  391.     So, 

325.  also,  if  the  assignees  have  not  qualified 

'  Grenell  v.  Sharp,  4  Wh.  344.  by  giving  bond,  they  need  not  be  made 

*  Ibid.     In  this  case,  which  was  com-  parties  to  the  sci.  fa. :    Commonwealth 

menced  before  a  justice,  B.,  at  the  hear-  v.  Lelar,  1  Harris  23. 

ing  upon  the  sri.fa.  against  A.  and  C,  en-  *  Welker  v.  Welker,  3  Pa.  R.  21. 

tercd  a  7toHe  ^roMj'"  against  C,  and  the  °  Baily  b.  Brownfield,    8  Harris   41. 

justice  gave  judgment  against  A.  alone.  This  results  from  our  system  of  mingling 

On  the  trial  of  an  appeal  in  the  Common  law    and    equity    together:    Ibid,    per 

Pleas,  it  was  held  that  the  scire  facias  Black,  C.  J. 
could  not  be   amended  by  adding  the 
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gested  in  the  •writ  that  the  surviving  defendant  in  the  same  judgment 
is  utterly  insolvent.' 

Defence  may  be  taken  by  any  person  legally  interested  in  the 
premises  affected  by  the  judgment,  though  not  legally  a  party  to  the 
suit.^ 

4.  Service  and  Return. 

The  39th  section  of  the  Act  of  June  13th  1836,'  provides  that  all 
■writs  of  scire  facias  shall  be  served  and  returned  in  the  manner  pro- 
vided in  the  case  of  a  summons  in  a  personal  action,  and,  unless  other- 
wise expressly  provided,  judgment  for  default  of  appearance  may  be 
taken  as  in  the  case  of  such  summons. 

The  scire  facias  is  to  be  returned  either  scire  feci  or  nihil^  that  the 
sheriff  has  given  notice  to  the  defendants,  or  that  they  have  nothing  by 
•which  he  can  make  known  to  them ;  or  that  he  has  given  notice  to  one 
and  the  other  hath  nothing,  &c.* 

5.  Proceedings   after   the   Return  —  Judgment   hy   Default — 

Pleadings,  df-c. 

According  to  the  English  and  Ne-w  York  practice,  if  the  plaintiff 
•who  sues  out  a  scire  facias  quare  executionem  non,  does  not  proceed 
upon  it  •within  a  year  and  a  day,  it  is  a  discontinuance  ;  and  where, 
after  a  scire  facias  returned,  a  default  •was  entered  for  not  appearing 
and  pleading,  and  the  plaintiff  suffered  more  than  a  year  and  a  day  to 
elapse  before  he  entered  judgment,  it  was  held  to  be  a  discontinuance, 
and  the  judgment  irregular.^  These,  however,  are  subjects  of  practice 
on  which  we  are  not  governed  by  the  rules  of  the  English  courts.  On 
the  contrary,  it  has  been  decided  that  a  lapse  of  two  years  from  the 
return  of  a  scire  facias  without  any  proceeding  on  it,  does  not  work  a 
discontinuance,  and  that  the  plaintiff  may  afterwards,  the  proper  rule 
having  been  entered,  take  judgment  for  want  of  a  plea.^ 

If  the  sheriff  have  returned  the  scire  facias  "  nihil,"  as  to  all  the 
defendants,  the  plaintiff  may  sue  out  an  alias  writ  commanding  the 
sheriff  as  before  he  was  commanded,  &c.,  and  if  upon  this  second  writ 
the  sheriff  also  return  "  nihil,"  and  the  defendants  do  not  appear,  there 
shall  be  judgment  against  them,^  two  ^^  nihil s"  being  equivalent  to  a 
"  scire  feci."  ^ 

This  was  the  practice  in  England  as  well  as  in  this  State  before  the 
Act  of  June  13th  1836,  §  39,'  and  it  has  been  decided  that  that  act 

1  Stoner  v.   Stroman,   9  W.  &  S.  85.  execution,  since  the  land  of  the  adverse 

The  reason  of  this  is,  that  the  personal  claimant  is  only  remotely  affected,  as  the 

estate  of  the  deceased  defendant  was  dis-  defendant  might  have  other  lands  or  per- 

charged  by  his  death  ;  and  if  the  plain-  sonal  estate  sufficient  to  satisfy  the  judg- 

titf  had  intended  to  charge  the  real  estate  ment. 

he  should,  under  the  34th  section  of  the  ^  Purd.  Dig.  32,  Pamph.  L.  579. 

Act  of  February  24th  1834,  have  joined  *  Tidd  Pract.  1092. 

the  vfidow  and  heirs,  &o.,  of  the  dece-  '  9  .Johns.  79. 

dent.    In  any  case,  the  surviving  defend-  *  Davis  v.  Jones,  12  S.  &  R.  60. 

ant  should  have  been  joined :  Ibid,  see  '  Tidd  Pract.    1092 ;  Dyer  168,  198, 

opinion  of  Kennedy,  J.  172,  201 ;  Yelv.  112  ;  Sty.  R.  281,  288, 

^  Heller   v.   Jones,   4   Biun.   65,   per  323. 

TiLGHMAN,  C.  J.     Sed  qucere  in  the  case  *  Tidd   Pract.  1092.     See  Warder  o. 

of  a  person  claiming  under  an  adverse  Tainter,  4  Watts  270  ;  CoUey  v.  Latimer, 

title  to  the  defendant?     See  Jarrett  v.  5  S.  &  R.  211. 

Toralinson,  3  W.  &  S.  114.     This  was,  it  «  Purd.  Dig.  32,  ?  16,  Pamph.  L.  579. 

is  true,  a  scire  facias  to  continue  the  lien  Scire  facias  to  be  served  in  the  same 

of  a  judgment;  but  the  reason  applies  manner  as  a  summons, 
with  more  force  to  a  scire  facias  to  have 
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■was  not  intended  to  alter  the  jfractice  of  returning  nihil  when  service 
cannot  be  made,  but  to  provide  a  method  of  serving  the  writ  when  ser- 
vice can  be  made.^ 

A  judgment  after  one  nihil  may  either  be  set  aside  or  reversed  on 
error;  but  the  irregularity  cannot  be  reviewed  or  corrected  collaterally 
in  another  suit,  and  even  if  the  judgment  be  reversed  or  set  aside,  a 
purchaser  under  it  at  sheriff's  sale  to  whom  a  deed  has  been  made  will 
hold  the  land.^ 

Where  the  sheriff  has  returned  scire  feci,  the  defendant  must  enter 
an  appearance,  or  judgment  by  default  will  be  given  against  him.' 

He  must  also  under  the  Act  of  March  28th  1835,  §  2,*  file  an  affi- 
davit of  defence  within  the  time  granted  for  that  purpose  (provided  the 
court  out  of  which  the  scire  facias  has  issued  be  one  to  which  that  act 
applies),  otherwise  a  judgment  by  default  will  go  against  him,  as  has 
been  heretofore  mentioned.'  If  he  does  this  the  cause  proceeds  by 
declaration  and  plea,  &c.,  like  any  action  commenced  by  original  pro- 
cess. The  declaration,  which  is  governed  by  the  same  rules  as  to 
time,  &c.,  as  apply  in  other  actions,  states  the  issuing  of  the  writ 
(setting  it  forth  verbatim'),  the  return,  the  appearance  of  the  defend- 
ants, and  concludes  by  praying  execution  of  the  debt  or  damages 
generally.^ 

In  Pennsylvania,  however,  a  declaration  is  not  requisite,  as  the 
defendant  may  plead  to  the  writ,  and  the  formal  declaration  is  rarely 
filed,  though  there  is  no  impropriety  in  doing  so.^ 

Defences. — To  the  scire  facias  may  be  pleaded  any  matter  of  defence 
which  has  arisen  since  the  judgment.^ 

When  the  record  is  the  foundation  of  the  action,  and  not  merely 
inducement,  where  its  existence  is  put  in  issue  or  a  variance  in  its 
statement,  nul  tiel  record  is  the  proper  plea.^  Nothing  can  be  pleaded 
which  existed  anterior  to  the  judgment ;  therefore,  in  a  scire  facias  on 
a  judgment  upon  an  award  of  arbitrators,  the  defendant  cannot  gainsay 
the  judgment  by  evidence  of  irregularity  in  the  proceedings  upon  the 
arbitration,  as  want  of  notice,  fee.'"  And  fraud  in  obtaining  the  origi- 
nal judgment  cannot  be  shown  in  the  scire  facias}^  Nor  that  the 
original  judgment  was  void  for  want  of  jurisdiction.^^    And  where  the 

'  Chambers  v.  Carson,  2  Wh.  365.  arbitrated  under  the  Act  of  1810 :  Baker 

^  Heister  v.  Fortner,  2  Binn.  40  ;  Bol-  v.  Blair,  Philadelphia,  April  19th  1822, 

ton  V.  -Johns,  5  Barr  145.  MS. 

^  On  a  sH.  fa.  quare  ex.  non,  against  '  Kean  v.  Franklin,  5  S.  &  R.  147. 
A.  and  B.,  A.  only  -was  served,  and  he  '  Tidd  Pract.  1130. 
appeared;  an  alias  was  issued  with  the  °  Share  v.  Becker,  8  S.  &  R.  238. 
like  result.     Judgment  was  then  signed  "  Ibid.     Redress  in  such  cases  should 
against  B.  for  default  of  appearance,  and  be  sought  by  application  to  the  court  on 
afterwards  against  A.  for  want  of  an  affi-  motion,   or   by   audita    querela    (q.   v). 
davit  of  defence,  and  the  judgments  were  Ihiid,,   per   Duncan,  .J.     And   see  Mo- 
liquidated  by  the  prothonotary  at  a  cer-  Veagh  v.  Little,  7  Barr  279. 
tain  sum.     Held,  that  the  proceedings  i'  Withers  v.  Haines,  2  Barr  435. 
were  entirely  regular :  Bennett  v.  Reed,  "  Huffsmith  v.  Levering,  3  Wh.  110. 
10  Watts  396.  But  though  it  may  not  be  allowed  to  de- 

•  Purd.  Dig.  337,  Pamph.  L.  89.  fend  the  scire  facias  on  the  ground  that 
^  See    the   practice   of  Affidavits  of  the  original  judgment  was  void,  never- 

Defence,  Vol.  1.  theless  the  judgment  upon  a,  scire  facias 

*  Tidd's  Pract.  1127.  A  scire  facias  is-uod  upon  a  judgment  absolutely  void, 
issued  in  1822,  in  the  Common  Pleas,  on  is  likewise  void,  and  does  not  create  a 
a  judgment  obtained  previously  to  the  lien  upon  land,  nor  would  a  sale  of  land 
act  erectiug  the  District  Court,  may  be  under  such  judgment  pass  any  title  to 
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judirment  on  a  scire  facias  was  irregular,  teing  entered  after  one 
"  nihil,"  this  cannot  be  taken  advantage  of  on  a  subsequent  scire 
facias}  Nor  can  payments  made  anterior  to  the  judgment  be  shown 
on  the  trial  of  the  scire  facias.^  So,  though  the  entry  of  the  original 
judgment  for  default  of  appearance  was  erroneous,  it  is  not  a  nullity, 
and,  in  a  scire  facias  upon  it,  the  objection  cannot  be  taken  by  a  plea 
of  mil  tiel  record.' 

It  was  stated  in  the  docket-entry  of  the  justice,  that  the  summons 
was  "returned  on  oath,"  but  without  showing  that  it  was  served:  it 
was  held,  that  the  judgment  rendered  by  the  justice  was  not  void,  but 
merely  irregular,  and  in  a  scire  facias  thereon  was  conclusive  till  re- 
versed or  set  aside  by  a  legal  proceeding.*  So  a  judgment  of  a  justice 
for  a  sum  exceeding  his  jurisdiction,  which,  has  been  docketed  in  the 
Common  Pleas,  cannot  be  treated  as  a  nullity  ;  and  even  if  it  could,  its 
validity  can  only  be  questioned  in  a  scire  facias  to  revive  it,  by  the 
plea  of  nul  tiel  record,  and  cannot  be  attacked  under  the  plea  of  pay- 
ment with  leave,  ^c.^ 

After  a  transcript  of  a  judgment  before  a  justice  has  been  filed  in 
the  Common  Pleas,  the  justice  has  no  further  control  over  the  judg- 
ment ;  and  therefore  in  a  scire  facias  upon  the  transcript,  it  cannot 
be  shown  under  the  plea  of  nul  tiel  record  that  the  justice,  subsequently 
to  the  filing  of  the  transcript,  had  opened  the  judgment  and  reduced 
the  amount.' 

Consent  by  creditors  of  an  insolvent  to  the  exemption  of  his  pro- 
perty, must  be  made  matter  of  defence  on  trial  of  a  scire  facias  J 

The  short  entry  usually  made,  "judgment  on  verdict,"  will  under  a 
plea  of  nul  tiel  record  be  considered  as  the  judgment  which  the  plain- 
tiff was  entitled  to  have,  and  will  sustain  the  recital  of  a  formal  judg- 
ment in  the  writ  of  scire  facias.^ 

Where  a  judgment  has  been  rendered  against  a  defendant  who  has 
subsequently  conveyed  real  estate  to  the  plaintiff,  the  defendant  is 
entitled,  under  the  plea  of  payment  to  a  scire  facias  upon  the  original 
judgment,  to  a  credit  for  the  value  of  the  property  at  the  date  of  the 
conveyance.'  But  in  a  scire  facias  on  a  judgment  on  bond  given  for 
purchase-money  at  an  Orphans'  Court  sale,  where  one  of  the  conditions 
was,  that  the  land  should  be  sold  by  the  acre,  with  the  privilege  to  the 
purchaser  to  have  it  resurveyed  at  his  own  expense,  a  deficiency  in  the 
quantity  of  land  cannot  be  sat  up  as  a  defence,  after  the  purchaser  has 
accepted  the  estimate  of  quantity  made  at  the  sale,  and  neglected  to 
use  his  privilege  to  have  the  land  resurveyed." 

Where  judgment  was  confessed  on  a  bond  accompanying  a  mortgage, 
it  is  no  defence  to  a  scire  facias  on  such  judgment,  that  the  mortgage 
is  not  in  the  plaintiff's  possession,  or  has  been  lost,  mislaid,  or  des- 
troyed, and  that  the  plaintiff  refuses  to  indemnify  the  defendant  against 
its  loss  or  destruction.'^ 

the  sheriff's  vendee:  Dorranoe  v.  Scott,  ^  Walker  v.  Lyon,  3  Pa.  R.  9S. 

3  Wh.  309.     See,  however,  Fetterman  v.  ^  Green  v.  Leymer,  3  Watts  381. 

Murphy,  4  Watts  424,  and  Irwin  v.  Nix-  '  Boyer  v.  Rees,  4  Watts  201. 

on's  Heirs,  1  Jones  419.  °  Shirtz  v.  Shirtz,  5  Watts  255. 

1  James  v.  .Jarrett,  5  Harris  370.  '  United  States  v.  Thompson,  Gilpin 

'  MoVeagh  v.  Little,  7  Barr  279.  614. 

«  Hersoh  v.  Groff,  2  W.  &  S.  449.  ^''  Sacliett  v.  Twining,  6  Harris  199. 

*  Sloan  V.  McKinstry,  6  Harris  120.  "  Hudgdon  v.  Naglee,  5  W.  &  S.  217.^ 
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Where  a  transcript  of  a  judgment  before  a  justice  was  filed  in  the 
Common  Pleas  more  than  nineteen  years  after  the  judgment  was  ren- 
dered, and  the  justice  was  not  called,  nor  the  docket  produced,  nor  any 
evidence  that  an  execution  had  been  issued  by  the  justice,  the  jury 
may  infer  payment  from  the  lapse  of  time  and  other  circumstances.' 

A  set-off  may  be  pleaded  in  defence  to  a  scire  facias  quare  ex.  non? 
And  where,  prior  to  the  assignment  of  a  judgment,  the  defendant 
therein  had  obtained  judgment  in  another  suit  against  the  plaintiff,  the 
defendant  may  set  off  such  judgment  in  a  scire  facias  brought  against 
him  by  the  assignee.^ 

Where  the  defendant  in  a  second  suit  had  pleaded  a/ former  judg- 
ment against  him  for  the  same  cause,  he  was  thereby  estopped  from 
denying  the  validity  of  such  former  judgment  in  a  scire  facias  sued 
lOut  upon  it.^ 

,  Where  the  judgment  contained  a  condition  to  save  harmless  and 
indemnify  the  plaintiff,  the  plea  of  norh  damnificatus  is  sufficient ;  but 
when  the  condition  is  to  discharge  or  acquit  the  plaintiff  from  liability, 
it  is  not  sufficient.  In  the  latter  case  the  defendant  must  set  forth 
affirmatively  the  special  matter  of  performance,  and  show  that  the 
plaintiff  has  been  acquitted  of  his  liability,  and  in  what  way  it  has  been 
effected.'* 

Evidence. — Where  a  scire  fadas  recited  a  judgment  in  favor  of  A. 
B.  "for  use,"  and  averred  that  C.  D.  was  interested  therein,  and 
called  .upon  the  defendants  to  show  cause  why  the  said  A.  B.,  for  the 
use  of  0.  D.,  should  not  have  execution  thereon  to  the  extent  of  C. 
D.'s  interest,  under  the  plea  of  nul  tiel  record,  the  record  of  a  judir- 
ment  in  favor  of  A.  B.  "for  use"  is  receivable  in  evidence,  and  under 
the  plea  that  C.  D.  had  no  interest  in  the  judgment,  and  that  A.  B. 
had  no  right  to  sue  for  his  use,  it  is  competent  on  the  trial  to  give  evi- 
dence of  the  extent  of  C.  D.'s  interest.* 

Witness. — The  principal  debtor  in  a  judgment,  although  not  served 
with  the  scire  facias,  is,  on  the  ground  of  interest,  an  incompetent  wit- 
ness to  prove  the  payment  of  the  judgment,  being  liable  for  the  debt 
and  costs  to  his  surety,  in  the  event  of  a  recovery  against  the  latter.' 
So  one  who  was  a  party  at  the  impetration  of  the  writ,  though  not 
served  with  process,  nor  a  party  to  the  issue,  is  nevertheless  incompe- 
tent as  a  witness  for  his  co-defendant.* 

Amendment. — The  plea  to  a  scire  facias  was  not  guilty,  with  leave 
to  add,  alter,  or  plead  specially,  and  after  the  evidence  was  gone 
through  with  on  both  sides,  and  one  of  the  counsel  had  addressed  the 
jury,  the  counsel  for  defendant  asked  leave  to  add  the  plea  of  nul  tiel 
record,  for  the  purpose  of  taking  advantage  of  a  misrecital  in  the  scire 
facias,  which  the  court  refused  to  allow,  on  the  ground  that  going  to 
trial  on  the  merits  waived  the  defect.  Held,  that  the  allowance  of  the 
amendment  was  matter  of  discretion,  and  the  case  having  been  tried 
once  before  on  the  merits,  and  judgment  reversed  on  error,  the  refusal 
to  allow  it  was  right.' 

1  Diamond  w.  Tobias,  2  Jones  313.  «  Peterson  v.  Lothrop,  10  Casey  223 

Hugg  e,.  Brown,   6  VVh.  468  '  Marshall  v.  The  franklin  Bank.'l 

'  Filbert  v.  Hawk,  8  Watts  443.  Casey  384. 

*  Taylor  v.  Parkhurst,  1  Barr  197.  «  Ibid. 

'  Neville  v.  Williams,  7  Watts  421.  "  Fox  v.  Foster  4  Barr  119 
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The  effect  of  a  judgment. — As  the  object  of  the  writ  is  to  regain 
the  ri;;ht  to  issue  execution,  which  the  plaintiff  has  forfeited  by  his 
delay,  the  judgment  for  the  plaintiff  is,  that  execution  be  awarded  him, 
■which  he  may  forthwith  proceed  to  sue  out,  as  in  the  case  of  an  original 
judgment.'  But  no  damages  are  recoverable  in  this  action,^  and  in 
England  the  parties  were  consequently  not  entitled  to  costs,  until  the 
statute  8  &  9  Will.  III.,  c.  11,  §  3.^  But  in  this  State  the  judg- 
ment may  include  interest  from  the  date  of  the  original  judgment.* 

After  the  judgment  has  been  revived  by  scire  facias,  if  the  plaintiff 
do  not  take  out  execution  within  a  year,  he  cannot  afterwards  take  it 
out,  without  a  new  scire  facias  or  action  on  the  judgment.^ 

If  judgment  has  been  confessed  on  a  scire  facias  issued  after  satis- 
faction had  been  entered  on  the  original  judgment,  and  the  lands  of 
defendant  have  been  sold  under  execution  on  the  judgment  in  the  scire 
facias  to  innocent  purchasers,  the  judgment,  though  confessed  by  mis- 
take, ignorance,  or  design,  cannot  be  impeached  as  to  the  purchasers." 

The  judgment  is  a  mere  revival  of  the  original,  the  sum  being  ascer- 
tained for  which  execution  may  issue.  Regularly,  execution  ought  to 
issue  on  the  original,  and  not,  as  is  sometimes  ignorantly  done,  on  the 
judgment  on  the  scire  faciasJ  But  judgment  in  a  scire  facias  on  a 
transcript  from  a  justice,  filed  in  the  Common  Pleas,  is  a  new  and  dis- 
tinct judgment  from  that  entered  by  the  justice.' 

A  judgment  by  default  in  debt,  the  amount  not  being  liquidated,  and 
a  like  judgment  after  plea  pleaded,  on  a  scire  facias  to  revive,  will  sus- 
tain a  fieri  facias,  and  a  sheriff's  return  thereon,  the  nominal  and  real 
debt  having  been  endorsed  on  the  execution.' 

But  where  there  was  a  plea  of  nul  tiel  record,  and  a  verdict  on  an 
issue  of  fact,  and  judgment  is  entered  on  the  verdict,  the  Supreme  Court 
will  not  intend  that  the  former  plea  was  disposed  of,  and  hence  an 
execution  on  the  judgment  will  be  held  to  have  improvidently  issued.'" 

Where  a  verdict  is  rendered  on  a  scire  facias,  sued  out  for  the  use 
of  one  having  a  limited  interest  in  the  judgment,  it  is  error  to  enter 
judgment  thereon  for  the  whole  amount  of  the  original  judgment.  It 
should  be  for  the  amount  found  by  the  jury  to  be  the  interest  of  the 
equitable  plaintiff  therein,  since,  as  against  other  parties,  the  defend- 
ants may  have  a  good  defence." 

If  after  revival  of  the  judgment  the  defendant  die  before  execution, 
the  plaintiff  cannot  afterwards  take  it  out  without  a  new  scire  facias, 
or  action  on  the  judgment,  but  he  may  have  a  new  writ  without  motion, 
for  the  judgment  was  revived  before.'^  It  is  otherwise,  however,  if 
either  party  die  after  execution  levied  on  land.'^ 

'  1  Rol.  Abr.  574,  pi.  6.  '  Irwin  v.  Nixon,  1  Jones  426.     Per 

^  Tidd's  Practice  1131-2.     The  judg-  Rogers,  J. 

ment  is  jMod   recuperet,  siadi   execution  «  Green  w.  Leymer,  3  Watts  381.    And 

commonly  issues   on  it  as  an   original  therefore   execution   may  issue   on    the 

judgment:  Dougherty's  Estate,  9  W.  &  judgment  in  the  scire  facias  without  a 

8.  195.     Per  Gibson,  C.  J.  previous  execution  issued  by  the  justice 

'  Tidd's  Pr.  1131-2.  and  returned  nulla  bona:  Ibid. 

"  Berryhilli'.  Wells,  5  Binn.  56.  »  Gray  v.  Coulter,  4  Barr  188. 

5  2  Cromp.  103  ;  Imp.  K.  B.  382 ;  Tidd  '"  Beale  v.  Buchanan,  9  Barr  123. 

Pract   1106.  "  Peterson  v.  Lothrop,  10  Casey  223. 

«  Irwin  V.  Nixon,  1  Jones  419,  affirm-  "  Salk.  598,  pi.  3. 

ins  Fetterman  v.  Murphy,  4  Watts  424 ;  "  See  Commonwealth  v.  MoKisson,  13 

Bef  also   Hinds   v.   Scott,  1   Jones  24.  S.  &  R.  147  ;  1  Pet.  C.  C.  R.  140. 
Bbll,  J. 
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Costs  are  taxable  in  every  proceeding  upon  scire  facias  as  if  it  were 
an  original  suit.' 

SECTION  X. 

OF  SCIRE  FACIAS  TO  CONTINUE  THE  LIEN  OF  A  JI/DGMENT. 

I.   Under  the  Act  of  1798. 

The  Act  of  April  4th  1798,  §  2/  directs  that  "no  judgment  here- 
after entered  in  any  court  of  record  within  this  commonwealth  shall 
continue  a  lien  on  the  real  estate  of  the  person  against  whom  such 
judgment  may  be  entered  during  a  longer  term  than  five  years,  from 
the  first  return-day  of  the  term  of  which  such  judgment  may  be  entered, 
unless  the  person  who  may  obtain  such  judgment,  or  his  legal  repre- 
sentatives, or  other  person  interested,  shall,  within  the  said  term,  sue 
out  a  writ  of  scire  facias  to  revive  the  same."  . 

There  had  been  prior  to  this  time  several  acts  of  the  legislature  in 
reference  to  the  lien  of  judgments,  but  this  is  the  first  in  which  a 
limitation  of  time  is  set  to  such  a  lien. 

Act  of  1798. — As  some  of  the  provisions  of  the  Act  of  March  26th 
1827  arise  from  constructions  given  by  the  courts  to  the  Act  of  1798, 
and  the  desire  of  the  legislature  to  obviate  certain  real  or  supposed 
inconveniences  flowing  from  those  constructions,  it  will  be  necessary 
to  consider  somewhat  in  detail  the  old  practice  under  the  Act  of  1798, 
in  order  to  understand  the  present  practice  under  the  Act  of  1827. 

Common  law  limits  judgment  only  hy  presumption  of  payment. — 
At  common  law  there  is  no  restriction  of  time  upon  the  lien  of  a  judg- 
ment, except  the  presumption  of  payment  which  arises  after  a  great 
lapse  of  time,  and  in  this  State  there  was  no  such  restriction  until  the 
Act  of  1798.  And  even  under  that  act  it  has  been  repeatedly  decided 
that,  as  against  the  defendant  himself  and  his  heirs  or  devisees,  the 
lien  of  a  judgment  upon  lands  once  bound  by  it  is  indefinite  in  dura- 
tion, except  perhaps  the  presumption  from  lapse  of  time  mentioned 
above.' 

English  practice. — When  then  the  English  cases  speak  of  a  revival 
of  a  judgment  by  scire  facias,  they  mean  a  very  different  thing  from 
the  revival  required  by  the  Act  of  1798.  They  simply  intend  the 
revival  of  the  right  to  issue  execution,  which  has  been  treated  of  in 
the  preceding  section,  and  not  the  revival  of  the  lien  of  the  judgment, 
which  was  unknown  there.  It  should  be  mentioned  here  that  as  the 
Statute  of  Westminster  2,  and  the  Act  of  1798  both  speak  of  reviving 
the  judgment,  though  they  intend  very  different  things  by  the  expres- 
sion, considerable  confusion  as  to  the  distinction  seems  to  have  pre- 
vailed in  the  profession  in  this  State.  This  confusion  has  led  to  the 
practice  of  reviving  the  lien  of  the  judgment  under  the  Act  of  1798, 

'  Haskins  v.  Low,  5  Harris  64.  for  the  delay :  Cope  v.  Humphreys,  14 

'  Purd.  Dig.  572,  3  Smith's  Laws  331,  S.  &  R.  15  ;  Lesley  v.  Nones,  7  Ibid.  410. 

5  Carey  &  Bioren  Laws  345.  Poverty  alone  will  not  rebut   this  pre- 

'  Konigmaker    v.   Brown,    2    Harris  sumption  of  payment,  but  proof  of  posi- 

272-3,    and   cases    there   cited.      After  tive  inability  during  the  whole   period 

twenty  years  have  elapsed,  a  judgment  would  do  so:  Taylor  v.  Megargce,  2  Barr 

is  presumed  to  have  been  satisfied,  un-  225. 

less  there  are  circumstances  to  account 
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by  imaking  use  of  the  form  of  scire  facias  o;iven  by  the  statute  of 
Westminster  2,  in  which  judgment  for  the  plaintiff  is  merely  an  award 
of  execution.  This  practice  became  so  prevalent  before  the  attention  of 
the  courts  was  called  to  it,  that  they  were  constrained  to  give  it  their 
sanction,  which,  as  to  former  cases,  was  confirmed  by  an  act  of  the 
legislature.' 

We  have  seen  in  the  preceding  section  that  an  execution  issued 
within  the  year  and  day,  obviated  the  necessity  of  a  scire  facias  to 
revive  the  right  to  issue  an  execution,  and  that  an  alias  execution 
might  issue  thereon  at  any  time  afterwards.  Now  our  courts,  perhaps 
misled  by  the  practice  of  using  one  writ  for  two  very  different  purposes, 
applied  this  doctrine  to  the  scire  facias  to  revive  the  lien  of  the  judg- 
ment. Accordingly  it  was  held  that  an  execution  returned  "  levied," 
continued  the  lien  upon  the  land  levied  on  without  a  revival  every  five 
years. ^  In  a  subsequent  case,  however,  the  majority  of  the  court  re- 
fused to  extend  the  principle  of  Young  v.  Taylor,  and  Commonwealth  v. 
McKisson,  beyond  the  exact  point  decided  in  those  cases,  and  held  that 
a  fieri  facias  issued  within  a  year  and  a  day,  and  returned  "  levied  upon 
personal  property  subject  to  former  levies,"  or  on  "  personal  property 
as  per  inventory  annexed,"  or  "  nulla  tona,"  will  not  operate  to  keep 
alive  the  lien  of  the  judgment  upon  the  land  of  the  defendant  beyond 
the  five  years.^  And  the  court,  by  a  parity  of  reasoning  with  that  in 
Betz's  Appeal,  subsequently  held  that  a  fieri  facias  levied  upon  a 
particular  tract  of  land  would  not  preserve  the  lien  of  the  judgment  as 
to  other  lands  of  the  defendant. '' 

So  where  an  execution  was  issued  and  levied  on  land  in  1821,  under 
a  judgment  against  executors  obtained  in  1818,  and  writs  of  liherari 
facias  were  issued  and  returned  '■'■not  executed"  in  1823,  1824,  and 
1825,  and  in  1828  scire  facias  to  revive  issued  on  which  judgment  was 
obtained  in  1829,  it  was  held  that  the  lien  of  the  judgment  continued, 
and  a  sale  by  the  sheriff  passed  a  good  title.'  It  was  immaterial 
whether  the  execution  Avere  issued  before  or  after  the  expiration  of  a 
year  and  a  day  from  the  rendition  of  the  judgment.^ 

Another  of  the  judicial  constructions  given  to  the  Act  of  1798  and 
subverted  by  the  Act  of  1827,  arose  upon  the  provision  that  a  scire 
~  facias  to  revive  the  lien  of  a  judgment  must  be  sued  out  within  five 
years  of  the  first  return-day  of  the  term  to  which  the  judgment  had 
been  entered.  The  Supreme  Court,  giving  an  equitable  construction 
to  this  provision,  held  that  where  there  had  been  a  stay  of  execution, 
the  term  of  five  years  within  which  the  scire  facias  to  revive  the  lien 

1  Act  of  May  6th  1844,  §  4,  Purd.  Dig.  monwealth  v.  McKisson,  13.  S.  &  R.  149. 
573,  Pamph.  L.  565.  It  is  believed  ^  Betz's  Appeal,  1  Pa.  R.  276.  GiB- 
indeed  that  thewi./a..  qua.  ex.  non  (see  son,  C.  J.,  and  Rogers,  J.,  dissented, 
preceding  section)  is  still  employed  for  *  Todd  v.  McCulloch,  3  Pa.  R.  444. 
the  purpose  of  reviving  the  lieu  of  judg-  This  point  was  affirmed  in  Brown  v. 
ments  in  some  parts  of  the  state.     See  Campbell,  1  Watts  41. 

Navigation  Company's  Appeal,  2  Barr  '  Bell  v.  Ingram,  2  Barr  490.     This 

263.     In    Philadelphia,    however,    and  in  effect  settled  that  by  issuing  succes- 

perhaps  in  other  counties,  a  particular  sive  executions  prior  to  the  Act  of  1827 

form  of  writ  has  long  been  used  in  pro-  the  lien  of  the  judgment  was  preserved, 

ceedings  to  revive  the  lien  of  judgments  and  that  this  lien  was  revived  by  the 

under  the  Act  of  1798.     This  is  given  scire  facias  issued  after  the  Act  of  1827. 

hereafter.  °  Boal's  Appeal,  2  Rawle  37. 

2  Young  V.  Taylor,  2  Binn.  218  ;  Com- 
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must  be  sued  out,  began  to  run,  not  from  the  first  return-day  of  the 
term  to  which  the  judgment  had  been  entered,  but  from  the  expiration 
of  the  stay  of  execution.'  But  the  fact  that  there  had  been  a  stay 
must  appear  on  the  record,  otherwise  the  lien  was  gone  where  five  years 
had  elapsed  from  the  first  day  of  the  term  to  which  the  judgment  was 
entered,  although  the  stay  appeared  on  the  warrant  of  attorney  filed.^' 
And  the  entry  of  judgment  would  not  be  amended  by  adding  the  stay 
of  execution.'  And  a  purchaser  who  had  notice  of  the  stay  of  execu- 
tion before  he  made  his  purchase,  was  nevertheless  entitled  to  the 
benefit  of  the  statute,  if  the  stay  did  not  appear  upon  the  record,  and 
the  five  years  had  elapsed  before  the  purchase.* 

The  stay  might  arise  from  the  action  of  the  court,  as  if  the  judg- 
ment was  opened  to  let  the  defendant  into  a  defence,  "  the  judgment  to 
remain  as  security."^ 

And  an  amicable  agreement  to  revive  the  lien  of  a  judgment,  duly 
entered  on  the  docket  within  five  years,  was  held  to  be  sufficient  to 
revive  the  lien  as  well  against  a  subsequent  mortgagee  as  against  the 
defendant.^  But  an  agreement  entered  on  the  docket  by  the  defend- 
ant's attorney  after  a  year  and  a  day  from  the  judgment  in  these 
words,  "  I,  as  attorney  for  the  defendant  in  this  case,  agree  that  a  fi. 
fa.  issue  for  the  residue  of  the  judgment,  without  any  revival  of  the 
same,"  was  not  an  agreement  to  revive  the  lien  of  the  judgment,  but 
simply  an  agreement  to  waive  the  scire  facias  before  execution.^ 

And  where  a  judgment  was  opened  to  let  the  defendant  into  a  defence, 
"  the  judgment  to  remain  as  security,"  it  was  held  that  the  lien  of  such 
judgment  was  not  lost  by  the  lapse  of  five  years,  and  this  even  though 
the  order  of  the  court  was  entered  on  the  execution-docket  instead  of 
the  judgment-docket.* 

But  an  order  of  court  for  a  feigned  issue  to  determine  the  validity 
of  a  revival  of  a  judgment,  was  held  insufficient  to  continue  the  lien  of 
the  revived  judgment,  though  the  feigned  issue  was  pending  at  the 
expiration  of  five  years  from  the  revival.' 

II.  Practice  since  the  Act  of  March  26th  1827.'" 
The  supplementary  Act  of  the  26th  of  March  1827,  was  enacted  for 

^  Pennock  v.  Hart,  8  S.  &  R.  368.  continue  a  lien  on  the  real  estate  of  the 

'Black  V.   Dobson,   11  S.  &  R.  94;  defendant  for  the  term  of  five  years  from 

Bombay  v.  Boyer,  14  S.  &  R.  253.  the  day  of  entry  or  revival  thereof;  and 

'  Black  V.  Dobson,  11  S.  &  R.  94.  no  judgment  shall   continue  a  lien  on 

*  Bombay  v.  Boyer,  14  S.  &  R.  253.  such  real  estate  for  a  longer  term  than 

''  Fricker's  Appeal,  1  Watts  393.  five  years  from  the  day  on  which  such 

^  Lesher  v.  Gillingham,  17  S.  &  R.  judgment  may  be    entered  or  revived, 

123.  unless   revived  within   that  period   by 

'  Commonwealth  v.  Barker,  2  Pa.  R.  agreement  of  the  parties  and  terre-ten- 

232.  ants,  filed  in  writing  and  entered  on  the 

^  Fricker's  Appeal,  1  Watts  393.  proper  docket,  or  a  writ  of  scire  facias  to 

'  Robins  v.  Bellas,  2  Watts  359.  revive  the  same  be  sued  out  within  said 

'"  "  Be  it  enacted,  &c.,  &c. :  That  from  period,  according  to  the  provisions  of  the 

and  after   the  passage   of  this  act,  all  act  to  which  this  is  a  supplement,  not- 

judgments  entered  in  any  court  of  record  withstanding  an  execution  may  be  issued 

of   this   commonwealth,   or  revived  in  within  a  year  and  a  day  from  the  ren- 

manner  prescribed   by  this   act,  or  the  dering  of  such  judgment,"  or  a  stay  of 

act  to  which  this  is  a  supplement,  shall  execution  may  be  entered' on  such  judg- 

"  Davis  V.  Ehrman,  8  Harris  256. 
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the  purpose  of  restraining  the  practices  ^vhich  had  crept  in  under  the 
Act  of  the  4th  of  April  1798,  of  constructive  revivals  of  judgments 
by  the  issuing  of  execution,  or  by  stay  of  execution,  or  of  dispensing 
■with  revivals  because  the  money  was  payable  infuturo,  or  on  a  condi- 
tion or  contingency  attached  to  a  confession  of  the  judgment,  in  all 
which  cases  it  had  been  held  by  the  court,  or  contended  by  counsel, 
that  the  lien  would  continue  without  issuing  a  scire  facias  within  the 
five  years.  This  act  also  altered  the  date  from  which  the  revival  was 
to  be  reckoned,  doing  away  with  the  relation  to  the  return-day  pre- 
scribed by  the  Act  of  1798,  as  the  time  from  which  the  five  years  were 
to  commence. 

Another  most  material  object  of  the  Act  of  1827  was  to  regulate 
revivals  by  the  agreement  of  the  parties,  concerning  which  nothing  had 
been  said  in  the  Act  of  1798,  but  which  had  become  a  common 
usage.^ 

The  principal  object  of  the  Acts  of  1798  and  1827  was  to  prevent 
risk  and  inconvenience  to  purchasers.^  But  they  are  not  so  decidedly 
beneficial  as  to  be  an  object  of  particular  favor,  and  ought  not  to  be 
strained  to  defeat  a  plaintifi"  in  a  doubtful  case.' 

Under  the  Act  of  1827  the  practice  in  relation  to  the  revival  of  the 
lien  of  judgments  has  been  reduced  to  a  consistent  and  uniform  system 
by  a  long  train  of  judicial  decisions  which  will  be  cited  in  their  appro- 
priate places. 

What  that  practice  is  we  shall  now  proceed  to  state. 
1.   In  what  Oases  a  Revival  is  necessary. 

Both  the  Act  of  1798  and  that  of  1827  are  general  in  their  terms, 
and  would  seem  to  embrace  all  judgments  whatever.  The  courts  have, 
however,  pointed  out  certain  cases  not  within  the  spirit  of  the  acts. 

Though  a  revival  of  the  judgment  is  necessary  in  order  to  preserve 
its  lien  upon  the  lands  of  the  defendant,  yet  it  is  not  necessary  in 
order  to  preserve  the  lien  upon  money  actually  in  the  sheriff's  hands.^ 

A  judgment  for  arrears  of  ground-rent  is  not  affected  by  the  acts 
limiting  the  lien  of  judgments  generally,  but  remains  until  met  by  the 
presumption  of  payment.^  An  award  docketed  by  the  prothonotary, 
which  has  been  appealed  from,  continues  to  be  a  lien  during  the  pen- 
dency of  the  appeal,  though  not  revived.^  So  a  judgment  in  favor  of 
the  commonwealth  need  not  be  revived.'     It  has  been  thought  from  a 

ment,  or  a  time  subsequent  to  the  ren-  '  Armstrong's  Appeal,  5  W.  &  S.  354, 

dering  of  such  judgment  may  be   ap-  per  Sergeant,  J. 

pointed  by  the  agreement  of  the  parties,  '^  Clippinger  v.  Miller,  1   Pa.   R.   72, 

for  the  payment  of  the  money  for  which  per  Rogers,  J. 

such  judgment  may  be  rendered  or  any  '  See  an  illustration  in  Davidson  ». 

part  thereof,    or    notwithstanding   any  Thornton,  7  Barr  129. 

other  condition  or  contingency  may  be  *  Commonwealth  v.  Gleim,  3  Pa.  R. 

attached  to  such   judgment;   nor  shall  417. 

the  revival  of  such  judgment  by  agree-  ^  Wills  v.  Gibson,  7  Barr  154.     This 

ment  as  aforesaid,  or  the  issuing  of  a  point  was  decided  on  the  ground  that 

scire  facias  either  with  or  without  entry  the  lien  itself  arose  under  the  ground- 

of  judgment  thereon,  have  the  effect  of  rent  deed,  and  therefore  the  judgment 

continuing  such  lien  for  a  longer  period  for  arrears  created  no  new  lien. 

than  five  years  from  the  day  on  which  it  *  Dietrich's  Appeal,  4  Watts  208. 

may  be   revived   as   aforesaid,  or   such  '  Commonwealth  v.  Baldwin,  1  Watts 

scire   facias    m.ay   have  been    issued."  54;    Ramsey's    Appeal,   4    Watts    71; 

Act  of  March  26th  1827;  (I  1.  Purd.  Dig.  McKeehan   v.    Commonwealth,    3   Barr 

572,  Pamph.  L.  129.  153.     And  a  judgment  in  the  name  of 
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superficial  view  of  Cookson  et  al.  v.  Turner,^  that  a  revival  is  unne 
cessary  in  order  to  preserve  the  lien  of  a  judgment  in  foreign  attach- 
ment. But  the  point  decided  there  was,  that  after  an  interlocutory 
judgment  in  foreign  attachment,  it  is  not  necessary  to  issue  a  scire 
facias  quare  executionem  nan,  although  a  year  and  a  day  had  elapsed, 
before  proceeding  to  execute  a  writ  of  inquiry.  The  scire  facias  may 
be  waived.^ 

2.   At  what  Time  Revival  must  take  place. 

From  the  foregoing  discussion  of  the  diiferences  between  the  old  and 
the  present  practice  in  relation  to  revivals  of  judgments,  it  will  be 
gathered  that,  in  order  to  continue  the  lien,  the  revival  must  in  general 
take  place  before  the  lapse  of  five  years  from  the  entry  of  the 
judgment. 

The  five  years  are  to  be  calculated  exclusively  of  the  day  on  which 
the  judgment  was  entered.^  And  the  scire  facias  to  revive  may  issue 
on  the  last  day  of  the  five  years.^ .  And  the  lien  will  be  continued 
over  the  time  during  which  the  suit  was  pending,  if  judgment  of  revi 
val  is  afterwards  obtained.  If,  however,  the  defendant  die  within  the 
five  years,  there  is  an  exception  to  the  general  rule,  which  was  intro- 
duced by  the  Act  of  24th  February  1834,  §  25.''   This  simply  prolongs 


"  the  treasurer  for  the  use  of  the  com- 
monwealth," is  a  judgment  in  favor  of 
the  commonwealth :  Ibid. 

'  3  Binn.  416. 

^  Hinds  V.  Scott,  1  Jones  19 ;  citing 
Bellas  V.  MeCarty,  10  Watts  31.  To 
both  which  cases  the  reader  is  referred 
for  able  discussions  of  this  subject. 

'  Green's  Appeal,  6  W.  &  S.  327. 

*  Davidson  v.  Thornton,  7  Barr  128. 

"  Purd.  Dig.  285,  Pamph.  L.  77.  The 
following  are  the  words  of  the  section : 
"  All  judgments  which  at  the -time  of 
the  death  of  a  decedent  shall  be  a  lien 
On  his  real  estate,  shall  continue  to  bind 
such  estate  during  the  term  of  five  years 
from  his  death,  although  such  judgment 
be  not  revived  by  scire  facias  or  other- 
wise after  his  death,  and  such  judgments 
shall  during  such  term  rank  according 
to  their  priority  at  the  time  of  such 
death,  and  after  the  expiration  of  such 
term,  such  judgments  shall  not  continue 
a  lieu  on  the  real  estate  of  such  dece- 
dent, as  against  a  bond  fide  purchaser, 
mortgagee,  or  other  judgment-creditor 
of  such  decedent,  unless  revived  by  scire 
facias  or  otherwise  according  to  the  laws 
regulating  the  revival  of  judgments." 

This  limitation,  confined  to  hon&  fide 
purchasers,  mortgagee^,  or  other  judg- 
ment-creditors, does  not  affect  the  indefi- 
nite duration  of  the  lien  of  a  judgment 
obtained  in  the  debtor's  lifetime,  as 
against  his  heirs  or  devisees  continuing 
in  possession  of  his  land,  which  was  set- 
tled in  Fetterman  v.  Murphy,  4  "Watts 
424;  Brr.ljst  v.  Bright,  8  Watts  124; 
Wells  £1.  Baird,  3  Barr  351 ;  Konigmaker 


V.  Brown,  2  Harris  269 ;  Aurand's  Ap- 
peal, 10  Casey  151. 

It  should  be  borne  in  mind,  however, 
that  the  above  cases  only  decide  that 
debts  of  record  existing  against  the  dece- 
dent in  his  lifetime,  continue  to  be  a 
lien  on  the  land  while  in  the  possession 
of  his  heirs  or  devisees.  Other  debts 
than  judgments  and  debts  of  record  do 
not  bind  the  land,  even  in  the  possession 
of  heirs  and  devisees,  for  a  longer  period 
than  five  years  from  the  death  of  the 
debtor :  Act  of  24th  February  1834,  ^  24, 
Purd.  Dig.  285,  Pamph.  L.  77.  And  see 
Kerper  v.  Hoch,  1  Watts  9  ;  Hemphill  v. 
Carpenter,  6  Watts  22  ;  Commonwealth 
V.  Pool,  Ibid.  32 ;  Greenough  v.  Patton, 
7  Watts  336 ;  Seitzinger  v.  Fisher,  1 
W.  &  S.  293  ;  Bailey  v.  Bowman,  6  W. 
&  S.  118 ;  Shorman  v.  Farmers'  Bank,  5 
W.  &  S.  373 ;  McCurdy's  Appeal,  Ibid. 
397.  If  the  decedent  charged  his  land 
with  the  payment  of  his  debts  the  lien 
thus  created  is  unlimited  in  its  duration : 
Steel  V.  Henry,  9  Watts  523 ;  except  the 
presumption  of  payment  which  arises 
from  Lapse  of  time :  Alexander  v.  McMur- 
ry,  8  Watts  504.  The  statutory  lien  is 
discharged  by  a  sale  of  the  lands  by  or- 
der of  the  Orphans'  Court:  Custer  v. 
Detterer,  3  W.  &  S.  28  ;  or  pursuant  to  a 
power  to  sell  for  the  payment  of  unsche- 
duled debts  :  Cadbury  v.  Duval,  10  Barr 
265.  But  the  lien  of  a  judgment  ob- 
tained prior  to  the  death  of  testator,  is 
not  discharged  by  a  sale  by  the  executor, 
under  a  power  in  the  will:  Fisher  ». 
Kurtz,  4  Casey  47.  So  a  sale  by  exe- 
cutors, under  a  power  to  sell  for  the  pay- 
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the  duration  of  the  lien  of  every  judgment  which  bound  the  lands  of 
the  defendant  at  the  time  of  his  death,  for  a  term  of  five  years  from 
such  death,  leaving  unimpaired  the  priority  previously  existing  between 
such  judgments.  Although  the  act  speaks  of  the  lien  of  judgments  on 
the  land  of  defendant  at  the  time  of  his  death,  it  is  to  be  interpreted, 
of  land  of  which  he  was  seised  at  the  rendition  of  the  judgment.  And 
if  he  had  aliened  before  his  death,  the  judgment  will  continue  to  bind 
the  land  against  the  terre-tenant  for  five  years  after  his  decease.^ 

A  transcript  of  a  judgment  before  a  magistrate  when  filed  in  the 
Common  Pleas,  has  all  the  force  of  a  judgment  of  that  court.^  By 
the  Act  of  March  20th  1810,  §  10,'  it  is  provided  that  such  transcript 
shall  bind  the  land  of  defendant  from  the  time  of  its  entri/  in  the  pro- 
thonotary's  docket.  Yet  in  Betz's  Appeal,"*  the  court  held  that  it  was 
impossible  to  draw  a  distinction  between  a  judgment  entered  by  con- 
fession, or  on  a  verdict,  and  a  judgment  entered  from  a  transcript  of  a 
justice,  and  that,  therefore,  as  the  Act  of  1798  fixed  the  limit  of  the 
lien  at  five  years  from  the  first  day  of  the  term  in  the  former  cases,  it 
must  be  held,  to  do  so  in  the  case  of  a  transcript  also,  notwithstanding 
the  Act  of  1810.'  Since  the  Act  of  1827,  the  lien  of  a  judgment  can- 
not be  continued  beyond  the  five  years  by  any  act  of  the  court  staying 
proceedings.'  Hence,  though  the  action  of  the  court  in  opening  the 
judgment  was  erroneous,  and  was  afterwards  reversed  on  error,  yet  if 
the  five  years  had  elapsed  before  such  reversal,  the  lien  of  the  judg- 
ment has  expired.'  The  case  of  a  judgment  on  an  award  of  arbitrators 
which  is  appealed  from,  is  not  within  the  provision  of  this  act,  nor  that 
of  1798,  limiting  the  lien  of  judgment;  such  judgment  continues  to  be 
a  lien  during  the  pendency  of  the  appeal,  and  the  limitation  begins  to 
run  from  the  withdrawal  or  other  determination  of  the  appeal,  by  the 
partial  or  total  confirmation  of  the  award.' 

In  new  counties. — Where  the  Act  of  Assembly  erecting  a  new 
county  out  of  parts  of  old  ones,  made  no  provision  for  the  preservation 
and  continuance  of  liens  upon  lands  cut  ofi^  from  the  old  and  made  a 
part  of  the  new  county  by  said  act,  the  lien  of  a  judgment  upon  such 
lands  is  not  preserved  and  continued  for  a  longer  period  than  five 
years,  unless  regularly  revived  by  scire  facias  in  the  old  county  in 

ment  of  debts,  will   not   discharge,  in  nues  for  five  years  longer,  and  if  either 

favor  of  the  heirs  or  devisees,  the  lien  of  period  elapse  without  a  scire  facias  the 

a  judgment  existing  against  testator  at  lien  is  lost,  whether  the  lands  be  in  the 

the  time  of  his  death,  where  the  proceeds  possession  of  heirs  or  devisees :  Penn  v. 

of  the  sale  have  been  applied  to  the  pay-  Hamilton,  2   Watts   63  ;   Greenough  v. 

ment  of  subsequent  liens  :  Konigmaker  Patton,  7  Watts  336. 
V.  Brown,  2  Harris  269.  '■  Nicholas  v.  Phelps,  3  Harris  36. 

The  Acts  of  1827  and  1829  have  no         ^  Walker  v.  Lyon,  3  Pa.  R.  98 ;  Bran- 

applioation  to  judgments  originally  ob-  nan  v.  Kelley,  8  S.  &  R.  479. 
tained  against  the  personal  representa-         '  Purd.  Dig.  601 :  5  Sm.  166. 
tives  of  deceased  debtors  :  Steel  u.  Henry,  *  1  Pa.  R.  275. 

9  Watts  523,  per  Kennedy,  J. ;  Payne         *  The  time  fixed  by  the  Act  of  1827, 

V.  Craft,  7  W.  &  S.  458.     A  judgment  for  the  limitation  of  the  lien  of  ordinary 

originally  obtained  against  the  personal  judgments  begins  to  run  from  the  day 

representatives  of  a  decedent  will  con-  of  eniry,  which  corresponds  with  the  Act 

tinue  to  be  a  lien  on  the  estate  for  seven  of  1810. 

years    [now  five,  by  the  Act  of  24t!i         *  Pricker's  Appeal,  1  Watts  393. 
February  1834]  :  if  revived  by  scire  far         '  Styer's  Appeal,  9  Harris  86. 
cias  within  that  period,  the  lien  conti-         '  Dietrich's  Appeal,  4  Watts  208. 
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which  it  was  originally  entered  ;  although  levies  without  sales  were 
made  on  said  lands  in  the  new  county,  under  executions  issued  from 
time  to  time  in  the  old  county.'  ' 

In  such  case,  a  judgment  entered  in  the  old  county  after  the  erec- 
tion, hut  before  the  organization  of  the  new  county,  is  well  entered.^ 

Where  a  judgment  entered  in  the  old  county  is,  before  the  expiration 
of  five  years,  transferred  to  the  new  county,  and  there  regularly 
revived,  its  lien  on  the  lands  in  the  new  county  dates  only  from  the 
time  of  the  transfer ;  and  it  is,  therefore,  as  respects  lands  in  the  new 
county,  postponed  to  a  judgment  originally  posterior,  entered  in  the 
old  county  before  such  transfer,  and  regularly  revived  there. ^ 

Act  of  1852.— It  is  now  provided  by  the  Act  May  4th  1852,  §  1,* 
that  in  all  cases  of  the  erection  of  a  new  county  out  of  part  or  parts 
of  one  or  more  other  counties,  where  judgments  were  originally  entered 
in  the  old  county  or  counties,  and  have  been  or  shall  be  transferred 
into  the  new,  and  therein  shall  be  or  shall  have  been  proceeded  in  by 
scire  facias,  within  five  years  from  the  last  rendition  of  judgment  in 
the  old  county  or  counties,  the  lien  thereof  shall  be  continued  and 
preserved  as  to  real  estate  in  the  new  county,  although  the  same  shall 
not  have  been  revived  in  the  old  county  :  Provided,  That  this  act  shall 
not  affect  any  case  where  the  money  has  been  distributed. 

Soldiers  in  active  service — Act  of  1862. — By  Act  of  April  11th 
1862,  §  1,'  it  is  provided,  that  "  in  '<.ll  cases  where  there  are  judgments 
against  any  person  or  persons,  who  have  been,  or  may  be,  mustered 
into  the  service  of  this  State,  or  of  the  United  States,  it  shall  be  law- 
ful for  the  plaintiff'  or  plaintiffs  in  such  judgments,  to  issue  writs  of 
scire  facias  for  revival  of  the  same,  issuing  of  which  writ,  on  any  such 
judgment,  shall  be  sufficient  to  continue  the  lien  of  the  same ;  but 
judgment  of  revival  shall  not  be  entered  during  the  time  the  defendant 
is,  or  defendants  are,  in  actual  service  as  aforesaid ;  and  before  taking 
judgment,  after  such  defendant  or  defendants  shall  have  been  dis- 
charged from  service,  it  shall  be  the  duty  of  the  plaintiff"  or  plaintiifs  to 
give  notice  to  the  defendant  or  defendants  of  the  intended  application 
to  the  court  for  judgment,  at  least  ten  days  before  such  judgment  shall 
be  asked  for ;  and  said  defendant  or  defendants  shall  have  the  right 
to  enter  an  appearance,  and  take  defence  as  in  other  cases." 

By  §  2,  "If  within  three  months  after  the  term  of  service  of 
any  such  defendant  or  defendants  shall  have  expired,  or  when  they 
shall  have  been  discharged,  he  or  they  shall  not  return  to,  and 
acquire  a  residence  in  the  county  in  which  such  judgment  is  entered, 
it  shall  be  lawful  for  the  plaintiff"  or  plaintiffs  to  issue  an  alias  scire 
facias,  and  upon  a  return  of  nihil  thereon,  the  court  may  render 
judgment  of  revival  of  such  judgment. 
3.  Modes  of  Reviving  a  Judgment. 

The  Act  of  1827  provides  two  modes  of  reviving  the  lien  of  a  judg- 
ment ;  by  agreement .  of  the  parties  interested  filed  in  writing  and 

'  Hart's    Appeal,  8   Barr   185 ;    see  sey  248. 
West's  Appeal,  5  Watts  87.    But  a  sale         '  Hays's  Appeal,  8  Barr  182. 
under  such  revived  judgment  must  be         *  Purd.  Dig.  574,  Pamph.  L.  584. 
made  by  the  sheriff  of  the  new  county :         '  Purd.  Dig.  Supp.  1277,  Pamph.  L. 

King  V.  Cartee,  1  Barr  147.  484.  »        ^i-  >  i- 

"Ibid.  IdcCullough's  Appeal,  10  Ca- 
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entered  on  the  proper  docket,  and  by  scire  facias  sued  out  according 
to  the  Act  of  1798,  to  which  may  be  added  one  which  resembles  in 
some  respects  each  of  the  others,  and  may  be  considered  perhaps  a 
combination  of  them  both,  namely,  by  amicable  scire  facias  and  judg- 
ment confessed  thereon.  The  present  will  be  the  most  convenient 
place  for  treating  all  these  modes  of  reviving  a  judgment,  for  although 
the  revival  by  agreement  may  not,  strictly  speaking,  belong  to  the 
practice  of  scire  facias,  yet  it  is  a  substitute  for  that  writ,  and  -there- 
fore can  be  more  intelligently  discussed  along  with  it. 
(1).  By  Scire  Facias. 

As  we  have  had  occasion  to  say  before,  the  form  of  writ  generally 
used  to  revive  the  lien  of  a  judgment  under  the  Act  of  1798,  was  the 
scire  facias  qvure  executionem  non,  being  the  same  writ  which  had 
been  introduced  by  the  statute  of  Westm.  2,  for  another  purpose.^ 
And  this  practice  has  continued  even  under  the  Act  of  1827.^ 
Although  slovenly  and  inaccurate,  yet  it  has  not  practically  resulted 
in  evil,  unless  we  are  to  ascribe  to  this  source  that  confusion  between 
the  revival  of  the  lien  and  the  revival  of  the  right  to  issue  execution, 
which  is  frequently  to  be  found  in  the  reporters,  and  sometimes  even 
upon  the  bench. 

In  Philadelphia,  however,  and  perhaps  in  many  other  parts  of  the 
State,  a  special  form  of  scire  facias  has  long  been  employed  in  pro- 
ceedings to  revive  the  lien  of  a  jifl^ment  under  the  Acts  of  1798  and 
1827.^ 


'  See  preceding  section. 
'  Navigation  Co.'s  Appeal,  2  Barr 
263 ;  see  also  Act  of  May  6th  1844,  i  4, 
Purd.  Dig.  573,  Pamph.  L.  565.  This 
act,  which  confirms  the  practice  of  using 
the  sci.  fa.  quare  ex.  non  to  revive  the 
lien  of  judgments  in  all  cases  prior  to 
the  act,  with  an  exception  of  cases 
finally  adjudicated,  was  perhaps  occa- 
sioned by  the  case  of  Gasohe  v.  Peter- 
man,  3  W.  &  S.  351.  This  case  was 
understood  by  the  reporters  and  by  the 
profession  generally,  to  have  decided 
that  the  sci.  fa.  quare  ex.  non  could  not 
be  used  to  obtain  a  revival  of  the  lien  of 
judgments  under  the  Acts  of  1798  and 
1827.  In  Dougherty's  Estate,  9  W.  & 
S.  196,  the  court,  Gibson,  C.  J.,  deliver- 
ing the  opinion,  sustained  a  revival  of 
the  lien  hy  sci.  fa.  qu.  ex.  non,  and  said: 
"  No  more  was  decided  in  Gasche  v. 
Peterman,  than  that  a  plaintiff  who  pro- 
ceeds by  sci.  fa.  quare  ex.  non,  before  he 
has  a  right  to  execution  at  all,  shall  not 
elude  his  want  of  a  case,  by  turning  his 
writ  into  a  sci.  fa.  to  continue  the  lien, 
and  have  judgment  for  that,  when  he 
could  not  have  an  award  of  execution." 

'  This  form  where  the  original  judg- 
ment was  in  assumpsit,  is  as  follows  :^ 

"The  Commonwealth  of  Pennsyl- 
vania to  the  Sheriff  of  Philadelphia 
County — Greeting : 

Whereas,    A.   B.,   heretofore   in    our 


District  Court  for  the  city  and  county 
of  Philadelphia,  to  wit :  in  the  term  of 

,  A.  D.  ,  before  our  judges 

of  our  said  court  at  Philadelphia,  by  the 
consideration  of  the  same  court,  re- 
covered against  C.  D.,  late  of  the  said 

county,  yeoman,  dollars,  which 

to  the  said  A.  B.,  in  our  said  court,  were 
adjudged  for  his  damages  which  he  sus- 
tained, as  well  by  reason  of  the  non- 
performance of  a  certain  promise  and 
assumption  by  the  said  C.  D.  to  the  said 
A.  B.,  at  ,  at  the  county  afore- 
said, made,  as  for  his  costs  and  charges 
by  the  said  A.  B.,  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C. 
D.  is  convict,  as  by  the  record  and  pro- 
ceedings thereupon  in  our  said  court  be- 
fore our  said  judges  at  Philadelphia 
remaining,  manifestly  appears. 

And,  whereas,  five  years  are  nearly 
expired  since  the  said  judgment  was  ob- 
tained, and  the  lien  on  the  real  estate 
of  the  said  C.  D.  would  after  that  term 
be  lost,  unless  the  said  judgment  was 
revived. 

"We  do  therefore  command  you,  that 
by  honest  and  lawful  men  of  your  baili- 
wick, you  make  known  to  the  said  0.  D., 
that  he  be  and  appear  before  our  judges 
at  Philadelphia,  at  our  District  Court 
there  to  be  held  for  the  said  city  and 
county  of  Philadelphia,  the  first  Monday 
of next,  to. show  if  anything  for 
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The  scire  facias  must  properly  recite  the  original  judgment  or  it 
will  not  continue  the  lien,  even  though  the  court,  after  the  five  years 
have  elapsed,  permit  it  to  be  amended  so  as  to  recite  the  judgment 
properly.^ 

In  a  scire  facias  on  a  final  judgment  in  partition  to  revive  the  lien 
of  the  sum  due  plaintiff,  the  writ  should  recite  the  impleading,  the 
interlocutory  judgment,  the  award  of  an  inquest,  the  inquisition,  and 
the  final  judgment ;  and  it  should  contain  an  averment  that  the  defend- 
ant had  not  paid,  followed  by  the  usual  conclusion.  To  recite  the 
record  of  a  judgment  in  debt  would  be  a  fatal  variance  on  nul  tiel 
record?  But  the  lien  will  be  continued  if  the  variance  be  formal  and 
technical  only.^  On  plea  of  nul  tiel  record  to  .a  scire  facias  on  a 
judgment,  a  variance  in  the  amount  is  fatal.*  But  it  is  not  error  to 
permit  a  scire  facias  to  revive  a  judgment  to  be  amended,  even  after 
the  plea  of  nul  tiel  record  pleaded."  So,  such  writ  with  notice  to 
terre-tenants,  may  be  amended  at  any  time,  so  as  to  make  it  conform 
to  the  original  judgment.  And  upon  the  trial  of  an  issue  upon  such 
writ,  it  may  be  amended  after  the  counsel  have  argued  the  cause  to 
the  jury.^ 

The  issuing  of  a  scire  facias  to  revive  a  judgment,  when  one  has 
issued  at  a  preceding  term  which  has  been  served,  is  an  abandonment 
of  the  first ;  and  if  the  five  years  have  elapsed  in  the  intermediate 
time,  the  lien  of  the  judgment  is  lost.'^  But  prosecuting  successive 
executions  professitig  to  be  founded  on  the  original  judgment,  does  not 
operate  as  a  waiver  or  abandonment  of  an  intermediate  scire  facias, 
so  as  to  make  subsequent  proceedings  on  the  scire  facias  a  nullity.* 

The   scire  facias  to  revive  a  judgment  obtained   in  the  Common 

himself  he  knows  or  has  to  say,  why  the  ment,  the  second  scire  facias  must  he  in- 

judgment  recovered  by  the  said  A.  B.  dependent  of  the  first.     For  if  the  first 

against  him  the  said  C.  D.,  as  aforesaid,  scire  facias  was  issued  on  the  very  last 

ought  not  to  be  revived  and  continue  a  day  of  the  five  years,  and  returned  tarde 

lien  on  his  real  estate,  during  another  venit,  and  an  alias  is  issued  thereon  in 

period  of  five  years,  according  to  the  Act  due  time,  served  upon  the  terre-tenants, 

of  the  General  Assembly  in  such  case  and  prosecuted  to  judgment,  it  will  suf- 

made  and  provided,  if  to  him  it  shall  fice  to  continue  the  lien :  Davidson  v. 

seem   expedient.     And   have  you  then  Thornton,  7  Barr  128.     And  the  alias 

and  there  the  names  of  those  by  whom  scire  facias  may  be  issued  after  a  term 

you  shall  make  it  known  to  the  said  C.  has  intervened :  Pennoek  v.  Hart,  8  S. 

D.,  and  this  writ.  &  R,  369  ;  see  also  Meconkey  v.  Rogers, 

Witness  the  Honorable,  &c."      Gray-  Bright  R.  450.   And  if  the  prothonotary, 

don's  Forms  511.  by  mistake,  omitted  on  the  record  the 

1  Arrison  v.   The   Commonwealth,  1  reference  contained  in  the  second  scire 

Watts  374.  •  facias  to  the  first,  this  shall  not  preju- 

^  Davis  V.  Norris,  8  Barr  122.  dice  the  plaintiff ;  but  the  court  will  con- 

'  Dougherty's  Estate,  9  W.  &  S.  189.  sider  that  as  done  which  ought  to  have 

*  Eichelberger  v.  Smyser,  8  Watts  been  done :  Topley's  Appeal,  1  Harris 
184;  Walker  v.  Pennell,  15  S.  &  R.  68.  424.  So  also  if  the  prothonotary,  also 
But  see  Fursht  v.  Overdeer,  3  W.  &  S.  by  mistake,  enters  the  second  scire /aejos 
472,  per  Sergeant,  J.,  when  the  objeo-  as  an  independent,  amicable  scire  facias 
tion  has  not  been  taken  in  time.     And  instead  of  an  alias  :   Ibid. 

third  parties  cannot  take  advantage  of  And  a  scire  facias  in  form  an  original, 

|,  an  informality  in  the  writ:  Dougherty's  but  endorsed  and  docketed  as  an  alias, 

Estate,  9  W.  &  S.  189.  and  reciting  the  original  judgment,  and 

*  Willard  v.  Norris,  2  Rawle  56.  referring  on  the  docket  to  the  original 
"  Maus  V.  Mans,  5  Watts  315.  scire  facias,  is  in  effect  an  alias:  David- 
'  Meason's  Estate,  4  Watts  342.     To  son  v.  Thornton,  7  Barr  128. 

have  this  effect  of  working  an  abandon-         '  Commonwealth  v.  Lelar,  1  Harris  23. 
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Pleas,  by  filing  there  a  transcript  of  a  judgment  obtained  before  an 
alderman,  must  recite  the  recovery  before  the  alderman,  the  issuing  a 
transcript  thereon,  and  the  filing  the  same  in  the  prothonotary's  office.^ 
To  describe  such  a  judgment  generally  as  of  the  Common  Pleas  is  bad.^ 
The  scire  facias  must  be  prosecuted  to  judgment,  for  the  mere  issuing 
and  return  of  the  writ  will  not  continue  the  lien.^  And  the  plaintiff 
must  use  reasonable  diligence.*  Hence,  where  the  original  judgment 
had  been  entered  of  March  Term  1818,  and  a  scire  facias  was  issued 
to  December  Term  1820,  and  nothing  further  was  done  until  the  Ist 
of  January  1827,  when  by  order  of  the  plaintiff's  attorney  judgment 
was  signed  for  want  of  an  appearance  to  the  scire  facias,  it  was  held 
that  the  lien  was  gone  as  against  mortgages  executed  in  1819.^ 

Though  if  an  appearance  and  plea  should  be  entered  to  a  scire  facias, 
it  seems  that  the  plaintiff  would  be  entitled  to  a  liberal  share  of  indul- 
gence ;  and  perhaps  the  rule  of  lis  pendens  would  be  applied.^ 

Plaintiffs. — The  2d  section  of  the  Act  of  1798^  provides,  that  "the 
person  who  may  obtain  such  judgment,  or  his  legal  representatives,  or 
other  persons  interested,"  may  sue  out  the  scire  facias  to  revive  the 
lien. 

A  vendor  having  brought  an  ejectment  to  enforce  the  payment  of  a 
balance  of  purchase-money,  obtained  a  judgment,  after  which  a  creditor 
of  the  vendee  paid  the  money  due,  and  took  a  transfer  of  the  debt : 
held,  that  he  was  also  entitled  to  the  judgment,  and 'might  revive  it  for 
his  own  use,  and  thus  enforce  the  payment  of  the  money  against  the 
purchaser  of  the  vendee's  interest  at  sheriff's  sale,  although  he  had 
subsequently  received  a  conveyance  from  the  vendor.' 

It  sometimes  happens  that  creditors  die  and  leave  their  judgment- 
debtors  executors  of  their  will.  In  such  cases  there  are  no  means  of 
reviving  such  judgments  in  favor  of  legatees  or  creditors  of  decedent, 
unless  through  and  by  means  of  the  executors  themselves,  who  are  also 
the  debtors,  and  have  it  in  their  power  fraudulently  to  withhold  their 
assent  from  such  proceeding,  whereby  the  lien  of  judgments  thus  situ- 
ated may  be  lost.  To  remedy  this,  the  Act  of  April  3d  1829,  §  2,' 
enacts,  that  if  such  judgment  is  a  lien  on  the  real  estate  of  the  execu- 
tor, and  has  been  specifically  bequeathed  to  a  legatee,  or  generally,  in 
the  residuary  clause,  or  if  there  are  creditors  of  the  decedent  interested 

'  Miller  e.  Pees,  Phila.  0.  P.,  3  P.  L.  to  obtain  execution  or  to  revive  the  lien. 

J.  243.  If  it  were  tlie  latter,  however,  it  would 

^  Ibid.     A  plea  of  nul  tiel  record  is  seem  from  Gasohe  v.  Peterman,  that  if 

the  only  manner  in  which  such  a  defect  the  five  years  had  elapsed  in  the  mean 

can  be  reached :  Ibid.  time,  th6  lien  would  be  gone  as  against 

^  Vitry  V.  Dauci,  3  Rawle  13  ;  Moore  alienees  and  subsequent  encumbrancers, 

e<  a^.  I!.  Kline,  1  Pa.  K.  132.  though   the   scire   facias   should  after- 

*  Gasche  v.  Peterman,  3  W.  &  S.  351.  wards  be  prosecuted  to  judgment.     For 

^  Vitry  V.  Dauci,  3  Rawle  13.     In  Da-  the  effect  of  judgment  of  revival  after  the 

vis  V.  Jones,  12  S.  &  R.  60,  it  had  been  lien  is  gone,  see  Schaeffer  v.  Child,  7 

decided  that  the  lapse  of  two  years  from  Watts  84. 

the    return  of  a  scire  facias,   without         "  Vitry  v.  Dauci,  3  Rawle  13 ;  West- 

any  proceeding  on  it,  did  not  work  a  dis-  moreland  Bank  v.  Rainey,  1  Watts  26. 
continuance  ;    but  the   plaintiff    might         '  Purd.  Dig.  572,  3  Smith's  Laws  331, 

afterwards,  the  proper  rule  having  been  5  Carey  &  Bioren's  Laws  345. 
entered,  take  judgment  for  want  of  a         *  Foster  v.  Fox,  4  W.  &  S.  92. 
plea.     This  is  one  of  the  numerous  cases         "Purd.    Dig.   285,  10   Smith's  Laws, 

in  which  it  does  not  appear  from  the  re-  317,  Pamph.  L.  122. 
port  whether  the  scire  facias  was  brought 
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in  preserving  the  lien  of  such  judgment,  such  parties  interested  may 
suggest  their  interest  upon  the  record  of  the  judgment,  and  issue  a  writ 
of  scire  facias  against  the  defendant  to  revive  the  same,  and  continue 
the  lien  thereof,  at  any  time  when  such  proceedings  become  necessary, 
the  revived  judgment  to  remain  for  the  use  of  all  persons  interested. 
The  3d  section  of  this  act  declares  all  proceedings  which  have  been 
had,  similar  to  those  above  authorized,  to  be  valid  ;  provided,  that  the 
rights  of  no  one  except  the  parties  to  the  record  shall  be  affected 
by  the  operation  of  this  section. 

Defendants. — As  regards  the  parties  against  whom  the  scire  facias 
is  to  be  brought,  the  3d  section  of  the  Act  of  1798'  is  in  these  words : 
"  All  such  writs  of  scire  facias  shall  be  served  on  the  terre-tenants,  or 
persons  occupying  the  real  estate  bound  by  the  judgment,  and  also 
where  he  or  they  can  be  found,  on  the  defendant  or  defendants,  his  or 
their  feoffee  or  feoffees,  or  on  the  heirs,  executors,  or  administrators 
of  such  defendant  or  defendants,  his  or  their  feoffee  or  feoffees." 

Terre-tenants. — The  terre-tenants  need  not  be  named  in  the  scire 
facias,  but  ought  to  be  in  the  sheriff's  return.^  "  In  every  case  where 
there  are  terre-tenants  upon  whom  it  is  intended  to  serve  the  scire  facias 
that  is  about  to  be  sued  out,  there  ought  to  be  introduced  into  the  writ, 
immediately  after  that  part  which  requires  the  sheriff,  '  by  good  and 
lawful  men  of  his  bailiwick  to  make  known  to  the  said  C.  D.,  &c.,'  the 
following  clause  :  ',  and  also  to  the  tenants  of  the  lands  and  tenements, 
which  were  of  the  said  G.  D.  at  the  time  of  the  judgment  aforesaid," 
or  the  terre-tenants  may  be  named:  Fitzh.  N.  B.  597;  Proctor  v 
Johnson,  1  Lord  Raym.  670  ;  2  Salkeld  600  ;^  but  the  better  and  con- 
stant form  now  is,  to  issue  the  writ  against  the  terre-tenants  generally, 
without  naming  them  ;  for,  if  the  plaintiff  undertake  to  name  them,  he 
must  name  them  all,  it  is  said,  and  if  he  do  not,  those  who  are  named 
may  plead  in  abatement:  Berisford  v.  Cole,  Com.  282;  Jefferson  v. 
Morton,  2  Saund.  7,  note  4,  per  Sergeant  Williams."* 

Mere  occupiers  of  land  are  not  terre-tenants.^  The  words  used  in 
the  act,  "  terre-tenants,  or  persons  occupying  the  real  estate,  &c.,"  do 
not  mean  that  terre-tenants  and  occupiers  are  the  same,  but  that  notice 
should  be  given  to  the  persons  occupying  the  land,  where  the  owner  of 
the  fee  simple  is  unknown,  or  not  within  the  reach  of  the  process  of  the 
court.^  "S©  want  of  service  on  a  vendee  under  articles,  not  recorded, 
of  a  scire  facias  to  revive  judgments  upon  which  the  land  was  sold,  was 
not  material.'  By  terre-tenants  is  meant  the  owners  of  the  fee  simple, 
and  by  occupiers,  those  who  come  in  under  them.*  The  statute  which 
directs  notice  to  be  given  to  occupants,  is  only  to  let  the  lessee  of  a 
terre-tenant  into  a  defence,  which  his  landlord  may  have  neglected  to 

1  Purd.  Dig.  572,  3  Smith's  Laws  331,  Thornton,  7  Bavr  132,  the  same  judge 

5  Carey  &  Bioren's  Laws  345.  says,  the  better  course  is  not  to  name 

''  Davidson  v.  Thornton,  7  Barr  132.  them. 

'  To  name  the  terre-tenants  in  the  WTii         *  Minier  v.  Saltmarsh,  5  Watts  300, 

is  said  to  be  the  preferable  course  in  the  per  Kennedy,  J. 

reporter's  syllabus  to  Chahoon  v.  Hollen-         °  Chahoon  v.  HoUenback,  16  S.  &  R. 

back,  16  S.  &  R.  425.     The  words   of  425. 

Gibson,  C.  J.,  are  ambiguous,  and  may         '  Clippenger  v.  Miller,  1  Pa.  R.  64. 
mean  that  either  to  name  them  or  to  not         '  Meehan  v.  Williams,  12  Wright  238. 
name  them  is  preferable :  see  Ibid.  p.  '  In  re  Dohner's  Assignees,   1  Barr 

431,   at  bottom.     But  in   Davidson   o.  104. 
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mate  for  his  protection.'  A  trustee  for  separate  use  of  a.  feme  covert, 
taking  subject  to  the  lien  of  a  judgment,  is  a  terre-tenant.'^  The  assignee 
of  a  ground-rent  is  a  terre-tenant  entitled  to  notice.'  In  general,  those 
only  who  claim  by  conveyance  subsequent  to  the  judgment,  or  have  an 
estate  which  is  bound  by  it,  are  entitled  to  notice  upon  a  scire  facias.* 
It  is  therefore  improper  to  make  parties  as  terre-tenants  persons  claim- 
ing under  an  adverse  title  to  the  original  defendant.'  For  even  if  they 
appear  and  plead,  they  are  not  concluded  by  the  judgment  against 
them."  So  a^  terre-tenant  who  parts  with  his  interest  between  the 
impetration  of  a  scire  facias  and  its  service,  need  not  be  made  a  party, 
though  perhaps  the  return  should  show  the  facts.'  So  one  who  has 
purchased  after  the  expiration  of  the  lien  is  not  a  terre-tenant,  and 
though  made  a  party  to  the  scire  facias  need  not  appear.'  And  an 
insolvent  assignee  who  has  not  given  bond,  is  not  a  terre-tenant  entitled 
to  notice.'  And  where  the  insolvent  debtor  himself  retains  possession 
of  land,  after  discharge,  his  assignees  not  having  given  security,  he 
retains  such  an  interest  in  the  land  as  constitutes  him  a  terre-tenant.^" 
And  a  general  assignee  for  the  benefit  of  creditors,  the  defendant 
remaining  in  possession,  is  not  a  terre-tenant,  but  service  made  on  the 
defendant  alone  is  sufficient.''  And  when  the  defendant  has  contracted 
to  sell,  but  still  remains  in  possession,  service  upon  him  alone  as  occu- 
pant is  sufficient  to  continue  the  lien  so  as  to  bind  the  equitable  interest 
of  the  vendee,  though  the  latter  be  not  served.'^ 

Act  of  1834.— Before  the  Act  of  February  24th  1834,  the  scire 
facias  to  revive  and  continue  the  lien  after  the  death  of  defendant,  was 
served  on  the  executors  and  administrators  alone,  as  representatives,  so 
far  as  regarded  the  existence  of  the  debt,  of  all  parties  interested  in 
the  estate,  whether  asjieirs,  devisees,  legatees,  distributees,  or  credit- 
ors." Ey  the  34th  section  of  that  act'*  it  is  enacted,  that  in  all  actions 
against  executors  or  administrators,  if  the  plaintiif  intends  to  charge 
the  real  estate  of  the  decedent,  he  must  make  the  widow,  and  heirs  or 
devisees,  and  the  guardians  of  such  as  are  minors,  parties  to  the  action. 
This  act  would  seem  to  include  proceedings  by  scire  facias  to  continue 
the  lien  of  a  judgment  obtained  against  the  decedent,  for  the  words  all 
actions  might  include  a  scire  facias,  which  is  an  action.  But  the  court, 
in  McMillan  v.  Red,''  Huston,  J.,  dissenting,  held  that  the  act  was  to 

'  Dengler  v.  Kichner,  1  Harris  41,  per  trial,  discharge  the  jury  from  giving  a 

Gibson,  (J.  J.  verdict  as  to  terre-tenants  thus  improper- 

''  Dickerson's  Appeal,  7  Barr  255.  ly  introduced,  for  it  would  have  no  effect 

'  Ehrman  v.  Davis,  D.  0.  Phila.,  10  on   their  title :  Jarrett  v.  Tomlinson,   'i 

P.  L.  J.  351.  W.  &  S.  114. 

*  Chahoon  v.  Hollenback,  16  S.  &  R,  '  Dickerson's  Appeal,  7  Barr  255,  per 
425  ;  Meconkey  v.  Rogers,  Bright.  Rep.  Bell,  J. 

450.  *  Dengler  v.  Kichner,  1  Harris  40. 

*  Jarrett  M.  Tomlinson,  3  W.  &  S.  114.  "Commonwealth  v.   Lelar   et    al.,    1 
«  Mitchell  I..  Hamilton,  8   Barr  486,     Harris  25. 

overruling   as   to   this   point   Minier  o.  "  Ibid. 

Saltmarsh,  5  Watts  293  ;  Drum  v.  Kelly,  "  Dnhner's  Appeal,  1  Barr  104,  citing 

10  Casey  415.     But  if  a  person  whose  1  Pa.  R.  71 ;  see  Geiger  v.  Hill,  1  Barr 

Jand  is  not  bound  by  the  judgment  has  509. 

been  warned   as  terre-tenant  under  the  "  Geiger  v.  Hill,  1  Barr  509. 

S'd.fa.,  and  appears  and  defends,  he  will  "  Irwin  v.  Nixon,  .1  Jones  427. 

be  personally  liable  for  costs  if  judgment  '*  Purd.  Dig.  288,  Pamph.  L.  79. 

be  given  for  plaintiff:  Haskins  v.  Low,  ''  4  W.  &  S.  237. 

5  Harris  64.     The  court  should,  on  the 
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be  confined  to  suits  originally  brought  against  the  representatives  of 
the  decedent,  and  does  not  extend  to  a  scire  facias  on  a  judgment 
obtained  against  the  decedent  himself.  In  the  subsequent  case  of 
Stoner  v.  Stroman,'  Kennedy,  J.,  said  obiter  a,nd  without  adverting  to 
McMillan  v.  Red,  "  it  may  now,  perhaps,  since  the  34th  section  of  the 
Act  of  February  24th  1834,  be  indispensably  necessary  to  make  the 
widow,  heirs,  &c.,  parties  to  the  scire  facias,  where  the  plaintiff 
intends  to  charge  the  real  estate  of  a  decedent."  ^ 

Service  and  return — Act  of  1798. — In  regard  to  service  of  the  writ, 
the  3d  section  of  the  Act  of  1798  ^  provides  that  it  shall  be  made  on  the 
terre-tenants  or  persons  occupying  the  lands  bound  by  the  judgment, 
and  also,  when  they  can  be  found,  on  the  defendants,  or  their  alienees, 
or  heirs,  executors,  &c.,  "  and  where  the  land  or  estate  is  not  in  the 
immediate  occupation  of  any  person,  and  the  defendant  or  defendants, 
his  or  their  feoffee  or  feoffees,  or  their  heirs,  executors,  or  administra- 
tors cannot  be  found,  proclamation  shall  be  made  in  open  court,  at  two 
succeeding  terms,  by  the  crier  of  the  court  in  which  such  proceedings 
may  be  instituted,  calling  on  all  persons  interested  to  show  cause  why 
such  judgment  should  not  be  revived." 

From  this  we  may  gather :  1.  If  the  land  is  occupied  by  any  one, 
the  writ  must  be  served.  2.  If  the  defendant  is  still  the  owner  of  the 
land,  he  must  be  served,  if  he  can  be  found ;  if  he  is  not  to  be  found, 
the  occupier  may  be  served.  3.  If  the  defendant  has  aliened  the  land, 
his  alienee  must  be  served,  if  he  can  be  found,  and  the  defendant  may 
also  be  served.  4.  If  the  alienee  cannot  be  found,  service  upon  the 
occupier  under  him  is  sufficient.^  5.  If  the  land  is  unoccupied,  and 
neither  the  defendant,  nor  his  alienee,  nor  their  heirs  or  representa- 
tives can  be  found,  proclamation  is  to  be  made  in  the  manner  required 
by  the  act.  But  notwithstanding  the  act  seems  to  require  a  proclama- 
tion, where  no  one  can  be  found  upon  whom  service  can  be  made,  yet 
this  is  never  done  except  by  strict  practitioners,  the  practice  having 
long  been  established  to  have  the  writ  returned  "  nihil"  in  such  cases, 
and  to  issue  an  alias  thereon,  and  have  that  also  returned  "  nihil," 
upon  which  a  judgment  of  revival  may  be  taken  for  default  of  appear- 
ance, two  "  nihils"  being  equivalent  to  a  service.* 

In  his  return,  the  sheriff  must  name  the  terre-tenants  upon  whom  he 
has  served  the  writ,  and  should  state  expressly  that  those  notified  were 
the  terre-tenants  in  fact  of  all  the  lands  bound  by  the  judgment.^  "  He 
ought  also  to  describe  the  land,  so  as  to  render  it  capable  of  being  iden- 
tified, of  which  they  were  respectively  terre-tenants.  It  is  very  desira- 
able  that  the  practice  in  this  respect  should  be  reformed  and  amended, 
so  that  not  only  the  tenants  may  be  apprised  of  the  specific  lands  they 

1  9  W.  &  S.  85.  party  secondarily,  if  at  all,  coDcerned ; 

'  The  scire  facias  to  charge  decedent's  and  it  is  more  reasonable  to  say,  that  the 

lands  will  be  hereafter  fully  discussed,  provision  for  the  service  of  the  defendant 

See  section  XII.  of  the  present  chapter,  is  but  directory,  and  that  the  provision 

'  Pard.  Dig.  572,  3  Smith's  Laws  331,  for  the  service  of  the  terre-tenant  is  per- 

5  Carey  &  Bioren's  Laws  345.  emptory :  Lusk  v.   Davidson,  3  Pa.  R. 

*  Service  of  the  writ  upon  the  terre-  229. 

tenants    is    indispensable,   though    fre-  '  Compher  v.  Anawalt,  2  Watts  490  ; 

quently  neglected  by  the  sheriff.     In  the  Chambers  v.  Carson,  2  Whart.  365. 

view  of  the  legislature,  the  terre-tenant  '  Chahoon  o.  Holienback,  16  S.  &  R. 

was  the  principal  party,  and  the  defend-  425. 
ant,  though  ostensibly  otherwise,  but  a 
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are  called  on  to  defend  ;  but,  in  case  of  judgment  being  rendered  ao^ainst 
them,  that  it  may  appear  upon  record  what  lands  holden  by  them  respec- 
tively are  bound  by  it.'" 

The  writ  ought  to  appear  from  the  return  to  have  been  served  upon 
the  persons  mentioned  in  the  act,^  or  it  should  appear  from  the  return, 
that  the  land  was  not  "  in  the  immediate  occupation  of  any  person,  and 
that  the  defendant,  &c.,  could  not  be  found."  One  or  other  of  these 
returns  ought  to  be  made  substantially  in  some  shape  by  the  sheriff,  if 
he  have  sufficient  time  before  the  return-day  of  the  writ  to  enable  him 
to  do  so  ;  if  not,  then  he  should  return,  "■tarde  venit."^ 

Proceedings  after  the  return  or  proclamation. — On  proof  of  due 
service  of  the  scire  facias,  or  on  proclamation  having  been  made  in 
the  manner  hereinbefore  set  forth,  the  court  from  which  the  said  writ 
may  have  issued,  shall,  unless  sufficient  cause  to  prevent  the  same  is 
shown  at  or  before  the  second  term  subsequent  to  the  issuing  of  such 
writ,  direct  and  order  the  revival  of  any  such  judgment,  during  another 
period  of  five  years,  against  the  real  estate  of  such  defendant  or 
defendants.* 

If  the  scire  facias  be  returned  "  served,"  it  is  not  the  practice  to 
wait  until  the  second  term,  agreeably  to  the  act,  but  judgment  is 
entered  on  the  first  Saturday  of  the  first  term  if  no  appearance  be 
entere^. 

Where  the  terre-tenant  has  been  served,  but  neglects  to  appear  and 
defend,  he  will  be  concluded  by  the  judgment.'' 

Judgment  for  default  of  appearance  may  be  taken  against  all  per- 
sons who  have  been  served  but  have  neglected  to  appear.  And  also 
where  two  successive  writs  of  scire  facias  have  been  returned  "  nihil" 
judgment  may  be  taken  by  default,  two  "  nihils"  being  equivalent  to 
a  service.' 

Proceedings  upon  scire  facias  are  within  the  act  authorizing  judg- 
ments by  default  against  the  defendant,  to  be  taken  on  the  third  Satur- 
day after  each  return-day,  if  no  affidavit  of  defence  be  filed  before 
that  time.'^  This  provision  at  first  was  confined  to  the  District  Court 
of  Philadelphia,  which  was  established  by  that  act,  but  it  was  subse- 
quently extended  to  the  Court  of  Nisi  Prius  in  Philadelphia,*  to  the 
Common  Pleas  of  Philadelphia,'  to  the  Common  Pleas  of  Mercer,'"  to 
the  Common  Pleas  of  Schuylkill,"  of  Berks  and  Tioga,'^  of  Delaware.'* 

'  Minier  v.  Saltmarsh,  5  Watts  300,  Chambers  v.  Carson,  2  Whart.  365.     In 

per  Kennedy,  J.  order  to  have  judgment  by  default  after 

^  The  appearance  and  confession  of  two  nihils  on  the  quarto  die  post,  the 

judgment  on  a  scire  facias  to  revive,  by  second  scire  facias  must  have  issued, 

a  terre-tenant  not  named  in  the  writ,  is  a  at  least. 

waiver  of  any  defect  in  the  sheriff's  re-  '  Act  of  March  28th  1835,  §  2,  Purd. 

turn  of  service  as  to  him :  Dickerson's  Dig.  337,  Pamph.  L.  89. 

Appeal,  7  Barr  255.  ^  By  the  Act  of  July  26th  1842,  i  7, 

'Westmoreland  Bank   v.   Rainey,  1  Purd.  Dig.  930,  Pamph.  L.  431. 

Watts  33,  per  Kennedy,  J.  '  By  the  Act  of  April  14th  1846,  §  1, 

*  Act  of  4th  April   1798,  §  3,  Purd.  Purd.  Dig.  804,  Pamph.  L.  328. 

Dig.  572,  Pamph.  L.  331.  '"  By  the  Act  of  February  11th  1847, 

*  Kichner  v.  Dengler,  1  Watts  425.  §  1,  Purd.  Dig.  804,  Pamph.  L.  85. 
But  a  person  who  has  purchased  after  "  By  the  Act  of  April  14th  1851, 1  14, 
the  expiration  of  the  lien  is  not  a  terre-  Purd.  Dig.  804,  note  h,  Pamph.  L.  625. 
tenant,  and,  if  served,  need  not  appear:  '^  By  the  Act  of  April  21st  1852,  J  1, 
Dengler  v.  Kichner,  1  Harris  41,  per  Purd.  Dig.  804,  note  h,  Pamph.  L.  386. 
Gibson,  C.  J.  "  By  the  Act  of  April  17th  1861,  g  1, 

*  Compher  v.  Anawalt,  2  Watts  490;  Purd.  Dig.  804,  note  h,  Pamph.  L.  318. 
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For  the  practice  in  regard  to  Affidavits  of  Defence  the  reader  ia 
referred  to  the  chapter  on  "  Judgment  by  Default"  in  Volume  I. 

The  terre-tenant  may  confess  judgment  on  the  scire  facias,  if  he  see 
fit,  just  as  in  other  actions.'  And  a  trustee  for  separate  use  of  feme 
covert  taking  subject  to  the  lien  of  a  judgment,  may  continue  the  lien 
by  a  voluntary  appearance  to  the  scire  facias  and  confession  of  judg- 
ment.^ But  of  course,  in  order  to  continue  the  lien,  the  party  confess- 
ing judgment  must  have  a  sufficient  interest  in  the  land,  and  a  judg- 
ment Confessed  by  one  of  several  does  not  conclude  the  others.  If  the 
plaintiflF  have  made  all  the  terre-tenants  parties,  he  cannot  drop  one  and 
proceed  against  the  others  ;  and  if  he  enter  a  nolle  prosequi  as  to  one 
it  will  operate  in  favor  of  the  others.  Therefore,  where  on  the  trial  of 
the  scire  facias  the  plaintiff  had  a  verdict,  and  the  defendants  moved 
for  a  new  trial,  which  was  granted  as  to  two  of  the  terre-tenants  and 
refused  as  to  the  third,  and  the  plaintiff  then  suffered  a  nonsuit  as  to 
the  two,  and  the  court  directed  judgment  to  be  entered  on  the  verdict 
against  the  other ;  this  was  held  to  be  erroneous.^ 

If  the  defendants  or  terre-tenants  appear  and  take  defence,  they 
may  plead  to  the  writ,  a  declaration  not  being  necessary  in  Pennsyl- 
vania, and  in  fact  being  seldom  filed,  though  to  do  so  is  not  improper.* 
But  an  appearance  to  a  writ  returned  tarde  venit  is  null,  unless  accepted 
by  the  plaintiff.' 

A  scire  facias  may  be  arbitrated  under  the  Compulsory  Arbitration 
Act,^  and  the  plea  of  nul  tiel  record  does  not  exempt  the  ease  from 
arbitration,  but  the  arbitrators  have  jurisdiction  of  the  whole  case.' 

Defences. — The  defendant  may  deny  the  original  judgment  alto- 
gether,* or  he  may  plead  some  matter  of  discharge  which  has  occurred 
since  the  judgment,  such  as  satisfaction  ;'  and  any  equitable  defence 
arising  since  the  judgment  may  be  made  use  of.'" 

But  in  no  case  nor  in  any  circumstances  can  the  merits  of  the  original 
judgments  be  inquired  into  on  a  scire  facias  to  revive  it,"  nor  is  it  a 
ground  of  defence  that  the  original  judgment  was  entered  irregularly 
or  without  authority,'^  nor  that  payment  was  made  before  the  judgment 
was  entered."     And  in  general,  no  matter  that  might  have  been  taken 

'  If  a  terre-tenant  not  named  in  the  ■"  Wright  v.  Knepper,   1   Ban-  361 ; 
writ  appear  and  confess  judgment,  it  is  McCarty  v.  Springer,  3  Pa.  R.  157. 
a  waiver  of  any  defect  in  the  sheriff's  "  Oardesaw.  Humes,  wftisu^ra;  Mitch- 
return  of  service  as  to  him :  Dickerson's  ell  v.  Kintzer,  5   Barr  216 ;  Barber  v. 
Appeal,  7  Barr  255.  Chandler,  5  Harris  48 ;  Evans  v.  Mey- 
^  Dickerson's  Appeal,  7  Barr  255.  lert,  7  Harris  402  ;  Eldred  v.  Hazlett,  2 
'  Maus  i).  Maus,  5  Watts  319.  Wright   16;    Silverthorn   v.   Townsend, 
*  Kean  v.  Franklin,  5  S.  &  R.  147.  1  Wright  263  ;   Lysle  ».  Williams,  15  S. 
»  Davidson  v.  Thornton,  7  Barr  128.  &  R.  135.     In  this  case  the  defendant 
'  Act  of  June  16th  1836,  Purd.  Dig.  offered,  on  the  trial  of  the  scire  facias, 
53,  &c.,  Pamph.  L.  719,  &o.  to   prove   that  the   original   judgment, 
_'  Lange  w.  Stouffer,  4  Harris  251.    In  which  had  been  entered  on  warrant  of 
this  case  there  were  other  pleas,  viz.,  attorney,  was  a  usurious  transaction  and 
payment,  and  payment  with  leave.    Gib-  it  was  held  that  the  evidence  was  rightly 
SON,  C.  J.,  said,  it  may  be  that  a  cause  rejected ;  but  the  court  might,  if  so  re- 
depending  exclusively  on  an  issue  of  law  quested,   have  dismissed  the  jury  and 
is  not  within  the  purview  of  the  act ;  but  directed  an  issue  to  try  the  facts  alleged 
it  is  more  reasonable  that  an  issue  of  in  the  offer  of  the  defendant, 
fact  should  draw  other  issues  to  it  than  "  Davidson  v.  Thornton,  7  Barr  128  • 
be  drawn  by  them  ;  Ibid.  p.  252-3.  Hersch  v.  Groff,  2  W.  &  S.'449  ;  but  lea 
«  Cardesa  v.  Humes,  5  S.  &  R.  68-9.  Hall  i\  Boyd,  6  Barr  267. 
°  Ibid.  "  iMoVeagh  v.  Little,  7  Barr  279. 
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advantage  of  in  the  original  suit  can  be  introduced  as  a  defence  to  the 
scire  facias  to  revive.^  Hence,  a  party  to  a  scire  facias  to  revive  the 
lien  cannot  impeach  the  original  judgment,  by  showing  that  the  bond 
on  which  it  was  entered  had  previously  been  altered  without  the 
obligor's  consent.^ 

In  England  where  there  are  several  terre-tenants  and  one  has  not 
been  warned,  the  others  may  plead  this,  and  compel  the  plaintiif  to 
take  out  another  writ,  and  make  the  other  tenant  a  party  to  the  pro- 
ceeding, and  they  cannot  be  compelled  to  answer  further  till  this  be 
done.^  But  it  has  been  doubted  whether  that  could  be  done  here  under 
the  Act  of  1798/ 

A  mere  occupier  who  was  served  cannot  by  appearing  and  pleading 
"  nihil  in  terris  "  prevent  the  plaintiff  from  having  his  judgment  of 
revival.  The  proceeding  is  in  rem,  and  does  not  affect  him  even  so 
far  as  to  make  him  responsible  for  costs.  He  ought  not  to  have  been 
served  as  terre-tenant,  but  he  cannot  take  advantage  of  that  to  defeat 
the  revival  of  the  judgment  against  the  lands.^ 

Upon  a  scire  facias  to  revive  a  judgment  against  the  defendant  and 
terre-tenants,  parol  evidence  is  admissible  on  the  part  of  the  terre- 
tenants  of  a  collateral  agreement  between  the  original  parties,  con- 
temporaneous or  subsequent,  to  restrain  the  lien  of  the  judgment  to 
particular  land."  Such  defence  should,  it  seems,  be  taken  by  the  terre- 
tenants  separately  ;  but  where  this  has  not  been  the  case,  the  Supreme 
Court  will  not  regard  the  error  of  form.'' 

It  is  no  defence  to  a  scire  facias  on  a  judgment  that  the  defendant 
has  been  discharged  by  the  Insolvent  Act ;  his  lands  remain  after  his 
assignment  and  discharge  subject,  as  before,  to  proceedings  by  mort- 
gagees and  judgment-creditors.' 

The  same  rules  in  regard  to  matters  of  defence  hold  on  a  second 
revival  by  scire  facias,  which  have  been  above  given  in  regard  to  a 
first  revival,  i.  e.  generally  that  nothing  can  be  then  pleaded  which 
might  have  iDeen  taken  advantage  of  before.  Thus,  evidence  of  a  pay- 
ment cannot  be  given  on  a  second  s«Ve /ffl«'as,  which  might  have  been 
pleaded  in  the  first  scire  facias.^  So  in  the  case  of  a  scire  facias  to 
revive  a  judgment  of  revival,  a  plea  that  the  defendant  was  discharged 
as  a  bankrupt  at  a  time  which  was  after  the  original  judgment,  but 
before  the  judgment  of  revival,  was  bad.'" 

1  Cardesa  v.  Humes,  5  S.  &  R.  68.  ment  was  entered  without  authority, 
Where  a  judgment  has  been  obtained  that  it  was  fraudulent,  or  otherwise 
surreptitiously,  it  will  be  set  aside  on  wholly  irregular :  Ulrich  v.  Voneida,  1 
motion,  and  where  it  is  suffered  by  con-  Pa.  R.  245 ;  though  see  Hauer's  Appeal, 
fession,  or  default,  if  there  be  a  defence  5  W.  &  S.  474. 

of  which   the   party  was   ignorant,   or         *  Jefferson  v.  Morton,  2  Saund.  Rep. 

which  arose  afterwards,  the  court,  to  give  8,  p.  et  seg^.,  also  note  (10)  by  Sergeant 

him  the  advantage  of  it,  will  open  the  "Williams,  p.  9,  a. 

judgment.     But  in  no  other  way  can  the  ^  Maus   v.   Maus,   5  Watts  320,   per 

equitable  power  of  the  court  be  inter-  Kennect,  J. 

posed:   Ibid,  per  Gibson,  J.     And  see         ^  Nicholas  w.  Phelps,  3  Harris  36. 

Braddee  v.  Brownfield,  4  Watts  475,  per         *  Sankey  v.  Reed,  2  Jones  95. 

Gibson,  C.  J.,  to  the  same  effect ;  Com-  '  Ibid. 

pher  V.  Anawalt,  2  Watts  490.  *  Clark  v.  Israel,  6  Binn.  391. 

2  Withers  v.  Haines,  2  Barr  435.  It  *•'  1  Pet.  C.  C.  Rep.  441 ;  Hood  v.  Kean. 
was,  however,  once  thought  competent  11  S.  &  R.  292-3. 

for   a   terre-tenant  brought  in  by  scire        '°  Stewart  v.  Colwell,  12  Harris  67. 
facias,  to  show  that  the  original  judg- 
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The  payment  of  the  debt  and  interest  due  upon  a  judgment  confessed 
by  a  vendee  for  an  instalment  of  the  purchase-money,  and  an  acknow- 
ledgment by  the  plaintiiF  upon  the  docket  of  the  receipt  of  such  pay- 
ment, is  not  an  entire  satisfaction  of  the  judgment ;  and  a  scire  facias 
may  be  maintained  to  revive  that  judgment  as  to  the  costs  against  a 
terre-tenant  of  land  bound  by  it.  But  if  the  executors  of  the  vendor, 
plaintiff  in  such  judgment,  subsequently  to  the  entry  of  the  judgment, 
conveyed  the  land  to  the  vendee,  "  free  and  clear  from  all  the  estate 
of  their  testator,  and  his  heirs  or  executors,"  the  -whole  purchase- 
money  being  advanced  before  it  was  due  by  him  who  afterwards  be- 
came the  terre-tenant,  the  transaction  indicates  the  inteiltion  of  all 
parties  to  have  been  to  enable  the  vendee  to  make  a  clear  title  to  such 
terre-tenant,  and  the  expressions  in  the  deed  to  the  vendee  will  dis- 
charge the  land,  and  no  scire  facias  can,  under  such  circumstances,  be 
maintained  against  the  terre-tenant} 

Where  a  joint  judgment  is  entered  against  principal  and  surety  in  a 
scire /acj'as^thereon,  the  surety  may  show  in  discharge  the  release  by 
the  plaintiiF  of  lands  of  his  principal.^  But  as  this  defence  is  purely 
equitable,  it  should  be  specially  pleaded  ;  it  is  not  proper  to  give  it  in 
evidence  under  the  plea  of  payment  with  leave,  &c.^ 

On  the  trial  of  a  scire  facias  to  revive  a  judgment  with  notice  to 
terre-tenants,  it  is  competent  for  the  plaintiiF  to  give  evidence  of  the 
declarations  of  one  under  whom  the  terre-tenants  claim  title,  made 
while  he  was  the  owner  of  the  land.* 

Though  a  judgment  against  a  defendant  by  default  for  want  of 
appearance  without  filing  a  declaration  is  erroneous,  it  is  not  a  nullity, 
but  must  be  deemed  a  judgment  on  the  issue  of  nul  tiel  record  in  a 
scire  facias  upon  it.° 

Evidence  and  witness. — A  terre-tenant  is  on  the  ground  of  interest 
incompetent  as  a  witness  on  the  trial  of  a  scire  facias,  for  the  purpose 
of  showing  the  lien  is  discharged.' 

(2).  By  Amicable  Scire  Facias  and   Confession  of  Judgment 
thereon. 

The  issuing  of  the  writ  of  scire  facias  may  be  dispensed  with  by 
the  agreement  of  the  parties,  and  the  action  entered  amicably  as  in 
other  cases.  This  practice  is  very  ancient  in  Pennsylvania,  and  very 
convenient.  The  writ  required  by  the  act  is  there  considered  as  having 
been  issued  and  may  be  filed  at  any  time  ;  and  the  not  filing  it  is  one 
of  those  palpable  omissions  which  the  Supreme  Court,  on  error  brought, 
would  supply  ;  a  clerical  error  which  they  would  always  amend,  and 
treat  as  having  been  already  amended.'  Since  Act  1827  nothing  will 
avail  to  continue  lien  e^fcept  scire  facias  to  revive  or  amicable  revival.* 

The  above  remarks  apply  merely  to  the  amicable  commencement  of 
the  proceeding  to  revive  a  judgment.  After  the  suit  has  been  thus 
amicably  commenced,  it  may,  however,  proceed  just  as  an  ordinary 
suit  on  a  scire  facias.  But  there  are  often  cases  where  the  defendant 
or  terre-tenants  have  no  defence  to  make  to  the  revival  of  the  judgment. 

'  Altman  v.   Klingenamith,  6  Watts         '  Hersoh  u.  Groff,  2  W.  &  S.  449. 
445.  "  Kuester  v.  Keck,  8  W.  &  S.  16. 

2  Holt  V.  Bodey,  6  Harris  207.  '  Morris  v.  Buckley,  11  S.  &  R.  168. 

'  Ibid.  8  Gloninger  u.  Hazard  &  Erp,  4  Phila. 

'  Maus  V.  Maus,  5  Watts  315.  354. 
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In  such  cases  to  save  costs  it  is  the  practice  to  enter  an  amicable  scire 
facias  and  confess  judgment  thereon,  which  will  have  the  same  force 
and  effect  as  a  formal  judgment  of  revival  rendered  by  the  court  after 
verdict  for  the  plaintiff.' 

No  particular  form  is  requisite,  but  the  one  given  below  has  been 
employed.^ 

The  amicable  scire  facias  must  be  docketed  in  order  to  its  validity ; 
it  is  not  sufiBcient  that  the  paper  containing  the  agreement  and  confes- 
sion of  judgment  thereon  was  filed  among  the  papers  in  the  prothono- 
tary's  office,  after  having  been  endorsed  by  him  with  the  term  and 
number  of  a  new  action,  and  that  a  note  of  the  amicable  scire  facias 
was  made  upon  the  docket  of  the  original  judgment.^ 

^t  is,  however,  essential  to  the  continuance  of  the  lien  of  the  judg- 
ment, that  the  terre-tenant  should  be  made  a  party  to  the  proceeding 
upon  the  scire  facias.  Where,  therefore,  land  had  been  conveyed  by 
the  defendant  after  the  date  of  the  judgment  and  an  amicable  scire 
facias  issued  within  the  five  years,  upon  which  judgment  was  confessed 
by  the  original  defendant,  but  the  writ  was  not  served  upon  the  vendee, 
it  was  held  that  the  lien  of  the  judgment  expired  after  the  five  years  as 
against  the  terre-tenant.*' 

A  confession  of  judgment  of  revival  signed  by  the  defendant  alone 
is  valid  as  against  judgment-creditors  subsequent  to  the  original  judg- 
ment.^ And  it  has  been  decided  that  a  judgment  confessed  on  an 
amicable  scire  facias  to  revive  a  judgment,  is  a  valid  lien  against  sub- 
sequent encumbrances,  though  the  original  judgment  did  not  legally 
exist,^  or  was  void.' 

An  amicable  scire  facias  by  A.  v.  B.,  and  an  agreement  referring 

^  Lesher  v.  Gillingham,  17  S.    &  R.  had  issued  out  of  said  court  to  revive 

123.  said  judgment,  and  due  proceedings  been 

■■'  The  form  which   follows  is   taken  had  thereon  to  final  judgment,  hereby 

from  the   case  of  McCIeary's  Appeal,  1  releasing  all  errors. 

W.  &  S.  299,  where  it  seems  to  have        Witness  my  hand  and  seal  this 

met  with  no  objection.  day  of a.  d. . 

.    T)    ]  In  the  Court  of  Common  Pleas  In  presence  of  )  C.  D.  [l.  s.] 

^■^-   I      of County,  of Term,  X.  Y.  ' 


r"n    r    ^■i'- •  W.  Z. 

^-  "■  J      No. .  '  McCIeary's  Appeal,  1  W.  &  S.  299 ; 

Enter  amicable   scire  facias  in   this  Reed's  Appeal,  7  Barr  66. 
case  to  reviTC  a  certain  judgment  here-         *  Lusk   v.   Davidson,  3    Pa.  R.  229 ; 

tofote  entered  in  this  court  of Term,  Sinkett  w.  Wunder,  1  Miles  361.     Per- 

A.  D. ,  No. ,  against  the  said  C.  haps   the   proper    course    in   such   case 

D.  in  favor  of  the  said  A.  B.  for ,  would  be  to  make  the  terre-tenant  a  party 

(with  interest  and  costs).  to  the  confession  of  judgment  upon  the 

Signed)        A.  B.  am.  sci.fa.    If  he  declines  to  become  a 

C.  D.  party,  it  is  impossible   to  continue  the 

To  L.  M.  Esq.,  lien  as  to  his  lands  by  an  amicable  sci. 

Prothonotary  of Co.  fa. :  the  proceeding  should  then  be  by 

I  agree  to  the  above  amicable  scire  the  ordinary  sci.  fa.   as   previously  de- 

facias  to  revive  judgment  and  confess  scribed. 

judgment  on  the  same  for ,  that         *  Reed's  Appeal,  7  Barr  65.     Amica- 

being  the  amount  of  the  original  judg-  ble  revivals  generally,  have  only  the  sig- 

ment  (with  interest  and  costs  added),  nature    of    the    defendant:    Ibid.,   per 

and  do  hereby  authorize  and  empower  Buknside,  J. 

the  prothonotary  of county  to  enter         *  Ramsey  v.  Linn,  2  Rawle  229. 

the  same  against ,  in  favor  of  the         '  Buehler    v.    Bufington,   7   Wright 

said  plaintiff,  which  is  to  have  the  same  279. 
effect  in  law  as  if  a  writ  of  scire  facias 
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by  term  and  number  to  several  judgments  by  A.  v.  B.,  and  by  third 
persons  to  A.'s  use  v.  B.,  and  one  judgment  confessed  thereon  for  the 
whole  amount,  with  reference  to  the  calculation  filed,  is  sufficient  com- 
pliance with  the  act.^  And  where  such  consolidated  judgment  was 
afterwards  included  in  a  similar  agreement  with  several  other  original 
judgments,  and  one  judgment  confessed  for  the  whole,  that  judgment  is 
also  sufficient  to  revive  the  liens.^ 

One  of  two  defendants  on  a  judgment  authorized  in  writing  an  attor- 
ney of  the  court  to  enter  his  appearance  for  the  defendants,  and  to 
consent  to  the  revival  of  the  judgment  by  amicable  scire  facias.  The 
attorney  confessed  judgment  for  both,  and  the  judgment  of  revival  was 
held  to  be  valid.* 

A  trustee  for  the  separate  use  of  a  feme  covert,  taking  subject  to 
the  lien  of  a  judgment,  may  continue  the  lien  by  voluntarily  appearing 
to  the  scire  facias  and  confessing  judgment  thereon.^     So  an  adminis- 
trator can  confess  judgment  and  waive  inquisition.^ 
(3).  By  Agreement. 

Act  of  1827. — The  Act  of  1827  authorizes  a  revival  of  the  judg- 
ment, "  by  agreement  of  the  parties  and  terre-tenants  filed  in  writing, 
and  entered  on  the  proper  docket."  These  words  hardly  seem  to  be  con- 
fined to  the  revival  by  formal  entry  of  an  amicable  scire  facias  and  con- 
fession of  judgment  thereon,  which  has  just  been  explained,  although 
they  certainly  include  this  practice.  From  the  plain  words  of  the  act 
a  simple  agreement  between  the  plaintiff  in  the  judgment  and  the 
defendant,  terre-tenants,  &c.,  is  effectual  to  continue  the  lien,  if  duly 
filed  and  docketed.  In  Boal's  Appeal,  the  court  decided  that  a  written 
acknowledgment,  by  the  defendant  in  a  judgment,  that  it  is  in  full 
force,  entered  on  the  docket  of  the  court,  is  as  effectual  against  subse- 
quent judgment-creditors  to  keep  the  judgment  alive  as  a  scire  facias.^ 
And  in  James's  Appeal,^  a  simple  agreement  of  revival  between  the 
plaintiff  and  one  to  whom  the  defendant  had  aliened  the  land  bound  by 
the  judgment,  which  recited  the  judgment,  and  had  been  duly  filed  and 
docketed,  was  held  to  be  sufficient  to  continue  the  lien  upon  the  lands. 
And  the  court  also  decided  that  the  defendant  who  had  parted  with 
the  land  need  not  be  made  a  party  to  an  agreement  to  revive  the  judg- 
ment against  him  by  which  the  land  was  bound.  And  the  validity  of 
a  revival  by  simple  agreement  between  the  parties  and  terre-tenants, 
is  to  be  inferred  from  the  opinion  of  the  court  in  Armstrong's  Appeal.* 
But  in  Armstrong's  Appeal'  the  Supreme  Court  inflicted  a  serious 
wound  on  the  confidence  which  had  been  reposed  in  this  informal  mode 
of  continuing  the  lien  of  a  judgment.  In  that  case  the  judgment  had 
been  several  times  revived  by  agreements  between  the  plaintiff  and 
defendant.  Just  before  the  filing  of  the  last  of  these  agreements  the 
defendant  had  conveyed  the  land  to  Armstrong ;  but  Armstrong  had 
not  placed  his  deed  upon  record,  and  the  defendant,  and  the  other  per- 
sons who  had  been  his  tenants,  continued  to  occupy  the  several  tracts 

,     '  Reed's   Appeal,   7   Barr    65.     The  » Hunt    v.    Devling,    8  Watts    403 ; 

Act  of  March  26th  1827,  is  here  referred  Bennett  o.  Fulmer,  13  Wright  155. 

to,  hut   see  post,  "  Revivals  by  Agree-  *  2  Rawle  37. 

nient.'-  '  2  Casey  184. 

''  Ibid.  8  5  W.  &  S.  355,  et  sea. 

3  King  V.  Cartee,  1  Barr  147.  »  Ibid. 

*  Dickerson's  Appeal,  7  Barr  255. 
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as  before.  There  was  then  no  change  of  tenancy,  no  deed  recorded, 
nothing  to  indicate  the  change  of  property.  Under  these  circumstances 
the  court  below  were  of  the  opinion  that  the  judgment  was  sufficiently 
revived  against  the  land.  On  appeal,  the  opinion  of  the  Supreme 
Court,  as  delivered  by  Sergeant,  J.,  was  as  follows :  "  The  act  enact? 
as  to  revivals  by  agreement,  that  they  shall  be  'by  agreement  of  the  par- 
ties and  terre-tenants  filed  in  wrijiing,  and  entered  on  the  proper  docket.' 
That  has  not  been  done  in  the  present  case.  The  agreement  of  the  4th 
of  June  1841  was  signed  only  by  Beck  with  the  defendant  in  the  prior 
judgment,  and  not  by  Armstrong  who  had  become  the  owner  by  a  con- 
veyance from  Beckwith  after  that  judgment,  and  whose  creditors  now  con- 
test the  lien  of  this  revival.  But  it  is  said,  that  Armstrong's  deed  was 
not  recorded,  and  the  plaintiff  ought  to  be  excused  for  not  making  him 
a  party,  because  he  had  no  means  of  knowing  from  the  records  of 
deeds  the  existence  of  such  a  conveyance  from  Beckwith.  The  answer 
is  that  he  has  chosen  to  risk  this.  If  he  meant  to  be  secure  at  all 
events,  he  might  have  issued  a  scire  facias  within  the  five  years,  and 
had  it  served  on  Beckwith,  and  also  on  the  occupiers  who  were  then  in 
possession  as  tenants  of  Armstrong,  and  who,  it  is  to  be  presumed, 
would  have  given  him  notice,  because  it  was  their  duty  to  do  so  ;  but 
whether  they  would  or  not,  such  service  is  by  the  2d  section  of  the  Act 
of  1798  made  effectual,  as  far  as  regards  the  terre-tenants.  *  *  *  * 
We  are,  therefore,  of  opinion  that  the  lien  of  the  judgment  not  being 
duly  revived  was  lost,  and  that  the  expiration  of  the  lien  may  be  objected 
to  by  the  lien-creditors  of  the  grantee,  as  well  as  by  the  grantee  himself." 

Act  of  1849. — This  would  at  once  have  put  an  end  to  the  practice 
of  reviving  judgments  by  agreement  as  well  as  by  amicable  scire 
facias,  and  would  indeed  have  shaken  the  security  of  all  revivals 
whatever,  since  no  one  could  be  sure  that  the  defendant  had  not  made 
a  secret  conveyance  of  all  his  lands  prior  to  the  revival,  and  few  per- 
sons, when  the  land  is  ostensibly  owned  by  the  defendant,  go  to  the 
length  even  in  an  action  of  scire  facias  of  serving  the  writ  upon  the 
occupiers  who  are  apparently  his  tenants  for  years  ;  but  the  legislature 
has  since  interposed  and  enacted  that,  "  In  all  cases  where  a  judgment 
has  been  or  shall  be  regularly  revived  between  the  original  parties, 
the  period  of  five  years  during  which  the  lien  of  the  judgment  con- 
tinues, shall  only  commence  to  run  in  favor  of  the  terre-tenant,  from  ' 
the  time  that  he  or  she  has  placed  their  deed  on  record :  Provided, 
That  this  act  shall  not  extend  to  any  cases  which  have  been  finally 
adjudicated,  or  when  the  terre-tenant  is  in  actual  possession  of  the 
land  bound  by  such  judgment  by  himself  or  tenant."' 

A  judgment  for  $91,500  was  amicably  revived,  with  an  agreement 
annexed,  that  it  was  "  revived  for  the  sum  of  $9240,  the  whole  amount 
for  which  the  same  was  given  having  been  fully  paid  and  satisfied, 
except  the  debt  due  to  the  Bank  of  North  America,  of  which  the  prin- 
cipal is  $4620 :"  Held,  it  was  revived  as  security  for  the  debt  due  the 

'  Act  of  April  16th  1849,  |  8,  Purd.  was  certainly  in  possession  of  the  lands 

Dig.  573,  Pamph.  L.  604.     It  may  well  by  his  tenants.  (Ed.)    The  law  and  prac- 

be  doubted,  whether  the  last  clause  of  the  tioe  relative  to  law  and  practice  in  sci. 

proviso  does  not  completely  nullify  the  fa.  to  have   execution   and  revive  lien 

presumed   intention   of    the  legislature,  are  discussed   in  Sinkett  v.  Wander,  1 

The  terre-tenant  in  Armstrong's  Appeal,  Miles  361,  per  Barnes,  P.  J. 
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bank,  and  that  debt  was  the  principal  of  $4620,  with  whatever  interest 
should  be  afterwards  adjusted  by  the  parties,  by  the  court  or  a  jury. 
The  agreement,  although  filed  of  record,  is  collateral  to  the  judgment, 
not  a  part  of  it,  and  may  be  explained,  though  it  may  not  be  contra- 
dicted, by  parol  evidence.* 

Since  the  Act  of  March  24th  1827,  nothing  will  avail  to  continue 
the  lien  of  a  judgment  beyond  five  years,  except  an  amicable  revival, 
or  the  issuing  of  a  scire  facias  within  that  period.?  Nor  can  it  be  con- 
tinued by  scire  facias  as  against  subsequent  judgment-creditors  without 
actual  notice,  unless  iudgment  absolute  be  entered  on  the  lien-docket.' 

Judgment,  its  nature  and  effect. — Judgment  of  revival  is  a  judg- 
ment quod  recuperet,  except  in  ejectment.*  Hence,  it  embraces  the 
interest  due  on  the  original  judgment  ;^  and  if  there  be  several  succes- 
sive revivals,  the  plaintiif  has  a  right  to  charge  interest  on  the  aggre- 
gate amount  of  principal  and  interest  du4  at  the  time  of  rendering 
judgment  on  each  scire  facias.  That  is  to  say,  the  principal  of  the 
original  judgment,  and  the  interest  due  on  it  up  to  the  judgment  on 
the  first  scire  facias,  constitute  the  amount  of  the  judgment  of  revival, 
and  so  on  in  each  succeeding  judgment  of  revival.'  "  Accordingly, 
every  succeeding  scire  facias  that  is  sued  out,  recites  the  judgment 
on  the  last  preceding  scire  facias,  and  the-judgment  given  thereon  is 
for  the  amount  of  the  judgment  so  recited,  with  interest  thereon  from 
its  date  to  the  entry  of  the  new  judgment.  By  this  course  the  scire 
facias  is  made  to  subserve  a  double  purpose,  to  wit :  first,  that  of  con- 
tinuing the  lien  of  the  original  judgment  down  and  connecting  it  with 
the  judgment  entered  in  each  succeeding  scire  facias,  so  that  the  origin 
of  the  lien  still  continues  to  be  the  same,  while  the  amount  thereof  is 
constantly  increasing  by  lapse  of  time,  and  the  costs  accruing  upon 
the  several  judgments  of  revival ;  and  second,  that  of  recovering  inte- 
rest upon  the  original  judgment,  which  can  only  be  done  in  England 
by  bringing  an  action  of  debt  on  it."^  Where  no  defence  is  made  to 
the  scire  facias,  it  is  the  business  of  the  prothonotary,  upon  the  judg- 
ment being  entered,  to  calculate  the  interest,  and  thus  ascertain  the 
amount  for  which  the  judgment  ought  to  be  entered,  and  to  set  it  down 
upon  the  record  thereof.  And  should  he  happen  to  commit  an 
error  in  doing  so,  either  by  making  it  more  or  less  than  it  ought  to 
be,  there  is  no  doubt  but  it  may  be  corrected  afterwards  at  almost 
any  time,  before  being  paid.*  The  original  and  the  revived  judgments 
are  to  a  certain  extent  the  same,  so  that  a  reversal  of  the  original 
judgment  is  a  reversal  of  the  judgment  of  revival.^  But  a  reversal 
of  the  judgment  on  the  scire  facias  does  not  aiFect  the  original  judg- 
ment.""    Judgment  on  a  scire  facias  to  revive  a  judgment  against  a 

1  Nixon  V.  McCallmont,  6  W.   &   S.  ^  Fries  v.  Watson,  5   S.   &  R.   220 ; 

159.  Meason's  Estate,  5  Watts  464. 

^  Gloniger  v.  Hazard  &  Erp,  4  Phila.         °  Fries  v.    Watson,  5    S.   &   R.   220. 

B.  354.  This  case  extended  to  the  scire  facias 

^  Stephens'  Appeal,  2  Wright  9.  under  the  Act  of  1798,  the  effect  which 

*  Meason's     Estate,    5     Watts     464 ;  had  been  ascribed  in  Berryhill  u.  Wells, 

Shaeffer  v.  Child,  7  Watts  86;  Foster  5  Binn.  56,  to  the  sci. /a.  guarc  ea:.  non. 
V.   Fox,  4  W.  &  S.   95.     From   this  it         '  Maus  ».   Maus,    5  Watts  318,  per 

would  seem  to  follow  that  execution  can  Kennedy,  J. 
issue  after  judgment  to  revive  the  lien,  *  Ibid. 

without  another  sci.  fa.  to  obtain  execu-         '  Ranck  et  al.  v.  Becker,  12  S.  &  R. 

tion  :  yieaaoa's  Estate,  ubi  supra  per  cu-  427. 
riam.  '"  Ibid. 
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decedent  may  be  entered  against  his  administrators,  and  an  occupier 
who  was  in  possession  at  the  time  the  writ  was  sued  out,  but  who  had 
subsequently  left  the  premises  before  service.^ 

A  recovery  and  judgment  upon  a  scire  facias  to  revive  is  a  bar  to 
any  subsequent  recovery  upon  the  original  judgment.^  Hence  each 
successive  scire  facias  must  issue  on  the  judgment  of  revival  which 
immediately  preceded  it.'  Though  if  the  judgment  has  been  revived 
by  scire  facias,  a  second  scire  facias  may  issue  on  the  original  judg- 
ment, in  order  to  bring  in  an  alienee,  provided  the  second  scire  facias 
is  issued  before  the  lapse  of  the  five  years  from  the  original  judgment.* 
And  where  judgment  was  revived  against  the  judgment-defendant  alone, 
a  terre-tenant,  to  whom  the  land  had  been  intermediately  aliened,  not 
being  made  a  party,  it  was  held  that  such  judgment  of  revival  could 
not  be  made  the  basis  of  a  subsequent  scire  facias  to  revive  the  judg- 
ment against  the  terre-tenant.^ 

The  judgment  on  the  scire  facias  to  continue  the  lien  is  for  some 
purposes  a  new  judgment.  It  binds  lands  not  bound  by  the  first  judg- 
ment, such  as  those  purchased  by  the  defendant  in  the  interim.*  And 
a  revival  by  amicable  scire  facias  has  the  same  effect.'  But  it  is  not 
considered  as  operating  to  merge  and  extinguish  the  original  judgment 
to  all  intents  and  purpose?.  The  lands  bound  by  the  original  judgment 
continue  so  bound,  notwithstanding  a  further  lien  may  be  acquired  by 
the  new  judgment.'  And  the  same  is  true  of  every  intermediate  judg- 
ment of  revival,  at  least  for  the  period  of  five  years  from  the  time  of 
its  rendition.'  But  a  judgment-creditor  is  not  privileged  capriciously 
to  select  any  one  of  the  several  judgments  rendered,  as  the  ground  of 


i^  Nicholas  v.  Phelps,  3  Harris  36. 
'  Collingwood  v.  Carson,  2  W.  &  S. 
220.  Hence  if  the  original  judgment 
was  upon  a  bond  with  penalty  for 
breaches,  and  this  judgment  has  been 
several  times  revived  by  scire  facias,  the 
plaintiff  cannot  found  a  proceeding  to 
assess  damages  upon  the  original  jug- 
ment,  but  such  proceeding  must  be 
founded  upon  the  last  revived  judgment : 
Ibid. 

And  where  the  original  judgment  wag 
opened  and  the  defendant  was  let  in  to 
a  defence  and  pleaded  to  issue,  after 
which  a  scire  facias  issued  on  the  judg- 
ment, and  judgment  was  confessed  on 
the  scire  facias  and  a  writ  of  inquiry  was 
sued  out  and  returned,  execution  issued 
for  the  damages  and  the  money  made,  it 
was  held  that  the  plaintiff  could  not 
resume  proceedings  upon  the  opened 
judgment:  Eby's  Case,  9  W.  &  S.  145. 

'  Ibid. ;  Custer  v.  Detterer,  3  W.  &  S. 
28 

*  Fursht  V.  Overdeer,  3  W.  &  S.  470 ; 
Little  V.  Smyser,  10  Barr  381. 

=  Zerns  v.  AVatson,  1  Jones  260.  The 
second  scire  facias  should  be  founded  on 
the  original  judgment,  as  was  decided  in 
Fursht  V.  Overdeer,  provided  five  years 
have  not  elapsed  from  the  entry  of  the 

VOL.  II. — 35 


original  judgment  to  the  issuing  of  the 
second  scire  facias  ;  but  if  five  years  have 
elapsed,  the  lien  is  gone  as  to  the  lands 
aliened :  Ibid,  per  Bell,  J. 

«  Berryhill«.  Wells,  5  Binn.  56  ;  Clip- 
pinger  v.  Miller,  1  Pa.  R.  64 ;  Pries  v. 
Watson,  5  S.  &  R.  220. 

'  Clippenger  v.  Miller,  1  Pa.  R.  64. 
And  therefore  where  a  judgment  entered 
on  a  bond  and  warrant  of  attorney,  with 
a  stipulation  restricting  its  lien  to  certain 
specified  real  estate,  was,  after  the  lapse 
of  five  years,  revived  generally  by  con- 
fession, it  was  held  that  the  judgment 
of  revival  was  without  limitation  or 
restriction  as  to  its  lien  on  the  defend- 
ant's real  estate:  Dean's  Appeal,  11 
Casey  405. 

8  Fursht  V.  Overdeer,  3  W.  &  S.  471. 
Of  course,  at  every  successive  revival 
by  scire  facias,  the  plaintiff  must  be 
careful  to  bring  in  as  terre-tenants,  all  the 
alienees  of  the  lands  bound  as  well  by 
the  original  as  the  revived  judgments, 
and  if  he  omits  to  do  so,  his  lien  expires 
as  to  the  lands  of  those  omitted,  at  the 
termination  of  five  years  from  the  last 
revival,  if  any,  against  them. 

»  Little  V.  Smyser,  10  Barr  383,  per 
Bell,  J. 
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further  proceedings,  with  liberty  to  abandon  it  at  his  pleasure  for 
another  of  the  series.' 

Also,  an  expired  judgment  revived  by  scire  facias  after  the  five 
years  have  elapsed,  is  like  a  new  judgment,  a  lien  only  on  the  lands  of 
the  defendant  which  he  had  at  the  time  of  the  revival.^ 

A  confession  of  judgment  on  a  scire  facias  to  revive,  by  a  terre-tenant 
holding  the  legal  title  of  the  land,  binds  subsequent  purchasers  or  encum 
brancers,  though  such  terre-tenant  was  not  named  in  the  writ  or  returned 
by  the  sheriff.'  And  where  land  upon  which  a  judgment  is  a  lien  has 
been  aliened  by  the  defendant,  an  amicable  revival  of  that  judgment 
by  the  terre-tenant,  by  an  agreement  to  which  the  defendant  is  not  a 
party,  will  continue  the  lien  of  such  judgment  on  the  land.^ 

This  is  not  a  writ  for  the  trial  of  title ;  hence  a  judgment  upon  it 
against  one  who  occupies  the  land  under  a  title  adverse  to  that  of  the 
judgment-debtor,  does  not  preclude  the  occupant  from  setting  up  his 
adverse  title  in  an  ejectment  brought  against  him  by  the  sheriff's  ven- 
dee.' Upon  this  principle,  one  who  buys  land  from  the  defendant  in  a 
judgment  of  which  the  lien  has  expired,  and  who  was  subsequently 
notified  by  scire  facias  to  appear  and  defend,  but  omits  to  do  so,  is  not 
estopped  thereby.  He  had  no  day  in  court,  and  the  judgment,  being 
inter  alias,  is  no  estoppel.' 

The  judgment  upon  scire  facias  to  revive  a  lien  is  conclusive  as  to 
the  existence  of  the  original  judgment-debt,  so  far  as  innocent  third 
parties  are  concerned,  and  where  an  execution  has  issued  upon  such 
judgment  under  which  the  lands  of  the  defendants  were  levied  on  and 
sold,  and  were  afterwards  conveyed  to  an  innocent  purchaser  for  full 
consideration,  the  defendants  will  not  be  permitted,  in  ejectment  for 
recovery  of  the  same  lands,  to  show  that  the  original  judgment  had 
been  paid,  and  that  the  judgment  upon  the  scire  facias  to  revive  was 
obtained  by  fraud  or  collusion,  or  gross  negligence  on  the  part  of  the 
person' who  purchased  at  the  sheriff's  sale.^  But  such  judgment  would 
not  protect  one  who  was  a  party  to  the  fraud.^ 

'  Little  V.  Smyser,  10  Barr  383,  per  It  should  be  remarked  that  in  this  case, 

Bell,  J.  the  question  as  to  the  effect  of  such  a 

^  Shaeffer  v.  Child,  7  Watts  84.     And  revival  upon    lands  which    had    been 

where  a  judgment  was  obtained  against  aliened  previously,  did  not  arise,  because 

one  who  afterwards  obtained  the  benefit  the  lands  bound  by  the  original  judg- 

of  the  Insolvent  Law,  and  more  than  five  ment  continued  in  the  possession  of  the 

years  elapsed  from  the  date  of  the  judg-  representatives   and    heirs,    throughout 

ment  without  a  revival,  and  then  a  scire  the  interval  between  the  expiration  of 

facias   issued,   and  judgment  was   ob-  the  lien  and  the  judgment  upon  the  scire 

tained   thereon,  it  was  held,  that   this  facias  to  revive ;  and  as  the  expressions 

judgment  did  not  relate  back  so  as  to  referred  to  were  not  necessary  parts  of 

connect  with   the  lien  of  the  original  the  reasoning    upon  which    the   court 

judgment ;  and  that  by  a  sale  upon  an  arrived  at  its  conclusions,  they  may  per- 

execution  under  this  judgment,  no  more  haps  be  regarded  as  mere  ohiter  dicta. 
passed  than  the  resulting  interest  of  the         '  Diekerson's  Appeal,  7  Barr  255. 
debtor  in  the  real  estate  assigned  under         *  Sames's  Appeal,  2  Casey  184. 
the  Insolvent  Law :  Ibid.  »  Mitchell   v.  Hamilton,  8  Barr  486, 

But  in  Irwin  v.  Nixon,  1  Jones  419,  overruling  as  to  this  point  Minier  ». 

'  there  are  some  expressions  in  the  opinion  Saltmarsh,  5  Watts  293. 
of  the  court,  which  convey  the  idea  that         '  Conklin  v.  Bush,  8  Barr  514 ;  Den- 

a  revival  hy  scire  facias,  issued  after  the  gler  v.  Kiehnerj  1  Harris  38. 
five  years  have  elapsed,  will  relate  back         '  Fetterman  v.  Murphy,  4  Watts  424  ; 

so  as  to  connect  the  lien  thus  revived  Irwin  v.  Nixon,  1  Jones  419. 
with  the  lien  of  the  original  judgment.         '  Ibid. 
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The  lien  of  the  judgment  of  revival  continues  for  five  years  from  its 
entry,  and  not  merely  for  five  years  from  the  return  of  the  scire'facias} 

Execution. — Where  there  is  an  outstanding  fieri  facias  on  the  ori- 
ginal judgment  which  has  been  levied  on  the  land,  but  no  inquisition 
held,  the  plaintiff  may  have  a  judgment  upon  a  scire  facias  to  revive, 
but  he  cannot  have  execution  upon  such  judgment  of  revival,  while  the 
former  execution  is  outstanding.  He  should  move  to  quash  the  former 
execution  ;  and  if  this  is  done  he  may  issue  execution  on  the  judgment 
in  the  scire  facias,  or  he  may  proceed,  if  he  prefers  it,  upon  the  execu- 
tion already  levied.^ 

It  is  perhaps  well  to  observe,  that  a  single  writ  of  scire  facias  may 
combine  several  distinct  purposes.  Thus  a  writ  may  be  brought  to 
revive  the  lien  of  a  judgment  and  to  have  execution  thereon.'  And 
perhaps  this  combined  writ  is  more  common  in  practice  than  the  writ 
for  either  purpose  alone. 

A  writ  may  also  be  brought  to  substitute  other  parties,  and  to  revive 
the  lien,  or  have  execution,  or  all  three. 

It  is  evident  that  the  defences  nul  tiel  record  and  payment  may  be 
made  as  well  to  such  combined  writ  as  to  a  writ  for  a  single  object  only, 
for  such  defence  would  defeat  the  writ  in  any  case. 

And  if  there  is  any  defence  which  would  apply  only  to  a  part  of  such 
combined  writ,  it  is  probable  that  the  court  would  so  modify  the  judg- 
ment on  the  scire  facias  as  to  give  the  plaintiff  the  benefit  of  those 
parts  of  the  writ  to  which  there  was  no  defence,  so  that  he  would  not, 
by  combining  all  his  objects  in  one  writ,  run  any  risk  of  losing  all  on 
account  of  a  defence  to  one  of  them. 

Costs. — The  costs  of  the  scire  facias  are  entirely  distinct  from  those 
of  the  original  judgment,  for  the  revival  of  which  the  scire  facias  is 
instituted,  and  of  which  the  costs  attending  it  form  a  part.  If,  there- 
fore, the  scire  facias  be  arbitrated,  the  defendant,  when  appealing  from 
the  award,  is  not  bound  to  pay  the  costs  of  the  original,  or  anything 
beyond  those  of  the  scire  facias  suit.^ 

There  is  no  English  statute  in  force,  giving  costs  to  defendants  in 
scire  facias,  but  that  of  8  &  9  Will.  III.,  c.  11 ;°  and  it  has  been  held 
that  its  3d  section  can  be  considered  as  extending  only  to  cases  in  favor 
of  defendants,  where  there  was  a  total  acquittal  of  them  all.*  We  have 
no  statute  of  our  own,  and  consequently  those  defendants  for  whom  judg- 
ment may  be  rendered  in  such  suits  cannot  recover  costs  against  the 
plaintiff  who  has  obtained  judgment  against  others  of  the  defendants.^ 
And  costs  are  taxable  in  every  proceeding  by  scire  facias  as  if  it  were 
an  original  suit.* 

A  person  was  summoned  as  terre-tenant  in  a  proceeding  by  scire 
facias  to  revive  a  judgment,  whose  land  was  not  in  fact  bound  by  the 
judgment,  but  who  appeared  and  pleaded,  and  verdict  was  rendered 
for  plaintiff:  the  terre-tenant  was  held  to  be  personally  liable  for  costs.' 

1  Meason's  Estate,  4  Watts  342 ;  Cath-  May  1827,  MS. 
cart  V.  Potterfield,  5  "Watts  163.  ^  See  Roberts's  Digest. 

*  Gist  V.  Wilson,  2  Watts  30.  «  Maus  v.  Maus,  10  Watts  87. 
'  Davis  V.   Norris,  8    Barr  122,   and         '  Ibid. 

see  the  form  in  this  case.    Beale  v.  Bu-         "  Haskins  v.  Low,  5  Harris  64. 
chanan,  9  Barr  123.  »  Ibid. 

*  Hill  V.  Thomas,  D.  C.  Philadelphia, 
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SECTION   XI. 
OF   SCIRE   FACIAS   ON   CHANGE   OF   PARTIES. 

It  sometimes  happens  that  after  the  commencement  of  the  suit,  a 
change  of  parties  occurs  by  the  death,  marriage,  or  insolvency  of  either 
the  plaintiiF  or  defendant,  by  which  persons  who  are  not  on  the  record 
as  parties  become  directly  interested  in  the  result  of  the  action. 

At  common  law,  a  change  of  parties  in  one  of  the  above  modes 
lefore  verdict  or  judgment  would  frequently  abate  the  suit ;  but  this  is 
remedied  in  this  State  by  various  Acts  of  Assembly,'  by  which  it  is 
provided,  that  the  husband  oi&feme  sole  plaintiff  who  marries  pending 
the  suit  shall  have  power  to  become  a  party  and  prosecute  the  suit  to 
final  judgment  ;^  that  if  plaintiff  or  defendant  in  ejectment  die,  the  suit 
shall  not  thereby  abate,  but  the  person  or  persons  next  in  interest  may 
be  substituted  in  place  of  such  decedent ; '  that  a  change  of  title  on  the 
part  of  the  plaintiff  in  ejectment,  by  sale  or  assignment,  after  action 
brought,  shall  not  affect  the  suit,  but  the  purchaser  or  assignee  may 
prosecute  it,  and  such  purchaser  may  be  substituted  on  the  record  on 
motion  in  open  court ;  *  that  no  plea  in  abatement  shall  be  received  in 
any  suit  for  partition,  nor  shall  any  such  suit  abate  by  the  death  of  any 
defendant  ;^  that  suits  for  damages  to  the  person,  caused  by  negligence 
or  default,  shall  not  abate  by  the  death  of  the  plaintiff,  but  his  personal 
representatives  may  be  substituted  ;  ^  that  the  death  of  a  defendant  in 
foreign  attachment  shall  not  abate  the  suit,  but  it  may  be  continued  on 
notice  to  his  executors,  administrators,  or  heirs  ;'  and  that  the  insol- 
vency of  the  plaintiff  shall  not  abate  his  suit,  but  his  trustees  may  con- 
tinue the  same.* 

In  these  cases  of  a  change  of  parties  by  which  others  become  inter- 
ested in  the  judgment,  it  is  necessary  to  bring  such  new  parties  upon 
the  record.'  In  England  this  is  usually  done  by  a  scire  facias  for  that 
purpose,  but  in  this  State,  in  many  cases,  the  substitution  or  addition 
of  a  party  may  be  made  by  a  simple  suggestion,  or  by  an  ordinary 
motion  in  open  court. 

Where  the  Scire  Facias  is  necessary . 
Under  this  head  we  shall  first  consider  what  change  of  parties,  in 
any  stage  of  the  action,  renders  it  necessary  to  substitute  or  add  new 
parties  to  the  record,  and  second,  in  what  cases  such  substitution  or 
addition  may  be  made,  by  a  suggestion  filed  or  motion,  and  in  what 
cases  a  scire  facias  is  necessary  for  that  purpose. 

1  See  Purd.  Dig.,  "  Abatement,"  27,  Dig.  28,  Pamph.  L.  615. 

28.  »  Act  16th  June   1836,  3   22,  Pard. 

'  Act  12th  April  1845,  ?  1,  Puid  Dig.  Dig.  28,  Pamph.  L.  735. 

27,  Pamph.  L.  386.  ^  But  where   the    execution   is    not 

^  Act  13th  April  1807,  ?  3,  Purd.  Dig.  beneficial  or  chargeable  to  a  person  who 

27,  4  Smith's  Laws  477.  was   not   a   party   to  the  judgment,  it 
*  Act  26th  April  1850,  I  4,  Purd.  Dig.  seems  this  is  not  necessary :  Salk.  319, 

28,  Pamph.  L.  591.  pi.  3.     The  contingency  happening  be- 
5  Act  7th  April  1807,  I  4,  Purd.  Dig.  fore  judgment,  has  of  course  no  effect 

28,  4  Smith's  Laws  400.  upon  the  suit,  unless  brought  to  the  no- 

«  Act  15th  April  1S51,  ?  18,  Purd.     tice  of  the  court,  which  is  usually  done 

Dig.  28,  Pamph.  L.  674.  by  a  plea  pmjs  darrein  continuance. 

'Act  13th   June   1836,  ?   42,  Purd. 
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1.  Where  a  substitution  or  addition  is  necessary — Marriage. — 
When  a  feme  sole  plaintiff  marries  pending  the  suit  the  husband  must 
be  made  a  party.-  So  where  a  feme  sole  plaintiiF  marries  after  judg- 
ment she  cannot  take  execution,  without  first  making  her  husband  a 
party  to  the  record.^  So  where  a  feme  sole  was  plaintiff  in  a  cause 
which  had  been  referred,  and  married  after  a  report  in  her  favor,  and 
judgment  was  then  entered  up  and  execution  issued  without  making 
the  husband  a  party,  the  execution  was  set  aside  with  costs.* 

So  the  husband  of  a  woman  sued  as  a  feme  sole  cannot  upon  a  plea 
of  coverture  found  for  her,  have  execution  for  costs  without  first  being 
made  a  party.  But  in  this  case  the  wife  might  have  sued  out  execu- 
tion in  her  own  name,  because  the  plaintiff  by  declaring  against  her  as 
a  feme  sole  was  concluded  from  denying  it.* 

Where  a,  feme  sole  marries  after  interlocutory  jnigment  against  her 
on  a  contract  it  is  not  necessary  to  make  her  husband  a  pai-ty  before 
issuing  execution.'  But  if  a  feme  sole  marry  after  final  judgment 
against  her,  the  husband  must  be  made  a  party  to  the  record  before 
execution.^ 

In  ejectment  against  a  feme  sole,  who  married  before  the  trial  and 
afterwards  a  verdict  and  judgment  were  given  against  her  by  her  ori- 
ginal name,  the  court  held  that  it  was  regular  to  issue  writs  of  habere 
facias  possessionem,  and  fieri  facias  against  her  by  the  same  name, 
although  i]xe  fieri  facias  was  inoperative.' 

2>eatA.— The  7th  section  of  the  Statute  8  &  9  W.  III.,"  provides 
that  in  an  action  by  or  against  several  plaintiffs  or  defendants,  where 
some  of  them  die,  the  action  will  not  abate  if  the  cause  of  action  sur- 
vive ; '  but  such  death  being  suggested  upon  the  record,  the  action 
shall  proceed  by  or  against  the  survivors.  Where  one  of  two  plaintiffs 
died  after  interlocutory  judgment,  and  the  suit,  notwithstanding,  went 
on  to  execution  in  the  name  of  both,  on  a  motion  to  set  aside  the  pro- 
ceedings for  this  irregularity,  the  surviving  plaintiff  was  permitted  to 
suggest  the  death  of  the  other  on  the  roll,  and  to  amend  the  capias  ad 
satisfaciendum,  without  paying  costs.^" 

In  case  of  the  death  of  the  one  of  several  plaintiffs  or  defendants  as 
no  new  person  is  to  be  introduced  there  is  no  necessity  for  any  pro- 
ceedings for  that  purpose,  there  is-  in  fact  no  change  of  parties.  But 
upon  the  death  of  a  joint  defendant,  the  cause  must  be  tried  against 
the  survivor,  and  there  can  be  no  joinder  of  the  personal  representa- 

'  Purd.  Dig.,  tit.  "  Abatement,"  p.  27.  sonal  representatives  of  a  deceased  de- 

^  Berryhill  ».  Wells,  5  BinQ.  59.  fendant   in    ejectment,   to    recover   the 

^  17  Johns.  271.  mesne  profits  of  the  land  which  accrued 

*  2  Dougl.  637.  during  the  pendency  of  that  action.    The 
*4  Jlast  521;  Bingh.  on  Executions  cause  of  action  does  not  survive:  Bard 

141.     As  to  practice  on  bonds,  see  Vol.  v.  Nevin,  9  Watts  328. 

I.  828.  Death  of  plaintiff  before  suit  may  be 

*  Ibid.  pleaded,  either  in  abatement  or  in  bar, 
'  3  Maule  &  Selw.  557.  because  it  not  merely  suspends  the  action 

*  Rob.  Dig.  141.  but  destroys   it   altogether.     The  court 
'  Death  of  plaintiff  in  dower  pending  will  reverse  on  a  writ  of  error   coram 

the  action  abates  the  suit ;  there  can  be  nobis,  a  judgment  inadvertently  entered 

no  substitution  of  her  personal  represen-  in  favor  of  a  plaintiff  who  died  before 

tatives   for   any  purpose:    Sandbaolc  v.  suit  brought:  Hurst  v.  Fisher,  1  W.  & 

Quigley,  8  Watts  460.^  S.  438. 

An  action  will  not -lie  against  the  per-        "'  5  T.  R.  577. 
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tives  of  the  deceased  and  the  survivor.*  But  in  the  case  of  the  death 
of  a  sole  party  the  effect  is  very  different.  There  the  personal  repre- 
sentatives of  the  deceased,  if  the  cause  of  acftion  survives,  are  inte- 
rested in  the  judgment  to  be  obtained  in  their  favor  or  against  them, 
and  it  is  necessary  for  them  to  be  placed  on  the  record  as  parties,  now 
that  the  common-law  rule,  which  abated  the  suit  and  put  the  party  to 
the  trouble  and  expense  of  commencing  a  new  action,  has  been  almost 
everywhere  abolished. 

Death  between  verdict  and  judgment. — At  common  law  the  death 
of  a  sole  plaintiff  or  defendant  before  final  judgment  would  have  abated 
the  suit ;  but  if  either  party  had  died  in  vacation  after  verdict,  judg- 
ment might  have  been  entered  in  that  vacation,  as  of  the  preceding 
term,  which  would  have  had  the  same  effect  as  if  the  death  had  actually 
occurred  after  judgment.  The  statute  17  C.  II.,  c.  8,  §  1,  allows  the 
judgment  in  such  case  to  be  entered  within  two  terms  after  verdict.^ 
Upon  this  statute  it  has  been  holden  that  the  death  of  either  party 
before  the  assizes  or  sittings  is  not  remedied  ; '  but  if  the  party  die 
after  the  assizes  begin,*  or  after  the  first  day  of  the  sittings  though 
before  the  trial  it  is  within  the  remedy  of  the  statute  ;°  for  the  sittings 
are  but  one  day  in  law.  It  is  not  necessary  that  the  judgment  should 
be  actually  entered  upon  the  roll  within  two  terms  after  the  verdict ; 
if  it  be  signed  within  that  time  it  will  be  sufficient.' 

The  judgment  is  entered  by  or  against  the  deceased  party,  as  if  he 
were  living.''  And  the  effect  is  the  same  as  if  the  party  had  died  after 
final  judgment.     What  that  effect  is  will  be  shown  hereafter.* 

By  our  Act  of  16th  April  1845,°  it  is  unnecessary  to  make  substitu- 
tion of  the  legal  representatives  of  a  deceased  party  to  a  judgment, 
prior  to  transferring  the  record  to  another  county  and  filing  the  same 
therein  according  to  the  Act  of  April  16th  1840,  but  such  substitution 
may  be  made  afterwards. 

Death  between  interlocutory  and  final  judgment. — By  statute  8  & 
9  W.  III.  c.  11,  §  6,'°  if  either  plaintiff  or  defendant,  in  actions  in 
courts  of  record,  happen  to  die  after  interlocutory  and  before  final 
judgment,  the  action  shall  not  abate,  if  it  be  such  as  might  originally 
be  prosecuted  by  or  against  the  executor  or  administrator  of  the  party 
dying ;  but  the  plaintiff  or  his  executors  or  administrators  may  have 
process  to  substitute  the  defendant  or  his  executors  or  administrators. 
And  the  Act  of  14th  February  1834"  is  to  the  same  purpose  though 
more  extensive  than  the  above  statute,  as  that  act  includes  all  cases 
of  death  before  final  judgment,  whether  before  or  after  interlocutory 
judgment. 

Death  before  execution. — If  either  party  die  after  final  judgment 
but  before  execution,  the  executors  or  administrators  of  such  decedent 
must  be  brought  into  court,  and  become  parties  before  execution  can 
issue.     And  where  execution  was  issued,  in  the  name  of  the  plaintiff 

'  Given  v.  Albert,  5   W.   &   S.   333.  '  7  T.  R.  31. 

Qucere,  should  not  the  record  he  amended  '  1  Sid.  385  ;  Barnes  261 ;  2  Saund. 

by  striking  off  the  name  of  the  deceased.  72,  m  ;  and  see  1  Salk  401 

^  See  Rob.  Dig.  269  ;  1  Gallison  160  ;  '1  Salk.  42  ;  2  Ld.  Ravm  1280 

IWils.  124.  '  See  post,  r,.55Z. 

'  3  B.  &  P.  549.  '  Purd.  Dig.  574,  Pamph.  L   558 

'  1  Salk.  8  ;  2  Ld.  Raym.  1415  ;  7  T.  '»  Rob.  Dig   141 

R.  32,  n.  "  Cited  above. 
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after  his  death,  the  court  below  set  aside  the  execution,  but  the  Supreme 
Court  on  error  remitted  the  record,  with  directions  to  permit  the  names 
of  the  personal  representatives  to  be  substituted  nunc  pro  tunc ;  and 
to  reinstate  the  execution.'  Where  the  administratrix  of  A.  recovered 
judgment  for  a  loss  to  the  estate  caused  by  negligence  of  the  agent  of 
the  administratrix,  and  dies,  the  administrator  de  bonis  non  of  A.  is 
properly  substituted  as  plaintiff.^ 

Death  after  execution  issued. — If  the  defendant  die  after  a  fieri 
facias  sued  out,  but  before  it  has  been  executed,  there  is  no  necessity 
to  substitute  his  executors,  but  the  writ  may  be  executed  upon  the 
goods  in  his  hands.'  But  where  on  a  testatum  fieri  facias  the  defend- 
ant's lands  are  levied  on  and  condemned,  a  venditioni  exponas  cannot 
issue  thereon,  after  the  death  of  the  defendant,  without  a  scire  facias 
against  his  personal  representatives.'' 

Insolvency  or  bankruptcy . — Where  the  plaintiif  becomes  insolvent 
pending  the  action,  his  assignees,  who  then  constitute  the  real  parties, 
must  eventually  be  substituted  as  such  on  the  record,  but  this  substitu- 
tion need  not  take  place  till  after  final  judgment,  as  the  assignees  may 
up  to  that  point  carry  on  the  suit  in  the  name  of  the  plaintiff.^ 

The  insolvency  of  the  defendant  pending  the  action,  though  it  may 
aifect  the  responsibility  of  his  bail  in  some  cases,*  does  not  render  a 
substitution  of  his  assignees  -necessary.  It  in  fact  constitutes  a  com- 
plete defence  to  the  action,  which  may  be  pleaded  puis  darrein  con- 
tinuance, and  its  effect  is  to  remove  the  determination  of  the  matter 
in  litigation  from  the  jurisdiction  of  the  ordinary  courts  of  law  to  the 
special  tribunal  provided  by  the  Insolvent  Law.' 

After  bankruptcy  of  a  partner  he  cannot  be  joined  as  plaintiff  with 
his  copartner,  but  on  such  an  action  being  brought  into  the  Common 
Pleas  by  appeal  from  a  magistrate,  the  assignee  may  be  substituted.' 

Change,  in  case  of  transferred  judgment,  may  be  made  either  before 
or  after  the  transfer.' 

2.  Where  substitution  is  necessary. 

Where  one  of  two  plaintiffs  dies  after  judgment,  if  the  survivor  is  a 
feme  sole,  and  has  married  since  the  judgment,  she  and  her  husband 
must  take  out  this  writ  in  order  to  have  execution."  So,  where  in  a 
case  which  had  been  referred,  the  plaintiff  was  a  feme  sole,  and  she 
married  after  a  report  in  her  favor,  and  judgment  was  then  entered  up 
and  execution  issued  without  scire  facias — the  execution  was  set  aside 
with  costs." 

The  record  of  a  judgment  in  favor  of  A.  B.  "  for  use,"  is  receivable 
in  evidence  under  a  scire  facias  reciting  such  a  judgment,  averring 
that  C.  D.  was  interested  therein,  and  calling  upon  the  defendants  to 

'  Darlington  v.  Speakman,  9  W.  &  S.  '  For  the  proceedings  see  Purd.  Dig. 

182.  537-545. 

''  Lea  V.  Hopkins,  7  Barr  385.  "  Merrill  v.  Tamany,  3  Barr  433. 

3  Fitch  V.  Ross,  4  S.  &  R.  563.     Per  '  Walt's  Adm'rs  v.  Swinehart,  8  Barr 

Duncan,  J.  97. 

*  Woods   Ex'r  v.  Colwell,   10  Casey  '"  Berryhill  u.  Wells,  5  Binn.  58.     If 

92.  the  survivor  is  not  a  feme  sole  who  has 

'  2  Wils.  272.    And  see  Act  16th  June  married  since  the  judgment,  no  scire  fa- 

1836,  i  22,  Purd.  Dig.  28, 1  30,  Pampb  cias  is  necessary.    Signpost,  p.  552,  In  the 

L.  735.  case  of  death  of  a  party. 

"  Heepost,  chap.  XIII.,  §  II.  "  17  Johns.  271. 
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show  cause  why  the  said  A.  B.,  for  the  use  of  C.  D.,  should  not  have 
execution  thereon  to  the  extent  of  C.  D.'s  interest.^ 

Sale  of  title  after  ejectment  brought,  vendee  cannot  be  substituted 
so  as  to  recover  in  that  action.^ 

3.  Sow  the  Substitution  ig  to  he  made. 

Marriage  of  plaintijf. — It  would  seem  that  the  marriage  of  a  feme 
sole  plaintiff  before  judgment  does  not  affect  the  suit ;  but  this  may  be 
carried  on  in  the  name  of-  the  original  plaintiff  until  judgment  has 
been  obtained. 

But  in  such  case,  and  also  in  the  case  where  ft.  feme  sole  plaintiff  has 
married  after  judgment  in  her  favor  but  before  execution,  it  is  neces- 
sary before  execution  can  issue  to  sue  out  a  seire  facias  in  the  names 
of  the  husband  and  wife,  for  the  purpose  of  bringing  the  husband  on 
the  record  as  a  party.'  And  where  a  cause  had  been  referred,  and  the 
plaintiff,  a  feme  sole,  married  after  a  report  in  her  favor,  and  after- 
wards judgment  was  entered  up  and  execution  issued  without  scire 
facias,  the  execution  was  set  aside  with  costs.* 

Though  in  case  of  death  of  one  of  two  plaintiffs  after  judgment,  the 
survivor  is  not  ordinarily  put  to  sue  out  a  scire  facias  in  order  to  have 
execution  ;  yet  when  the  survivor  is  a  feme  sole,  who,  after  judgment, 
marries,  she  cannot  take  execution  without  a  scire  facias  to  introduce 
her  husband.' 

Marriage  of  defendant. — It  is  a  maxim  that  one  not  a  party  to  the 
record,  cannot  be  benefited  or  charged  by  the  process  without  a  scire 
facias ;  therefore,  a  husband  cannot,  without  a  scire  facias,  have  exe- 
cution for  costs  on  a  plea  of  coverture  found  for  his  wife  sued  as  a 
feme  sole;  but  in  this  case  the  wife  might  have  sued  out  execution  in 
her  own  name,  because  the  plaintiff  by  declaring  against  her  as  a  feme 
sole  was  concluded  from  denying  it.* 

So  if  a  feme  sole  against  whom  final  judgment  is  given,  marry 
before  execution,  a  scire  facias  should  issue  to  revive  it  against  her 
and  her  husband.  But  where  a  feme  sole  marries  after  interlocutory 
judgment  against  her  on  a  contract,  the  plaintiff  may  proceed  to  judg- 
ment and  execution  without  a  scire  facias.'' 

When  a  bond  and  warrant  of  attorney  is  given  by  a  woman,  dwm 
sola,  and  she  afterwards  marries,  the  proper  practice  is  to  obtain  leave 
to  enter  up  judgment  against  husband  and  wife  on  motion,  accompa- 
nied by  an  affidavit  of  the  facts,  and  afterwards  to  file  a  declaration.* 

Death  before  verdict. — The  26th  section  of  the  Act  of  24th  Febru- 
ary 1834,^  provides  that  the  executors  or  administrators  of  any  person 
who,  at  the  time  of  his  decease,  was  a  party  petitioner  or  defendant  in 
any  action  or  legal  proceeding  depending  in  any  court  of  this  com- 
monwealth, shall  have  full  power,  if  the  cause  of  action  doth  by  law 
survive  to  them,'"  to  become  party  thereto,  and  prosecute  or  defend 

'  Paterson  v.  Lothrop,  10  Casey  223.  '  Eneu  v.  Clark,  2  Ban-  234,  per  Ro- 

^  MoCollooh  B.  Cowher,  5  W.  &  S.  427.  gers,  J. ;  and  see  Vol.  I.,  828,  as  to  prac- 

'  2  Saund.  72,  k  :  see  the  form,  Tidd's  tice  on  bonds. 

Forms  471,  I  50 ;  Bingh.  on  Executions  '  Purd.  Dig.  286,  Pamph.  L.  77. 

138.  1"  This  includes  an  actjon  on  the  case 

*  17  Johns.  271.  for  nuisance:  Reagan  v.  Grim's  Admin- 

»  Berryhill  v.  Wells,  5  Binn.  58.  istrators,  1  Harris  513.     But  not  actions 

'  2  Dougl.  637.  for  slander,  libel  or  wrongs  done  to  the 

'4  East  521;  Bingh.  on  Executions  person:  Ibid.     Per  Rogers,  J. 

141. 
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such  suit  or  proceeding  to  final  judgment  or  decree,  as  fully  as  such 
decedent  might  have  done  if  he  had  lived. 

Under  the  Act  of  1791,  which  is  supplied  and  repealed  by  the  act 
just  cited,  where  no  declaration  had  been  filed  by  the  plaintifi'  before 
his  death,  and  the  suit  was  continued  after  his  death  by  substitution,  it 
should  be  filed  in  the  name  of  the  original  parties.^ 

The  provision  of  the  Act  of  1791^  is  substantially  that  of  the  Act 
of  Congress  of  September  24th  1789,  ch.  20,  which  has  been  construed 
to  embrace  all  cases  of  death  before  final  judgment ;  and  the  death 
may  be  before  or  after  plea  pleaded,  before  or  after  issue  joined,  before 
or  after  verdict,  or  before  or  after  interlocutory  judgment ;  and  in  all 
those  cases  after  the  substitution  of  the  executor  or  administrator,  the 
proceedings  are  to  be  exactly  as  if  such  executor  or  administrator  were 
a  voluntary  party  to  the  suit.' 

The  27th  section  of  the  Act  of  1834  provides  that  the  court  shall 
have  power  to  require  the  executors  or  administrators  of  the  deceased 
party,  by  a  writ  of  scire  facias,  to  become  party  to  the  action  within 
twenty  days  after  service  of  the  writ,  or  to  show  cause  at  the  next 
term  why  they  should  not  be  made  a  party  thereto  ;  but  in  such  case 
the  executors  or  administrators  on  becoming  a  party  shall  be  entitled 
to  a  term's  continuance.* 

Death  between  verdict  and  judgment. — In  this  case,  as  has  already 
been  shown,'  since  the  statute  17  C.  11.,  c.  8,  §  1,  no  substitution  of 
representatives  is  necessary,  provided  the  judgment  be  entered  within 
two  terms  after  such  verdict.  But  a  substitution  must  be  made  if  the 
judgment  is  not  entered  within  the  time  limited  by  that  statute. 
Under  the  statute,  an  omission  to  enter  judgment  within  the  two  terms 
would  leave  the  case  as  it  stood  at  common  law  before  the  statute  was 
enacted — that  is,  the  suit  would  abate.  But  in  cases  embraced  in  our 
own  Act  of  24th  February  1834,  already  referred  to,  the  suit  would 
not  abate ;  but  the  personal  representatives  of  the  deceased  party 
might  be  substituted  by  scire  facias.  If  the  judgment  had  been 
entered  in  accordance  with  the  former  statute,  a  scire  facias  thereon 
would  still  be  necessary  in  order  to  have  execution,  just  as  in  the  case 
of  a  death  a.fter  final  judgment.* 

In  McAdam  v.  Stilwell,''  the  defendant  died  after  verdict,  a  motion 
for  a  new  trial  was  afterwards  overruled,  judgment  entered  on  the  ver- 
dict, and  then  the  death  of  defendant  suggested  on  the  record,  and  on 
the  same  day  his  executors  substituted  without  scire  facias,  ajid  the 
court  held  that  the  death  not  having  been  suggested  before  the  rendi- 
tion of  the  judgment,  there  was  no  error.* 

Death  between  interlocutory  and  final  judgment. — By  statute  8  & 
9  W.  III.  c.  11,  §  6,^  if  either  plaintiif  or  defendant,  in  actions  in 

'  Clow  V.  Brown,  1  Teates  324.  °  It  would  seem  that  in  this  case  the 

^  2  Bior.  56.  date  of  defendant's  death  did  not  appear 

'  1  Gallison  160.  on  the  record,  and  therefore  there  was 

*  Purd.  Dig.  286,  Pamph.  L.  77.  See  nothing  to  show  that  it  occurred  before 
notes  and  cases  cited  therein  by  Mr.  the  judgment.  The  court  doubted  whe- 
Brightly.  ther  the  judgment  would  have  been  dis-  _ 

'  Vide  ante,  p.  550.  turbed  even   had  it  appeared  from  the 

•  1  Wils.  402;  see  post,  "Form  of  record  that  the  defendant  died  before 
Writ,"  p.  556.  the  judgment. 

'  1  Harris  90.  »  Rob.  Dig.  141. 
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courts  of  record,  happen  to  die  after  interlocutory  and  before  final 
judgment,  the  action  shall  not  abate,  if  it  be  such  as  might  originally 
be  prosecuted  by  or  against  the  executor  or  administrator  of  the  party 
dying  ;  but  the  plaintifi'  or  his  executors  or  administrators  shall  have  a 
scire  faciag  against  the  defendant  or  his  executors,  &c.,  to  show  cause 
why  damages  should  not  be  assessed  and  recovered  by  him  or  them  ; 
and  upon  scire  feci  or  two  nihils  returned,  and  default  made,  or  no 
cause  shown,  a  writ  of  inquiry  shall  be  awarded,  executed,  and 
returned,  and  final  judgment  thereupon  given.^  And  by  our  revised 
Act  of  Assembly  of  24th  February  1834^  (which  supplies  and  repeals 
that  of  April  1791),  it  is  provided,  that  the  executors  or  administra- 
tors of  any  person  who,  at  the  time  of  his  decease,  was  a  party,  plain- 
tiff, petitioner,  or  defendant  in  any  action  or  legal  proceeding  depend- 
ing in  any  court  of  this  commonwealth,  shall  have  full  power,  if  the 
cause  of  action  doth  by  law  survive  to  them,  to  become  party  thereto, 
and  prosecute  or  defend  such  suit  or  proceeding  to  final  judgment  or 
decree,  as  fully  as  such  decedent  might  have  done  if  he  had  lived  ; 
and  if  such  plaintiff  or  petitioner  die  after  judgment  or  decree  in  his 
favor,  his  executors  or  administrators  may  proceed  to  execution  there- 
upon, as  such  plaintiff  or  petitioner  might  have  done  if  he  had  lived. 

§26. 

Death  after  final  judgment. — If  the  plaintiff  die  after  final  judg- 
ment, it  is  not  necessary  under  the  Act  of  24th  February  1834  to 
issue  a  scire  facias  to  substitute  his  representatives  ;  a  suggestion  of 
the  death  and  substitution  of  the  representative  on  the  record  is 
sufficient.^ 

And  an  execution  issued  in  the  name  of  a  plaintiff  who  is  dead,  and 
without  a  scire  facias  to  substitute  his  representatives,  is  not  absolutely 
void,  and  the  party  may  justify  under  it.* 

If  the  defendant  die  after  final  judgment,  a  scire  facias  must  be  sued 
out  to  substitute  his  representatives  before  execution  can  issue.*  And 
an  execution  tested  as  of  a  term  when  the  defendant  was  alive,  cannot 
now  be  taken  out  and  executed  after  his  death  by  the  express  prohibi- 
tion of  the  33d  section  of  the  Act  of  24th  February  1834." 

An  action  of  assumpsit  will  not  lie  by  a  judgment-creditor  of  a 
deceased  debtor  against  the  personal  representatives  of  his  deceased 
administrator,  to  recover  the  amount  of  his  judgment,  in  consideration 
of  assets  in  the  hands  of  the  said  administrator  at  the  time  of  his 
death ;  the  proper  mode  of  proceeding  is  by  scire  facias  against  the 
administrator  de  bonis  non  of  the  original  debtor,  who  is  bound  to 
collect  the  assets  of  the  estate  which  remained  in  the  hands  of  the  first 
administrator  and  apply  them  to  the  payment  of  the  debts.' 

Where,  however,  instead  of  substituting  the  administrators  by  scire 

1  See  1  Wils,  315  ;  1  M.  &  S.  242,  229.  was  decided   in  1835    that  an  execution 

'  Pamph.  L.  70.  issued   without   scire  facias   after  the 

'  Gemmill  v.    Butler,   4    Barr    232.  death  of  the  defendant  is  not  void   but 

Even  this  is  not  necessary,  for  the  exe-  only  voidable,  and  a  sale  of  land  upon 

cutor  may  make  suggestion  of  the  death  such  execution  vests  in  the  purchaser  a 

in  an  attachment  in  execution  issued  on  good  title :  Speer  v.  Sample,  4  Watts  367. 

the  judgment:  Ibid.  '  Drenkle  u.  Sharman,  9  Watts  4?<5  ; 

*  Day  !).  Sharp,  4  Wh.  339.  Commonwealth!).   Barnitz,    IVjid.   207- 

'  2  Saund.  6,  72,  o.  Ingraham  v.  Cox,  1  Pars  70 

6  Purd.  Dig.  288,  Pamph.  L.  79.     It 
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faeiag,  an  agreement  by  counsel  that  they  should  be  substituted  was 
■written  on  the  prcecipe  for  a  fieri  facias  on  the  judgment  un4er  which 
the  lands  were  levied  on  and  sold,  it  was  held  that  after  the  lapse  of 
nearly  thirty  years  from  the  sale  it  was  too  late  for  the  heirs  of  the 
deceased  defendant  to  object  that  the  administrators  had  not  been  for- 
mally substituted  by  a  scire  facias} 

Where  there  are  two  or  more  plaintiffs  or  defendants,  and  one  or 
more  of  them  die  after  judgment,  execution  may,  within  the  year,  be 
had  for  or  against  the  survivors  without  a  scire  facias,  because  there  | 
is  no  new  party  to  the  execution;^  but  the  execution  should  in  such 
case  be  taken  out  in  the  joint  names  of  all  the  plaintiffs  or  defendants, 
otherwise  it  will  not  be  warranted  by  the  judgment.^ 

The  death  of  a  plaintiff  in  an  action  of  partition,  after  judgment 
quod  partitio  fiat,  does  not  abate  the  writ ;  but  the  surviving  plaintiff 
cannot  have  execution  on  his  judgment,  but  must  take  out  a  writ  of 
scire  facias  against  the  defendants  to  show  cause  why  a  writ  de  parti- 
tione  facienda  should  not  issue. ^ 

So  if  there  be  a  judgment  against  four,  binding  their  real  estate,  and 
one  dies,  a  scire  facias  may  issue  against  the  survivors  and  the  execu- 
tors of  the  deceased.^ 

If  a  judgment  be  revived  by  scire  facias,  and  the  defendant  die 
before  execution,  the  plaintiff  must  sue  out  another  scire  facias  against 
his  executors,  &c.,  before  he  can  execute  the  judgment.^ 

Where  one  of  several  joint  defendants  dies  the  plaintiff  can  have 
execution  against  the  goods  of  the  survivors  only,  the  goods  of  the 
deceased  party  being  discharged — nevertheless,  the  lands  of  the  dece- 
dent remain  bound  by  the  lien,  which  is  rendered  effective  by  a  scire 
facias  (under  the  statute  of  Westminster  2,  already  quoted)  against 
the  survivors  and  the  heirs  and  terre-tenants  of  the  deceased,  to  show 
cause  why  the  plaintiff  should  not  have  execution  of  the  lands  of  the 
original  parties/  The  judgment  being  joint,  and  surviving  against  the 
land,  the  execution  which  follows  the  nature  of  the  judgment  should  be 
against  the  same  persons  against  whom  the  judgment  is  rendered.* 
According  to  our  practice,  as  lands  are  assets  for  the  payment  of  debts, 
so  far  as  to  be  subject  to  sale  on  a  judgment  against  the  personal  repre- 
sentative, it  seems  the  executor  or  administrator  is  substituted  for  the 
heir,  and  the  terre-tenant  is  not  formally  made  a  party  on  the  record, 
but  is  permitted  to  come  in  on  notice  and  defend  pro  interesse  suo  ;^ 
and  the  better  practice  would  be  to  give  them  notice  at  the  commence- 
ment of  the  suit.  In  such  case  a  writ  of  scire  facias  is  erroneous 
which  calls  upon  the  administrator  of  the  deceased  party  in  the  judg- 
ment to  show  cause  why  the  plaintiffs  should  not  have  execution  against 

'  Foster  v.  Gray,  10  Harris  9.  '  Commonwealth  v.  Vanderslice,  8  S. 

2  Berryhill  v.  "Wells,  5  Binn.  58  ;  Ld.  &  R.  451 ;  Commonwealth  v.  Mateer,  16 

Kaym.  244;   Salk.  319,  pi.  3 ;  2  Dunl.  Ibid.  416. 

Pr.  1100;  2  Arch.  Pr.  80.     But  qucere  *  The  English  mode  of  proceeding  on 

since  the  Act  of  24th  February  1834,  |  this  statute,  is  pointed  out  by  Sergeant 

37.  Williams  in  a  note  to  Trethewy  v.  Ack- 

'  Ibid.  land,  2  Saund.  51,  a. 

*  Frohock  V.  Gustine,  8  Watts  121.  "  Per  Gibson,  C.   J.,  Commonwealth 

'  Commonwealth  v.  Mateer,   16    ii.  &  v.  Vanderslice,  8  S.  &  R.  456  ;  see  Com- 

B,  416.  monwealth  v.  Mateer,  16  Ibid.  419. 

6  2  Salk.  598. 
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the  '■^  goods  and  effects"  lands  and  tenements  of  the  said  deceased  in 
his  hands  ;  the  words  "  goods  and  effects"  should  have  been  omitted, 
and  the  directions  of  the  writ  confined  to  the  lands  and  tenements  of 
the  said  deceased,  which  were  held  and  owned  by  him  at  the  time  of 
the  rendition  of  the  judgment.' 

But  now  it  is  provided  by  the  Act  of  April  11th  1848,  §  5,^  that  the 
death  of  one  of  the  copartners,  joint  or  several  obligors,  promissors,  or 
contractors,  defendants  in  a  judgment,  shall  not  discharge  the  estate 
real  or  personal  of  the  deceased,  but  the  judgment  shall  be  payable  by 
his  personal  representatives  as  if  it  had  been  several  against  the 
deceased  alone. 

Insolvency  and  bankruptcy. — In  England  in  case  of  the  bankruptcy 
of  the  plaintiff,  the  assignees  are  substituted  to  his  interest  by  a  scire 
facias  sued  out  by  them  for  that  purpose,^  but  in  this  State  the  usual 
practice  is  to  have  the  action  marked  to  the  use  of  the  assignees.^ 
4.  Process,  ^c. 

Form  of  the  writ. — In  a  scire  facias  by  haron  and  feme  upon  a 
judgment  recovered  by  the  feme  dum  sola,  the  plaintiffs  should  state 
their  marriage ;  but  they  need  not  allege  it  with  a  venue,  this  being 
only  matter  of  surmise,  to  which  no  venue  is  necessary.*  The  writ, 
after  reciting  the  judgment  and  the  subsequent  marriage,  should  pro- 
ceed somewhat  thus :  "  And  now,  on  the  behalf  of  the  said  E.  F.  and  A. 
his  wife,  we  have  been  informed  that  although  judgment  be  thereupon 
given,  yet  execution  of  the  damages  (or  debt  and  damages)  aforesaid 
still  remains  to  be  made  to  them ;  and  because  we  are  willing,  &c.,  we 
command  you,  &c.,"  as  in  a  common  scire  facias. 

Where  a  judgment  in  dower  is  recovered  by  A.  and  B.  his  wife, 
widow,  &c.,  and  a  scire  facias  for  execution  subsequently  issues  at  the 
suit  of  B.,  reciting  that  she  is  now  sole,  without  stating  how  or  when 
she  became  so,  this  is  sufficient  on  a  plea  of  nul  tiel  record  to  entitle 
B.  to  a  judgment.' 

In  case  of  death  after  verdict,  where  the  judgment  has  been  entered 
within  the  two  terms  allowed  by  the  statute  17  C.  II.,  c.  8,  §  1,  the 
scire  facias,  which  must  issue  before  execution  can  be  taken  out,  must 
recite  the  judgment  as  if  it  had  been  entered  in  the  party's  lifetime  ;' 
that  is,  the  writ  must  be  in  the  form  in  which  it  is  usually  conceived, 
when  brought  by  or  against  the  personal  representatives  of  a  person 
who  died  after  judgment. 

If  death  happen  after  the  execution  of  a  writ  of  inquiry,  the  scire 
facias  must  be  to  show  cause  why  the  damages  assessed  by  the  jury 
should  not  be  recovered,  otherwise  it  will  be  quashed.'  But  if  the 
death  happen  before  the  execution  of  the  writ  of  inquiry,  it  must  be  to 
show  cause  why  the  damages  should  not  be  assessed  against  the  defend- 
ant or  his  executors,  &c.,  as  the  case  may  be.'  So  if  one  of  the  plain- 
tiffs in  partition  die  after  judgment  quod  partitio  fiat,  the  scire  facias 
must  be  to  show  cause  why  a  writ  de  partitione  facienda  should  not 
issue.'" 

'  Stiles  B.  Brock,  1  Bare  215.  '  2  Ld.  Raym.  1280  ;  and  see  1  Lev. 

'  Purd.  Dig.  578,  Pamph.  L.  536.  277 ;  2  Saund.  72,  m. 

3  2  Wils.  372.  «  1  T.  a.  388. 

*  See^o«<,  chap.  XIII.  »  1  Sallt.  315  ;  Lil.  Ent.  647. 

*  3  Maule  &  Selw.  557.  >»  Frohock   ».   Gustine,  8  Watts  121 ; 
«  Shaw  V.  Boyd,  2  Jones  215.  Wayne  v.  Duffee,  MSS.  Shars. 
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The  scire  facias  on  a  judgment  issued  by  personal  representatives 
states,  in  addition  to  the  judgment,  the  death  of  the  testator  or  intes- 
tate, as  the  court  have  been  informed  by  the  person  suing  it  out,  who 
is  described  as  executor  or  administrator.  If  the  writ  be  brought 
against  personal  representatives,  it  states  that  the  testator  died,  having 
made  the  defendant  his  executor,  or,  in  the  case  of  an  administrator,  it 
states  the  death  of  the  intestate  and  the  grant  of  administration,  and  it 
is  for  the  defendant  to  show  why -the  plaintiff  should  not  have  execution 
of  the  debt  or  damages,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  testator  or  intestate  at  the  time  of  his  death  in  the  defend- 
ant's hands  to  be  administered.^ 

Where  one  of  three  defendants  is  dead,  a  scire  facias  against  them 
all,  without  mentioning  the  death,  will  be  quashed  on  a  plea  of  the 
death  in  abatement.^  The  scire  facias  in  this  case  should  state  the 
judgment,  and  recite  that,  although  judgment  was  thereupon  given, 
yet  execution  of  the  same  remains  to  be  made,  &c.,  and  that  the  said, 
&c.,  is  dead.  The  writ  then  commands  the  sheriff,  &c.,  to  make  known, 
&c.,  to  the  executors  or  administrators  of  the  deceased,  and  also  to  E. 
F.,  the  surviving  defendant.' 

Service,  when  the  executor,  &c.,  resides  within  the  jurisdiction  of 
the  court  where  the  original  suit  was  commenced,  is  to  be  made,  as  in 
other  cases  of  scire  facias,  in  the  same  manner  as  of  a  summons. 

But  where  the  executor,  &c.,  resided  without  the  jurisdiction  there 
was  no  means  of  serving  the  writ,  until  the  Act  of  6th  April  1859,  §  1,* 
which  provides  that  in  such  case  service  may  be  made  by  the  sheriff 
of  the  county  where  the  defendant  resides,  if  in  the  opinion  of  the 
proper  court  such  service  may  be  reasonably  practicable  ;  if  otherwise, 
and  also  when  the  defendant  resides  in  some  other  of  the  United  States, 
service  may  be  made  by  publication  in  one  or  more  public  newspapers, 
as  in  the  opinion  of  the  court  will  be  most  likely  to  give  notice  to  the 
defendant. 

Parties. — Upon  the  marriage  of  a,  feme  sole,  who  is  either  plaintiff 
or  defendant,  the  scire  facias  to  substitute  her  husband  should  include 
both. 

In  case  of  death  of  the  plaintiff  in  the  judgment,  the  personal  repre- 
sentative is  the  proper  person  to  sue  out  the  scire  facias.^ 

And  an  administrator  de  bonis  non  may  be  substituted  as  plaintiff 
in  a  judgment  obtained  by  the  administrator  whom  he  succeeds,  though 
such  judgment  was  obtained  upon  a  debt  due  such  administrator  by 
reason  of  the  negligence  of  an  agent  employed  by  him  in  the  business 
of  the  administration.^  So  a  scire  facias  may  be  sued  out  by  or 
against  the  executor  of  an  executor,  or  the  executor  or  administrator 
of  an  administrator  who  has  proved  the  will,  for  he  is  the  executor  of 
the  first  testator  ; '  but  the  administrators  of  an  executor  cannot  thus 

'  Tidd  1138.  administrators  who  represent  the  heirs: 

^McCabe  v.  United  States,  4  Watts  Ibid.     Butsee^osi!,  "Parties." 
325.  *  Purd.  Dig.  287,  Pamph.  L.  384. 

^  McCabe  v.  United  States,  4  Watts         ^  An'    executor,    on    suggesting    the 

.'26,  per   Rooeks,   J.     In   English   and  death  on   the  record,   may  prosecute   a 

New  York  practice,  the  sheriff  is  com-  judgment  of  his  testator  under  the  Act 

manded  to  make  known,  &o.,  to  the  heirs  of  1834 :  Gemmill  v.  Butler,  4  Barr  232. 
and  terre-tenants,  but  in  Pennsylvania         °  Lea  v.  Hopkins,  7  Barr  385. 
the  notice  is  given  to  the  executors  and         '  Bingh.  on  Ex.  130. 
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sue  or  be  sued,  because  they  do  not  represent  the  deceased.'  In  these 
latter  cases,  administration  de  bonis  non  must  be  sued  out,  and  then 
the  administrator  de  bonis  non  may,  by  17  C.  II.  c.  8,  §  2,^  sue  out  a 
scire  facias,  and  have  execution  of  the  judgment;  or,  he  may  perfect 
an  execution  already  begun.'  This  statute,  however,  does  not  extend 
to  allow  an  administrator  de  bonis  non  to  proceed  upon  a  judgment  in 
scire  facias  (^quod  habeat  executionern)  already  obtained  by  the  exe- 
cutor in  his  lifetime,  but  he  must  sue  out  a  scire  facias  to  revive  the 
original  judgment,*  nor  does  it  extend  to  judgments  by  default,  but  to 
judgments  after  verdict  only.^ 

If  an  administrator  durante  minori  cetate  bring  an  action  and  recover, 
and  the  executor  then  comes  of  age,  the  latter  may  have  a  scire  facias 
upon  the  judgment.' 

If  one  or  more  of  several  plaintiffs  die  after  judgment,  the  sur- 
vivor alone  may  have  a  scire  facias.  So  where  a  bond  is  given  to 
a  husband  and  wife  conditioned  for  their  maintenance  during  their 
joint  and  separate  lives,  on  which  they  recover  a  joint  judgment ;  on 
the  death  of  the  husband  his  interest  survives  to  his  wife,  and  after 
her  decease,  a  scire  facias  may  be  brought  by  her  executors  or 
administrators.' 

A  scire  facias  to  revive  a  judgment  on  the  death  of  the  defendant, 
must  be  issued  against  his  executors  or  administrators  ;  if  issued  only 
against  heirs  in  possession,  or  terre-tenants,  it  is  erroneous.'  But  it 
seems  they  may  all  be  joined.'  It  is  otherwise  in  England,  where  the 
plaintiff  may  have  a  writ  against  the  heirs,  either  alone  or  jointly  with 
the  terre-tenants,  upon  a  return  of  nihil  to  the  scire  facias  against  the 
personal  representatives.'" 

But  in  real  actions,  as  ejectment,  the  scire  facias  goes  to  the  terre- 
tenants,  although  not  parties  to  the  ejectment,  the  possession  being 
about  to  be  taken  against  them." 

If  there  was  no  administration,  the  course  is  to  raise  up  an  adminis- 
trator, against  whom  the  suit  may  be  brought. 

If  a  judgment  be  recovered  against  an  executor  who  dies  intestate, 
it  may  be  revived  against  the  administrator  de  bonis  non,  at  common 
law,  and  execution  be  had  upon  the  judgment.'^ 

An  executor  de  son  tort  may  be  substituted  by  scire  facias  -where 
the  original  defendant  died  after  final  judgment.'^  He  should  be  named 
as  executor  in  the  writ.'* 

The  executors  of  a  co-defendant  in  trespass  cannot  be  made  parties.''* 

In  all  these  cases,  if  any  of  the  executors  be  a,  feme  covert,  her  hus- 
band must  be  made  a 'party  to  the  scire  facias.^^ 

It  should  be  observed  here  that  a  broad  distinction,  which  is  not 

'  5  Co.  9,  b.  "  Brown  v.  Webb,  1  Watts  411. 

^  Rob.  Dig.  .369.  9  Ibid.  420,  per  Kennedy,  J. 

'  1  Salk.  323.  •»  2  Saund.  7,  n.  4  ;  8,  n.  9  ;  see  Heller 

*  2  Ld.  Raym.  1049.  v.  Jones,  4  Binn.  70. 

s  1  Salk.  322 ;  2  Ld.  Raym.  1072 ;  6  »  Heller  v.  Jones,  4  Binn.  70 

Mod.  290;  11  Ibid.  34.  '■'  2  Saund.  720;  Cro.  Car.  167  ;  1  Ro. 

^      «Ro.   Abr.    888;    Cro.   Ca.   227;    2  Abr.  890,  T.  pi.  3 ;  W.  Jon  214 

Browne  83;  Godb.  104;  1  Lev.  181 ;  2  "^  Stockton  e.  AVilson,  3  Pa.  R.  129. 

Arch.  Pr.  79  ;  see  i  32  of  Act  of  24th  «  Ibid. 

February  1834,  Purd.  Dig.  237,  Pamph.  ^  Ins.  Co.  v.  Spang,  5  Barr  113. 

L.  70.  "  2  Saund.  72,  o. 

'  10  Johns.  49. 
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always  adverted  to,  exists  in  Pennsylvania  between  the  scire  facias 
against  personal  representatives  founded  upon  a  judgment  obtained  in 
the  lifetime  of  the  decedent,  and  the  scire  facias  founded  upon  a  judg- 
ment obtained  against  his  personal  representatives  after  his  death. 
The  object  of  the  latter  writ,  and  the  practice  under  it,  will  be  here- 
after explained.' 

Subsequent  proceedings. — Upon  a  scire  facias  against  an  adminis- 
tratrix, she  cannot  question  the  validity  of  a  judgment  confessed  by  the 
deceased,  her  husband,  in  fraud  of  her  own  rights.^ 

That  the  defendant  to  the  scire  facias  is  but  executor  de  son  tort  to 
the  original  defendant  who  died  after  judgment,  is  not  a  good  defence.' 
But  he  may  protect  himself  as  the  rightful  executor  by  a  proper  plea, 
when  he  will  be  answerable  only  to  those  who  are  entitled  to  the  assets, 
and  to  the  extent  only  to  which  they  have  come  to  his  hands.* 

Upon  a  scire  facias  by  the  representatives  of  a  deceased  plaintiif, 
the  fact  that  such  plaintiif  died  pending  the  writ  of  error,  if  it  was  any 
answer  to  the  scire  facias  should  have  been  pleaded,  and  it  will  not  be 
allowed  to  be  set  up  for  the  first  time,  on  motion  in  arrest  of  judgment.^ 

The  defendant  may  take  defence  on  the  ground  that  plaintiffs  have 
no  right  to  be  substituted.* 

But  he  cannot  attack  the  judgment  on  which  the  scire  facias  is 
founded.  It  would  seem  that  any  matter  of  defence  arising  since  the 
judgment,  as  satisfaction,  may  be  made  to  the  scire  facias. 

Judgment,  its  form  and  effect. — The  judgment  on  a  mere  scire 
facias  to  substitute  parties,  is  only  interlocutory,  and  therefore  not 
ground  for  a  writ  of  error.^ 

But  the  scire  facias  merely  to  substitute  parties  is  not  very  common, 
being  found  only  where  the  change  of  parties  has  taken  place  pending 
the  action  ;  if  the  change  has  occurred  after  judgment,  the  scire  facias 
usually  combines  two  objects — the  substitution  of  parties  and  the 
demand  of  execution — and  in  this  case  the  judgment  thereon  is  quod 
Jiabeat  executionem,  or  something  equivalent.* 

It  may  be  observed  here  that  writs  of  scire  facias  combining  several 
objects  are  perhaps  of  more  frequent  occurrence  in  practice  than  those 
having  but  a  single  object.  Thus  the  scire  facias  quare  ex.  nan  is 
often  combined  with  the  scire  facias  to  continue  the  lien  of  the  judg- 
ment, or  with  the  scire  facias  to  substitute  parties,  and  sometimes  all 
these  objects  are  effected  by  means  of  a  single  writ.  Of  course,  in  such 
cases,  the  judgment  corresponds  with  the  demand  of  the  writ. 

On  a  scire  facias  to  substitute  after  final  judgment,  the  judgment 
must  be  in  the  name  of  the  executors,  &c.,  not,  as  in  the  case  of  death 
between  verdict  and  judgment,  in  the  name  of  the  original  parties.' 

'  See  post,  §  XII.,  "  Scire  Facias  to         *  Ibid, 
charge  Decedents'  Lands."  '  Bachman's  Ex'rs  v.  Johns,  2  Pa.  R. 

2  Mitchell    V.    Kintzer,    5   Barr   216.  331.     But  when  parties  have  been  erro- 

Consequently,  she  is  not  estopped  by  the  neously  substituted  they  will   have   a 

judgment  upon  such  scire  facias  from  remedy  whenever  it  is  ascertained,  by  «■ 

making  the  defence  afterwards,  in  eject-  definitive  judgment,  that  they  have  re- 

ment  against  her  in  her  own  right  by  ceived  injury :  Ibid, 
the   purchaser   under   such    judgment :  *  In    ejectment,  quod  habeat  posses- 

Ibid.  sionem;  on   an  interlocutory  judgment, 

•'  Stockton  V.  Wilson,  3  Pa.  R.  129.  quod  damnum  recuperet,  &c.,  &c. 

«  Ibid.  '  1  Salk.  42,  pi.  12. 

s  Wayne  v.  Duffee,  Shars.  MSS. 
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And  in  case  of  the  death  of  a  defendant  before  final  judgment,  besides 
the  scire  facias  to  substitute,  another  scire  facias  must  be  sued  out 
after  final  judgment,  in  order  to  give  the  executors,  &c.,  an  opportu 
nity  of  pleading  the  want  of  assets,  or  any  other  matter  in  their  defence, 
for  it  would  be  unreasonable  that  the  executors  should  be  in  a  worse 
situation  when  the  defendant  dies  before  final  judgment,  than  when  he 
dies  after  it.'  If  the  defendant  die  after  verdict,  and  before  judgment, 
and  his  administrator  become  party  to  the  suit,  and  judgment  pass 
against  him,  and  execution  issue  thereon  and  be  returned  unsatisfied, 
in  a  scire  facias  against  the  administrator,  he  may  well  plead  no 
assets,  or  insolvency,  for  he  had  no  time  to  plead  such  plea  in  the  ori- 
ginal suit.^ 

The  27th  section  of  the  Act  of  24th  February  1834'  seems  to  indi- 
cate that  the  judgment  on  the  scire  facias  to  substitute  parties,  in  the 
case  of  a  death  pending  the  suit,  has  merely  the  effect  of  bringing  the 
new  parties  upon  the  record  of  the  original  action  in  the  place  of  those 
deceased,  and  that  the  original  action  then  proceeds  by  or  against  such 
substituted  parties  as  if  there  had  been  no  interruption.  If  this  be  a 
correct  view  of  that  section,  the  final  judgment  in  the  original  action 
must  be  in  the  names  of  the  substituted  parties,  who  are  the  only  par- 
ties on  the  record  after  judgment  of  substitution  has  been  rendered, 
and  not  in  the  names  of  the  original  parties,  which  conclusion  conflicts 
with  the  English  practice  as  given  above,  but  seems  to  be  confirmed 
by  the  26th  section  of  the  same  act.^ 


SECTION   XII. 
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If  a  judgment  has  been  obtained  against  a  decedent  prior  to  his 

'  Say.  Rep.  226 ;  2  Saund.  72,  n. ;  1  within  twenty  days   after  the   service 

Gall.  160 ;  2  Archb.  Pr.  79.  thereof,  to  become  party  to  such  action 

'  Hatch  V.  Eustis,  1  Gall.  160.  From  or  proceeding,  or  to  show  cause,  at  the 
the  above  it  clearly  appears  that  the  next  succeeding  term,  why  they  should 
judgment  on  a  mere  scire  facias  to  not  be  made  party  thereto,  by  judgment 
substitute  is  conclusive  of  nothing,  for  of  the  court,  and  further  proceedings  be 
it  is  not  even  final  as  to  the  propriety  had  in  such  action  or  proceeding  *  *  *." 
of  the  substitution  (Bachman's  Ex'rs  *  "  The  executors  or  administrators 
V.  Johns,  2  Pa.  R.  331) ;  much  less  as  to  of  any  person  who  at  the  time  of  his  de- 
the  existence  of  liability  in  or  towards  cease  was  a  party,  plaintiff,  petitioner  or 
the  substituted  parties,  since  they  may  defendant,  in  any  action  or  legal  pro- 
plead  no  assets  (Hatch  v.  Eustis,  1  Gall,  ceeding  depending  in  any  court  of  this 
160),  or  may  show  in  any  other  way  that  commonwealth,  shall  have  fall  power,  if 
they  are  not  liable  (Stockton  v.  Wilson,  the  cause  of  action  doth  by  law  survive 
3  Pa.  R.  129 ;  Mitchell  v.  Kintzer,  5  to  them,  to  become  party  thereto,  and 
Barr  216),  either  on  the  second  scire  far  prosecute  or  defend  such  suit  or  proceed- 
cias  to  be  issued  after  the  final  judgment,  ing  to  finaljudgment  or  decree,  as  fully 
or  in  a  subsequent  proceeding  founded  as  such  decedent  might  have  done  if  he 
on  such  judgment,  as  ejectment  by  the  had  lived,  and  if  such  plaintiff  or  peti- 
sheriff 's  vendee  of  land  sold  under  it.  tioner  die  after  judgment  or  decree  in 

'  Purd.    Dig.    286,   Pamph.    L.    77.  his  favor,  his  executors  or  administrators 

"  The  court  in  which  any  action  or  legal  may  proceed  to  execution  thereupon   as 

proceeding  may  be  depending  as  afore-  such  plaintiff  or  petitioner  might  have 

said  [i.  e.  at  the  death  of  a  party],  shall  done  if  he  had  lived:"  Purd.  Dig.  288, 

have  power  to  require  by  a  writ  of  scire  Pamph.  L.  77. 
facias,  such  executors  or  administrators, 
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death,  it  is  a  Hen  upon  the  lands  held  by  him  at  the  date  of  its 
entry.' 

But  if  the  suit  were  originally  commenced  against  the  personal  rep- 
resentatives of  the  decedent,  and  prosecuted  to  final  judgment  against 
them,  a  material  difference  exists.  In  order  more  intelligently  to  dis- 
cuss the  practice  upon  this  point,  we  shall  first  state,  as  briefly  as  pos- 
ble,  the  law  in  regard  to 

The  Lien  of  the  Debts  of  a  Decedent. 

The  Act  of  4th  April  1797,  §  4,^  provides  in  substance,  that  no  debts 
of  a  decedent,  unless  secured  by  mortgage,  judgment,  recognisance, 
&c.,  shall  remain  a  lien  on  his  real  estate  for  a  longer  period  than  seven 
years  after  his  decease,  unless  an  action  for  the  recovery  thereof  be 
commenced  and  duly  prosecuted  against  his  heirs,  executors,  or  admin- 
istrators within  such  period  of  seven  years,  or,  if  the  debt  be  not  pay- 
able within  such  period,  unless  a  copy  or  particular  written  statement 
of  the  bond,  covenant,  debt,  or  demand  be  filed  within  such  period  of 
seven  years  in  the  office  of  the  prothonotary  of  the  county  where  the 
real  estate  to  be  charged  is  situated.' 

The  Act  of  24th  February  1834,  §  24,*  which  supplies  and  repeals 
this  section,  is  almost  identical  in  substance,  except  that  the  duration 
of  the  lien,  and  of  the  period  within  which  the  acts  above  mentioned 
must  be  performed,  is  reduced  from  seven  to  five  years.^ 

Duration. — The  4th  section  of  the  Act  of  1797°  is  a  statute  of  lim- 
itation and  repose,  and  protects  not  only  bond  fide  purchasers,  but 
heirs  and  devisees,  and  those  claiming  under  them.''  And  therefore, 
where,  nearly  nine  years  after  the  death  of  the  intestate,  suit  was 
brought  and  judgment  had  against  his  estate,  it  was  held  that  the  per- 
son so  obtaining  judgment  could  not  come  in  upon  any  portion  of  the 
parcels  of  land, taken  by  the  intestate's  son  under  a  writ  of  partition 
and  valuation  of  the  real  estate  of  his  father,  and  sold  by  virtue  of 
judgments  against  the  son,  neither  as  against  the  creditor  of  the  son 
nor  the  son  himself.'  And  the  fact  that  the  heir  or  a  purchaser  knows 
of  the  existence  of  a  debt,  and  the  heir  agrees  that  it  shall  be  binding 
upon  the  estate,  does  not  alter  the  case  ;  the  purchaser  is  required  only 
to  look  to  the  record  ;  parol  proof  will  not  bind  him.' 

And  a  levy  and  sale  under  a  judgment  obtained  against  the  personal 

'  The  lien  of  judgments  existing  at  debts  of  a  decedent  is  complete  five  years 

the  death  of  the  decedent  has  already  after  his  death,  unless  an  action  has  been 

been  fully  discussed  in  g  VIII.  of  the  commenced  or  a  copy  of  the  demand  be 

present  chapter,  and   need   not  be  en-  filed  in  the  specified  cases  ;  the  statutory 

larged  upon  here.  period  begins  to  run  from  the  time  of 

^  3  Smith's  Laws  297-8.  his  death  and  not  from  the^  grant  of  let- 

'  A.  executed  a  sealed  note  by  which  ters  of  administration :  Demmy's  Ap- 
he  promised  to  pay  to  B.  a  certain  sum,  peal,  7  Wright  155. 
when  0.,  an  infant,  should  become  of  °  It  is  hardly  necessary  to  state  that 
age,  with  lawful  interest  to  be  paid  an-  what  follows  applies  equally  to  the  24th 
nually,  "  in  trust  for  the  use  of  the  said  section  of  the  Act  of  1834. 
C."  i?eM,  that  the  lien  of  this  debt  was  '  Kerper  ti.  Ilooh,  1  Watts  9;  Ilemp- 
gone  upon  the  expiration  of  seven  years  hill  v.  Carpenter,  6  Watts  22 ;  Common- 
from  the  death  of^  A. ;  a  copy  of  the  in-  wealth  v.  Pool,  Ibid.  32 ;  Seitzinger  v. 
strument  not  having  been  filed  according  Fisher,  I  W.  &  S.  293  ;  IBailey  w.  Bow- 
to  the  provisions  of  the  Act  of  1797 :  man,  C  W.  &  S.  118 ;  Maus  v.  Hummel, 
Klinker's  Appeal,  1  Whart.  57.  1  Jones  231. 

*  Purd.  Dig.  285,  Pamph.  L.  77.  *  Kerper  v.  Iloch,  1  Watts  9. 

'  The  limitation  of  the   lien   of  me         '  Hemphill  v.  Carpenter,  6  Watts  22. 
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representative  after  the  lapse  of  the  period  fixed  by  the  act,  confer  no 
title  upon  the  purchaser.'  But  the  fact  that  the  judgment  was  no  lien 
upon  the  land  levied  on,  is  not  sufficient  ground  to  set  aside  the  execu- 
tion.'^ 

But  if  a  suit  be  commenced  against  the  personal  representatives 
before  the  expiration  of  the  period  fixed  by  the  act,  and  such  suit  be 
duly  prosecuted  to  final  judgment,  it  will  have  the  effect  of  prolonging 
the  lien  for  another  period  of  five  years,  commencing  from  the  termina- 
tion of  the  first  period  fixed  by  the  act, — in  all  till  the  expiration  of 
ten  years  from  the  death  of  the  decedent.' 

By  a  suit  brought  against  the  administrator  alone,  within  five  years 
from  the  decease  of  the  debtor,  and  judgment  obtained  therein,  the 
lien  of  the  debt  is  continued  against  the  estate  of  the  decedent  for 
ten  years  from  his  death,  though  the  heirs  be  not  made  parties 
thereto.'' 

An  unconditional  revival  of  a  restricted  judgment  during  defendant's 
lifetime,  makes  it  a  general  lien  on  all  his  lands  in  the  county ;  but 
such  revival  after  his  death  against  his  personal  representatives  only, 
simply  continues  the  lien  as  originally  restricted.  To  encumber  his  other 
real  estate  with  the  judgment,  as  against  the  widow  and  heirs,  pro- 
ceedings must  be  had  against  them  under  the  provisions  of  the  34th 
section  of  the  Act  of  24th  February  1834.  Though  the  widow,  with- 
out such  proceedings,  took  the  other  real  estate  unencumbered  by  the 
judgment,  qua  judgment,  yet  they  take  it  encumbered  by  the  debts  of 
the  decedent.  The  judgment  is  a  debt,  and  the  more  truly  so,  because 
a  debt  of  record.  Two  writs  of  scire  facias  duly  prosecuted  against  the 
personal  representatives,  will,  in  legal  efiect,  continue  the  lien  of  the 
judgment,  as  a  mere  debt,  for  ten  years  from  the  death  of  the  decedent ; 
and  if  within  that  time  the  widow  and  heirs  are  served  with  a  scire 
facias,  they  must  impeach  the  debt  or  show  its  payment,  to  save  their 
inheritance  from  liability  for  it.  If  not  so  served,  the  lien  is  gone  as 
to  all  the  real  estate,  except  that  to  which  it  was  restricted.' 

If  the  judgment  should  be  obtained  before  the  lapse  of  five  years 
from  the  decedent's  death,  the  second  period  of  five  years  is  to  be 
computed  not  from  the  entry  of  the  judgment,  but  from  the  expiration 
of  the  first  period  of  five  years,  notwithstanding  general  expressions 
to  the  contrary  found  in  some  of  the  cases."  But  when,  though  the 
suit  was  commenced  before,  yet  judgment  could  not  be  had  until  after 
the  lapse  of  five  years  from  the  death  of  the  decedent,  the  pending  of 
the  suit  would  seem  to  be  sufficient  to  keep  the  lien  alive.  And  the 
second  period  of  five  years  would  not  commence  until  the  rendition  of 
the  judgment;  so  that  a  revival  of  the  judgment  within  five  years 
after  its  date  would  preserve  and  continue  the  original  lien  of  the  debt 
for  another  period  of  five  years.'     But  it  has  been  since  held  that  the 

'■  Bailey  v.  Bowman,  6  W.  &  S.  118  ;  Ellenberger,  2  Pa.  R.   94 ;    Benner  v. 

Maus  V.  Hummel,  1  Jones  233.  Phillips,  9  W.  &  S.  13  ;  Bredin  v.  Agnew, 

'  Seitzinger  v.  Fisher,  1  W.  &  S.  293.  8   Barr  233  ;  Keenan  v.  Gibson,  9  Barr 

1       '  Schwartz's  Estate,  2  Harris  45.  249  ;  Moore  v.  Skelton,  2   Harris   361 ; 

*  Sanders  v.   Wagonseller,   7   Harris  Baldy  ».  Brady,  3  Harris  109. 
248 ;    Kittera's  Estate,    5   Harris  4:16  ;  '  Duncan  v.  Clark,  7  Watts  225,  per 

McMurray  v.  Hopper,  7  Wright  468.  Kennedy,  J. ;  Bredin  v.  Agnew,  8  Barr 

»  McMurray  v.  Hopper,  7  Wright  468.  235,  per  Bell,  J. 

^  Ibid,  per  Bell,  J.     See  Trevor  v.       , 
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rulf  is  the  same,  whether  the  judgment  be  obtained  before  the  lapse  of 
five  years,  or  (the  writ  being  commenced  before)  judgment  is  not 
obtained  until  after  that  period  has  expired :  in  either  case  the  pro- 
longation of  the  lien  is  to  be  computed,  not  from  the  entry  of  the  judg- 
ment, but  from  the  termination  of  the  first  period.' 

The  act  requires  that  in  order  to  continue  the  lien,  the  suit  must  not 
only  be  commenced  within  the  time  limited,  but  must  be  "  duly  prose- 
cuted." This  requisite  is  complied  with  if  judgment  be  obtained 
before  the  second  period  has  expired,  that  is,  not  more  than  ten  years 
after  the  death  of  the  decedent.^ 

A  suit  commenced  against  the  decedent  in  his  lifetime,  in  which  his 
administrator  was  substituted,  and  the  action  duly  prosecuted  to  judg- 
ment, will  continue  the  lien  of  the  debt  upon  the  real  estate  of  the 
decedent.' 

In  order  to  continue  the  lien  of  the  debt  beyond  the  second  period 
of  five  years,  a  scire  facias  for  that  purpose  must  be  sued  out  upon 
the  judgment  before  the  expiration  of  such  period.* 

If  the  decedent  charged  his  lands  with  the  payment  of  his  debts 
the  Act  of  1834  does  not  apply,  but  the  lien  thus  created  is  indefinite 
in  its  duration,'  except  the  presumption  of  payment  which  arises  from 
lapse  of  time.* 

Extent. — A  suit  commenced  originally  against  the  decedent,  to 
which  his  administrator  was  afterwards  substituted,  will,  if  duly  prose- 
cuted to  judgment  in  the  county  where  administration  was  granted, 
continue  the  lien  of  the  debt  on  his  real  estate  throughout  the 
commonw^ealth.'' 

Discharge. — The  statutory  lien  of  decedent's  debts  is  discharged  by 
a  sale  of  the  land  under  an  order  of  the  Orphans'  Court,'  or  by  a  sale 
pursuant  to  a  testamentary  power  for  the  payment  of  unscheduled 
debts.'     But,  it  seems,  if  the  debts  were  scheduled  or  otherwise  speci- 

^  See  Maus  v.  Hummel,  1  Jones  230,  sale  of  the  land  upon  such  judgment  is 

per  CouLTEB,  J.  not  void,  it  vests  such  a  title  in  the  pur- 

^  Ibid.     It  had  been  held  in  former  chaser  as   cannot   be  defeated  in  ejects 

cases  that  "  duly  prosecuted"  meant  pro-  ment  by  the  heirs  at  law,  even  though 

secuted   to   execution   against  the  per-  after  the  sale,  the  judgment  may  have 

sonal    representatives :    see   Duncan   v.  been  set  aside   as   erroneous :   Hays   v. 

Clark,  7  Watts  224.  Shannon,  5  Watts  548. 

'  Bredin  v.  Agnew,  8  Barr  233.  *  Steel  v.  Henry,  9  Watts  523  ;  Baldy 

*  Duncan  «.  Clark,  7  Watts  225,  per  v.   Brady,    3   Harris   111;    Sprenkle  v. 

Kennedy,  J.     It  should  be  remembered,  Lackey,  C.  P.   Perry  Co.,  11   P.  L.  J. 

that  the  scire  facias  to  continue  the  lien  219. 

here  spoken  of,  is  the  writ  explained  in         *  Alexander    v.   MoMurry,   8  Watts 

I  VIII.,   and    is    totally  distinct  from  504. 

the  writ  which  is  the  subject  of  the  pre-         '  Bredin  v.  Agnew,  8  Barr  233. 
sent  section.    The  two  objects  may,  how-         *  Custer  v.  Detterer,  3  W.  &  S.  28. 
ever,  be  combined  in  a  single  writ.     The         '  Cadbury   v.    Duval,    10   Barr   265. 

scire  facias  to  continue  the  lien  beyond  But  the   lien   of  a  judgment   obtained 

the  second  period  of  five  years,  must  in-  prior  to  the  death  of  the  testator,  is  not 

elude  the  terre-tenants  as  well  as  the  per-  discharged  by  a  sale   by  the  executor 

sonal  representatives,  or  the  lands  will  under   a  power   in   the  will:   Fisher  v. 

be   discharged :    Keenan   v.   Gibson,    9  Kurtz,    4    Casey  47 ;     Konigmaker    v. 

Barr  249.     If  it   be   against  the  heirs  Brown,  2  Harris  269.     Especially  whore 

alone,    without    joining    the     personal  the  proceeds  have  been  applied   to  the 

representatives,    the  judgment   thereon  payment   of  subsequent   liens :    Konig- 

will  be  irregular  and  erroneous;  but  a  maker  v.  Brown,  2  Harris  269. 
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fied,  it  would  be  the  purchaser's  duty  to  see  to  the  application  of  the 
money  ;  and  in  that  case,  the  only  safe  course  would  be  to  pay  the 
money  into  the  Orphans'  Court,  under  the  19th  section  of  the  Act  of 
1834.1 

Under  the  Acts  of  1797  and  1834,  it  is  now  a  settled  doctrine  of  our 
law,  that  a  judgment  obtained  against  the  personal  representatives 
creates  no  new  lien  upon  the  real  estate  of  the  decedent.^  The  lien 
springs  exclusively  from  the  intestate  laws,  which  make  the  land  of  the 
decedent  a  fund  for  payment  of  his  debts  ;  insomuch,  that  nothing  is 
added  or  gained  by  a  judgment  against  his  representatives.^  From 
this  it  appears,  that,  so  far  as  regards  the  lien,  the  only  advantage  to 
be  derived  from  a  judgment  against  the  personal  representatives, 
obtained  within  the  five  years  after  the  decedent's  death,  is  the  con- 
tinuance of  the  lien  (which  is  already  in  force  by  virtue  of  the  statute) 
for  another  period  of  five  years,  that  is,  ten  years  from  the  death  of 
decedent.* 

But  this  continuance  of  the  lien  is  not  the  sole  effect  of  a  judgment 
against  the  personal  representatives.  Such  judgment  entitles  the 
plaintiff  therein  to  collect  his  debt  by  means  of  an  execution,  provided 
the  defendants  have  sufficient  assets  in  their  hands  to  satisfy  the  judg- 
ment. If  they  have  not  sufficient  personalty  for  that  purpose,  the 
plaintiff  may  proceed  to  subject  the  land,  upon  which  his  debt  is  a  lien 
by  statute,  to  the  payment  of  this  debt ;  and  the  process  by  means  of 
which  this  is  to  be  effected  is  the  subject  of  the  present  section. 
The  Scire  Facias,  when  necessary. 

The  34th  section  of  the  Act  of  24th  February  1834^  provides  that 
in  all  actions  against  executors  or  administrators  of  a  decedent,  who 
shall  have  left  real  estate — where  the  plaintiff  intends  to  charge  such 
real  estate  with  the  payment  of  his  debt — the  widow  and  heirs,  or 
devisees,  and  the  guardians  of  such  as  are  minors,  shall  be  made  par- 
ties thereto,  &c. 

This  section  means  only  that  the  judgment  to  which  the  heirs  are 
not  parties,  shall  not  be  paid  ly  force  of  an  execution  issued  thereon  ; 
but  it  is  otherwise  where  the  sale  is  made  for  payment  of  debts  by 
order  of  court  on  the  administrator's  application.' 

It  would  seem  from  the  section  itself  that  the  widow,  heirs,  &c., 
might  be  made  parties  in  the  first  instance  to  the  original  action  against 
the  personal  representatives ;  but  though  this  may  be  done,  yet  the 
omission  to  do  it  will  not  discharge  the  real  estate  in  the  hands  of  such 
widow,  heirs,  &c.,  from  the  liability  to  pay  a  judgment  obtained  against 
the  personal  representatives  alone  ;  for  the  plaintiff  may  issue  a  scire 
facias  upon  his  judgment,  directed  to  the  widow,  heirs,  &c.,  which 

'  Cadbury  v.  Duval,  10  Barr  267,  per  see  Benner  v.  Phillips,  9  Ibid.  13. 

Bell,  J.  Previously  to  the  Act  of  1834,"  a  suit 

Irevor  v.  Ellenberger,  2  Pa.  B.  94 ;  and  judgment  against  the  administrators 

Penn  v.  Hamilton,  2  Watte  59,  per  Gib-  of  a  deceased  debtor,  whether  adverse  or 

SON,  C.  J. ;   Duncan  v.  Clark,  7  Watts  by  confession,  bound  the  lands   of  the 

~-^-  n            TT      •  intestate  without  notice  to  the  heirs,  and 

^  Penn  ».  Hamilton,  uU  supra.  a  sheriff's  sale  upon   such  a  judgment 

*  Ibid. ;  Schwartz's  Estate,  2  Harris  conferred   -a,  good   title   upon   the   pur- 

42  ;  Duncan  v.  Clark,  7  Watts  22.5.  chaser :  Paynivu.  Craft,  7  W    &  S  465 

^Purd.  Dig.  285,  g  82;    Pamph.  L.  per    Kennedy,   J.;    Stewart  v.    Mont- 

80.  gomery,  11  Harris  412,  per  Knox  J 

«  Murphy's  Appeal,  8  W.  &  S.  165;  ^               ' 
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■will  be  as  effectual  in  charging  the  lands  of  the  decedent,  as  if  the 
widow,  heirs,  &c.,  had  been  made  parties  in  the  first  instance.'  Since 
the  decision  in  Murphy's  Appeal  the  practice  is  settled,  and  the  course 
now  pursued  is  to  bring  suit  against  the  personal  representatives  alone, 
and  upon  the  judgment  obtained  against  them  to  issue  a  scire  facias 
warning  the  widow,  heirs,  &c.,  to  appear  and  show  cause,  &c.,  why  the 
judgment  shall  not  be  levied  or  paid  out  of  the  real  estate  of  the 
decedent.^ 

By  analogy,  if  after  the  judgment  against  the  personal  representa- 
tives the  land  is  sold  by  ordfir  of  the  Orphans'  Court,  on  the  applica- 
tion of  the  personal  representatives  for  the  payment  of  debts,  the 
judgment  should  not  be  paid  out  of  the  proceeds  without  admitting 
the  widow,  heirs,  &c.,  to  contest  the  claim  before  the  auditor,  as  well 
as  afterwards  before  the  Orphans'  Court,  and  to  show,  if  they  can, 
that  the  claims,  for  the  payment  of  which  a  sale  of  the  real  estate  was 
desired,  are  unjust  or  not  well  founded  ;  in  short,  to  make  any  defence 
against  the  payment  of  them  out  of  the  estate  of  the  decedent  that  they 
might  have  made,  had  they  been  made  parties  in  the  first  instance  to 
the  action  brought  against  the  personal  representatives,  or  to  a  scire 
facias  issued  upon  the  judgment  obtained  in  such  actions.* 

If  the  heirs,  &c.,  are  not  brought  in  by  a  scire  facias  upon  the  judg- 
ment obtained  against  the  personal  representatives,  a  sale  of  the  land 
by  the  sheriff  under  such  judgment  confers  no  title  whatever  upon  the 
purchaser.*  But  if  one  of  five  heirs  should  after  such  sale  execute  an 
instrument  in  writing  referring  thereto,  and,  in  consideration  of  the 
receipt  of  the  fifth  part  of  the  net  proceeds,  releasing  the  purchasers 
from  the  same,  and  assigning,  conveying,  and  confirming  to  them,  their 
heirs  and  assigns  for  ever,  the  said  property  and  all  her  right  and 
interest  therein  ;  and  there  is  no  evidence  of  fraud  on  the  part  of  the 
sheriff's  vendee  in  procuring  the  sale  or  instrument  of  conveyance,  nor 
of  ignorance  on  the  part  of  the  heir  of  the  rule  of  law  that  such  sale 
conveyed  no  title  to  the  purchaser,  she  is  estopped  by  the  receipt  of 
the  purchase-money  from  contesting  the  title  of  the  purchaser.' 

The  creditor  must  in  all  cases  make  the  widow  and  heirs  parties  by 
scire  facias  or  otherwise,  before  he  can  proceed  to  sell  the  land,  and 
if  the  land  be  sold  on  a  judgment  confessed  by  the  executor  in  a  scire 
facias  issued  against  him  alone,  the  sheriff's  vendee  will  take  no 
title ;  *  and  it  makes  no  difference  in  this  respect  that  the  land  was 
devised  subject  to  the  payment  of  debts.' 

Where  judgment  was  recovered  against  one  who  afterwards  purchased 
real  estate  and  died,  the  land  is  discharged  from  the  judgment  in  the 
bands  of  the  widow  and  heirs  by  a  failure  to  revive  it  against  them  by 
scire  facias  within  five  years  from  the  death  of  the  defendant ;  for  the 

'  Murphy's  Appeal,  8  W.  &  S.  165.  'Watts  403,  that  the  administrator  might 

^  Atherton  v.  Atherton,  2  Barr  112.  waive  the  inquisition  and  condemnation. 

"  Murphy's  Appeal,  8  W.  &  S.  172;  of  the  real  estate  of  his  intestate  upon  a 

Schwartz's  Estate,  2  Harris  45.  fieri  facias  upon   a  judgment  against 

*  McCraoken   v.    Roberts,    7    Harris  him.     But  this  was  doubted  in  Sample 

390;  Smith  v.  Warden,  Ibid.  424;  'War-  v.  Barr,  1  Casey  460,  per  Woodward,  J. 
den  V.  Eichbaum,  2  Harris  121 ;  Ather-         *  Smith  v.  Warden,  7  Harris  424. 
ton  V.  Atherton,  2  Barr  112.  *  Sample  v.  Barr,  1  Casey  457. 

It  was   held  in   Hunt  v.  Devling,  8         '  Ibid.,  per  Woodivasd,  J. 
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judgment  was  not  a  lien  on  after-acquired  real  estate  during  the  life 
of  the  defendant,  and  at  his  death  became  a  lien  as  a  debt  merely.* 

And  though  the  judgment  was  recovered  by  one  heir  against  the 
administrator  who  was  the  only  other  heir,  execution  cannot  issue  until 
a  scire  facias  has  been  sued  out,  and  judgment  thereon  obtained  against 
the  heir  as  such.^ 

The  scire  facias  to  call  in  the  heirs  or  devisees  is  only  necessary 
when  the  creditor  proposes  to  take  the  land  in  execution.' 

An  action  of  deht  on  the  first  judgment  to  which  the  heirs,  &c.,  are 
made  parties,  is  as  efiectual  a  compliance  with  the  act  as  a  scire  facias 
would  be.* 

Parties. — As  the  scire  facias  is  based  upon  the  judgment  previously 
obtained  against  the  personal  representatives,  it  must  make  them  par- 
ties, and  as  its  object  is  to  bring  in  the  terre-tenants,  these  latter  must 
also  be  included.'  The  nonjoinder  of  one  of  the  heirs, can  only  be 
taken  advantage  of  by  plea  in  abatement.*  The  fact  that  one  of  the 
heirs  who  was  an  infant  had  been  personally  summoned  cannot  be 
objected  to  by  the  other  defendants.^  If  the  heirs  are  minors  the  court 
may  appoint  a  guardian  ad  litem  to  represent  them.'  Or  if  there  be 
a  guardian  of  a  minor  heir  he  should  be  made  a  party.' 

Where  the  judgment  against  the  personal  representatives  was  ob- 
tained by  the  husband  of  one  of  the  heirs,  in  right  of  his  wife,  the  non- 
joinder of  the  wife,  as  plaintifi"  in  the  scire  facias,  should,  if  it  was 
objectionable,  be  pleaded  in  abatement.'"  If  one  of  the  heirs  or  devisees 
is  a  married  woman  her  husband  should  be  made  a  party." 

Time  within  which  the  writ  must  issue. — The  writ  must  issue  during 
the  continuance  of  the  lien,'^  otherwise  it  will  not  charge  the  lands.'' 

Form. — The  following  form  has  been  employed  without  objection. 
After  reciting  the  court,  &c.,  it  proceeds  : — 

To  the  sheriff  of county,  greeting : 

Whereas,  A.  B.,  lately  in  our court,  to  wit,  in term, 

recovered  judgment  against  CD.,  executors  (or  administrators,  &c.,  as 

the  case  may  be)  of  E.  F.,  deceased,  for  the  sum  of together 

with  costs,  as  by  the  record  and  process  therein  manifestly 

appear : 

And  whereas,  we  have  received  information,  that,  although  judg- 
ment as  aforesaid  be  rendered,  yet  execution  of  the  same  still  remains 
to  be  made : 

And  whereas,  the  aforesaid  E.  F.  died  seised  of  certain  lands  and 
tenements  in  his  demesne  as  of  fee,  as  by  the  insinuation  of  the  said 
A.  B.  we  have  received  : 

And  because  we  are  willing  that  those  things  which  in  our  said  court 
are  rightly  done  should  be  demanded  by  a  due  execution,  &c.: 

We  command  you  that  you,  by  good  and  lawful  men  in  your  baili- 

'  Moorehead».  McKinney,  9Barr265.  *  Simmond's  Estate,  7   Harris  439; 

^  Atherton  v.  Atherton,  2  Barr  112.  Schwartz's  Estate,  2  Harris  42. 

'  Schwartz's    Estate,   2    Harris    45 ;  '  Schwartz's  Estate. 

Sample  v.  Barr,  1  Casey  457.  '"  Ibid. 

*  Schwartz's  Estate,  2  Harris  46.  "  See  Blight  v.  Ewing,  2  Casey  135 

'  Keenan   o.    Gibson,    9    Barr    249 ;  "  Vide  ante,  p.  561,  for  the  duration 

Hays  V,  Shannon,  5  Watts  548.  of  the  lien. 

«  Schwartz's  Estate,  2  Harris  42.  "  Baldy  v.  Brady,  3  Harris  109 ;  and 

'  Ibid.  see  Maus  c.  Hummel,  1  Jones  231. ' 


FORM   OF   WRIT — DEFENCES.  56T 

vf'ick,  mate  known  to  C.  J).,  executor  of  E.  F.,  deceased,  and  to  (here 
follow  the  names  of  the  heirs  or  devisees,  &c.),  that  they  be  and  appear 

before  the  justices  of  our  said court,  at  our  said  court  to  be 

held  at in  and  for on  the ,  to  show  if  anything 

they  know  or  have  to  say  whi/  the  aforesaid  judgment  should  not  be 
revived  for  the  term  of  five  years^  and  why  the  said  judgment  and 
costs  of  the  lands  and  tenements  aforesaid  ought  not  to  be  made,  and 
to  the  said  A.  B.  rendered,  according  to  the  provisions  of  the  Act  of 
Assembly  in  such  case  made  and  provided,  and  according  to  the  form 
of  the  said  recovery,  if  to  him  it  shall  seem  expedient,  and  further  to 
hear  and  receive  what  our  said  court  shall  consider  in  that  behalf ;  and 
have  you  then  and  there  the  names  of  those  by  whom  you  shall  so  make 
it  known  to  them,  and  this  writ. 

Witness  the  Honorable at the day  of 

in  the  year  of  our  Lord . 

X.  y.,  Prothonotary. 

A  judgment  confessed  by  one  executor  without  the  knowledge  of  his 
co-executor,  for  a  claim  part  of  which  was  barred  by  the  Statute  of 
Limitations,  does  not  bind  the  estate  of  the  testator  ;  although  the  exe- 
cutors had  a  power  to  sell  for  the  payment  of  debts  ;  and  the  invalidity 
of  the  judgment  may  be  shown  on  a  scire  facias  against  the  administrator 
de  bonis  non  and  the  heirs  and  devisees.'' 

Defences. — In  this  proceeding  the  heirs,  &c.,  may  urge  any  ground 
of  defence  which  might  have  been  made  to  the  original  proceeding  had 
they  been  parties  thereto.^  Thus  they  may  show  that  the  debt  is 
invalid,  or  has  been  partly  paid,^  or  that  its  lien  upon  the  land  is  lost.^ 
They  have  a  right  to  insist  that  the  creditor  shall  take  satisfaction  out 
of  the  personalty,  and  look  to  the  realty  only  for  what  the  personaltj' 
may  prove  unable  to  pay.^  And  it  is  competent  for  the  devisees  to 
prove  that,  by  an  order  of  the  Orphans'  Court,  the  lands  of  the  testator 
were  sold  by  the  administrator  to  an  amount  sufficient  to  pay  all  his 
debts  ;  and  if  this  be  established,  although  the  plaintiff  may  be  entitled 
to  judgment,  quod  recuperet,  against  the  administrator,  he  cannot 
recover  against  the  devisees  of  the  land ;  it  is  the  duty  of  the  creditor 
in  that  case  to  look  to  the  appropriation  of  the  proceeds  of  such  sale.^ 

But  where  the  executor  is  also  sole  devisee,  the  judgment  against 
him  in  his  representative  capacity  is  conclusive,  and  he  is  estopped 
from  setting  up  the  same  defence  a  second  time  on  the  trial  of  the 
scire  facias.''  And  in  such  case  it  is  no  defence  that  there  was  suffi- 
cient personalty  to  pay  the  judgment.' 

'  This    clause    in     italics    may    be         '  Walthaur's  Heirs  v.  Gossar,  8  Casey 

omitted,  if  it  is  not  intended  to  continue  262,  per  Woodward,  J. ;  but  see  Payne 

the  lien  upon  the  lands,  but  simply  to  v.  Craft,  7  W.  &  S.  463. 
have  execution  against  them.  '  Benner  v.  Phillips,  9  W.  &  S.  13. 

''  Hall  V.  Boyd,  6  Barr  267.  '  Stewart  v.  Montgomery,  11  Harris 

'  Atherton  ».  Atherton,  2  Barr  112  ;  410.     And  a  purchaser  from  the  devisee 

Schwartz's  Estate,  2  Harris  42 ;  Stewart  after  the  issue  of  the  scire  facias,  is  in 

r.  Montgomery,  II  Harris  411;  Sample  no  better  condition  than  the  devisee  him- 

V.  Barr,  1  Casey  457  ;  Shontz  D.Brown,  self:  Ibid.    But  when  the  executor  is  sole 

3  Casey  136  ;  Walthaur's  Heirs  v.  Gos-  heir,  it  is  necessary  to  issue  a  scire  facias 

ear,  8  Casey  259.  to  bring  him  in,  although  judgment  has 

'  Walthaur's  Heirs  v.  Gossar,  8  Casey  been  obtained  against  him  as  executor : 

262 ;  Benner  v.  Phillips,  9  W.  <fc  S.  20.  Atherton  v.  Atherton,  2  Barr  112. 

5  Atherton  v.  Atherton,  2  Barr  112,         '  Stewart  v.  Montgomery,  II  Harris 

per  Gibson,  C.  J.  410. 
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Trial,  ^e. — Evidence — Witness. — Though  the  judgment  against 
the  executors,  &c.,  upon  which  the  scire  facias  is  founded,  is  not  con- 
clusive upon  the  heirs,  yet  it  is  primd  facie  evidence  against  them, 
and,  when  given  in  evidence,  the  burden  of  proof  is  upon  the  defend- 
ants in  the  scire  facias  to  show  if  they  can  that  the  judgment  has  been 
paid,  &c.,  or  that  it  is  not  a  lien  on  the  lands,  or  some  other  ground  of 
defence.' 

The  joinder  of  heirs  and  devisees  in  an  action  against  the  executor 
is  proper  under  the  Act  of  1834,  and  when  the  writ  issues  directing 
notice  to  be  given  generally,  an  heir  or  devisee  notified  by  the  sheriff 
becomes  a  party  ;  and  a  devisee  entitled  to  an  estate  for  life,  in  the 
interest  of  an  estate  real  and  personal,  devised  in  trust,  who  has  been 
thus  notified  in  an  action  against  the  executor,  is  an  incompetent  wit- 
ness for  the  defendant,  though  he  may  have  executed  a  release  of  his 
interest  under  the  will.^ 

Judgment. — The  judgment  on  the  sdre  facias  may  be  entered 
against  both  the  executor  and  devisee.* 

The  judgment  against  the  heirs  is  the  sole  evidence  of  the  amount 
to  which  the  creditor  is  entitled  as  against  the  real  estate.* 

It  does  not  conclude  anything  as  to  the  title  of  the  decedent  or  his 
heir  to  the  land,  it  only  concludes  the  party  as  to  the  existence  of  the 
debt  against  the  real  estate  of  his  ancestor,  whatever  that  may  be  ;  and 
even  when  the  debt  of  the  intestate  has  been  duly  established  as  against 
the  heirs,  land  lawfully  sold  and  conveyed  by  him  in  his  lifetime  is  not 
to  be  seized  in  satisfaction.' 

After  judgment  against  the  heirs  or  devisees  they  are  concluded 
from  setting  up  any  matter  by  way  of  defence  which  might  have  been 
taken  to  the  scire  facias.^ 

Satisfaction. — The  judgment  against  the  heirs  is  the  sole  evidence 
of  the  amount  to  which  the  creditor  is  entitled  as  against  the  real 
estate.'  Therefore,  where  a  judgment  is  recovered  against  the  admin- 
istrator without  notice  to  the  heirs,  and  on  a  scire  facias  against  them 
there  is  a  verdict  for  a  smaller  sum  than  the  judgment  against  the 
administrator,  a  payment  out  of  the  personal  estate,  to  the  extent  of 
the  recovery  against  the  heirs,  will  discharge  the  real  estate  in  their 
hands  from  all  claim  on  the  part  of  the  creditor ;  no  matter  from  what 
source  he  has  received  the  amount  of  the  judgment  against  the  heirs, 
the  real  estate  is  discharged  from  liability.* 


SECTION  XIII. 

OF    SCIRE    FACIAS    IN    OTHER    CASES. 

1.  Quare  restitutionem  non. — In  England,  after  judgment  in  error 
reversing  the  judgment  of  the  court  below,  if  the  amount  of  the  dam- 
ages awarded  by  the  former  judgment  had  been  previously  levied,  but 
not  paid  over,  the  plaintifi'  in  error  must  sue  out  a  sdre  facias  quare 

'  Blight  V.  Ewing,  2  Casev  135.  *  Shontz  c.  Brown,  3  Casey  1.36. 

'  Xorris  v.  Johnston,  5  Barr  287.  °  f'ee  Schwartz's  Estate,  2  Harris  46. 

'  Moore  v.  Skelton,  2  Harris  361.  '  Walthaur's  Heirs  v.  Gossar,  8  Casey 

*  Walthaur's  Heirs  v.  Gossar,  8  Casey  259. 
259.  » Ibid. 
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restitutionem  non,  suggesting  the  matter  of  fact,  namely,  the  sum 
levied,  &c.,  before  he  can  have  a  writ  of  restitution.'  If  execution  on 
the  former  judgment  have  been  actually  executed,  and  the  money  paid 
over,  the  writ  of  restitution  may  issue  without  any  previous  scire  faeim. 
But  in  our  practice,  although  it  would  be  a  perfectly  legal  and  proper 
course,  if  adopted,  no  writ  of  restitution  is  issued  ;  but  in  lieu  of  it  an 
order  for  restitution  is  obtained  ;  which,  being  disobeyed,  the  court 
may  enforce  by  attachment.  With  regard  to  a  scire  facias,  none  is 
necessary,  or  ever  issued.  The  writ  of  restitution,  however,  is  in  nature 
of  an  execution,  and  in  case  the  person  of  the  plaintiff  be  out  of  the 
reach  of  an  attachment,  or  it  be  expedient  to  proceed  against  his  person 
in  case  of  disobedience  to  an  order,  it  would  be  advisable  to  issue  this 
■writ  for  the  purpose  of  levying  on  his  estate,  real  or  personal,  and  sell- 
ing it  to  make  the  amount  claimed. 

The  Supreme  Court,  as  we  have  seen,  will  not  interfere  to  enforce 
restitution,  but  will  leave  it  to  the  court  below,  to  whom  they  will  remit 
the  record  with  their  order  superscribed  for  that  purpose.^ 

2.  On  a  judgment  quando,  ^c,  against  an  executor. — If  on  the 
plea  of  plene  administravit  in  an  action  against  an  executor  or  admin- 
istrator, or  on  the  plea  of  riens  per  descent  in  an  action  against  an 
heir,  the  plaintiff,  instead  of  taking  issue  on  the  plea,  take  judgment 
of  assets  quando  acciderint,  in  this  case  if  assets  afterwards  come  to 
the  hands  of  the  executor  or  heir,  the  plaintiff  must  first  sue  out  a 
scire  facias  against  such  executor  or  heir,  before  he  can  have  execution. 

As  the  judgment  quando  acciderint  is  that  the  plaintiff  do  recover 
his  debt,  to  be  levied  of  the  goods,  &c.,  of  the  testator,  which  shall 
thereafter  come  to  the  hands  of  the  executor,  &c.,  it  is  necessary  that 
a  scire  facias  should  state  that  the  assets  came  to  the  executor's  hands 
after  the  judgment,  otherwise  it  would  be  bad.^ 

If  upon  this  scire  facias  assets  be  found  for  part,  the  plaintiff  may 
have  judgment  to  recover  so  much  immediately,  and  the  residue  of 
assets  infuturo.* 

3.  By  defendant  on  a  verdict  or  award  in  his  favor. — This  writ  is 
now  almost  obsolete. 

The  Act  of  1705,^  commonly  called  the  Defalcation  Act,  was  passed 
to  supply  the  deficiency  of  the  common  law,  by  which  no  judgment 
could  be  entered  for  the  defendant  to  recover  any  money  for  the  plain- 
tiff. This  was  remedied  by  giving  the  defendant  a  scire  facias  upon 
the  judgment  rendered  in  his  favor  against  the  plaintiff,  whereupon  he 
might  have  judgment,  and  issue  execution  for  the  amount.^  The  third 
section  puts  reports  of  referees  upon  the  same  footing  as  verdicts.  It 
enacts,  that  an  award  made  in  accordance  with  its  provisions,  approved 
by  the  court  and  entered  upon  record,  shall  have  the  same  effect  as  a 
verdict ;  and  the  party  to  whom  any  sum  of  money  is  thereby  awarded 
to  be  paid  shall  have  judgment  or  a  scire  facias  for  the  recovery  there- 
of, as  the  case  may  be.     This  means  that  if  the  report  is  in  favor  of 

1  See   1  Arch.    Pr.  287  ;  2  Ibid.   85.         '  2  Saund.  219,  a. ;  6  T.  R.  1.     See 

See  form  of  writ,  Tidd's   Forms,  581,  U  the  form,  Tidd's  Forms,  465,  I  48. 
100,  101.  *  See  1  Tidd  448 ;  1   Saund.  336,  b ; 

^  See  Vol.  I.  p.  706  ;  Burd  v.  Dansdale,  as  to  the  scire  fieri  inquiry,  s^e  post. 
2  Binn.  80 ;  Cassell  v.  Cooke,  8  S.  &  R.  *  Purd.  Dig.  331,  1  Smith's  Laws  49. 

296 ;  Kirk  v.  Eaton,  10  S.  &  R.  103.  «  Blackburn  v.  Markle,  6  Binn.  174. 
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the  plaintiff  he  shall  have  judgment ;  if  in  favor  of  the  defendant  ho 
shall  have  a  scire  facias} 

By  the  Act  of  1810,  commonly  called  the  Compulsory  Arbitration 
Act,  supplied  by  the  Act  of  16th  June  1836,  having  the  same  designa- 
tion, and  identical  with  the  former  in  this  respect,  the  award  when 
entered  of  record  by  the  prothonotary  shall  have  the  effect  of  a  judg- 
ment.''' The  Act  of  1705  gave  the  award  the  effect  of  a  verdict,  which 
is  still  the  case  under  the  first  portion  of  the  Act  of  1836,  relating  to 
reference  by  agreement  under  a  rule  of  court.'  But  the  Compulsory 
Arbitration  Act  gave  such  award  the  effect  of  a  judgment.  Hence, 
it  has  been  held  that  on  an  award  for  the  defendant,  under  the  Act  of 
1810,  execution  may  issue  without  a  scire  facias  against  the  plaintiff.* 

And  now  by  the  Act  of  11th  April  1848,^  in  all  cases  where  by  the 
verdict  of  a  jury,  any  debt  or  damages  shall  have  been  found  or  certi- 
fied in  favor  of  the  defendant,  he  shall  be  entitled  to  judgment  and 
execution  in  like  manner  as  if  the  verdict  were  in  favor  of  the  plaintiff; 
and  the  defendant  need  not  resort  to  a  scire  facias  as  required  by  the 
Act  of  1705.  It  seems,  then,  that  the  only  case  in  which  this  writ  is 
still  required  is,  where  an  award  has  been  made  for  the  defendant 
under  a  reference  ly  content.  The  Act  of  1705  does  not  extend  to  a 
case  in  which,  a  plaintiff  having  brought  an  action  of  ejectment  against 
the  defendant,  it  is  agreed  that  judgment  shall  be  entered  for  the 
plaintiff,  and  that  the  sum  to  be  paid  by  the  defendant  shall  be 
determined  by  referees,  who  make  a  report  finding  a  certain  sum  due  to 
the  defendant.* 

4.  To  compel  the  assignment  of  errors. — The  mode  of  compelling  a 
plaintiff  to  assign  errors  in  England  is  by  suing  out  a  writ  of  scire 
facias  quare  executionem  non.^  This  writ  is  not  resorted  to  in  our 
practice,  the  same  end  being  attained  in  a  speedier  and  less  expensive 
form  by  a  rule  on  the  party  to  file  a  specification  of  errors  by  a  day 
certain.^ 

5.  Against  the  sheriff  in  certain  cases. — If  a  sheriff,  after  returning 
to  a  fi.  fa.  that  he  has  levied  the  debt,  retain  the  money  in  his  hands, 
a  scire  facias  may  be  sued  out  to  compel  him  to  pay  it  over  to  the 
party.'  Or  if  the  sheriff  to  z,  fi,.  fa.  return  that  he  seized  goods  and 
sold  part  of  them,  but  that  the  remainder  were  rescued,  scire  facias 
lies  against  him  to  have  execution  for  the  entire  sum  returned.^"  But 
if  the  sheriff  return  merely  that  the  goods  remain  on  his  hands  for  want 
of  buyers,  in  such  case  a  scire  facias  does  not  lie,  but  a  venditioni 
exponas,  or  a  distringas  nuper  vice  comitem. 

6.  In  regard  to  a  bill  of  exceptions  where  the  judge  has  died. — If  a 
bill  of  exceptions  be  sealed  by  a  judge,  and  he  die,  a  scire  facias  lies 
against  his  executors  or  administrators  to  certify  it." 

Where  the  judge  had  died  before  sealing  the  bill  of  exceptions,  the 
court,  on  being  moved  to  amend  the  defect,  ordered  the  judge's  notes 

'  See  Blackburn  v.  Markle,  iibi  sup.  '  See  2  Archb.  Pr.  86. 

»  ?  24,  Purd.  Dig.  55,  Pamph.  L.  7.  «  See  Vol.  I.  pp.  696,  &c. 

»  J  4,  Purd.  Dig.  51,  Pamph.  L.  717.  "  Hut.  32 ;  Cro.  Jac.  514 ;  Godb.  276. 

*  O'Donnell  v.  Lynch,  1  W.  &  S.  283.  "  Cro.  Jac.  514 ;  2  Saund.  243 

'  Pamph.  L.,  p.  536,  i  12.  "  2  Inst.  438. 

0  Blackburn  v.  Markle,  12  S.  &  R.  143. 
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to  be  filed,  on  which,  as  on  the  charge  to  the  jury,  the  proposed  bill  of 
exceptions  was  founded.' 

Where  the  judge  who  presided  at  the  trial  of  the  cause  has  died, 
without  having  sealed  the  bills  of  exceptions  taken  at  the  trial,  the 
writ  of  error  may  be  continued,  to  afford  the  party  an  opportunity  of 
having  it  sealed  by  the  other  members  of  the  court,  or  by  the  succeed- 
ing president  judge,  to  whom  the  facts  may  be  shown  by  testimony, 
the  notes  of  counsel,  or  of  the  deceased  judge,  or  of  his  associate  in 
office.^  This  case  subsequently  came  before  the  court  again  with  the 
bill  of  exceptions  certified  by  the  associate  judges,  the  new  president 
judge  having  been  counsel  for  the  plaintiff,  and  the  argument  pro- 
ceeded without  objection.^ 

7.  Ad  computandum  et  rehaiendum  terram. — When  land  of  the 
defendant  has  been  delivered  to  ihe  plaintiff  in  a  judgment  under  a 
liber ari  facias,  pursuant  to  the  Act  of  16th  June  1836,*  which  supplies 
the  Act  of  1705,'  and  the  plaintiff  has  been  satisfied  his  debt  from  the 
profits  thereof,  or  has  refused  a  tender  of  the  debt  and  costs  made  by 
the  defendant,  the  defendant  may,  as  in  England,  where  possession  was 
delivered  to  the  plaintiff  by  elegit,  have  a  writ  of  scire  facias  ad 
computandum  et  rehabendum  terram.^ 

The  object  of  this  writ  is  to  compel  the  plaintiff  to  account  for  the 
profits,  which  is  an  equitable  incident  of  the  relation  maintained  by 
the  parties  to  the  execution;'  and  if  the  debt  is  found  to  have  been 
satisfied,  then  to  have  the  land  restored. 

The  creditor  is  not  concluded  by  the  extended  value  of  the  land  as 
found  by  the  inquest,  but  is  to  account  according  to  the  actual  profits.^ 
Nor  is  the  debtor  concluded  by  the  inquest.'  But  the  inquest  is  primd 
facie  evidence  against  the  party  contesting  it.'" 

The  judgment  under  the  former  practice  was  quod  computet}^  But 
now  the  second  and  subsequent  sections  of  the  Act  of  13th  October 
1840'^  provide,  that  if  the  creditor  choose,  he  may  permit  the  defend- 
ant to  retain  the  lands  at  the  valuation  found  by  the  inquest,  which 
course  is  now  generally,  if  not  universally,  pursued.  And  the  same 
act'^  repeals  the  sections  of  the  Act  of  1836,  relating  to  the  right  of 
the  debtor  to  compel  the  creditor  to  account.  The  case  of  McKelvy 
V.  De  Wolfe  was  decided  under  the  provisions  of  these  repealed  sec- 
tions. Since  the  Act  of  1840,  a  judgment  in  favor  of  the  plaintiff  in 
the  scire  facias  quod  restituat  entitles  him  to  a  writ  of  restitution." 

'  Burk  V.  MeMuUen,  4  Barr  317.  may  bring  ejectmeut  to  recover  posses- 

'  McCandless  v.   McWha,   8   Harris  sion. 

183.  '  McKelvy  v.  De  "Wolfe,  8  Harris  381. 

'  McCandless  ».  McWha,  10  Harris  Per  Woodward,  J. 

261.     And  see  the  form  of  certificate  in  '  Wall  v.  Lloyd's  Executors,  1  S.  & 

this  case.                              -  R.  320. 

*  J  49,  Purd.  Dig.  440,  Pamph.  L.  769.  '  Ibid. ;  McKelvy  v.  De  Wolfe,  8  Har- 

5  1  Smith's  Laws  58.  ris  383. 

"  Carlisle  v.  Cunningham,  1  Dallas  81.  '"  Ibid.,  per  Woodward,  J. 

In  this  case  a  rule  was  obtained  to  show  "  See  McKelvy  v.  De  Wolfe,  8  Harris 

cause  why  the  land  should  not  be  sur-  383. 

rendered.     The    court    discharged   the  "  Purd.   Dig.  441,  Pamph.  L.   1841, 

rule,  being  unwilling  to  go  into  the  mat-  p.  2. 

ter  in  a  summary  mode  upon  mere  mo-  '*  ^  9,  Purd.  Dig.  441,  Pamph.  L.  1841. 

tioD.     The  reporter  adds  in  a  note  that  "  Commonwealth  v.  Straub,  11  Casey 

he  thinks  the  court  recommended  a  scire  144.     Per  Thompson,  J. 
facias  ad  computandum.   The  defendant 
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Under  such  writ  the  sheriff  cannot  disturb  the  possession  of  one 
occupying  the  premises  by  independent  title.  ^  If  the  sheriff  should 
find  a  stranger  in  possession  claiming  title,  he  should  make  a  special 
return  of  the  facts ;  and  under  these  circumstances  only  legal  seisin 
could  be  delivered,  the  plaintiff  being  put  to  his  ejectment  to  recover 
actual  possession.^ 

8.  For  other  purposes. — There  are  a  number  of  other  purposes  for 
which  a  scire  facias  may  be  instituted ;  but  as  those  writs  are  suffi- 
ciently explained  elsewhere,  it  is  unnecessary  to  do  more  than  mention 
them  here.  The  scire  facias  against  garnishees  in  foreign  attachment 
will  be  found  in  the  chapter  on  Foreign  Attachment  in  the  present 
volume,  and  more  fully  treated  in  Sergeant  on  Attachment. 

The  scire  facias  after  eviction  of  a  creditor  from  lands  delivered  on 
a  liberari  facias,  will  be  found  in  th^  first  volume.^ 

1  Commonwealth  v.  Straub,  11  Casey         ^  Ibid. 
144.    Per  Thompson,  J.  *  Tit.  "  Execution,"  p.  986 
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Act  of  1784. — To  promote  the  encouragement  of  the  business  of 
ship-building,  and  to  protect  the  tradesmen  employed  therein  from  the 
losses  to  which  they  were  subjected,  as  much  by  the  irresponsibility 
of  their  employers,  frequently  shipmasters,  strangers,  and  persons 
having  no  fixed  property  in  the  country,  as  by  the  non-liability  of  the 
vessels  built,  repaired,  and  fitted  by  them,  for  the  amount  of  their  bills, 
an  act  was  passed  on  the  27th  of  March  1784,^  which  supplied  the 
deficiencies  of  the  common  law,  by  giving  a  lien  to  such  workmen  upon 
the  vessels,  their  tackle,  apparel,  and  furniture,  from  the  time  of  con- 
tracting the  debts  until  the  period  of  such  vessels  proceeding  to  sea 
next  after  the  doing  of  the  work  or  furnishing  the  materials. 

Act  of  1836. — The  benefit  of  this  law  was,  by  several  supplements, 
extended  to  various  other  artificers  and  material-men  than  those  therein 
indicated.  The  important  portions  of  all  those  acts  have  been  incor- 
porated in  the  revised  statute  of  June  13th  1836,^  and  it  will  therefore 
be  unnecessary  to  cite  any  other.  The  latter  act  also  introduced  some 
new  provisions,  and  prescribed  certain  forms  of  process  in  this  pro- 
ceeding. This  law  is  nearly  connected  in  its  objects,  and  analogous  in 
some  of  its  provisions  to  the  Mechanics'  Lien  Law  heretofore  considered ; 
and  although  of  much  less  extension  than  the  latter,  is  yet  very  import- 


'  2  Smith's  Laws  95. 


^  Purd.  Dig.  63,  Pamph.  L.  61. 
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ant  to  several  of  the  counties  of  this  State,  and  particularly  so  to  Phila- 
delphia county.  ^ 

Practice. — The  practice  in  this  form  of  proceeding  is  similar,  in 
many  respects,  to  that  pursued  in  the  Court  of  Admiralty  for  the 
recovery  of  seamen's  wages,  and  other  debts  contracted  upon  the  high 
seas,  and  before  the  abolition  of  our  State  Court  of  Admiralty  upon 
the  adoption  of  the  Constitution  of  the  United  States,  was  precisely 
similar.  The  removal  of  jurisdiction  from  the  latter  to  the  Courts  of 
Common  Pleas,  whose  practice  is  so  different,  and  so  much  less  sum- 
mary, has,  of  course,  produced  very  considerable  alterations  in  the 
mode  prescribed  by  the  act  for  the  relief  of  this  class  of  artisans.  The 
whole  proceedings  are  still,  however,  different  from  the  course  of  the 
common  law,  except  that  the  trial  of  disputed  facts  is  by  jury  ;  these 
being  ascertained,  the  decree  and  execution  are  according  to  the  civil 
law.^  ■ 

The  system  of  procedure. — As  the  revised  act  furnishes  a  complete 
system  of  procedure  under  this  law,  we  need  do  no  more  than  introduce 
its  various  provisions  with  such  references  to  the  commissioners' 
remarks,  to  the  judicial  decisions  under  the  former  acts,  and  to  the 
proceedings  in  the  Admiralty,  as  may  appertain  to  and  elucidate  them. 

The  lien. — The  1st  section  of  the  act  referred  to  declares,  that 
"  ships,  and  vessels  ^  of  all  kinds,  built,  repaired,  or  fitted  within  this 
commonwealth,  shall  be  subject  to  a  lien  for  all  debts  contracted  by  the 
masters  or  owners  thereof,  for  work  done,  or  materials  found  or  pro- 
vided in  the  building,  repairing,  fitting,  furnishing,  or  equipping  of  the 
same  in  preference  to  any  other  debts  due  from  the  owners  thereof."' 

1  Ship  Portland  u.  Lewis,  2  S.  &R.  201.  for  work  or  materials  furnished  in  their 

^  Canal-boats  have  been  held  to  be  in-  construction  or  repair, 
eluded  within  the  enumeration   of  the         '  The  Supreme  Court  of  the  United 

statute :  Hippie  v.  Canal-Boat  Fashion,  States,  in  The  People's  Ferry  v.  Beers,  20 

9  Pittsburgh  Leg.  J.  26.     But  in  Jones  Howard  393,  after   an  elaborate  argu- 

V.  Cincinnati  Coal  Co.,  3  Am.  L.  R.  391,  ment  hdd,  that  the  admiralty  jurisdic- 

Judge  Gkier  held  that  coal-barges  being  tion  of  the  courts  of  the  United  States 

large,  rough  trunks  or  boxes,  made  mere-  did  not  extend  to  cases  where  a  lien  is 

ly  for  transporting  coals,  and  usually  sold  claimed  by  the  builders  of  a  vessel  for 

for  lumber  at  the  end  of  the  voyage,  and  work  done  and  materials   found  in  its 

not  having  any  coasting  license,  are  not  construction  ;  that  such  contracts  could 

the   subject  of  admiralty  jurisdiction,  not  create  a  maritime  lien  which  could 

And  in  Parkinson  v.  Manny,  2  Grant  be  enforced   in  rem  in  the  Admiralty. 

521,   the   District   Court  of  Allegheny  This  was   a  case  where  there  was  no 

county  held  that  coal-boats  are  not  such  statute   law  of  the   State   creating  any 

ships  or  vessels  as  are  within  the  mean-  lien.     The  Supreme  Court  noticed  the 

ing  and  intention  of  the  Act  of  Assembly  fact  that  some  of  the  District  Courts  had 

of  13th  June  1836,  relating  to  the  attach-  recognised   the   existence   of  admiralty 

ment  of  Tcssels.     Vessels  of  a  permanent  jurisdiction  in  rem  against  a  vessel,  to 

and  substantial  character,  such  as  make  enforce  a  carpenter's  bill  for  work  and 

repeated  voyages,  either  at  sea  or  upon  materials  furnished  in  constructing  it,  in 

our  rivers  and  canals,  are  contemplated  cases  where  a  lieu  had  been  created  by 

by  the  act,  and  not  such  as  are  merely  the  local  law  of  the  state  where  the  ves- 

temporary.     And  the  Supreme  Court  of  sel  was  built ;  such  as  Read  v.  The  Hull 

Pennsylvania  in  Nease's  Appeal,  9  Pitts-  of  a  New  Brig,  1  Story's  Rep.  244,  and 

,  burgh  Leg.  J.  201,  held  that  that  species  Davis  and  Lenham  u.  A  New  Brig,  Gil- 

of  water  craft  known  upon  the  western  pin's  Rep.  473  ;   Ibid.  536;  Suchington 

rivers  of  our  state  as  barges,  are  neither  and  King  v.  The  Nucleus,  2  Law  Jour, 

ships,  boats,  nor  vessels  within  the  mean-  463.      Thus  far,  however,  in   our  judi- 

ing  of  the  Acts  of  13th  ApriU836  and  of  cial   history,  no  case   of  the   kind   has 

20th  April  1858,  relating  to  the  attach-  ever  been  sanctioned  by  this  court.     In 

ment  of  vessels ;  and  not  subject  to  liens  the  subsequent  case  of  Roach  v.  Chap- 
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Continuance  of  lien. — This  lien  shall  continue  during  the  time  that 
shall  intervene  between  the  contracting  of  such  debts  and  the  time  when 
such  ship  or  vessel  shall  proceed  on  her  voyage  next  after  the  work 
done  or  the  materials  furnished,  and  no  longer.     §  2.^ 

In  whose  favor. — The  lien  exists  in  favor  of  the  following  classes  of 
tradesmen  and  mechanics,  and  no  others,  to  wit :  carpenters,  black- 
smiths, mastmakers,  boatbuildera,  blockmakers,  ropemakers,  sailmakers, 
riggers,  joiners,  carvers,  plumbers,  painters,  shipchandlers,  copper- 
smiths, brassfounders,  coopers,  menders  of  sail-cloth,  and  lumber-mer- 
chants.    §  3. 

A  stevedore  has  no  lien  under  the  act.^ 

Workmen  and  material-men  having  a  lien  on  a  vessel  under  the  pro- 
visions of  a  State  law,  may  enforce  it  by  a  suit  in  rem  in  the  Admi- 
ralty.^ In  admiralty,  as  well  as  in  State  courts,  the  lien  ceases,  under 
such  circumstances,  when  the  vessel  proceeds  on  her  first  voyage,  and 
no  admiralty  process  will  be  extended  to  enforce  it  beyond  that  limit.^ 

Under  the  above-recited  act,  the  lien  of  the  workmen,  &c.,  is  not 
affected  by  a  transfer  of  the  vessel  to  another  owner,  or  by  a  change 
of  master.  But  where  the  work  or  materials  are  furnished  by  a  con- 
tract, with  an  intermediate  agent,  or  person  who  is  not  the  owner  or 
master,  neither  the  workmen  and  material-men,  nor  such  intermediate 
person,  has  a  lien.* 

A  shipwright's  lien  under  the  Pennsylvania  statute,  may  be  enforced 
in  admiralty,  when  for  repairs  done  at  the  port  of  Philadelphia  on  a 
domestic  vessel,  the  principal  portion  of  whose  voyage  is  on  tide-water.^ 

A  vessel  is  a  domestic  ship  with  reference  to  the  lien  of  material-men, 
in  the  port  or  State  in  which  her  owner,  or  if  there  be  more  than  one 
owner,  her  husband,  or  managing  owner,  usually  resides.' 

Where  a  surplus  remains  in  court  after  the  sale  of  a  vessel  by  a  pro- 
ceeding in  rem  in  the  Admiralty,  a  party  having  a  lien  on,  or  assign- 
ment of  the  vessel  precedently  fixed,  may  claim  a  share  in  the  distri- 
bution of  the  surplus,  although  his  original  demand  was  not  such  as 
could  be  proceeded  for  in  the  Admiralty.* 

Libel. — Instead  of  the  ordinary  praecipe,  the  practice  is  to  file,  in 
the  office  of  the  prothonotary  of  the  Common  Pleas  or  District  Court, 
of  the  proper  county  wherein  the  cause  of  action  arises,  or  in  any 
county  where  the  vessel  may  be  found,  a  libel  against  such  vessel,  her 
tackle,  furniture,  and  apparel.     §  4.' 

man,   22    Howard    129,    the    Supreme         '  Phillips  v.  The  Scattergood,  1  Gil. 

Court  determined  that  the  fact  that  the  1 ;  Boon  v.  Canal-Boat  Hornet,  D.  C.  U. 

local  statute  of  a  State  created  a  lien,  S.,  May  1841. 

could   not    confer    jurisdiction    on   the         ^  Heppard  ».  Barge  General  Cadwalla- 

courts  of  the  United  States,  quoting  their  der,  6  P.  L.  J.  473  ;  Weaver  v.  Susan  G. 

own  decision  in  Orleans  v.  Phoebus,  11  Owens,  1  Wall.  Jr.  359;  Cornig  v.  The 

Peters   184.     See   also   Pratt  v.   Reed,  Meteor,   D.   C.   D.    S.,   Oct.   8th    1850, 

19   Howard    359;     Collis   v.    Schooner  Kane,  J. 

Coernine,  7  Am.  L.  R.  5.  *  Davis  v.  New  Brig,  1  Gilpin  473. 

'  This   section   is   derived    from   the         °  McClelland  v.  The  Robert   Morris, 

Act  of  27th  March  1784,  ?  6.     See  Gal-  3  P.  L.  J.  493. 

braith  v.  Galbraith,  3  S.  &  R.  392;  Hop-         '  Simpson  v.  The  Lyra,  D.  C.  U.  S., 

kinson's   Adm.   Dec.    131.     As  will  be  Bast.  Dist.  Pa.,  Nov.  1848. 
seen,  it  has  repeatedly  been  recognised         *  Davis  v.  New  Brig,  1  Gilpin  473. 
in  the  federal  court  as  of  binding  au-         "  This   section   is    erroneously   num- 

thority.  bered  3  in  the  original  act.     The  suc- 

''  McDormott  v.  The  Susan  G.  Owens,  ceeding  eleven   sections    are   similarly 

I  Wall.  Jr.  370.  erroneous. 


576  ATTACHMENT   AGAINST   VESSELS. 

What  the  libel  should  state. — In  this  libel,  the  libellant  (as  the 
claimant  is  styled)  sets  forth  the  nature  and  amount  of  his  demand, 
when  and  where  it  accrued,  the  name  of  the  vessel,  and  its  reputed 
owner,  and  at  whose  request  the  services  or  materials  were  supplied. 
It  states,  that  she  is  within  the  jurisdiction  of  the  court,  not  having 
proceeded  to  sea  since  the  doing  of  the  work  or  furnishing  the  mate- 
rials ;  and  concludes  with  a  prayer  that  the  vessel,  her  tackle,  apparel, 
and  furniture  may  be  attached,  condemned,  and  sold  for  the  payment 
of  the  libellant's  debt,  and  that  the  owner  and  all  others  concerned  be 
warned  to  show  cause  why  the  decree  of  the  court  should  not  be  given 
agreeably  to  the  prayer.^  It  may  be  signed  by  the  attorney,  who,  in 
this  species  of  proceeding,  is  called  the  proctor,  or  by  the  libellant 
himself,  who  must  make  oath  or  affirmation  to  the  truth  of  the  facts 
stated  in  the  libel.  A  specification,  or  bill  of  particulars  of  the  claim, 
is  usually  annexed  and  referred  to  in  the  libel.  The  amount  of  the 
required  stipulations  (which  answer  the  term  bail  in  common-law 
actions),  is  also  marked  upon  the  libel.  The  following  is  a  sufficient 
form  of  libel ;  but  as  each  case  varies  in  its  circumstances,  no  certain 
precedent  can  be  given  applicable  alike  to  all : — 

Form  of  libel. 
To  the  Honorable  T.  M.  P.,  President,  and  Judges  of  the  District  Court 
of  the  city  and  county  of  Philadelphia : 

The  bill  and  libel  of  A.  B.,  of  Kensington,  Philadelphia  county, 
ship-carpenter,  respectfully  showeth — 

That  on  or  about  the day  of ,  A.  D.  1837,  and  during  a 

month  preceding,  at  the  port  of  Philadelphia,  in  the  county  aforesaid, 
your  libellant,  at  the  special  instance  and  request  of  one  G.  C,  owner 
or  reputed  owner  of  the  vessel  hereinafter  mentioned,  furnished  mate- 
rials, and  performed  work  and  labor  in  the  repairing,  fitting,  furnish- 
ing, and  equipping  of  the  brig  or  vessel  called  the  Flora,  of  Philadel- 
phia, of tons  and  upwards,  then  lying  at  a  wharf  at  Kensington, 

aforesaid,  where  she  still  remains,  not  having  proceeded  on  her  voyage 
next  after  or  since  the  work  done  and  materials  furnished,  as  aforesaid : 
That  for  his  said  labor  and  materials  furnished  there  is  due  to  your 

libellant  the  sum  of dollars,  as  per  bill  of  particulars  hereto 

annexed.  Wherefore  your  libellant  prays,  that  the  said  brig,  with  her 
tackle,  furniture,  and  apparel,  may  be  attached,  condemned,  and  sold, 
by  process  of  this  honorable  court,  for  payment  of  the  said  sum  due  to 
him  ;  and  that  the  said  owner,  the  captain,  and  all  others  concerned  in 
said  vessel,  may  be  warned  to  appear  and  show  cause  why  the  prayer 
of  your  petitioner  should  not  be  granted. 

(Signed,)  T.  S.,  Proctor  for  Libellant. 

A.  B.  being  duly  sworn,  says  that  the  facts  stated  in  the  foregoing 
petition  or  libel  are  true,  to  the  best  of  his  knowledge  and  belief. 

(Signed,)  A.  B. 

Sworn  and  subscribed  before  me,  this day  of A.  d. 

(Signed,)  C.  D.,  Alderman. 

The  word  libel  is  derived  from  the  Latin  word  liber,  and,  in  the  ad- 
miralty practice,  signifies  the  written  statement  by  a  plaintiff  of  his 

'  See  form  in  Hall's  Adm.  Pr.  135 ;  Dunl.  Adin.  Pr.  481. 
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duse  of  action,  and  of  the  relief  which  he  seeks  to  obtain  in  a  suit.^ 
It  is,  also,  defined  to  be  a  declaration  or  charge  drawn  up  in  writing 
on  the  part  of  the  plaintiiF,  to  which  the  defendant  is  obliged  to 
answer.^  The  libel  of  the  civil  law  corresponds  with  the  declaration 
in  the  pleading  of  the  common  law,'  and  the  principles  of  the  common 
law  relating  to  the  structure  of  declarations  are,  in  most  respects, 
important  in  framing  the  statement  of  the  cause  of  action  in  the  libel 
when  proceeding  according  to  the  admiralty  practice.'* 

On  the  libel,  you  direct  the  prothonotary  to  issue  the  attachment, 
and  mention  stipulations  in  a  sufBclent  sum. 

All  parties  may  join  in  one  libel. — In  order  to  avoid  unnecessary 
labor  and  expense,  the  5th  section  of  the  revised  act  enables  all  or  any 
of  the  persons  before  enumerated,  to  join  in  one  libel  for  the  recovery 
of  all  their  claims  in  the  same  manner  as  mariners  are  permitted,  by 
the  usage  of  courts  of  admiralty,  to  join  in  one  suit  for  the  recovery 
of  their  wages. 

The  ensuing  section  provides,  that  whenever  a  libel  shall  be  filed  by 
any  person  as  aforesaid,  it  shall  be  lawful  for  any  other  person  or  per- 
sons having  a  claim  as  aforesaid,  to  apply  to  the  court,  by  petition,  at 
any  time  during  the  pendency  of  the  action,  to  become  a  party  libel- 
lant,  and  upon  due  proof  of  his  claim,  as  aforesaid,  he  shall  be  received 
and  permitted  to  prosecute  his  claim  jointly  with  the  other  persons  who 
commenced  the  action. 

If  more  than  one  suit  shall  be  brought  as  aforesaid,  against  the  same 
ship  or  vessel,  by  all  or  any  of  the  said  person  or  persons,  the  court 
shall  cause  the  said  action  to  be  consolidated  into  one  (and  give  one),' 
definitive  sentence  or  decree,  comprehending  all  such  debts  as  shall  be 
duly  supported.'     §  7. 

Additional  petitioners. — The  petition  of  other  workmen  or  material- 
men to  be  allowed  under  the  5th  section  of  the  act  to  join  in  the  libel 
of  an  attaching-creditor,  pursues  a  form  similar  to  the  libel,  as  to  the 
statement  of  their  respective  claims,  and  the  liability  of  the  vessel 
therefor.  It  states  "  that  the  vessel  has  not  proceeded  on  her  voyage 
to  sea  since  the  work  was  done  and  materials  furnished ;  that  she  has 
been  attached  by  process  at  the  instance  of  A.  B.,  and  prays  that  the 
petitioners  may  be  joined  in  the  libel  of  said  A.  B.,  and  that  they  may 
have  adjudged  to  them  respectively  the  amounts  of  their  said  debts, 
out  of  the  proceeds  of  the  sale  of  the  said  brig,  her  tackle,  &c.,  with 
monition  to  all  persons  concerned,  and  specially  to  the  said  G.  0.  (the 
owner),  as  is  usual  in  the  like  cases,  and  that  the  petitioners  may  have 
such  other  relief  in  the  premises  as  to  justice  may  seem  meet." 

It  is  signed  by  the  proctor  for  the  petitioners,  and  the  usual  afiSdavits 
and  bills  of  particulars  must  be  annexed.  The  proctor  endorses  on  it 
the  memorandum  to  the  prothonotary,  Issue  Monition,  returnable 

'  Law's  Eocl.  Law  147.  '  The  words  in  parenthesis  are  not  in 

"  Quia,  quid,  coram  quo,  quo  jure  petar  the  act.     They  exist  in  the  original  draft 

tur,  et  a  quo,  of  the  revisers,  and  are  required  by  the 

Recte  compositus  quique  libellus  habet."  sense. 

Law's  Eccl.  Law  149.  ^  See  the  records,  Vaughan,  Kerr  et 

^  2  Burn's  Eccl.  Law  406.  al.   v.   Brig  Flora,   D.  C.  Phila.,  June 

»  Co.  Lit.  17.  Term  1826. 
*  See  Dunlap's  Adm.  Pr.  Ill,  ct  seq. 
VOL.  II. — 37 
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(usually  on  the  ensuing  Saturday),  at  10  o'clock  A.  m.,  and  the  amount 
of  the  required  stipulations. 

Monition. — The  writ  of  monition  is  then  issued  and  served  upon 
the  owner  or  other  person  interested,  and  on  the  return-day,  if  no 
cause  be  shown  to  the  contrary,  the  prayer  of  the  petitioner  is  com- 
plied with.' 

Jurisdiction — Common  Pleas. — After  the  abolition  of  the  State 
Court  of  Admiralty,  a  supplement  to  the  Act  of  1784,  already  men- 
tioned, was  passed,  which,  after  reciting  the  sufficiency  and  necessity 
of  the  old  law,  and  the  incompetency  of  the  State  courts,  or  those  of 
the  United  States,  to  carry  it  into  effect,  provides,  by  its  1st  section, 
that  the  libel  authorized  by  it,  to  be  filed  in  the  State  Court  of  Admi- 
ralty, may  be  filed  in  the  office  of  the  prothonotary  of  the  Court  of 
Common  Pleas  of  and  for  the  county  wherein  the  cause  of  action  shall 
arise,  or  in  any  other  county  within  this  State,  in  all  cases  by  the  said 
act  provided  for. 

District  Court. — In  all  cases  wherein  the  demand  exceeds  the  juris- 
diction of  the  Common  Pleas,  the  libel  must  be  filed  in  the  prothono- 
tary's  office  of  the  District  Court  of  the  proper  county,  in  those  coun- 
ties in  which  such  courts  have  been  established,  and  not  in  the  Common 
Pleas.  Prior  even  to  the  late  act,  the  former  courts  exercised  similar 
powers  and  jurisdiction  in  such  cases,  according  to  the  construction 
by  which  this  form  of  proceeding  was  declared  to  be  a  civil  action 
within  the  meaning  of  the  Act  of  30th  March  1811,  erecting  the  Dis- 
trict Court. ^ 

Attachment. — Immediately  upon  the  filing  the  libel,  supported  by 
the  oath  or  affirmation  of  the  libellant,  it  shall  be  lawful  for  him  to 
have  a  writ  of  attachment,  to  be  made  according  to  the  following  form, 
to  wit : — 

County,  S3. 

The  Commonwealth  of  Pennsylvania, 

[Ij.  S.]  To  the  sheriff  of  said  county,  greeting  : 

We  command  you,  that  you  arrest,  attach,   and  safely  keep  the 

schooner   ,  of  tons   burthen  or  thereabouts,  lying  at 

,  of  which  A.  B.,  late  of  —,  is  master  (or  otherwise  suffi- 
ciently describing  the  vessel  to  be  attSfched),  her  tackle,  apparel,.and 
furniture,  and  that  you  summon  A.  B.  (the  master  or  owner  who  con- 
tracted the  debt  for  which  the  vessel  is  attached),  if  he  may  be  found 

within  your  bailiwick,  to  appear  before  our  court  of ,  to  be 

holden  at ,  in  and  for  said  county,  on  the day  of 

then  and  there  to  answer  the  libel  of  C.  D.,  who  demands  against  the 
said  schooner,  and  the  said  A.  B.,  the  owner  (or  the  master  thereof), 

the  sum  of dollars,  for  materials  found  (or,  as  the  case  may  be, 

for  work  done,  &c.),  for  the  building  of  the  said  schooner,  to  wit :  For 
(two  thousand  feet  of  .plank,  &c.,  setting  forth  the  claim  briefly,  as  in 
the  libel),  which  said  sum  the  said  C.  D.  averreth  is  wholly  due  ;  and 
how  you  shall  have  executed  this  writ,  make  known  to  our  said  judges, 
1  at  the  day  and  place  aforesaid,  and  have  you  then  there  this  writ' 
Witness,  &c.     §  8.' 

1  See   the  form  of  Monition,    Hall's         '  This  section  of  the  revised  law  is 

j'SL?''n^^.^' °;     T      •     „r,o^  new  in  terms,  though  suggested  by  the 

Ship  Portland  v.  Lewis,  2  S.  &  R.  197.     3d  section  of  the  Act  of  17?4,  and  the  lat 


WRIT — TEST — BOND NOTICE.  5T9 

Writ  not  to  issue  if  process  has  been  issued  out  of  United  States 
courts. — But  no  writ  of  attachment  shall  be  issued  against  any  vessel 
as  aforesaid,  which  shall  have  been  seized  by  process  of  any  court  of 
the  United  States  having  admiralty  jurisdiction,  while  the  same  shall 
be  actually  held  by  virtue  thereof,  nor  against  any  vessel  which  shall 
have  been  sold  by  order  of  such  court  for  any  debt  contracted  as  afore- 
said, previously  to  the  time  of  such  sale:  Provided,  nevertheless, 
That  if  the  payment  of  such  debts  shall  be  decreed  by  the  said  court, 
the  lien  shall  continue  until  the  payment  thereof  shall  be  enforced  by 
the  process  of  said  court.     §  9.' 

Test  and  stipulation. — The  writ  is  tested,  signed,  sealed,  and  made 
returnable,  like  other  original  process.  The  amount  of  stipulations 
required  is  marked  upon  it  as  bail  is  on  writs  of  capias.  In  the  title 
of  the  action  the  libellants  stand  as  plaintiffs ;  and  the  name  of  the 
vessel  attached,  with  that  of  her  reputed  owner  or  commander,  takes 
the  place  of  the  defendant.  If  there  be  no  known  owner  or  captain, 
the  name  of  the  vessel  alone  appears  upon  the  writ. 

Bond. — Previously  to  serving  the  writ  the  sheriiF  requires  from  the 
^  libellant  a  bond,  with  two  responsible  securities,  in  a  sum  sufficient  to 
indemnify  him  against  the  possible  consequences  of  its  being  served, 
as  he  invariably  does  in  cases  of  foreign  and  domestic  attachments. 
He  then  executes  the  writ  by  going  on  board  the  vessel,  publicly 
affixing  and  leaving  a  copy  of  the  process  upon  her  mainmast,  declar- 
ing her  to  be  attached  pursuant  to  its  directions,  and  placing  a  watch- 
man in  charge.  He  must  also  leave  a  copy  with  the  persons  named 
as  defendants  in  the  writ.^ 

Notice. — Under  the  former  statutes  the  interests  of  absent  owners 
were  not  sufficiently  provided  for.  Cases  may  occur  in  which  the 
commander  of  the  vessel  may  have  an  interest  adverse  to  that  of  the 
owner,  or  he  may  be  otherwise  so  situated  as  to  prevent  the  giving  of 
speedy  information  of  the  attachment  to  the  owner.^  This  defect  has 
been  removed  by  the  10th  section  of  the  revised  act,  which  directs 
that,  immediately  after  the  execution  of  any  writ  of  attachment  as 
aforesaid,  the  officer  executing  the  same  shall  cause  notice  thereof  to 
be  given  in  one  newspaper  published  within  the  city  or  county,  once 
a  week  during  six  successive  weeks,  and  every  such  notice  shall 
contain : — 

First — The  name  of  the  ship  or  vessel  attached,  the  name  of  the  port 
or  place  to  which  she  belongs,  and  the  name  of  her  last  commander. 
Second — That  such  ship  or  vessel  will  be  sold  for  the  payment  of  debts 
contracted  for  work  done,  or  for  materials  provided  in  the  building, 
repairing,  fitting,  furnishing,  or  equipping  of  the  same,  as  the  case 
may  be,  unless  the  owner,  consignee,  commander,  or  some  person  in 
their  behalf,  shall  appear  and  pay  the  same,  or  otherwise  obtain  the 
discharge  of  such  ship  or  vessel,  within  three  months  from  the  first 
publication  of  such  notice. 
Third — In  every  such  notice  he  shall  require  all  persons  having  a  lien 

section  of  the  Act  of  1793.     The  form  ^  This  section  of  the_  revised  statute 

here  exhibited  supplies  the  place  of  a  is  new  and  important,  inasmuch  as   it 

writ  of  attachment  and   the  monition  prevents  a  conflict  of  jurisdiction.     Ibid. 

usual  by  the  practice  of  the  admiralty  '  See  Hall's  Adm.  Pr.  133-4. 

courts. — Bemarlcs  of  the  Commissioners.  '  Commissioners'  Remarks. 
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■   for  any  debts  contracted  as  aforesaid,  to  file  the  same  within  three 

months  from  the  first  publication  of  such  notice,  or  be  debarred  from 

prosecuting  their  claims  under  such  writ  of  attachment. 

The  last  clause  was  designed  to  enable  the  court  to  make  a  general 
decree,  ascertaining  the  amount  necessary  to  be  raised  within  the  time 
therein  stated,  if  the  proceeding  in  other  respects  be  matured  for  a 
decree.  It  should  be  considered  in  connection  with  sections  15 
and  16.1 

Sheriff's  return. — The  return  of  the  sheriff  is  "  attached  and  sum- 
moned as  within  commanded,"  and  is  signed  as  in  other  cases. 

Attachment  may  he  dissolved  hy  giving  bonds. — After  the  attach- 
ment has  been  laid  it  may  be  dissolved  as  foreign  attachments  are  by 
the  entry  of  special  bail,  by  a  compliance  with  the  11th  section  of  the 
revised  act  (taken  from  the  5th  section  of  the  Act  of  1784),  which 
directs  that,  if  the  owner  or  master  of  any  ship  or  vessel  attached  as 
aforesaid,  or  his  or  their  agent,  shall  enter  into  a  bond  to  the  common- 
wealth with  sufficient  sureties,  to  be  approved  of  by  the  court  from 
which  the  process  issued,  or  by  a  judge  thereof,  with  condition  to  an- 
swer all  the  demands  aforesaid  which  shall  be  at  that  time  filed  against 
the  same,  and  fully  to  satisfy  and  pay  all  such  of  them  as  shall  be 
proved  and  recovered,  such  ship  or  vessel  shall  be  forthwith  discharged 
from  the  attachment  as  aforesaid,  and  be  permitted  to  proceed  on  her 
voyage. 

As  the  legislature  contemplated  the  complete  security  of  the  artisans 
employed  upon  the  vessel,  they  have  a  right  to  require,  and  the  courts 
have  hitherto  always  demanded,  unexceptionable  stipulators  or  bail. 
And  so  cautious  were  they  in  this  part  of  the  proceeding,  that  the 
power  of  taking  security,  and  of  releasing  the  vessel  even  before  the 
adoption  of  the  revised  statute,  was  always  exercised  by  the  court,  or 
one  of  the  judges  at  his  chambers,  upon  sufficient  notice,  and  was 
never  delegated  to  the  prothonotary  except  by  consent.^ 

Before  the  Act  of  1836,  instead  of  a  bond  to  the  commonwealth, 
stipulations  were  entered  into,  not  prcetorian  to  the  court,  but  con- 
ventual to  the  party  ;  and  the  bail  were  not  discharged  by  the  surrender 
or  death  of  the  principal  as  at  common  law.^  They  were  the  same  now 
usually  given  in  the  English  and  American  Courts  of  Admiralty  de 
judicatum  solvi,  to  abide  by  the  judgment  of  the  court,  and  pay  the 
sum  which  shall  be  awarded.*  The  form  of  the  obligation  now  to  be 
taken  under  the  revised  statute  is  sufficiently  indicated  by  its  11th 
section  above  cited. 

Upon  the  return  of  the  writ,  such  further  proceedings  may  be  had 
for  the  recovery  of  the  debts  aforesaid  as  are  usually  had  in  Courts  of 
Admiralty,  and  for  the  recovery  of  mariners'  wages,  and  other  debts 
actually  contracted  upon  the  high  seas.     §  12. 

Proclamation. — Where  no  bond  is  given  or  defence  set  up,  the  steps 
to  be  taken  by  the  libellants  in  the  admiralty  courts  are  as  follows  : 
The  writ  being  returned  by  the  sheriff,  the  libellants,  without  filing  a 
declaration,  for  which  their  libel  is  an  ample  substitute,  may,  on  the 
quarto  die  post  of  the  term  to  which  the  process  is  returnable'  proceed 
to  have  the  proclamations  made,  that  if  any  one  has  aught  to  say  why 

*  Commissioners'  Remarks.  "  Ibid.  25,  118,  n. 

=  See  1  Pet.  Adm.  li.  223,  in  note.  *  Hall's  Adm.  W.  51,  in  note. 
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the  ship  or  vessel  named  in  the  libel,  with  her  tackle,  apparel,  and  fur- 
niture, should  not  be  condemned  and  sold  for  payment  of  the  sums  of 
money  claimed  by  the  libellants  for  work  done,  and  materials  furnished 
to  said  ship,  he  might  appear,  and  he  should  be  heard  ;  otherwise,  the 
same  should  be  condemned.  These  proclamations  are  three  in  number, 
and  are  probably  analogous  to  the  form  of  thrice  calling  the  defendant 
upon  his  stipulation  by  the  marshal  of  the  court  upon  the  accusation 
of  contumacy.^  They  are  made  publicly  in  open  court  on  the  three 
days  next  ensuing  the  quarto  die  post.  In  pain  of  absence  at  the  first 
call,  he  is  decreed  to  have  incurred  the  first  default  (which  word  here 
signifies  a  non-appearance  in  court  at  a  day  assigned),^  and  the  decree 
is  continued  until  the  ensuing  Saturday  ;  when,  according  to  the  ancient 
practice,  his  contumacy  is  to  be  accused,  and  in  punishment  thereof,  he 
is  declared  to  have  incurred  the  second  default.^  If,  on  the  last  pro- 
clamation, the  defendant  be  contumacious,  and  does  not  appear  to  defend 
himself  or  his  ship,  the  court  proceeds,  ex  parte,  to  consider  the  libel, 
and  if  the  sums  claimed  therein  appear  to  be  justly  due,  they  adjudge, 
order,  and  decree  that  each  of  the  libellants  have  and  receive  in  full 
satisfaction  of  his  claim,  the  sums  claimed  respectively  in  the  libel, 
with  the  costs  and  charges  of  suit.  They  further  order  and  decree, 
that  the  vessel,  with  all  and  singular  her  tackle,  apparel,  and  furniture, 
be  condemned,  and  that  the  same  (or  so  much  thereof  as  may  be  neces- 
sary) be  sold  by  the  sheriff  at  public  sale  to  the  best  and  highest  bidder 
for  the  same,  the  sheriff  first  giving  due  and  timely  notice  of  such  sale, 
and  that  he  bring  the  proceeds  into  court,  there  to  remain,  subject  to 
the  further  order  and  decree  thereof.^ 

Writ  of  sale. — Such  appears  to  have  been  the  course  of  proceeding, 
by  analogy  to  that  in  admiralty  cases,  prior  to  the  revised  statute  above 
cited.  And  it  would  seem  from  the  12th  section  that  the  practice,  in 
this  respect,  was  probably  intended  to  be  retained.  As  regards  the 
time  of  selling  the  vessel,  however,  the  15th  section  has  introduced  a 
change.  It  directs  that  "  at  any  time  after  three  months  elapsed  from 
the  first  publication  of  the  notice  of  the  attachment,  as  aforesaid,  the 
court  may  proceed  to  make  an  order  and  decree  for  the  sale  of  such 
ship  or  vessel,  or  of  the  tackle,  apparel,  and  furniture  thereof,  if  the 
amount  necessary  to  be  raised  can  be  satisfied  by  the  sale  of  the  same, 
without  selling  the  vessel,  and  thereupon  the  court  shall  award,  upon 
motion,  a  writ  of  sale  to  be  made  according  to  the  following  form,  to 
tvit:— 

County,  ss. 

[L.  S.J  The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting  : 

Whereas,  lately,  by  our  writ  of  attachment,  we  commanded  you,  &c. 
(reciting  the  writ  and  the  return),  and  afterwards  such  proceedings 
were  had  in  our  said  court,  that  the  said  A.  B.  (C.  D.,  &c.)  obtained 
the  judgment  and  decree  of  the  said  court  to  recover  the  sums  respect- 
ively due  to  them,  to  be  levied  by  the  sale  of  the  said  vessel,  amount- 
ing, in  the  whole,  to  the  sum  of ,  we,  therefore,  command  you 

'  Vide   Hall's   Adm.   Pr.   24 ;  Dunl.          *  See  the  records,  Vaughan  v.  Brig 

Adm   Pr.  161.  Flora,  D.  C.  Phila.,  June  1.  1826,  No^ 

2  1  Inst,  259 ;  1  Salk.  216.  334. 
8  Hall's  Adm.  Pr.  73. 
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that  you  expose  the  said  schooner ,  her  tackle,  apparel,  and  fur- 
niture (if  the  order  be  to  sell  her  tackle,  &c.,  without  the  vessel,  say 
"  her  tackle,  apparel,  and  furniture"),  to  sale,  by  public  vendue  or  out- 
cry, and  the  money  arising  from  the  sale  of  the  said  vessel  (or,  as  the 
case  may  be,  tackle,  apparel,  and  furniture),  you  have  before  our  said 
judges,  at ,  the day  of ,  next ;  witness,  &c. 

Three  months  limitation. — This  limitation  of  three  months  was 
designed  to  afford  an  opportunity  for  presenting  claims  against  the 
vessel  under  the  attachment,  according  to  the  notice  required  by  the 
third  clause  of  the  10th  section.'  This  section  also  enables  the  court 
to  decree  a  sale  of  the  tackle,  apparel,  and  furniture  of  the  ship,  with- 
out selling  the  vessel  itself,  where  the  claims  may  be,  in  this  way,  satis- 
fied. The  form  given  by  the  act,  though  new  in  terms,  is  analogous  to 
the  form  heretofore  used.^ 

The  writ  or  order  of  sale  is  endorsed  like  the  writ  of  attachment. 

The  sheriif's  return  is  "  sold  for doUlars,"  and  is  dated  and 

signed  in  the  usual  way. 

Payment  out  of  proceedB. — There  is  a  case  not  provided  for  by  the 
legislature,  but  which,  by  the  practice  of  our  courts  before  the  revised 
Act  of  1836,  was  considered  as  being  within  the:  spirit  of  the  pre-exist- 
ing statutes.  It  is  that  of  workmen,  or  material-men  having  claims 
against  the  vessel,  who  have  neither  attached  nor  petitioned  for  relief 
whilst  the  libel  was  depending,  but  who  make  application  for  payment, 
after  condemnation  and  sale  by  the  sheriff  for  a  sum  sufficient  to  pay 
all  the  lien-creditors.  The  practice  in  such  cases'  was,  to  present  a 
petition  setting  forth  the  previous  proceedings  against  the  vessel,  and 
the  claims  of  the  petitioners,  and  praying  the  court  to  order  their 
respective  debts  to  be  paid  out  of  the  proceeds.  The  petition  was 
signed,  sworn  to,  and  accompanied  by  the  proper  bills  of  particulars, 
as  in  other  cases.  A  rule  was  then  granted  by  the  court  upon  the 
defendant,  to  show  cause  why  this  prayer  should  not  be  granted,  return- 
able, usually,  on  the  ensuing  Saturday,  when,  if  no  cause  was  shown, 
the  rule  was  made  absolute.  Whether  similar  relief  could  now  be 
afforded  by  the  courts  to  claimants  thus  circumstanced,  or  whether 
they  are  not  excluded  by  the  language  of  the  6th  and  the  8d  clauses 
of  the  10th  section  of  the  revised  act,^  is,  perhaps,  questionable, 
although  such  power,  by  analogy  to  that  of  the  admiralty  courts, 
would  seem  to  be  implied  by  the  14th  section.  The  3d  clause  of  the 
10th  section  appears  to  have  been  only  introduced  with  a  view  to  dis- 
tribution pro  rata  in  cases  of  deficiency  to  pay  all  claims,  and  not  to 
cases  where  there  is  a  residuum. 

Issue  and  trial  ly  jury. — Thus  far,  we  have  supposed  a  case,  in 
which,  from  inability  to  furnish  the  required  security,  the  defendant 
having  no  defence  is  compelled  to  submit  to  the  sale  of  his  vessel. 
But  where  questions  of  fact  arise,  notwithstanding  such  sale,  he  has  a 
right  to  an  issue  and  a  trial  by  jury,  as  in  other  disputed  cases,  with- 
out entering  into  a  bond  or  stipulations,  which  form  is  not  prerequisite 
to  an  appearance,  as  the  entry  of  special  bail  is  in  common-law  cases. 
Prior  to  the  Act  of  1836,  as  this  course  was  attended  with  delay,  cases 

'  Ante,  579,  580.  Commissioners'  Remarks. 

'  See  i  1,  Act  of  9th  February  1793;         '  Ante,  579,  580. 
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of  this  kind  having  no  precedence  upon  the  trial-list,  and  the  vessel 
being  in  the  interim  perishable,  and  chargeable  with  fees  for  watching, 
wharfage,  &c.,  and  therefore  liable  to  serious  diminution  in  value 
before  the  determination  of  the  cause,  the  court,  on  the  petition  and 
affidavit  of  one  of  the  parties,  setting  forth  the  facts,  although  opposed 
by  the  other,  would  decree  a  sale  of  the  vessel,  her  tackle,  &c.,  and 
order  the  proceeds  into  court,  to  abide  the  issue,  as  in  cases  of  foreign 
attachment.' 

Arbitration. — The  13th  section  of  the  revised  act  (which  is  taken 
from  the  1st  section  of  the  Act  of  1793)  enables  the  parties  to  agree 
by  writing  filed  to  refer  all  questions  of  fact  to  arbitration.  This,  of 
course,  alludes  to  the  acts  regulating  voluntary  submissions  ;^  for  they 
cannot  be  referred  under  the  Compulsory  Arbitration  Act.^  If  this 
course  be  not  pursued,  the  act  directs  that  all  questions  of  fact  which 
shall  arise  under  it,  shall  be  tried  by  a  jury  of  the  county  forthwith, 
upon  the  joining  of  an  issue  therein  by  the  parties. 

Pleadings. — In  the  early  stages  of  jurisprudence,  the  pleadings 
were  oral  in  the  civil  as  well  as  in  the  common-law  courts.*  But  a 
different  practice  now  prevails,  and  everything  in  the  course  of  a  civil- 
law  suit,  except  incidental  motions,  is  now  exhibited  in  writing  in  the 
various  forms  of  libels,  petitions,  allegations,  answers,  replications, 
duplications,  &c.,  which  are  not  required  to  be  framed  in  any  formal 
set  of  words.  When,  therefore,  the  defendant  has  a  defence,  he  tenders 
an  issue  or  issues  through  the  medium  of  his  answer,  which,  without 
pursuing  any  special  form,  must  embrace  a  substantial  statement  of  the 
grounds  on  which  he  resists  the  claim.  No  critical  nicety  is  required 
in  those  pleadings ;  it  is  sufficient  if  they  are  clear  and  perspicuous, 
and  free  from  impertinent  or  irrelevant  matter.  The  parties  are  at 
liberty  to  make  as  many  points  or  questions  of  fact  or  of  law  as  may 
be  deemed  necessary  to  the  determination  of  the  cause  upon  its  merits.' 
Before  specifying  his  defence,  the  respondent  saves  and  reserves  "  all 
manner  of  benefit  of  exceptions  to  the  libel,  and  the  many  untruths 
therein  contained."  This  reservation  is  analogous  to  the  general  issue 
plea  in  common-law  cases,  and  throws  the  onus  prohandi,  the  truth  of 
his  libel,  upon  the  libellant. 

Answer  and  final  decree. — To  this  answer,  if  sufficient,  the  libellants 
put  in  their  replication,  joining  in  the  issue  tendered ;  and  the  matters 
in  dispute  having  been  fairly  reduced  to  precise  points,  the  cause  is 
set  down  for  trial,  like  other  cases,  upon  the  issue-list.  The  verdict 
being  entered,  if  for  the  libellants,  a  day  is  given  when  the  court  will 
pronounce  the  final  sentence  or  decree.  But  the  entry  of  judgment  by 
the  prothonotary  when  recording  the  verdict,  is  erroneous.  All  the 
proceedings  being  according  to  the  course  of  the  admiralty  law,  a 

1  See  O'Niel  v.  Chew,  1  Dallas  379 ;  *  Iq  Mr.  Hall's  'Adm.  Pr.  24,  et  seq., 
Hall's  Adm.  Pr.  88  ;  see  also,  the  re-  the  curious  will  find  traDslations  of  these 
cord,  Barton  et  al.  v.  Sohr.  Liberty,  D.     ancient  formularies,  drawn  by  Francis 

C.  Phila.,  Sept.  1816;  1  Pet.  Adm.  K.  Gierke,  registrar  of  the  Court  of  Arches, 
223,  in  note ;  Hamilton  v.  Buckwalter,  temp.  Eliz.,  who,  it  is  said,  "  writ  no- 
2  Yeates  392.  thing  but  what  he  had  known  or  seen 

2  Vide  post,  of  Ref.  &  Arb.  c.  XV.  practised." 

'  Rhinedollar  v.  Sohr.  Rose  in  Bloom,         *  Hall's  Adm.  Pr.  20,  n. 

D.  C.  Phila.,  March  1822,  MS. 
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common-law  judgment  is  unavailable.'  The  trial  is  merely  to  satisfy 
the  conscience  of  the  court  as  to  the  justice  of  the  claim,  and  the  pro- 
ceeding being  altogether  in  rem  against  specific  property,  there  can  be 
no  judgment  or  execution  against  the  general  property  and  person  of 
the  defendants. 

The  14th  section  of  the  Act  of  1836  empowers  the  court  to  pro- 
nounce the  same  interlocutory  and  final  sentence  or  decree  upon  such 
libel,  and  upon  the  petition  of  any  other  person  concerned,  and  enforce 
the  same,  by  the  like  writ  or  other  compulsory  process,  as  a  Court  of 
Admiralty  might  in  like  cases.     §  14. 

Condemnation  and  gale — Distribution. — The  final  decree  being 
regularly  pronounced,  that  the  vessel  be  condemned  and  sold  for  pay- 
ment of  the  claims  thus  established,  if  the  time  specified  by  the  15th 
section  of  the  Act  of  1836  has  elapsed,  an  order  to  that  effect  is  forth- 
with granted,  and,  after  due  notice,  executed  upon  the  vessel.^  If  the 
proceeds  of  any  ship  or  vessel  sold  under  the  Act  of  1836  shall  not  be 
sufficient  to  satisfy  all  the  liens  against  such  vessel,  the  same  shall  be 
distributed  pro  rata  among  all  the  creditors  aforesaid,  whose  claims 
shall  have  been  filed  in  the  office  of  the  prothonotary  of  the  court 
previously  to  the  time  of  sale  as  aforesaid.  §  16.  The  duty  of  mak- 
ing distribution  has  been  generally  assigned  to  an  auditor  named  by 
the  court.  In  some  instances,  the  apportionment  is  effected  by 
agreements  in  writing  of  the  respective  claimants  and  defendants.' 

Proceeding  againgt  sureties. — But  if  bond  has  been  given,  and  the 
vessel  thereby  released  from  the  original  seizure,  the  libellant's  only 
redress  is  against  the  securities.  The  proceeding  then  appears  in  the 
common-law  shape  of  a  summons  or  capias  in  debt  against  the  bail. 
It  may  be  instituted  in  the  same  court,  and  is  to  be  conducted,  pre- 
cisely like  other  actions  of  debt,  to  final  judgment  and  execution 
against  the  persons  or  estates  of  the  defendants,  by  default,  or  by  the 
various  modes  of  arbitration,  reference,  or  trial  by  jury.*  It  has  been 
decided  by  the  Supreme  Court  of  the  United  States  that,  where  the 
Court  of  Admiralty  has  parted  with  the  possession  of  the  property 
upon  bail  or  stipulation,  and  it  is  necessary,  for  the  purpose  of  justice, 
to  retake  the  property  into  the  custody  of  the  court,  the  proper  pro- 
cess against  any  person,  not  a  party  to  the  stipulation,  but  who  is 
alleged  to  have  the  article  or  constructive  possession,  is  a  monition, 
and  not  an  execution  in  the  first  instance.' 

Writ  of  error. — So  long  as  the  jurisdiction,  in  this  form  of  proceed- 
ing, continued  in  the  Court  of  Admiralty,  a  writ  of  error  was  not  sus- 
tainable. But,  when  this  tribunal  ceased  to  exist,  and  the  jurisdiction 
was  transferred  to  the  courts  of  common  law,  and  questions  of  fact, 
stated  in  writing,  arose,  whereon  issues  were  formed  to  be  tried  by 
jury,  as,  in  such  courts,  was  customary  on  other  disputed  facts ;  it  was 
held  that  a  writ  of  error  was  the  proper  remedy  for  the  removal  of  the 
proceedings.*    In   this   case,  however,  a  common-law  judgment  had 

1  2  S.  &  R.  201 ;  RhinedoUar  v.  Schr.  D.  0.  Phila.,  March  Term  1827.     No. 

Rose   in  Bloom,   D.   C.   PhUa.,  March  138. 
Term  1822,  MS.  "  10  Wheat.  497. 

■■'  Supra,  579,  580.  «  Ship  Portland  v.  Lewis,  2  S.  &  R. 

'  See  1  Peters's  Adm.  R.  225.  197. 

*  See  RhinedoUar  v.  Deklyue  et  al., 
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p'een  entered  on  the  verdict.  Yeates,  J.,  considered  that,  the  attach- 
"Eent  having  been  dissolved  by  the  entry  of  stipulations,  the  judgment 
■was  not  in  rem,  but  for  the  precise  sum  found  by  the  jury  in  damages, 
for  the  recovery  of  which,  the  stipulation  afforded  a  complete  remedy ; 
the  libel  and  answer  he  viewed  as  a  substantial  declaration  or  state- 
ment, and  plea,  wanting  no  necessary  form.  Brackexrid&e,  J.,  con- 
curred in  this  opinion  against  that  of  Tilghman,  C.  J.,  which  was, 
that,  if  there  had  been  a  decree,  in  the  manner  that  there  ought  to 
have  been,  a  writ  of  error  would  not  have  lain.  As  the  proceedings 
were  erroneous  on  another  ground,  and  to  save  expense  and  delay,  he, 
however,  considered  it  as  a  judgment  upon  which  error  would  lie. 

Special  Act  of  April  20th  1858. — By  this  act^  special  provision  is 
made  creating  a  lien  against  ships,  steamboats,  or  vessels  navigating 
the  rivers  Allegheny,  Monongahela,  or  Ohio,  in  this  State.  By  §  1  of 
this  act,  the  lien  is  created: — 1.  For  services  and  wages;  2.  For 
materials  furnished;  3.  For  bills,  notes,  &c.,  given  for  wages,  mate- 
rials, and  labor ;  4.  For  wharfage  or  anchorage ;  5.  For  damages  in 
certain  cases.  By  §  2  of  this  act,  that  liens  shall  take  precedence  in 
the  order  above  enumerated  before  all  other  liens  and  claims :  Pro- 
vided, no  precedence  or  priority  of  claims  or  lien  shall  exist  between 
the  parties  enumerated  in  the  second  class,  other  than  shall  exist  by 
operation  of  law.  By  §  3,  the  lien  for  wages  is  limited  to  three 
months ;  and  the  section  provides,  that  the  suits  shall  be  commenced 
within  sixty  days  after  wages  are  due  and  owing,  and  within  sixty  days 
after  conclusion  and  termination  of  contract.  By  §  4,  all  suits  in  other 
classes  than  the  first  above  enumerated,  shall  be  commenced  within  two 
years  after  date  of  last  item  of  account.  By  §  5,  the  lien  is  not  to  be 
invalidated  by  receipt  of  note,  bill  of  exchange,  or  other  writing  in 
settlement  of  debt.^  By  §  6,  the  remedies  under  this  act  are  to  be  the 
same  as  provided  in  the  act  to  which  this  is  a  supplement. 

'■  Purd.  Dig.  64,  Pamph.  L.  363.  extinguishment  of  the  lien,  within  the 

'  Dnder  ^  5  of  this  act,  the  accept-  two  years  given  by  the  act,  until  the 

ance  of  notes  or  other  securities  for  an  indebtedness  represented  by  the  notes, 

existing  demand,   which  would  entitle  &c.,  be  fully  paid:  Srodesu.  The  Collier,  9 

the  party  to  a  lien  upon  a  vessel,  is  to  be  Pittsburgh   Legal  Jour.  73  ;   Sutton  v, 

regarded  as  a  collateral  matter  which  Albatross,  2  Wallace,  Jr.  327. 
can  in  no  way  work  a  satisfaction  oi 
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Act  of  Assembly. 
II.  Of  Actions  against  Corporations.  P.  604. 
1 .  In  what  Suits.     P.  604. 

Covenant. 

Assumpsit. 

Under  Acts  of  Assembly. 


2.  How  Process  to  be  served.     P.  605. 
Act  13th  of  June  1836. 

Act  4th  of  April  1843. 
Act  21st  of  March  1842. 
Act  15th  of  March  1847. 
Act  21st  of  March  1849. 
Act  10th  of  April  1849. 
Act  8th  of  April  1851. 
Act  15th  of  April  1851. 
Act  17th  of  April  1856. 
Distringas. 
Act  of  1817. 

3.  Execution.     P.  608. 
Act  14th  of  April  1828. 

4.  Error.     P.  610. 

Act  22d  of  March  1817. 
Act  nth  of  June  18-32. 
Act  15th  March  1847. 

Section  IV.     Op  Actions  bt,  against, 

and  between  Paetneeb.     p.  610. 
I.  Actions  by  Partners.     P.  611. 

1.  All  Partners  must  join.     P.  611. 
To  enforce  contracts. 

Trover. 

2.  What  is  excuse fornon-joinder.     P.  612. 

(a)  Bankrupt. 

(6)  Infants. 

(c)  Dormant  partner. 
Where  the  debt  is  assigned  to  one  part- 
ner after  dissolution. 

May  join,  or  ostensible  partner  sue  alone. 

3.  Survivorship.     P.  614. 

4.  Consequences  of  non-joinder  or  misjoin^ 
der.     P.  615. 

In  actions  ex  contractu. 
Replication. 
In  actions  ex  delicto. 
II.  Actions  against  Partners.     P.  616. 
Act  14th  of  April  1851. 
Rule  of  District  Court  of  Philadelphia. 

1 .  Issuing  and   Service   of  joint    Original 
Process.     P.  617. 

Not  necessary  to  prove  Christian  names. 

Where  two  jointly  liable  and  only  one 
appears. 

Where  service  only  effected  on  some  of 
the  defendants. 

2.  Compelling  appearance  of  joint  Defend- 
ants.    P.  619. 

Where  bail  for  appearance  not  given. 

(687) 
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3.  Consequences  of  Nonjoinder.     P.  620. 

(a)  Abatement.     P.  620. 
Where  a  contract  is  declared  upon   as 
separate,  yet  proved  to  have  been  joint. 
In  assumpsit. 
Act  4th  of  May  1852. 
Act  12th  of  April  1858. 

(6)  Extinguishment  as  to  Parties  not 
joined.     P.  623. 

4.  Effect  of  Death  or  Insolvency.  P.  623. 
Act  Uth  of  April  1848. 

The  terms  "joint  and  several  "  applica- 
ble to  contracts  joint  and  not  several. 

Practice  before  the  passage  of  this  act. 

Certain  cases  of  outlawry  in  England 
applicable  here. 

5.  Infancy  of  Defendant  Partner.  P.  626. 
Nolle  prosequi. 

6.  Dormant  Partner  Defendant.     P.  627. 
In  actions  quasi  ex  contractu. 
Dormant  partner  need  not  give  notice  of 

his  withdrawal. 

7.  Nolle  Prosequi.     P.  628. 

.  Nature   and  form  of  Judgment  against 

Partners.     P.'  629. 
(a)  How  to  he  entered  when  one  Partneris 
dead,  insolvent,  or  makes  default.  P.  629. 

In  cases  of  tort  and  contract. 

In  assumpsit. 

Where  some  let  judgment  go  by  default 
and  some  plead  to  issue. 

(6)  Effect  of  Judgment  taken  against  one 
Partner  upon  claim  astoothers.  P.  631. 

Act  6th  of  April  1830. 

Act  Uth  of  April  1848. 

The  old  law  still  applicable  in  some 
instances. 

Plaintiff  may  enter  nolle  prosequi  against 
the  defendant  who  pleads  matter  in  his  per- 
sonal discharge. 

Swanzey  v.  Parker. 
9.  Enforcing  Judgments  against  Partners, 

and  herein  of  Executions.     P.  634. 

Writ  of  execution  must  correspond  with 
the  judgment  by  which  it  is  warranted. 
III.  Actions  between  Partners.     P.  642. 

1.  Action  on  Balance  Adjusted.     P.  642. 
Assumpsit. 

Covenant. 

A  partner  is  not  compelled  to  resort  to 
account-render. 

2.  Where  u  Partner  is  a  Member  of  two 
liiigatinri  Firms.     P.  642. 

Act  14th  of  April  1838. 
Poreign  attachment. 

3.  Equitable  Procedure.     P.  643. 
Act  13th  of  October  1840. 

4.  Actions  against  Special  Partners  under 
the  Act  of  1836.     P.  644. 

Section  V.  Op  Actions  bt  and  against 
ExEcnxoKS  AND  Administhatoeb.  p. 
645. 

I.  Of  Actions  by  Executors  and  Administra- 
tors.    P.  645. 


1.  Limitation  of  Suit.     P.  645. 
.  Act  24th  of  February  1834. 

2.  Affidavit  to  hold  to  Bail.     P.  646. 
Form  of. 

3.  Nonjoinder   of  Executor  Plaintiff.     P. 
646. 

4.  When    Executor    may  sue   in   his  own 
name.     P.  646. 

Kline  v.  Guthart. 

An  executor  cannot  join  a  demand  as 
executor  with  one  in  his  own  right. 

5.  Profert.     P.  648. 
Abatement. 

6.  Arbitration,     P.  648. 

7.  Costs.     P.  649. 

Nonsuit ;  non-pros. ;  discontinuance- 
Difference  stated  between  costs  and  fees. 
Ewing  V.  Furness  overruled,  wherein  it 
was  held  that  an  administrator  who  fails  in 
a  suit  instituted  by  himself  is  personally 
liable. 

II.   Of  Actions  against  Executors  and  Ad- 
ministrators.    P.  653.  ^ 

1.  When  to  be  held  to  Bail.     P.  654. 
In  cases  of  devastavit. 

De  son  tort. 

2.  Proceedings  to  charge  Real  Estate.  P.  654. 
Act  of  24th  of  February  1834. 

Not  applicable  to  a  scire  facias  sur  mort- 
gage. 
Nor  to  a  scire  facias  to  revive  a  judgment. 

3.  legacies  and  Proceedings  to  recover  them. 
P.  655. 

Act  of  24th  of  February  1834. 
Terre-tenants  should  be  called  in. 
Exclusive  jurisdiction  of  the  Orphans' 
Court. 

4.  Nonjoinder  of  Executor  Defendant.    P. 
658. 

5.  When  Executors   become  personally  lia- 
ble.     P.  658. 

Where  defendant  pleads  plene  adminis- 
travit. 

Where  guilty  of  gross  negligence. 

6.  Pleas.     V.  661. 

Not  bound  to  plead  the  Statute  of  Limita* 
tions. 

Act  15th  of  April  1828. 
Act  26th  of  April  1850. 
Act  26th  of  April  1854. 

7.  Verdict.     P.  663. 

8.  Judgment.     P.  663. 
Act  24th  February  1834. 

Where  de  bonis  propriis,  and  where  de 
bonis  testatoris. 

9.  Costs.     P.  666. 

Where  defendant  pleads  plene  adminis- 
travit. 

10.  Error.     P.  667.  ' 

11.  Execution.     P.  667. 

Section    VI.      Of    Actions    ey    and 
AGAINST  Infants.     P.  668. 

I.   Of  Actions  by  Infants.     P.  668. 
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A  prochein  ami  not  necessary. 
II.   Of  Actions  against  Infants.     P.  670. 

Torts. 

Assumpsit. 

Trespass. 

Infant  can  appear  and  defend  by  guar- 
dian only. 

Infancy  to  lie  pleaded  in  abatement. 

Act  27th  of  March  1833. 

Section  VII.  Or  Actions  against 
Aldekmen,  Justices  of  the  Peace, 
Constables,  &c.     P.  673. 

I.  Actions  against  Aldeiimen  and  Justices  of 
the  Peace.     P.  673. 

Act  21st  of  March  1772. 
Notice  must  be  precise. 
Forms  of  notice. 
Service  of  the  notice. 
Amends  may  be  tendered  by  the  magis- 
trate. 

II.  Of  Actions  against  Constables.  P.  681. 
Act  20th  of  March  1810. 

Act  28th  of  March  1820. 
Act  24th  of  April  1829. 
Act  29th  of  March  1824,  §  4,  is  still  in 
force. 

Section  VIII.    Actions  bt  and  against 
Maekied  Women.     P.  684. 
Exceptions  to  the  common-law  principles  : 

1.  Banishment  of  Husband,  or  Divorce.  P. 
687. 


2.  Feme  Sole  Traders.     P.  687. 
Custom  of  the  city  of  London. 
Act  2 2d  of  February  1718. 
Act  4th  of  May  1855. 

3.  Trading  by  agreement   or  permission  of 
Husband.     P.  693. 

How  this  privilege  stands  at  law. 
Jarman  v.  Woolloton. 
Barlow  v.  Bishop. 
How  this  privilege  stands  at  equity. 
Cecil  V.  JUxon. 
Lamphir  v.  Creed. 

Husband's  liability  in  equity  for  the  debts 
contracted  by  the  wife  in  her  separate  trade. 

4.  Married  Woman's  Act.     P.  699. 
Act  nth  of  April  1848. 

Act  22d  of  April  1850. 
Act  25th  of  April  1850. 
Act  15th  of  April  1851. 

(a)    Interpretations    of   the   foregoing 
Acts.     P.  701. 
At  first  too  strict. 
Afterwards  more  liberal. 

(6)  Actions  by  Married  Women.  P.  702. 
Act   nth  of  April   1856,   in  regard  to 
slander,  and  a 

Partial  repeal  of  Act  of  1848. 
Act  14th  of  March  1865,  in  regard  to 
dower. 

(c)  Actions  against  Married   Women. 
P.  704. 
Torts  simpliciter. 


SECTION   I. 
OF   ACTIONS   BT   AND   AGAINST   PRISONERS. 

There  is  nothing  peculiar  in  the  practice  of  instituting  saits  by 
prisoners  of  any  denomination  ;  but  when  against  them,  some  formali- 
ties are  required  to  be  observed. 

In  the  case  of  a  cause  of  action  existing  against- a  convict,  "  a  writ 
of  attachment,  in  the  form  aforesaid,  may  be  issued  against  a  person 
under  sentence  of  imprisonment,  upon  conviction  of  a  crime  by  a  court 
of  competent  jurisdiction,  and  such  attachment  may  be  dissolved  in  the 
manner  hereinbefore  provided  in  the  case  of  a  foreign  corporation,  and 
not  otherwise  ;  but  if,  in  such  case,  the  term  of  imprisonment  of  the 
defendant  shall  elapse,  or  if  he  shall  be  otherwise  legally  discharged 
therefrom  before  the  money  shall  be  paid,  it  shall  be  lawful  for  him  to 
put  in  and  perfect  special  bail  to  the  plaintiif 's  action,  and  thereupon 
the  security  which  may  have  been  given  by  him  in  lieu  of  bail,  shall 
cease  and  become  void  ;  and  any  deposit,  which  may  have  been  made 
aforesaid,  shall  be  restored  to  him."^ 

The  43d  section  of  the  same  act,  which  is  the  one  referred  to,  gives 
this  form  of  attachment.^ 

The  writ  of  foreign  attachment  shall  be  made  in  the  following  form, 
viz. : — 


1  Act   13th   June   1836,  |  78,  Purd. 
Dig.  193,  pi.  2,  Pamph.  L.  537. 


=  Ibid.,  ?  43,  Purd.  Dig.  491,  pi.  1, 
Pamph.  L.  580. 
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County,  ss. 

[l.  S.]  The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting : 

We  command  you,  that  jou  attach ,  late  of  your  county, 

by  all  and  singular  his  goods  and  chattels,  lands  and  tenements,  in 
■whose  hands  or  possession  soever  the  same  may  be,  so  that  he  be  stnd 

appear   before  our  court  of ,  to  be  holden   at , 

in  and  for  said  county,  on  the day  of next,  there  to 

answer of  a  plea,  setting  forth  briefly  the  cause  of  action  or 

complaint,  and  have  you  then  and  there  this  writ.     Witness,  &c. 

The  76th  section  provides  the  mode  of  dissolving  it : 

A  writ  of  attachment,  in  the  form  aforesaid,  may  be  issued  against 
any  foreign  corporation,  aggregate  or  sole,  and  the  proceedings  afore- 
said may  be  had  thereon,  so  far  as  the  case  will  permit ;  and  such 
attachment  and  proceedings  may  be  dissolved  as  aforesaid,  upon  an 
appearance  by  an  attorney,  and  a  deposit  made  as  aforesaid,  or  security 
given  for  the  debt  or  demand  in  lieu  thereof,  in  such  sum  and  form  as 
the  court  from  which  such  writ  issues  shall  direct.' 

If  the  defendant  be  in  custody  of  the  sheriff,  in  consequence  of  his 
inability  to  give  bail  to  a  civil  action,  the  manner  of  commencing  an- 
other action  against  him  will  depend  upon  the  nature  of  the  writ  to  be 
adopted.  If  it  be  a  summons  which  is  sued  out,  it  may  be  left,  as  in 
other  cases,  with  the  sheriff,  who  will  serve  it  on  the  defendant  at  the 
prison.  If  it  be  a  capias  that  is  adopted,  the  writ  is  to  be  marked  for 
the  bail  required,  and  left  at  the  sheriff's  oflSce  ;  and  this,  whether  the 
action  be  at  the  suit  of  the  same  plaintiff  on  whose  account  the  defend- 
ant was  arrested,  but  for  a  different  cause  of  action,  or  at  the  suit  of  a 
different  plaintiff.  It  then  becomes  the  duty  of  the  sheriff  to  inform 
the  defendant  of  the  additional  writ  lodged  against  him,  in  order  that 
he  may  prepare  to  find  bail  to  meet  it,  or  to  call  on  the  plaintiff  to 
show  his  cause  of  action,  or  to  defend  the  suit.  When  the  sheriff  has 
performed  this  duty,  an  appearance  is  considered  to  have  been  effected, 
and  the  plaintiff  has  a  right  under  the  statute  of  4  &  5  W.  &  M.  c.  21, 
in  force  in  this  State,^  to  declare  against  him.  Before  this  statute  is 
particularly  considered  with  reference  to  the  subject  of  declaring,  we 
will  first  mention  some  matters  that  appear  to  be  of  a  preliminary  nature. 

When  the  defendant  is  a  prisoner  in  one  or  more  civil  actions  at  the 
suit  of  the  same  or  different  plaintiffs,  he  may  put  in  special  bail  at 
any  time  before  final  judgment.  In  such  a  case,  the  proceedings  in 
the  action  subsequently  to  the  defendant's  discharge  are  the  same  as 
in  ordinary  cases  where  the  defendant  is  at  large  .^ 

In  our  first  volume,  it  was  stated*  that  when  the  defendant  is  arrest- 
ed, he  is  either  let  out  of  custody,  upon  giving  bail  to  the  sheriff,  or 
depositing  in  the  sheriff's  hands  the  sum  endorsed  on  the  writ,  or  he 
remains  in  custody  of  the  sheriff,  or  escapes,  or  is  rescued,  &c.  And 
when  he  remains  in  custody  of  the  sheriff,  the  plaintiff  in  due  time 
should  declare  against  him  in  such  custody  ;°  for  such  custody  is  an 
appearance  equivalent  to  the  entry  of  bail  to  the  action. 
;     We  will  now  state  the  English  practice  under  the  statute  of  William 

'  Purd.  Dig.  492,  pi.  3,  and  Ibid.  495,         ^  2  Arch.  Pr.  111. 
pi.  24,  Pamph.  L.  586.  ••  Vol.  I.,  Part  I.,  p.  292. 

^  Eob.  Dig.  370.  =>  1  Tidd  342,  8th  ed. ;  and  2  Am.  ed. 
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and  Mary,  above  mentioned,  precisely  as  it  is  described  by  Tidd ;  for, 
as  it  is  unusual  to  see  a  defendant  in  custody  on  original  process  in 
tbis  State,  there  have  been  but  few  cases  on  the  subject  decided  in  our 
courts,  and  no  rules  of  court  made.  But  as  that  statute  is  in  force 
here,  whenever  a  case  does  occur  within  it,  the  English  decisions  under 
it  would  probably  be  adopted  as  rules  of  construction.  With  regard 
to  the  rules  of  the  courts  at  Westminster,  which  we  have  also  quoted, 
as  they  were  ordered  with  a  full  experience  of  the  intention  of  the 
statute,  and  with  a  view  to  justice  and  convenience,  an  observance  of 
them  in  this  State  would  do  no  harm,  and  would  probably  point  out  a 
correct  practice  in  all  cases  of  doubt  or  difficulty,  or  wherein  we  have 
no  practice  or  usage. 

Before  the  making  of  the  statute  4  &  5  W.  &  M.  c.  21,  there  could 
have  been  no  declaration  in  either  court,  against  a  defendant  in  cus- 
tody of  the  sheriff  or  other  oflBcer  by  whom  he  was  arrested  ;  but  the 
plaintiff  was  obliged  to  bring  a  habeas  corpus  cum  causa,  and  so  turn 
him  over  to  the  custody  of  the  marshal  or  warden,  in  order  to  charge 
him  with  a  declaration.^  But  now,  by  the  above  statute,  which  was 
passed  to  relieve  plaintiffs  from  the  trouble  and  expense  of  bringing 
up  prisoners  by  habeas  corpus,^  "  if  any  defendant  be  taken  or  charged 
in  custody,  at  the  suit  of  any  person,  upon  any  writ  out  of  any  of  the 
courts  at  Westminster,  and  imprisoned  for  want  of  sureties  for  his 
appearance,  the  plaintiff  in  such  writ  may,  before  the  end  of  the  next 
term  after  such  writ  is  returnable,  declare  against  such  prisoner,  in  the 
court  out  of  which  the  writ  issued,  whereupon  the  said  prisoner  was 
taken  and  imprisoned,  or  charged  in  custody  ;  and  may  cause  a  true 
copy  thereof  to  be  delivered  to  such  prisoner,  or  to  the  jailer  or  keeper 
of  the  prison  or  jail  in  whose  custody  such  prisoner  shall  be  or  remain  ; 
to  which  declaration  the  said  prisoner  shall  appear  and  plead  ;  and  if 
such  prisoner  shall  not  appear  and  plead  to  the  same,  the  plaintiff  in 
such  case  shall  have  judgment,  in  such  manner  as  if  the  prisoner  had 
appeared,  and  refused  to  answer  or  plead  to  such  declaration." 

And,  by  the  same  statute,  §  3,  "  in  all  declarations  against  any  pri- 
soner; detained  in  prison,  by  virtue  of  any  writ  or  process  issued  out 
of  the  Court  of  King's  Bench,  it  shall  be  alleged  in  custody  of  what 
sheriff,  bailiff,  or  steward  of  any  franchise,  or  other  person  having  the 
return  and  execution  of  writs,  such  prisoner  shall  be,  at  the  time  of 
such  declaration,  by  virtue  of  the  process  of  the  said  court,  at  the  suit 
of  the  plaintiffs ;  which  allegation  shall  be  as  good  and  effectual,  to  all 
intents  and  purposes,  as  if  such  prisoner  or  prisoners  were  in  the  cus- 
tody of  the  marshal."  If  the  declaration,  therefore,  do  not  allege, 
either  expressly  or  by  implication,  in  what  custody  the  defendant  is 
detained,  and  at  whose  suit,^  it  will  be  bad  on  a  general  demurrer. 
This  allegation,  however,  is  only  necessary  where  the  plaintiff  proceeds 
upon  a  bill  of  Middlesex  or  latitat,  &c.,  or  by  attachment  of  privilege 
in  the  King's  Bench,  and  not  where  he  proceeds  by  original  writ  in 
in  that  court,  or  by  action  in  the  Common  Pleas.  As  our  original 
■writs  have  been  decided  to  be  similar  to  the  English  originals  out  of 
Chancery,  and  to  the  writs  used  in  the  Common  Pleas,^  the  same  allega- 

'  See  the  preamble  to  the  statute,  1         '  2   Ld.   Eaym.   1362;   1  Wils.    119, 
Wils.  120 ;  2  Buir.  1051  ;  1  T.  R.  192.        120. 

■'  1  Wils.  120;  .1  T.  R.  192.  *  Schlosser  v.  Lesher,  1  Dallas  413. 
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tion,  it  follows,  is  unnecessary  in  a  declaration  founded  on  a  writ  of 
summons  or  capias  in  Pennsylvania.  And,  in  a  declaration  in  debt,  it 
is  unnecessary  to  state  at  whose  suit  the  defendant  is  in  custody  ;  the 
■words  "  of  a  plea  that  he  render,  &c.,"  being  a  sufficient  allegation 
that  he  is  in  custody  at  the  plaintiff's  suit.' 

Upon  this  statute,  a  defendant  in  the  actual  custody  of  the  sheriff, 
or  other  officer,  may  be  proceeded  against  by  the  same  plaintiff  at 
whose  suit  he  was  arrested,  or  by  a  third  person :  by  the  former, 
upon  the  original  caption ;  by  the  latter,  upon  a  subsequent  charge ; 
and  by  either  of  them  upon  a  recaption  by  virtue  of  an  escape  warrant.^ 

When  the  defendant  is  a  prisoner  in  custody  of  the  sheriff,  &c.,  a 
bill  must  be  filed  against  him  in  the  King's  Bench  with  the  clerk,  of 
the  declarations  in  the  King's  Bench  office,  it  being  holden  that  the 
delivery  of  a  declaration  against  a  prisoner,  though  within  two  terms, 
is  a  nullity,  if  there  were  no  bill  filed  before.'  And,  by  rule  of  E.  5 
W.  &  M.,  if  the  declaration  be  not  filed  in  the  King's  Bench,*  or 
entered  and  left  in  the  office  in  the  Common  Pleas  before  the  end  of 
the  next  term  after  the  writ  or  process  by  which  the  prisoner  was 
taken  or  charged  in  custody  is  returnable,  the  prisoner  shall  be  dis- 
charged in  the  King's  Bench  and  Exchequer  on  filing  common  bail ; 
or,  in  the  Common  Pleas,  upon  entering  his  appearance  with  the  proper 
officer,  by  writ  of  supersedeas  made  by  him,  according  to  the  ancient 
practice  of  that  court.° 

The  statute  expressly  provides  that  the  plaintiff  may  declare  against 
a  defendant  in  custody  of  the  sheriff,  &c.,  before  the  end  of  the  next 
term  after  the  process  is  returnable  ;  and  it  is  now  settled,  agreeably 
to  the  letter  and  intention  of  the  statute,  that  "  in  all  cases  where  a 
prisoner  is  taken  or  charged  in  custody,  by  mesne  process  issuing  out 
of  the  King's  Bench,  the  plaintiff  may  declare  against  him  before  the 
end  of  the  next  term  after  the  return  of  the  process,  by  virtue 
whereof  he  was  taken  or  charged  in  custody."*  And  a  plaintiff  need 
not  declare  against  a  prisoner  until  the  term  next  after  the  return  of 
the  writ,  even  though  there  was  time  in  the  term  in  which  the  writ  was 
sued  out  to  have  made  it  returnable  in  that  term,  and  it  be  not,  in  fact, 
made  returnable  until  the  next  term.'  The  term,  however,  in  which 
the  process  whereon  the  defendant  was  arrested  is  returnable,  is  still 
accounted  one  of  the  two  terms,  although  it  be  returnable  on  the  last 
day  of  the  term ;  *  and  the  plaintiff  cannot  declare  before  the  return 
of  the  process  upon  which  the  defendant  was  taken  or  charged  in 
custody.' 

If  the  defendant  be  taken  and  detained,  or  charged  in  custody  of  the 
sheriff,  &c.,  for  a  bailable  cause  of  action,  a  copy  of  the  declaration 
should  be  delivered  personally  to  the  defendant,  or  left  for  him  with 
the  jailer,  or  keeper  of  the  jail  or  prison  in  whose  custody  he  is  con- 

'2   Ld.   Kaym.   1302;   1   Wils.  119,  §  6,  in  Scae.  Man.  Ex.  Append.  208. 
120 ;  1  Kenyon  114.  »  R.  E.  5  W.  &  M.,  res.  3,  i  6,  C.  P. 

■'  1  Tidd  344,  8th  ed. ;  or  343,  2d  Am.         «  R.  H.  26  Geo.  HI.  K.  B. ;  2  Blac. 

ed.  Rep.  1242,  8  C.  P.  accord. 

2  4  East  16 ;  and  see  1  Chit.  Rep.  389.         '  6  Durnf.  &  East  547. 

♦  R.  E.  5  W.  &  M.  reg.  3,  5  6,  K.  B.,         «  R.  T.  2  Geo.  I.,  a.  K  B 
and  see  Garth,  469;    1  Salk.  98,  S.  C.         °  R.  E.  5  W.  &  M.  res  3  |  1  K    B 

and  Exchequer,  R.  E.  5  W.  &  M.  reg.  3,  C.  P.  cSi:  Exoheq.  ' 
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fined,  before  the  end  of  the  next  term  after  the  return  of  the  process.' 
And  if  any  jailer,  or  keeper  of  a  prison,  having  received  a  copy  of  a 
declaration  against  any  prisoner  in  his  custody,  shall  suppress  the 
same,  and  not  deliver  it  forthwith  unto  such  prisoner,  an  attachment 
shall  be  issued  against  him.^  It  is  not  suiBcient,  where  the  defendant 
is  a  prisoner  in  custody  of  the  sheriff,  &c.,  to  file  or  enter  a  declara- 
tion in  the  ofiBce,  to  which  the  defendant  is  not  obliged  to  plead,  and  on 
which  the  plaintiff  cannot  take  a  regular  judgment.'  And,  in  the 
Common  Pleas,  if  a  defendant  in  custody  employ  an  attorney  merely 
for  the  purpose  of  putting  in  bail,  the  delivery  of  a  declaration  to  such 
attorney  is  not  sufficient.^  But  it  is  not  necessary  in  that  Court  to 
enter  the  declaration  with  the  prothonotary  before  the  delivery  thereof 
to  the  prisoner ;  it  being  sufficient,  if  it  be  entered  at  any  time  before 
the  giving  of  a  rule  to  appear  and  plead.'  And,  in  the  King's  Bench, 
if  the  defendant  be  served  in  custody  of  the  sheriff,  &c.,  with  a  copy 
of  process,  at  the  suit  of  the  same  or  a  different  plaintiff,  it  is  not 
necessary  that  a  copy  of  the  declaration  should  be  delivered  personally 
to  the  defendant,  or  left  for  him  with  the  jailer  or  turnkey  ;  but  it  may 
be  delivered  or  filed  absolutely,  or  de  bene  esse,  and  the  plaintiff  may 
proceed  thereon,  as  if  the  defendant  were  at  large.' 

The  plaintiff  having  declared,  an  affidavit  should  be  made  and  filed 
in  the  King's  Bench,  before  the  first  day  of  the  ensuing  term,'  stating 
the  delivery  of  a  copy  of  the  declaration,  and  the  time  when,  and  per- 
sons to  whom  the  same  was  delivered ;'  if  to  a  jailer  or  turnkey,  that 
he  acknowledged  the  defendant  to  be  then  a  prisoner  in  his  custody  ;' 
and  that  the  defendant  was  arrested,  or  charged  in  custody,  by  process 
of  this  court,  returnable  before  the  delivery  of  the  copy.'"  The  time 
when  such  affidavit  was  filed  should  be  entered  thereon  by  the  clerk 
of  the  rules,  and  a  copy  of  it  produced  to  the  master  in  the  King's 
Bench,  or  clerk  of  the  pleas  in  the  Exchequer."  Hence,  it  is  neces- 
sary, and  usual  in  the  King's  Bench,  when  the  defendant  is  in  custody 
of  the  sheriff,  &c.,  to  make  three  copies  of  the  declaration ;  one  to  be 
delivered  to  the  defendant,  or  left  for  him  with  the  jailer  or  turnkey, 
who  should  be  asked  if  the  defendant  be  a  prisoner  at  the  plaintiff's 
suit ;  another,  to  be  annexed  to  the  original  affidavit  of  such  delivery 
and  filed  with  the  clerk  of  the  rules ;  and  a  third,  to  be  annexed  to  an 
office  copy  of  such  affidavit.  On  this  last  copy,  a  rule  is  given  for  the 
defendant  to  appear  and  plead  ;  and  in  default  thereof,  judgment  may 
be  signed.'^  In  the  Common  Pleas,  the  production  of  a  copy  of  the 
affidavit  to  the  prothonotary  being  dispensed  with,''  it  is  only  necessary 
to  have  two  copies  of  the  declaration ;  one  to  be  delivered  to  the 
defendant,  or  left  for  him  with  the  jailer  or  turnkey,  and  the  other  to 

1  Stat.  4  &  5  W.  &  M.  0.  21 ;  1  Bos.  «  R.  E.  5  W.  &  M.  reg.  3,  §  2,  K.  B. ; 
&  Pul.  535.  and  see  Appendix,  chap.  xv.  ^  6. 

2  R.  E.  5  W.  &  M.  reg.  3,  §  7 ;  K.  B.  »  R.  E.  5  W.  &  M.  reg.  3,  ?  2,  a.  K.  B. 
C.  P.  &  Exoheq.  "  R.  E.  5  W.  &  M.  reg,  3,  ?  2,  K.  B. ; 

'  1  Str.  474;  1  Bos.  &  Pul.  535;  and  and  see  Appendix,  chap.  xv.  i  6. 

see  1  Chit.  Rep.  386,  720.  "  R.   E.   5   W.   &  M.  reg.  3,  |  2,  in 

*  1  Taunt.  493 ;  and  see  5  T.  R.  35.  Scao.  Man.  Ex.  Appendix  207,  before 

5  Barnes  372 ;  Pr,  Reg.  329 ;  Cas.  Pr.  judgment ;  R.  E.  5  W.  &  M.  reg.  3,  ?  2, 

C.  P.  714,  S.  C. ;  1  Bos.  &  Pul.  539.  K.  B. ;  and  see  Appendix,  chap.  xv.  |  6. 

«  1  T.  R.  192,  but  see  Barnes  392.  "  Same  rule,  in  K.  B. 

'  R.  H.  26  Geo.  111.  K.  B.         ^  "  Imp.  C.  P.  671,  677-8. 
VOL.  II. — 38 


594  ACTIONS   BY   AND   AGAINST   PRISONERS. 

be  annexed  to  an  affidavit  of  such  delivery ;  upon  which  latter  copy, 
the  secondary  will  give  a  rule  for  the  defendant  to  appear  and  plead.' 

The  declaration  being  filed,  the  defendant  may  plead  at  his  leisure  ; 
or,  the  plaintiff  may  rule  him  to  do  so  in  the  usual  way.  After  the 
rule  to  plead  is  obtained,  and  a  notice  of  it  is  served  on  the  prisoner, 
or  delivered  to  the  jailer  or  turnkey  for  him,  if  he  do  not  plead  within 
the  time  prescribed,  the  plaintiff  may  sign  judgment  "  in  such  manner 
as  if  the  prisoner  had  appeared  and  refused  to  answer  or  plead  to  the 
declaration."^ 

If  the  plea  be  such  as  would  not  authorize  the  clerk  to  put  the  cause 
at  issue  under  the  rules  of  court,  there  does  not  appear  to  be  any  prac- 
tice requiring  the  plaintiff  to  file  a  replication  to  the  plea  within  a 
limited  time,  and  the  only  mode  to  compel  him  to  do  so  would  seem  to 
be  in  the  usual  way,  by  a  rule  to  reply. 

When  the  cause  is  at  issue,  it  is  placed  on  the  trial-list,  and  the 
circumstance  of  the  defendant's  being  in  custody  would,  doubtless, 
operate  cogently  with  the  court  to  oblige  the  plaintiff  to  try  the  cause 
at  the  first  opportunity.  But  there  is  no  rule  of  court  which  directs 
the  plaintiflF  to  proceed  to  trial  within  three  terms,  as  there  is  in  the 
English  practice.  Where  judgment  by  default  has  been  taken,  and 
a  writ  of  inquiry  issued,  notice  of  the  writ  may  be  delivered  to  the^ 
turnkey  for  the  defendant.' 

In  England,  by  rules  of  court,  the  plaintiff  must  charge  the  defend- 
ant in  execution  within  two  terms  after  judgment,  unless  a  writ  of  error 
be  pending,  or  an  injunction  obtained ;  otherwise,  the  defendant  shall 
be  discharged  by  supersedeas.  No  rules  on  this  subject  exist  in  our 
practice,  and  no  reason  seems  to  require  the  taking  out  of  execution 
against  a  defendant  in  custody  except  this,  that  without  it  he  cannot 
give  bond  to  obtain  his  liberty  preliminary  to  claiming  the  benefit  of 
the  insolvent  laws. 

The  mode  by  which  prisoners  are  to  obtain  their  discharge  under  the 
insolvent  laws  was  considered  in  our  former  volume,  and  we  have,  also, 
just  seen  that  he  may  be  discharged  on  putting  in  and  justifying  bail 
to  the  action  at  any  time  before  judgment.  It,  therefore,  now  remains 
t©  be  considered  in  what  other  ways  he  may  eflfect  his  release  from 
custody. 

A  defendant  in  custody  may  be  discharged  by  putting  in  and  justi- 
fying bail  to  the  action  even  after  verdict,^  or  final  judgment,  and 
before  the  defendant  is  charged  in  execution .'  Where  a  verdict  has 
been  found  for  the  plaintifi",  in  a  larger  sum  than  the  defendant  is  held 
to  bail  in,  he  must,  in  order  to  obtain  his  discharge  out  of  custody, 
justify  bail  in  such  larger  sum ;  unless  a  rule  has  been  made  absolute 
for  a  new  trial,  in  which  case  it  is  sufficient  for  the  bail  to  justify  in 
the  smaller  sum."  And,  after  final  judgment,  the  defendant's  bail 
may  put  in  fresh  bail  for  the  purpose  of  rendering  him.' 

A  prisoner  shall  also  be  discharged  when  the  action  is  abated,  dis- 
continued, or  decided  in  his  favor.     So,  if  he  settle  or  compromise  the 
.  action  with  the  plaintiff,  the  latter,  or  more  properly  his  attorney,  shall 

1  Tidd  343,  347,  8th  edit.  » Ibid.   73;  2  Marsh.   374:    1   Tidd 

'  4  &  5  W.  &  M.,  c.  21.  248,  8th  edit. ;  but  see  Barnes  92. 
=  1  Str.  248 ;  2  Arch.  Pr.  *n3.  «  2  Chit.  Rep.  72 

*  2  Chit.  Rep.  72.  '  Ibid.  74. 
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give  the  defendant  a  discharge  in  writing ;  and  upon  this  being  lodged 
with  the  jailer,  the  prisoner  shall  be  discharged.' 

Also,  in  a  case  where  the  wife  of  a  prisoner  became  administratrix 
to  the  plaintiif,  the  court  ordered  the  defendant  to  be  discharged  ;^  and 
the  Court  of  Common  Pleas  have  gone  so  far  as  to  discharge  a  prisoner 
in  execution,  after  the  plaintiff's  death,  upon  service  of  a  rule  nisi 
upon  the  next  of  kin,  and  no  cause  shown,  it  appearing  that  the  next 
of  kin  did  not  intend  to  administer.' 

And  finally,  under  the  Act  of  Assembly,  allowing  a  stay  of  execu- 
tion, he  may  procure  his  discharge,  it  is  apprehended,  by  pursuing  its 
provisions,  that  is,  by  giving  and  justifying  security  for  the  amount 
of  the  judgment-debt,  interest,  and  costs.  Whether  under  that  act, 
he  may  give  security  in  the  nature  of  special  bail  for  thirty  days,  in 
order  to  obtain  his  liberty  and  to  search  for  sureties,  is  a  question  of 
construction  that  must  be  left  to  those  who  shall  have  occasion  to  dis- 
cuss or  determine  it. 


SECTION    II. 

OP   ACTIONS   BY   AND   AGAINST   ASSIGNEES. 

This  section  will  be  confined  to  the  subject  of  proceedings  by  and 
against  assignees  generally,  without  reference  to  their  character  as 
such  under  a  voluntary  assignment,  or  an  assignment  under  the  insol- 
vent laws.  The  particular  subject  of  the  powers  and  liabilities  of 
assignees  of  the  last-mentioned  description,  or  trustees,  as  they  are 
more  usually  called,  has  been  fully  treated  in  the  5th  chapter  of  the 
last  edition  of  Mr.  Ingraham's  "  View  of  the  Insolvent  Laws"  of  this 
State,  and  some  decisions  will  be  found  in  Wharton's  Digest,  tit. 
"  Insolvent." 

I.    Of  Actions  hy  Assignees. 

We  have  already  considered  the  subject  of  the  proper  parties  to 
actions  by  assignees,  and  the  mode  by  which  they  may  make  them- 
selves parties  to  a  suit  already  commenced  by  their  assignor.* 

The  Act  of  14th  June  1836'  contains  some  provisions  for  the  regu- 
lation of  assignees  that  ought  perhaps  to  be  attended  to  before  they 
commence  any  actions  under  the  authority  which  they  derive  from  the 
assignment.  The  1st,  2d,  3d,  and  5th  and  6th  sections  of  that  act  are 
in  these  words : — 

"  In  every  case  in  which  any  person  shall  make  a  voluntary  assign- 
ment of  his  estate,  real  or  personal,  or  of  any  part  thereof,  to  any  other 
person  or  persons,  in  trust  for  his  creditors,  or  some  of  them,  it  shall 
be  the  duty  of  the  assignee  or  assignees,  within  thirty  days  after  the 
execution  thereof,  to  file  in  the  office  of  the  prothonotary  of  the  Court 
of  Common  Pleas  of  the  county  in  which  the  assignor  shall  reside,  an 
inventory  or  schedule  of  the  estate  or  eifects  so  assigned,  accompanied 
with  an  affidavit  by  such  assignee,  that  the  same  is  a  full  and  complete 

1  2  Arch.  Pr.  129 ;  1  Ibid.  278,  9.  *  Ante,  135,  143. 

2  8  T.  R.  407.  '  Purd.  Dig.  61,  pi.  8,  et  seq.,  Pamph. 
»  2  New  Rep.  240.                                  L.  630. 
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inventory  of  all  such  estate  and  effects,  so  far  as  the  same  has  come  to 
their  knowledge.' 

"  It  shall  be  lawful  for  the  Court  of  Common  Pleas  of  such  county, 
or  for  any  judge  thereof,  in  vacation,  to  appoint  two  or  more  disin- 
terested and  competent  persons  to  appraise  the  estate  and  effects  so 
assigned. 

"  The  appraisers  so  appointed,  or  any  two  of  them,  having  first  taken 
an  oath  or  affirmation,  before  some  person  having  authority  to  adminis- 
ter oaths,  to  discharge  their  duties  with  fidelity,  shall  forthwith  pro- 
ceed to  make  an  appraisement  of  the  estates  and  effects  assigned, 
according  to  the  best  of  their  judgment,  and  having  completed  the  same, 
shall  return  the  inventory  and  appraisement  to  the  court,  where  it  shall 
be  filed  of  record." 

It  has  since  been  enacted,^  that  any  assignor,  under  whose  assignment 
in  trust  for  the  benefit  of  creditors,  either  by  general  words  or  particu- 
lar description,  there  have  been  transferred  any  articles  of  household 
furniture,  or  things  of  domestic  use,  may,  after  the  appraisement  thereof, 
apply  to  the  Court  of  Common  Pleas  of  said  county  to  have  set  aside 
for  the  use  of  the  said  assignor  and  family,  any  of  the  said  articles  and 
things  not  exceeding  in  value  at  the  appraisement  thereof  three  hun- 
dred dollars  ;  and  the  court  may,  if  no  cause  be  shown  to  the  contrary, 
after  due  notice  to  creditors,  order  that  the  same  be  released  from  the 
assigned  estate  and  handed  to  the  assignor. 

"  The  assignee  or  assignees  as  aforesaid  shall,  as  soon  as  such  inven- 
tory and  appraisement  shall  have  been  filed,  give  a  bond  or  bonds,  with 
at  least  two  sufficient  sureties,  to  be  approved  of  by  one  of  the  judges 
of  the  said  court,  in  double  the  amount  of  the  appraised  value  of  the 
estate  so  assigned."^ 

The  execution  of  the  bond  does  not  seem  to  be  made  a  condition  pre- 
cedent to  the  assignees  acting,  as  it  is  in  the  Insolvent  Act.  It  merely 
directs  the  assignee  to  file  an  inventory  or  schedule  within  thirty  days 
in  the  office  of  the  prothonotary,  accompanied  with  an  affidavit.  If  he 
neglect  this,  the  remedy  seems  to  be  to  cite  him  before  the  court  to 
show  cause  why  he  should  not  be  dismissed,  but  there  is  nothing  in  the 
act  which  requires  these  preliminaries  to  be  performed  before  the 
assignee  can  be  qualified  to  act.  On  the  contrary,  it  seems  to  contem- 
plate that  the  title  and  power  vest  from  the  execution  of  the  assign- 
ment, and  that  the  assignee  must  be  proceeded  against  for  neglect  of 
duty  if  he  omits  them.'' 

A  bond  with  but  one  surety  is  not  void,  although  it  do  not  appear  to 
have  been  approved  by  the  judge,  and  it  may  be  enforced  against  the 
assignee  and  surety. ° 

"  The  bond  so  to  be  given  shall  be  taken  in  the  name  of  the  Com- 
monwealth of  Pennsylvania,  and  the  condition  thereof  shall  be  as  fol- 
lows, viz.: — 

"  The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
A.  B.  and  C.  D.,  assignees  of  E.  F.,  shall,  in  all  things,  comply  with 
the  provisions  of  the  Acts  of  Assembly  in  such  case  made,  and  shall 

1  See  Reigart's  Appeal,  4  Barr  479 ;         '  Purd.  Dig.  61,  pi.  12. 
Baldwin  v.  Patton,  10  Watts  60.  *  Dallam  v.  Fitler,  6  W.  &  S  326 

^  Act  4th  May  1864,  |  1,  Purd.  Dig.         "  Mears  v.   Commonwealth,'  8  Watta 

1313,  pi.  1,  Pamph.  L.  762.  223. 
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faithfully  execute  the  trust  confided  to  them,  then  the  ahove  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

"  And  such  bond  shall  be  filed  in  the  office  of  the  prothonotary  of 
the  said  court,  and  shall  by  him  be  entered  of  record,  and  shall  enure 
to  the  use  of  all  persons  interested  in  the  property  assigned." 

Act  of  13th  June  1840.* — From  and  after  the  passage  of  this  act, 
when  the  defendant  or  defendants,  in  any  suit  no\k  pending  or  here- 
after to  be  brought,  have  assigned  for  the  benefit  of  creditors,  before 
or  after  such  suit  brought,  or  hereafter  may  assign,  for  the  benefit  of 
creditors,  the  land  or  other  property  which  is  the  subject  of  or  aifected 
by  such  suit,  the  assignee  or  assignees  may  appeal  from  any  award 
made  in  such  suit  against  the  defendant  or  defendants,  under  a  rule  of 
reference  entered  under  the  8th  section  of  the  Act  of  16th  June  1836, 
entitled  an  act  relative  to  reference  and  arbitration  ;  and  also  to  bring 
a  writ  of  error  upon  any  judgment,  which  may  be  rendered  in  any  such 
suit. 

The  provisions  of  the  31st  section  of  the  said  Act  of  the  10th  June 
1836,  relative  to  reference  and  arbitration,^  and  the  first  proviso  of  the 
8th  section  of  the  Act  of  16th  June  1836,  entitled  an  act  relating  to 
executions,*  be  and  the  same  are  hereby  extended  to  the  assignee  of 
voluntary  assignments,  for  the  benefit  of  creditors,  whenever  such 
assignee  shall  enter  an  appeal,  or  sue  out  a  writ  of  error,  under  the 
provisions  of  the  9th  section  of  the  present  act. 

As  to  the  affidavit  to  hold  to  bail  by  assignees  of  an  insolvent,  it  is 
sufficient  for  them  to  swear  that  the  defendant  is  indebted,  &c.,  as 
appears  by  books,  &c.,  and  as  they  verily  believe;*  but  even  in  that 
case,  a  mere  reference  to  books,  &c.,  unsupported  by  the  party's  belief, 
is  not  sufficiently  positive.^  It  is  usual,  where  the  assignees  have  been 
constituted  by  a  voluntary  assignment,  for  the  assignor  to  make  the 
affidavit ;  but  ini  case  of  his  death  or  absence,  the  preceding  form  might 
be  adopted  by  his  assignees. 

Voluntary/  assignees  stand  in  no  better  situation  than  their  assignors, 
being  entitled  to  none  of  the  immunities  of  purchasers.' 

A  voluntary  assignee  of  a  limited  partnership  represents  only  the 
assignor  and  not  the  creditors.'  But  a  voluntary  assignee  for  the 
benefit  of  creditors  is  a  trustee  for  the  creditors  in  the  first  place,  and 
in  the  next  place  for  the  assignor  as  to  any  surplus  remaining  after 
payment  of  the  debts.^ 

With  respect  to  the  rights  of  the  trustees  of  insolvent  estates,  in 
actions  instituted  by  them,  where  cross-demands  are  set  up,  it  has  been 
said  they  stand  in  a  situation  not  more  favorable  than  that  of  any  other 
assignee  ;  their  interest  in  the  insolvent's  debts  being  exactly  that  of 

1  Purd.  Dig.  61,  pi.  14,  15,  Pamph.  L.  «  Knowles     v.    Lord,    4    Wh.    507 ; 

691.                                               ,  Twelves  v.  Williams,  3  Wh.  485;  Van- 

'  This  provides  that  they  may  appeal  dyke  u.  Christ,  7  W.  &  S.  373  ;  Foulke 

without   payment  of  costs,  or  entering  v.    Harding,    1   Harris   245;    Rossiter's 

security,  if  the  assignee  shall  not  have  Appeal,  2  Barr  372;  Pierce  v.  McKee- 

taken  out  the  rule  of  reference :  Purd.  han,  3   W.  &   S.   283 ;    Luckenbach   v. 

Dig.  57,  pi.  40,  Brickenstein,  5   W.  &   S.    149  ;    In   re 

'  This  provides  that  they  shall  not  he  Wilson,  4  Barr  430 ;  Ludwig  v.  Highley, 

required  to   give   bail   in  error:  Purd.  5  Barr  132;  Foulke  «.  Harding,  1  Ilar- 

Dig.  411,  pi.  14  and  15.  ris  244. 

*  1  TJdd  182,  8th  ed.  '  Bullitt  v.  M.  E.  Church,  2  Casey  108. 

*  Ibid. ;  1  Chit.  Rep.  92.  *  McLellan's  Appeal,  2  Ibid.  463. 
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the  insolvent  himself  as  it  stood  affected  by  countervailing  equities  at 
the  time  of  the  assignment.'  Where,  therefore,  a  trustee  brought  suits 
against  two  administrators  to  recover  a  legacy  given  to  the  insolvent's 
■wife,  it  was  held  to  be  a  good  defence,  that  one  of  the  defendants  had 
actually  paid  a  debt  for  the  insolvent  before  his  discharge,  and  had 
been  sued  for  another  debt,  which  he  had  since  been  compelled  to  pay.^ 

But  it  is  now  settled  that  an  insolvent  trustee,  like  a  trustee  in 
bankruptcy,  takes  a  stronger  title,  in  many  respects,  than  a  mere  vol- 
untary assignee.  Thus,  he  can  dispute  the  validity  of  a  prior  voidable 
voluntary  assignment,  which  a  voluntary  assignee  cannot.'  And, 
indeed,  he  is  the  proper  person  so  to  do,  where  the  insolvent  assign- 
ment is  prior  to  the  execution.*  But  it  is  otherwise  where  the  assign- 
ment was  not  merely  voidable,  but  void,  as  based  on  an  intended  fraud 
against  creditors  which  may  be  disputed  by  a  subsequent  voluntary 
assignee. ° 

The  cases  as  to  costs  in  actions  by  assignees,  have  been  already 
stated.^ 

The  same  principle  that  operates  in  this  State  to  compel  executor- 
plaintiffs  to  pay  costs  to  the  defendant  in  case  of  nonsuit  or  verdict  for 
the  defendant,  as  well  where  they  sue  in  their  representative  character, 
as  where  the  cause  of  action  arises  after  the  testator's  death,  extends 
to  trustees  for  insolvents.  The  fund  that  is  to  be  benefited  by  the 
recovery,  bears  the  costs  in  case  of  failure.'' 

By  the  7th  section  of  the  Act  of  1818,  no  suit  shall  abate  or  judg-- 
ment  therein  entered  be  reversed  or  set  aside,  by  reason  of  any  assignees 
being  dead,  either  at  the  time  of  suit  brought  or  during  its  pendency, 
_  or  by  reason  of  any  of  them  being  superseded  or  removed  ;  but  the 
same  may  be  proceeded  in  to  final  judgment,  upon  making  the  proper 
suggestions  on  the  record  which  the  case  shall  require  ;  nor  shall  any 
suit  abate,  or  the  judgment  therein  be  reversed  or  set  aside,  by  the 
omission  to  name  on  the  record  any  one  of  the  parties ;  but  in  such 
case  the  names  of  the  persons  so  omitted  may,  upon  application  to  the 
court,  be  added  to  the  record  ;  and  the  cause  shall,  thereupon,  be  pro- 
ceeded in  to  trial  and  final  judgment  with  the  same  effect  as  if  such 
names  had  been  originally  inserted  upon  the  record.* 

If  a  suit  at  law  be  brought  in  the  name  of  an  equitable  claimant, 
describing  himself  as  assignee  of  the  legal  party,  it  is  proper  to  allow 
an  amendment  making  the  legal  party  plaintiff  for  the  use  of  the  equi- 
table one.' 

And  where  a  party  assign  securities  in  the  hands  of  an  agent  for 
collection  to  a  third  person,  an  action  for  money  had  and  received  will 
lie  against  the  agent  in  the  name  of  the  assignee  for  the  money  received 
by  the  agent  upon  such  securities.'" 

All  the  assignees  of  a  lot  of  ground  subject  to  ground-rent,  though 
claiming  by  assignments  of  different  dates,  may  be  joined  in  an  action 

1  Krause  v.  Beitel,  3  Rawle  203.  '  Englebert  v.  Blanjot,  2  Wh.  240 ; 

^  Ibid.  199.  Seal  v.  Uuffey,  4  Ban-  274. 

'Englebert  v.   Blanjot,  2  Wh.  240;  «  Vide  ante,  13.5,  d  seq. 

Seal  V.  Duffy,  4  Barr  274  ;  Okie  v.  Kelly,  '  Muntorf  v.  Muntorf,  2  Rawle  181. 

2  Jones  326.  »  Purd.  Dig.  27,  pi.  2. 

*  Ibid. ;  In  re  Wilson,  4  Barr  430 ;  "  Djwney  t.  Garard,  12  Harris  52. 

Weber  v.  Samuel,  7  Barr  499 ;  Thomas  '°  Bullitt  v.   M.   E.   Church.  2  Caaev 

V.  Phillips,  9  Ban  35.5.  108. 
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of  covenant  for  the  recovery  of  arrears  of  ground-rent  accruing  after 
theiK,  several  assignments." 

II.    Of  Actions  against  Assignees. 

Actions  against  assignees  in  trust  for  creditors  are  not  very  usual, 
and  most  of  the  proceedings  against  them  are  conducted  under  Acts  of 
Assembly,  particularly  the  Act  of  the  14th  of  June  1836,  relating  to 
assignees  for  the  benefit  of  creditors.  But  they  are,  nevertheless, 
liable  to  the  creditors  in  actions  at  common  law ;  and  it  has  been 
decided,  that  where  assignees  have  sold  the  assigned  property,  and 
received  money  enough  to  pay  all  the  debts  of  the  assignor,  an  action 
will  lie  against  them  (if  all  have  received  the  money,  and  all  are 
equally  liable),  to  compel  payment  to  a  creditor  whose  claim  against 
the  assignor  is  established.^  So,  under  a  declaration  specially  and 
properly  framed,  a  creditor  whose  claim  against  the  assignor  has  been 
established,  may  recover  against  an  assignee  for  neglect  or  mismanage- 
ment of  the  assigned  property  ; '  but  under  a  count  setting  forth  the 
assignment,  naming  the  defendants  as  assignees,  and  averring  that  they 
had  collected  money  enough  to  pay  all  the  debts  of  the  assignor,  the 
plaintiff  cannot  recover  more  than  the  defendants  have  actually  received, 
no  matter  what  they  might  have  received  by  using  due  diligence.* 

A  count  for  money  had  and  received,  in  which  the  defendants  are 
not  named  as  trustees,  may  be  joined  with  one  like  that  immediately 
above  stated  ;  both  counts  charging  them  personally .' 

Whether  an  action  could  be  supported  for  a  proportion  or  rateable 
share  of  the  debt  claimed  by  the  plaintiff,  until  he  has  proceeded 
against  the  assignees,  so  far  as  to  have  a  dividend  declared  and  distri- 
bution ordered,  as  directed  by  the  Act  of  1818,  above  mentioned,  was 
a  question  put  by  the  court  in  the  case  last  quoted,  to  the  plaintiff's 
counsel  for  consideration,  and  left  undecided.  But  it  has  since  been 
settled  by  the  Supreme  Court,  that  an  action  at  law  cannot  be  main- 
tained by  one  of  the  creditors  of  an  assignor  against  the  assignees, 
until  the  accounts  of  the  latter  have  been  settled  in  the  Common  Pleas, 
and  a  decree  made  by  that  court  for  distribution  ;  and  the  rule  is  the 
same,  whether  the  action  be  for  money  had  and  received,  or  upon 
averment  of  misconduct  and  mismanagement  on  the  part  of  the  defend- 
ants.^ Indeed,  it  would  seem  to  be  the  law  now  that  they  are  in  no  case 
liable  to  their  eestuis  que  trust,  whether  for  money  had  and  received 
or  on  averment  of  misconduct,  until  a  distribution  decree  be  made  by 
the  Common  Pleas.'  But  the  assignees  are  liable,  at  any  time,  to 
attachment  in  execution  or  foreign  attachment,  by  which  the  validity 
of  the  deed  under  which  they  held  can  be  tested ;  and  if  it  be  invali- 
dated, they  will  be  compelled  to  pay  over  the  assets  in  their  hands.' 
And,  in  fact,  a  creditor,  or  even  the   executor  or  administrator  of  a 

'  Hannen  v.  Ewalt,  6  Harris  9.  '  1  Ibid. ;  Ayoinena  v.  Peries,  6  W.  & 

'  Rush  V.  Good,  14  S.  &  R.  226  ;  see     S.  256  ;  Horibach  v.  Knox,  8  W.  &  S.  30 

iDgraham  v.  Cox,  1  Par.  70.  *  Flanagin  v.  Wetherill,  5  Wh.  280 

3  Semb.  Ibid.  Stewart  v.  MoMinn,  5   W.    &  S.    103 

"  Ibid.  Hennessyu.  We8ternBk,,6W.  &S.310 

6  Ibid.  Weber  v.  Samuel,  7  Barr  499;  Okie  w, 

«  Vanarsdale  v.  Richards,  1  Wh.  408  ;     Kelly,  2  Jones  326. 

Gray  v.  Bell,  4  Watts  410. 
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fraudulent  assignor,  or  his  assignee  in  bankruptcy  or  insolvency,  may 
treat  the  assignment  as  naught,  and  attach  on  the  assigned  assets.' 

The  31st  section  of  the  Act  of  the  14th  of  June  1836,  provides  that, 
"  It  shall  be  lawful  for  the  court  in  which  the  accounts  of  any  assignee 
or  trustee,  as  aforesaid,  may  be  exhibited,  to  refer  the  same  to  an 
auditor  or  auditors,  who  shall  be  sworn  or  affirmed,  well  and  truly  to 
audit  and  adjust  the  same,  and  make  a  true  report  thereof  according  to 
the  evidence."^ 

After  a  voluntary  assignment  has  been  made,  the  personal  property 
assigned  is  not  liable  to  execution  at  the  suit  of  a  creditor ;  and  if  one 
be  issued  and  levied,  to  get  rid  of  it  is  not  a  sufficient  consideration  for 
a  promise  of  the  assignees  to  pay  the  debt  individually.^ 

The  District  Court  or  Common  Pleas  of  the  proper  county  may,  at 
any  time  after  one  year  from  the  time  any  voluntary  or  compulsory 
assignment  shall  have  been  made  or  executed,  on  the  application  of  any 
of  the  creditors  of  such  assignment,  issue  a  citation  to  the  assignee  or 
trustee,  requiring  him  to  exhibit  his  accounts.*  As  this  treatise,  how- 
ever, is  limited  to  a  consideration  of  the  practice  in  the  common-law 
courts,  it  will  be  out  of  place  to  go  into  a  consideration  of  the  method 
of  compelling  distribution  of  assigned  estates.''* 

It  comes  within  the  province  of  this  section  to  mention  only  one 
other  class  of  proceedings  against  assignees. 

By  a  resolution  of  the  legislature,^  it  is  held  unlawful  for  corpora- 
tions empowered  to  construct  or  manage  railroads,  canals,  &c.,  to 
make  an  assignment  of  their  property,  whereby  the  claims  against  them 
of  the  laborers  and  workmen  employed  in  the  construction  would  be 
defeated  or  delayed.  But  as  it  was  found  that  such  corporations  fre- 
quently evaded  and  disobeyed  this  law,  the  legislature  passed  the  fol- 
lowing : — ' 

"  That  whenever  any  incorporated  company  subject  to  the  provisions 
of  the  above  resolution,  shall  divest  themselves  of  their  real  or  per- 
sonal estate  contrary  to  the  provisions  of  said  resolution,  it  shall  and 
may  be  lawful  for  any  contractor,  laborer,  or  workman,  employed  in  the 
construction  or  repair  of  the  improvements  of  said  company,  having 
obtained  judgment  against  the  said  company,  to  issue  a  scire  facias 
upon  said  judgment,  with  notice  to  any  person,  or  to  any  incorporated 
company  claiming  to  hold  or  own  said  real  or  personal  estate,  to.be 
served  in  the  same  manner  as  a  summons  upon  the  defendant,  if  it  can 
be  found  in  the  county,  and  upon  the  person  or  persons  or  incorporated 
company  claiming  to  hold  or  own  such  real  estate  ;  and  if  the  defend- 
ant cannot  be  found,  then  upon  the  return  of  one  nihil  and  service  as 
aforesaid,  on  the  person  or  persons  or  company  claiming  to  hold  or  own 
as  aforesaid,  the  case  to  proceed  as  in  other  cases  of  scire  facias  on 
judgments  against  terre-tenants." 

'  Burke's  Estate,  1  Par.  472 ;  Okie  v.         *  See  Whart.   Dig.    "  Debtor"  IV  — 

Kellj,  2  Jones  326.  "  Insolvent." 

^  Purd.  Dig.  971,  pi.  31.  «  Resolution     21st     January     1843, 

5  Gray  i'.  Bell,  4  Watts  410.  Purd.  Dig.  60,  pi.  1,  Pamph.  L.  367. 

*  Act  14tli  June  1836,  §§  7,  8,  Purd.  '  Act  4th  April  1862,  ?  1,  Purd    Die 

Dig.  969,  pi.  8,  Pamph.  L.  631.  1266,  pi.  1,  Pamph.  L.  235.  " 
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SE.CTION   III. 
OF  ACTIONS  BY  AND  AGAINST  CORi>ORATIONS. 

I.  Of  Actions  hy  Corporations. 

1.  How  to  sue. 

2.  In  what  courts. 

3.  Pleading  and  evidence. 

4.  Railroad  or  canal  causes — Removal  to  other  county. 

1.  Mow  to  sue. 

Corporations  aggregate  cannot  sue  or  defend,  otherwise  than  by 
attorney,  whose  warrant,  however,  it  is  now  held,  need  not  be  under 
their  common  seal,  as  a  mere  parol  appointment  is  sufficient.^  They 
may  act  also  as  effectually  by  an  officer  de  facto  as  by  one  de  jure."^ 

Corporations  may  commence  actions  by  capias,  and  hold  to  bail,  or 
proceed  by  summons  or  other  forms  of  process,  in  the  same  manner  as 
individuals.  Even  in  ejectment  at  common  law  they  may  now  proceed 
in  the  ordinary  way,  without  executing  a  power  of  attorney,  authoriz- 
ing a  third  person  to  enter  and  make  a  lease  on  the  land,  as  used  to  be 
the  practice.'     They  cannot,  however,  sue  as  a  common  informer.^ 

Where  the  directors  of  a  corporation,  by  collusions  with  officers,  who 
had  made  themselves  amenable  by  their  negligence  or  fraud,  refuse  to 
prosecute  such  officers,  or  where  the  corporation  is  still  under  the  con- 
trol of  those  who  must  be  made  the  defendants  in  the  suit,  the  stock- 
holders, who  are  the  real  parties  in  interest,  will  be  permitted  to  file 
a  bill  in  their  own  name,  making  the  corporation  a  party  defendant. 
And  if  the  stockholders  are  so  numerous  as  to  render  it  impossible, 
or  very  inconvenient,  to  bring  them  all  before  the  court,  a  part  will 
file  a  bill  in  behalf  of  themselves,  and  all  others  standing  in  the  same 
situation.' 

A  municipal  corporation  has  a  right  to  appeal  from  an  award  of 
arbitrators  without  payment  of  costs. ^ 

In  the  case  of  an  unincorporated  religious  association  it  was  held 
that  a  promise  to  pay  a  certain  amount  of  money,  for  the  purpose  of 
erecting  a  meeting-house,  to  a  building  committee  of  which  the  pro- 
missor  was  one,  may  be  maintained  against  him  in  the  name  of  the  other 
members  of  the  committee  or  the  survivors  of  them.^ 
2.  In  what  Courts. 

An  aggregate  corporation  is  not  a  citizen  within  the  meaning  of  the 
Constitution  of  the  United  States,  and  cannot  litigate  in  the  courts  of 
the  United  States,  unless  in  consequence  of  the  citizenship  of  the 
individuals  who  compose  it,  which  character  must  be  averred  on  the 
record.* 

A  county  or  a  public  municipal  corporation  can  only  be  sued  in  the 

1  Dunlap's     Paley's     Agency     155 ;  '2  Str.  1241. 

Smith's  Mere.  Law  Am.  ed.  90.  ^  Langolf  v.  Seiberlitoh,  2   Par.  77. 

^  MoGargell  v.  Hazleton  Coal  Co.,  4  King,  P.  J. 

W.  &  S.  424 ;  Ptiddle  v.  County,  7  S.  &  *  Borough  of  Pottsville  v.   Curry,  8 

B.  386  ;  Kingsbury  v.  Ledyard,  2  W.  &  Casey  443. 

S.  41.  •'  Cbambers  v.  Calhoun,  6  Harris  13. 

'  '  Kun.  Eject.  150.  '  5  Crauch  57 ;  Ibid.  61. 
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courts  of  the  county  itself ;  the  courts  of  other  counties  have  no  juris- 
diction.^ 

A  corporation  composed  of  citizens  of  one  State,  may  sue  a  citizen 
of  another  State  in  the  Circuit  Court  of  the  United  States.^ 

When  a  corporation  sues  or  is  sued,  the  governing  oiBcers,  by  what- 
ever name  called,  are  the  substantial  party,  and  if  they  are  citizens  of 
the  State  which  created  the  corporation,  and  the  other  party  is  a  citizen 
of  another  State,  the  Federal  courts  have  jurisdiction,  and  the  cause  is 
removable  under  the  Judiciary  Act  of  1789.' 

A  suit  by  a  corporation  created  by  the  concurrent  legislation  of  two 
States  is  a  suit  in  which  citizens  of  each  State  are  joined  as  plaintiifs. 
If  the  defendant  is  a  citizen  of  either  of  those  States,  the  suit  cannot 
be  maintained  in  the  United  States  courts.* 

The  power  of  a  corporation  to  maintain  a  personal  action  in  the 
courts  of  this  State,  is  not  restricted  to  corporations  created  by  its 
laws  ; '  but  foreign  corporations  may  sue  in  them.*  They  must,  how- 
ever, prove  that  they  are  incorporated  in  a  foreign  country,  and  it  will 
be  left  to  the  jury  to  say,  whether  the  body  so  incorporated  is  the 
same  that  sues;'  and,  as  will  presently  be  more  fully  seen,  a  misno- 
mer of  the  corporation  can  only  be  taken  advantage  of  in  abatement.' 
Where  a  witness  produced  a  copy  of  a  charter  of  the  King  of  Spain 
incorporating  the  plaintiffs,  which  he  stated  he  procured  from  the  office 
of  the  Council  of  Castile,  the  proper  place  for  charters  of  this  kind  to 
be  kept,  and  that  he  examined  this  copy  with  the  original  charter,  this 
evidence,  with  a  translation  of  the  charter  proved  and  put  in,  was 
allowed  to  go  to  the  jury.' 

The  charter  of  a  company  incorporated  for  public  purposes  cannot 
be  declared  void  collaterally,  in  a  suit  brought  by  the  company  to 
compel  performance  of  contracts  made  with  it.  If  the  charter  have 
been  fraudulently  obtained,  it  can  be  vacated  only  by  the  Supreme 
Court,  either  by  scire  facias  to  repeal  the  charter,  or  to  declare  it 
forfeited,  or  by  writ  of  quo  warranto  at  the  suit  of  the  State.'" 
3.  Pleading  and  Evidence. 

A  plaintiff  corporation  need  neither  aver  nor  prove  the  fact  of  its 
incorporation,  unless  that  fact  be  put  in  issue  by  a  proper  plea  pleaded," 
though  it  has  been  intimated  that,  though  the  charter  of  incorporation 
need  not  be  specially  set  out  in  the  pleadings,  it  is  incumbent  on  the 
plaintiff  to  prove  it  on  the  trial  of  the  general  issue. '^  It  has  been 
since  decided  that  under  the  plea  of  the  general  issue  the  plaintiff-cor- 
poration is  not  required  to  exhibit  nor  prove  the  act  of  incorporation. 
The  want  of  it  must  be  pleaded  in  abatement  or  specially  in  bar."    It 

'  Lehigh  County  v.  Klechner,  5  W.  &  Nav.  Co..  2  "W.  &  S.  156  ;  Lehigh  Bridge 

S-  1«1.  Co.  w.  Lehigh  Coal  Co.,  4  Rawle  9. 

'  Ibid.  61.  »  1  C.  &  P.  569. 

'  Wheeden  w.  The  Camden  and  Amboy  "Turnpike  Co.  v.  McConabv    16   S. 

Bailroad  Co.,  1  Grant  420.  &  R.  142. 

*  Allegheny  ».  Cleveland  and   Pitts-  "  Zion  Church  v.  St.  Peter's  Church, 

burgh  Railroad  Co.,  1  P.  F.  Smith  228.  5  W.  &  S.  216  ;  see  Gray  v.  Monongahela 

^  Bushel  V.  Commonwealth  Ins.  Co.,  Nav.  Co.,  2  W.  &  S.  156  •  Lehigh  Bridge 

15  S.  &  R.  176 ;  10  Mass.  91.  Co.  v.  Lehigh  Coal  Co.,  4  Rawle  9 

'Stewart  v.  U.  S.  Ins.  Co.,  9  Watts  '' Grabbw.  Mahoning  Nav  Co    2  Har- 

126.  ris  .504,  Bell,  J. 

'  19.  &  P-  569  "  Rheem  v.  Xaugatuck  Wheel  Co.,  9 

» Ibid.  n.  b. ;  Gray  v.  Monongahela  Casey  356. 
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is  at  all  events  clear,  that  pleading  over  specially  on  thi;  merits,  admits 
the  plaintiff's  right  to  sue.^ 

If,  in  a  suit  brought  by  a  corporation  upon  articles  of  agreement, 
the  style  of  the  corporation  named  in  the  agreement  offered  in  evidence 
differs  from  that  in  which  the  suit  is  brought,  and  some  evidence  has 
been  given  to  the  court  to  show  that  there  has  been  a  mistake  in  the 
name,  and  that,  in  truth,  the  agreement  offered  in  evidence  was  made 
■with  the  corporation  which  brought  the  suit,  the  court  ought,  under 
the  plea  of  non  est  factum,  to  permit  the  agreement  to  be  read  to  the 
jury.' 

Where  the  name  of  one  of  the  parties,  a  municipal  corporation,  had 
been  merged  in  another,  since  the  cause  of  action  originated,  by  a 
public  statute,  it  was  a  mistake  to  place  such  name,  no  longer  in  exist- 
ence, upon  the  record,  and  the  statute  was  conclusive  evidence  of  the 
fact.' 

"  The  non-joinder  of  a  co-promissor  in  an  action  of  assumpsit  is 
barely  sufficient  to  sustain  a  plea  in  abatement,  when  it  is  pleaded  in 
time  and  thoroughly  proved,  and  when  no  statute  stands  in  the  way  of 
it,  and  it  is  no  cause  of  demurrer.  The  argument,  based  on  the  form 
of  the  declaration,  which  states  the  contract  to  have  been  made  jointly 
with  the  other  parties  not  sued,  will  not  take  the  case  out  of  the  general 
rule.  It  is  well  answered  by  the  fact  that  there  is  no  averment  that 
the  party  not  joined  is  alive.  This  is  a  somewhat  sharp  reply,  but 
not  sharper  than  the  demurrer  itself."^ 

4.  Railroad  or  Canal  Oases — Removal  to  other  County. 

The  following  provisions  as  to  the  removal  of  actions  brought  by  or 
against  Canal  and  Railroad  companies  have  been  made. 

From  and  after  the  passage  of  this  act,  it  shall  be  lawful  for  either 
party,  in  any  suit  or  action  now  pending,  or  that  may  hereafter  be 
brought,  in  any  of  the  courts  of  this  commonwealth,  by  or  against  any 
canal  or  railroad  company,  to  remove  the  same  into  the  court  of  any 
other  adjacent  county,  through  which  the  canal  or  railroad  of  such 
company  is  not  located ;  which  suits,  so  removed,  shall  be  proceeded  in 
by  the  proper  court,  in  like  manner  and  subject  to  like  rules  and  pro- 
ceedings, as  if  it  had  remained  in  the  court  in  which  it  was  originally 
commenced,  and,  upon  final  judgment,  testatum  executions  may  issue  as 
in  other  cases :  Provided,  That  the  party  so  removing  shall  first  take 
and  subscribe  an  oath  or  affirmation,  to  be  filed  of  record  with  the  cause, 
that  such  removal  is  not  made  for  the  purpose  of  delay,  but  because  he 
firmly  believes  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
through  which  such  canal  or  railroad  may  pass  :  And  provided,  further, 
That  the  provisions  of  this  act  shall  not  be  so  construed  as  to  interfere 
with  the  existing  laws,  relative  to  the  assessment  of  damages  to  pro- 
perty, occasioned  by  the  construction  of  such  canals  or  railroads,  nor 
with  the  right  and  privilege  heretofore  granted  to  any  canal  or  railroad 
company,  to  have  suits  against  them  tried  in  any  particular  county  or 
counties.' 

The  filing  of  the  affidavit  prescribed  by  the  foregoing  act  operates 

^  Lehigh  Bridge  Co.  v.  Lehigh  Coal         '  Good  Intent  Co.  v.  Hartzell,  10  Har- 

Co.,  4  Rawle  9.  ris  286,  per  Black,  C.  J. 

■'  Hendel  v.  Turnp.  Co.,  16  S.  &  R.  92.  ^  Act  14th  April,  1834,  §  1,  Purd.  Dig. 

2  Wood  V.  Phila.,  3  Casey  502.  842,  pi.  29 ;  Pamph.  L.  huh. 
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as  a  supersedeas,  and  any  further  proceedings  in  the  court  in  •which 
suit  was  originally  brought  are  void.' 

And  this  removal  may  be  accomplished  at  any  time  before  the  jury 
is  sworn.^  > 

II.  Actions  against  Corporations. 

1.  In  what  suits.  * 

2.  How  process  to  be  served. 

3.  Execution. 

4.  Error. 

1.  In  what  Suits. 

Independently  of  the  equity  remedies,  which  were  glanced  at  else- 
where/ and  the  ordinary  actions  upon  contracts,  a  corporation  may  be 
held  liable  in  assumpsit  in  an  implied  promise,"*  in  trespass  on  the  case 
for  a  tort,^  in  trespass  for  mesne  profits,^  and  in  trover.^ 

An  action  of  covenant  against  a  corporation  will  lie  only  on  a  written 
instrument  sealed  with  their  common  seal,  and  such  seal  does  not  prove 
itself,  but  must  be  proved  by  some  person  having  knowledge  of  it.' 

Where  the  lease,  on  which  the  action  was  brought,  required  the 
written  assent  of  the  company,  the  parol  assent  of  their  agent  would 
not  make  them  liable  in  covenant,  though  it  might  in  assumpsit.^ 

The  remedies  against  a  canal  company  provided  by  their  act  of 
incorporation,  for  injuries  arising  from  the  construction  of  their  works, 
do  not  exclude  the  common-law  remedies  for  injuries  arising  from  an 
abuse  of  their  privileges,  or  for  the  neglect  of  their  duties.'" 

A  bill  in  equity  to  enforce  the  performance  of  public  duties  by  a 
corporation  cannot  be  maintained  by  a  private  party  in  the  absence  of 
a  special  right  or  authority." 

It  is  to  be  noted  that  the  remedy  for  the  collection  of  debts  due  by 
manufacturing  corporations,  organized  under  the  Act  7th  of  April 
1849,'^  and  its  supplements,  is  special,  and  the  requirements  of  the 
statute  must  be  strictly  followed.'^ 

Though  the  corporation  is  the  principal  debtor,  and  the  liability  of 
the  stockholders  is  only  secondary  and  collateral,  yet  the  form  of  the 
remedy  and  the  character  of  the  right  under  the  Acts  of  Assembly 
allow  the  use  of  separate  actions  against  the  primary  and  secondary 
debtors."  And  in  an  action  against  stockholders,  brought  to  enforce 
such  liability,  the  plaintiff  may  join  the  corporation,  even  though  he 
has  previously  obtained  a  judgment  against  it  for  a  portion  of  the  debt 
sued  for.'' 

'  Hughea  v.  Mine  Hill  Railroad  Co.,  *  Turnpike    Co.    v.    McCullough,    1 

6  Casey  517.  Casey  303. 

'  Railroad  Co.  v.  Cummins,  8  Watts  °  Lehigh  Coal  and  Nav.  Co.  v.  Harlan, 

450.  3  Casey  429. 

»  See  Vol.  I.,  p.  75.  ">  Schuylkill  Nav.  Co.  v.  MoDonough, 

*  Chestnut  Hill  Turnpike  Co.  v.  Rut-  9  Casey  73. 

ter,  4  S.  &  R.  16 ;  though  see  Breekbill        "  Buck  Mountain  Coal  Co.  v.  Lehigh 
V.  Lancaster  Turnpike  Co.,  3  Dallas  496.     Coal  and  Nav.  Co.,  14  Wright  91. 

*  Chestnut  Hill  Turnpike  Co.  v.  Rut-        "  Purd.  Dig.  694,  pi.  30. 

ter,  4  S.  &  R.  16;  Rathbone  v.  Tioga  '^  Hoard  K.Wilcox,  11  Wright  51.    See 

Nav.  Co.,  2  W.  &  S.  80.  the  whole  case. 

«  McCready  v.  Guardians,  9  S.  &  R.  "  Patterson  v.  The  Wyomissing  Man. 

94.  Co..  4  Wright  117. 

'  Ibid.  '5  jbid. 
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Under  the  14th  section^  of  the  act  just  quoted,  the  company  is  not 
to  be  joined  as  a  defendant  in  a  suit  against  a  director.^ 
2.  How  Process  to  be  served. 

Actions  against  corpoi-ations  must  be  instituted  by  summons  in  the 
name  which  is  given  to  them  in  their  several  charters.'  But  a  foreign 
attachment  lies  against  a  corporation  incorporated  by  the  laws  of  an- 
other State,  to  attach  its  property  in  this  State  ;  but  on  giving  bail  for 
the  payment  of  the  debt,  interest,  and  costs,  that  may  be  recovered  by 
the  plaintiff,  the  court  will  permit  it  to  appear,  and  on  motion  will  dis- 
solve the  attachment.^ 

The  practice  may  be  best  collected  by  quoting  the  following  Acts  of 
Assembly : — 

"  Every  corporation,  aggregate  or  sole,  shall  be  amenable  to  answer 
upon  a  writ  of  summons,  and  in  the  case  of  a  corporation  aggregate, 
except  counties  and  townships,  service  thereof  shall  be  deemed  suffi- 
cient if  made  upon  the  president  or  other  principal  officer,  or  on  the 
cashier,  treasurer,  secretary,  or  chief  clerk  of  such  corporation  in  the 
manner  hereinbefore  provided.'" 

The  summons  must  be  served  at  the  place  where  the  corporation  is 
located.* 

A  public  municipal  corporation  can  only  be  sued  in  the  courts  of 
the  county  where  it  is  situated.' 

"  In  actions  for  damages,  occasioned  by  trespass  or  injury  done  by 
a  corporation,  if  the  officers  aforesaid  of  such  corporation,  or  any  of 
them,  shall  not  reside  in  the  county  in  which  such  trespass  or  injury 
shall  be  committed,  it  shall  be  lawful  to  serve  the  summons  upon  any 
officer  or  agent  of  the  corporation  at  any  office  or  place  of  business  of 
the  corporation  within  the  county,  or  if  there  be  no  such  office  or  place 
of  business,  it  shall  be  lawful  to  serve  the  summons  upon  the  president 
or  other  principal  officer,  cashier,  treasurer,  secretary,  or  chief  clerk 
in  any  county  or  place  where  they  may  be  found."  ^ 

As  it  was  held'  that  this  section  did  not  in  an  action  against  the 
Bank  of  Pennsylvania,  located  in  Philadelphia,  authorize  a  service  of 
process  upon  the  cashier  of  a  branch  of  the  hank  located  in  Berks 
county,  for  the  purpose  of  bringing  a  suit  in  the  latter,  the  legislature 
enacted  the  following: — 

Act  of  4th  April,  1843,  §  6."  In  any  suit  hereafter  to  be  brought 
against  any  incorporated  bank,  when  the  said  bank  has  a  branch  or 
office  of  discount  and  deposit  in  any  one  or  more  of  the  counties  of 

'  Purd.  Dig.  692,  pi,  20.         ,  *  Satterlee  v.  Mathewson,  16  S.  &  R. 

"  Hill  V.  Frazier,  10  Harris  320.     See  179. 

also  the  rest  of  the  case.  ^  Act  13th  June  1836,  §  41,  Purd. 

'  In  an  action  against  an  incorporated  Dig.  198,  pi.  24,  Pamph.  L.  579. 

bank,  the  writ  described  the  defendants  °  Brobst  v.  Bank  of  Pa.,  5  W.  &  S. 

by  their  corporate  name  of  The  Presi-  379. 

dent  and  Directors  of  the  Marine  Bank  'jLehigh  Co.  v.  Kleehner,  5  W.  &  S. 

of    Baltimore.      The    declaration    was  181. 

against  the  said  Marine  Bank ;  the  plea  *  Act  13th  June  1836,  §  42,  Purd.  Dig. 

was,   that    the   Marine   Bank   did  not  198,  pi.  25,  Pamph.  L.  579. 

assume,  and  the  verdict  and  judgment  ^  Brobst  v.  Bank  of  Pennsylvania,  5 

used,  the  corporate  name.     It  was  held,  W.  &  S.  379. 

on  objections  made  to  the  declaration,  '"  Purd.  Dig.  198,  pi.  26,  Pamph.  L. 

that  it  was   sufficient.    4  H.  &  Johns.  132. 
338. 
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this  State,  the  summons  may  be  served  on  the  president,  cashier,  trea- 
surer, secretary,  or  clerk  of  the  said  branch  or  office  of  discount  and 
deposit,  in  the  manner  prescribed  in  and  by  the  act  to  which  this  is  a 
supplement :  and  the  service  thereof  shall  be  held  as  good  and  valid 
in  law,  as  if  served  on  the  president  or  any  other  officer  of  the  parent 
bank. 

Act  of  21st  March  1842,  §  8.^  Hereafter,  when  any  action  is  com- 
menced by  any  person  or  persons,  or  bodies  corporate,  against  an 
incorporated  railroad  or  canal  company,  in  any  county  in  which  the 
corporate  property  of  such  company  is  wholly  or  in  part  situated,  it 
shall  be  lawful,  if  the  president,  treasurer,  secretary,  or  chief  clerk  of 
such  corporation  does  not  reside,  or  cannot  be  found  in  such  county, 
for  the  sheriflF,  or  other  officer,  to  whom  such  process  is  directed,  to 
serve  the  same  on  any  manager  or  director  of  such  company,  being  in 
such  county,  and  the  service  so  made  shall  be  deemed  sufficient ;  and 
in  case  no  director  or  manager  can  be  found  in  the  county,  it  shall  be 
lawful  for  such  officer  to  go  into  an  adjoining  county  to  serve  the  pro- 
cess as  hereinbefore  stated. 

Act  of  15th  March  1847,  §  2.^  In  all  cases,  where  any  company 
has  been  incorposrated  by  this  commonwealth,  and  the  principal  office 
for  the  transaction  of  business  thereof  shall  be  located  out  of  this 
State,  or  where  the  president,  treasurer,  cashier,  or  other  principal 
officer  of  such  company  shall  reside  out  of  this  State,  it  shall  be  lawful 
to  sue  such  company  in  any  county  of  this  State,  where  the  works  of 
such  company  shall  be  located,  or  adjoining  thereto,  or  where  any 
director,  manager,  or  other  officer  of  such  company  shall  reside  ;.  and 
service  of  legal  process  upon  such  director,  manager,  or  other  officer 
shall  be  valid  and  effective  upon  said  company ;  and  such  company 
shall  be  taken,  both  in  law  and  in  equity,  for  every  purpose  of  legal , 
proceeding,  to  be  located  in  this  State ;  and  shall  also  be  liable  to  the 
writs  of  quo  warranto,  mandamus,  attachment,  and  execution ;  and 
service  of  such  writ  upon  any  manager,  director,  or  other  officer  of 
such  company  shall  be,  to  all  intents  and  purposes,  as  effective  as  if 
served  upon  the  president  of  such  company,  and  he  resident  of  this 
State,  and  as  if  the  locality  of  such  company's  office  were  within  this 
State  ;  and  any  property  of  any  description  of  such  company,  which 
would  be  liable  to  attachment  or  execution,  if  the  same  were  located 
in  this  State,  shall  be  taken  to  be  in  this  State  for  such  purpose  ;  and 
shall  be  liable  to  levy  and  sale,  in  the  same  manner  as  if  the  officers 
of  said  company  were  located  in  the  county  of  this  State  in  which  the 
same  is  made  liable  to  be  sued  by  the  provisions  of  this  act. 

Act  of  21st  March  1849,  §  3.'  In  all  suits  or  actions  hereafter  to 
be  brought  in  any  court  of  record  of  this  commonwealth,  against  any 
foreign  corporation  or  body  corporate,  not  holding  its  charter  under 
the  laws  of  this  commonwealth,  every  judgment,  verdict,  or  award 
rendered  agaiAst  such  corporation  shall  be  final  and  conclusive,  unless 
the  said  defendants,  in  addition  to  the  usual  proceedings  in  cases  of 
1  appeal,  shall  give  good  and  sufficient  bail  in  the  nature  of  bail  abso- 
lute, for  the  payment  of  such  sum  or  sums  as  shall  be  finally  adjudged 

'  Purd.  Dig.  198,  pi.  27,  Pamph.  L.     361. 

^''^,-„     ,    X..      ,„„     ,  °  Purd.  Dig.  199,  pi.  31,  Pamph.  L. 

2  Purd.  Dig.  198,  pi.  30,  Pamph.  L.     216.  '  t-         '  I' 
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to  be  due  to  the  plaintiff  or  plaintiffs,  together  with  interest  and  costs 
thereon  :  and  in  the  commencement  of  any  suit  or  action  against  any  such 
foreign  corporation,  process  may  be  served  upon  any  officer,  agent,  or 
engineer  of  such  corporation,  either  personally,  or  by  copy,  or  by 
leaving  a  certified  copy  at  the  office,  depot,  or  usual  place  of  business 
of  said  corporation  ;  and  such  service  shall  be  good  and  valid  in  law 
to  all  intents  and  purposes. 

Under  this  act  the  following  return  was  held  sufficient :  "  Served  by 
leaving  a  true  and  attested  copy  of  the  within  writ  with  an  agent  of  the 
defendant,  December  22d,  1849,  and  leaving  a  certified  copy  in  the 
office  attached  to  the  depot,  January  7th  1850.'" 

If  the  sheriff  return  that  he  has  served  the  agent  of  the  company, 
the  court  will  not  inquire  into  the  question  of  his  agency  ;  if  the  return 
be  false  in  fact,  the  remedy  of  the  defendant  is  against  the  sheriflF.^ 

Act  of  10th  April  1849.'  Hereafter,  the  service  of  any  writ  of 
summons,  in  any  action  to  be  brought  within  the  county  of  Mercer, 
upon  any  clerk,  agent,  or  manager  of  any  individual,  or  of  any  com- 
pany engaged  in  the  manufacture  of  pig-metal  or  iron,  or  in  mining  in 
said  county,  shall  be  deemed  a  good  and  legal  service  upon  any  such 
individual  or  company  not  residing  in  said  county.     §  1. 

It  shall  be  the  duty  of  the  clerk  or  agent  served  with  a  summons, 
pursuant  to  the  first  section  of  this  act,  to  notify  his  principal  within 
thirty  days  thereafter ;  and  any  failure  so  to  do  shall  subject  the  said 
agent  or  clerk  to  the  payment  of  three  times  the  amount  of  damages 
which  his  said  principal  may  have  sustained  by  reason  of  such  neglect. 
§2. 

Where  any  judgment  shall  be  rendered  against  a  party  on  process 
served  under  the  provisions  of  this  act,  on  the  affidavit  of  the  defend- 
ants, or  any  of  them,  that  he  or  they  never  had  notice  that  such  suit 
was  brought,  and  verily  believes  that  there  is  a  just  defence  against 
said  claim,  it  shall  be  the  duty  of  the  court,  or  justice  of  the  peace 
rendering  said  judgment,  to  open  the  same,  and  let  the  party  into  a 
defence.     §  3.^ 

These  provisions  have  been  extended  to  the  service  of  process  on 
railroad  and  canal  companies  transacting  business  in  the  said  county." 

Act  of  8th  April  1851,  §  6.^  In  any  case  when  any  insurance 
company  or  other  corporation  shall  have  an  agency  or  transact  any 
business  in  any  county  of  this  commonwealth,  it  shall  and  may  be 
lawful  to  institute  and  commence  an  action  against  such  insurance 
company  or  other  corporation  in  such  county,  and  the  original  writ 
may  be  served  upon  the  president,  cashier,  agent,  chief,  or  any  other 
clerk,  or  upon  any  directors  or  agent  of  such  company  or  corporation 
within  such  county,  and  such  service  shall  be  good  and  valid  in  law 
to  all  intents  and  purposes. 

1  Kennard  v.  Railroad,  1  Phila.  R.  41.     County   by  Act  of   25th  March   1850, 
'  PattOQ  V.  Insurance  Co.,  1  Phila.  R.     Pamph.  L.  279,  and  to  Clarion  County 

396  by  Act  of  10th  May  1850,  Pamph.  L. 

2  Purd.  Dig.  31  [d],  Pamph.  L.  600.       1048. 

■'  By  Act  of  22d  March  1850,  Pamph.         *  Act   17th  April   1861,  Purd.   Dig. 

L.  257,  the  provisions  of  these  three  sec-  31  [d),  Pamph.  L.  329. 
tions   are  extended  to  the  counties  of  '  Purd.  Dig.  198,  pi.  29 ;  Pamph.  L. 

Armstrong,  Indiana,  Somerset,  Bedford,  354. 
Clinton,    and    Cambria;    to    Lawrence 


608  ACTIONS   BT   AND   AGAINST   CORPORATIONS. 

Under  this  section  it  has  been  held  that  the  service  of  a  summons 
on  a  travelling  agent  of  an  insurance  company  or  upon  one  authorized 
only  to  effect  insurances  is  not  a  valid  service  upon  the  company.^ 

Act  of  April  15th  1851.^  The  provisions  of  the  3d  section  of 
the  Act  of  Assembly,  approved  the  21st  day  of  March  1849,  entitleti 
"  An  act  to  facilitate  the  collection  of  debts  against  corporations," 
shall  be,  and  the  same  are  hereby  extended  to  stage  companies,  and 
all  joint  stock  companies  not  incorporated,  when  the  members  of  said 
companies  do  not  reside  within  this  commonwealth :  Provided,  That 
service  upon  an  agent  shall  be  upon  the  principal  agent  having  charge 
of  the  business  of  said  company  in  the  county  where  any  office  may 
be  located.     §  24. 

In  an  action  against  a  foreign  corporation,  the  following  return  to  a 
summons  was  held  sufficient  under  the  Act  of  1849,  viz. :  "  Served, 
by  leaving  a  true  and  attested  copy  of  the  within  writ,  with  an  agent 
of  the  defendant,  December  22d  1849 ;  and  leaving  a  certified  copy 
in  the  office  attached  to  the  depot,  January  7th  1850."^  If  the  return 
is  false  in  fact,  the  remedy  is  against  the  sheriff.* 

Act  of  April  17th  1856,  §  1.^  When  any  action  is  commenced  by 
any  person  against  any  corporation  in  any  county  in  which  the  pro- 
perty .of  said  corporation  is  wholly  or  in  part  situated,  it  shall  be 
lawful,  if  the  president,  treasurer,  secretary,  or  chief  clerk  do  not 
reside  or  cannot  be  found  in  such  county,  for  the  sheriff  or  officer  to 
whom  any  process  may  be  directed  to  serve  the  same  on  any  manager 
or  director  in  such  county,  and  the  process  so  made  shall  be  deemed 
sufficient ;  and  in  case  no  manager  or  director  can  be  found  in  such 
county  it  shall  be  lawful  for  the  sheriff  or  other  officer  to  whom  such 
process  is  directed  to  go  to  any  county  to  serve  the  process  aforesaid. 

If,  when  the  process  is  served,  the  defendants  do  not  appear  by 
attorney,  the  next  process  is  by  distringas,  and  the  sheriff  may  dis- 
train the  lands  and  goods  which  constitute  the  stock  of  the  corpora- 
tion ;  and  if  they  have  nothing  in  lands  or  goods  there  is  no  way  to 
compel  them  to  appear,  either  in  law  or  equity.  If  they  have  stock, 
the  plaintiff  may  compel  them  by  distress  infinite  until  he  has  raised 
his  debt  from  the  issues.  Small  issues  are  at  first  made,  but  if  the 
corporation  still  refuse  to  appear,  they  are  renewed  until  the  whole 
demand  is  satisfied.^ 

By  the  5th  section  of  the  Act  of  1817,'  "  all  rules  of  reference,  and 
all  notices  whatsoever,  may,  where  a  corporation  is  a  party  in  any  suit, 
be  served  on  the  president  or  other  principal  officer  or  cashier,  or 
secretary,  or  chief  clerk  of  such  corporation." 

The  Act  of  the  16th  March  1833,  §  1,«  provides  for  the  service  of 
process  on  the  toll-gatherers  of  incorporated  companies. 
3.  Execution. 

To  facilitate  the  execution  of  judgments  against  corporations,  an 

1  Parke  v.  Commonwealtli  Ins.  Co.,  8    388. 

Wright  422.  «  Per  Duncan,  J. ;  Bushel  v.  Oommon- 

2  Purd.  Dig.  31,  pi.  7  ;  Pamph.  L.  675.     wealth  Ins.  Co.,  15  S.  &  R.  184 ;  1  Tidd 
'  Kennard  v.   The   Railroad,    D.    C.     140,  2d  Am.  Ed. ;  2  Arch.  Pr  98    93-4. 

Phila.,  March  4th  1850,  1  Phila.  R.  41.  '  Purd.  Dig.  199,  pi.  33  ;  6  Smith's 

*  Patton  V.  Insurance  Co.,  1  Phila.  R.  Laws  439. 
396.  8  Purd.  Dig.  198,  pi.  28 :  Pamph.  L 

» Purd.  Dig.  199,  pi.  32 ;  Pamph.  L.  78.  r         .  r 
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additional  act  has  been  passed,  14th  April  1828/  which  declares, 
"  that  whenever  a  judgment  may  be  rendered  in  any  court  of  record, 
against  any  private  corporation  within  this  commonwealth  in  any  civil 
action,  and  a  writ  of  fieri  facias  shall  be  issued  on  such  judgment, 
and  the  sheriff  to  whom  the  same  may  be  directed  shall  make  a  return 
of  nulla  bona  on  the  same,  it  shall  and  may  be  lawful  for  the  plaintiff 
in  such  action  to  apply  by  petition  and  affidavit  to  the  court  in  which 
such  judgment  has  been  rendered,  stating  that  no  property  of  the 
defendants  can  be  found,  on  which  an  execution  may  be  levied  ;  and 
that  the  party  making  the  application  verily  believes  that  the  effects 
of  the  corporation  are  concealed  for  the  purpose  of  avoiding  the  pay- 
ment of  their  debts ;  whereupon,  the  said  court  may  issue  a  citation, 
directed  to  the  president,  secretary,  treasurer,  or  other  officers  and 
members  of  the  said  corporation,  commanding  him  or  them  to  appear 
in  court  on  a  day  certain,  and  answer  such  interrogatories  as  may  be 
put  to  them  touching  the  effects  of  the  corporation,  which  citation  shall 
be  served  by  the  sheriff;  and  it  shall  be  the  duty  of  the  plaintiff  to  file 
interrogatories  to  be  put  to  such  officer  or  member  at  least  fifteen  days 
before  the  return-day  of  such  citation  in  the  office  of  the  prothonotary 
of  such  court ;  and  the  person  or  persons  to  whom  the  said  citation 
shall  be  directed,  shall,  on  or  before  the  return-day  thereof,  file  his  or 
their  answers  to  such  interrogatories,  upon  oath  or  affirmation,  in  the 
office  of  the  prothonotary  ;  and  if  any  person  to  whom  such  citation 
may  be  directed,  shall  neglect  or  refuse  to  file  his  answers,  as  afore- 
said, or  shall  file  answers  which,  in  the  opinion  of  the  coui't,  shall  be 
unsatisfactory,  it  shall  be  lawful  for  the  court  to  issue  an  attachment 
for  contempt,  against  the  person  so  refusing  to  answer,  or  answering 
unsatisfactorily  ;  and  if,  upon  the  answers  to  such  interrogatories,  it 
shall  appear  that  any  effects  of  the  said  corporation  are  in  the  posses- 
sion or  power  of  any  member  of  the  corporation,  or  of  any  other  person 
or  persons,  it  shall  and  may  be  lawful  for  the  court  to  issue  an  order  in 
the  nature  of  an  order  of  sequestration,  which  being  served  by  the 
sheriff  on  the  person  or  persons  in  whose  possession  or  power  such 
effects  are  alleged  to  be,  shall  have  the  same  force  and  effect  as  if  he 
or  they  had  been  summoned  as  garnishees  in  a  foreign  attachment,  and 
the  like  proceedings  shall  thereafter  be  had  against  him  or  them  as  may 
be  had  against  such  garnishees  after  judgment  rendered  against  the 
defendant  in  a  foreign  attachment ;  and  any  debtor  of  the  said  corpo- 
ration may  plead  such  sequestration  and  proceedings  against  him,  in 
bar  of  any  action  brought  by  such  corporation,  exactly  as  the  garnishee 
in  a  foreign  attachment  may  plead  the  proceedings  in  the  same,  in  bar 
of  an  action  by  the  defendant  in  the  same." 

The  subject  of  execution  of  a  corporation's  effects  has  been  already 
considered.^  In  equity  practice,  after  a  decree  against  an  insolvent 
corporation,  the  plaintiff's  remedy  is  by  ^erz'/acms,  sequestration,  bill 
of  discovery  and  distribution,  in  the  same  manner  as  on  an  action  at 
law.' 

A  writ  of  sequestration  under  the  73d  section  of  Act  16th  June 

'  Purd.  Dig.  201,  pi.  48;  10  Smith's  'Wesley  Church  v.  Moore,  10  Bair 
Laws  213.  274. 

2  Ante,  Vol.  I.  1152,  &c. 
VOL.  II. — 39 
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1836,  may  issue  on  a  judgment  transferred  to  another  county  under 
Act  16th  April  1840.^ 

A  judgment  against  a  municipal  corporation  is  not  a  lien  upon  its 
real  estate,  and  this,  because  no  execution  can  issue  against  the 
defendant's  land  upon  such  a  judgment.^ 

Under  the  Act  of  1836,  a  corporation  may  be  made  a  defendant  in 
a  bill  for  the  discovery  of  assets,  though  the  bill  can  only  be  filed  by 
a  sequestrator.^ 
4.  Error. 

Should  the  corporation  take  the  cause  into  an  appellate  court  it  is 
provided,*  "  that  in  case  of  appeal,  certiorari,  or  writ  of  error,  the 
oath  or  aflSrmation  required  by  law  shall  be  made  by  the  president  or 
other  officer  of  the  corporation,  or,  in  his  absence,  by  the  cashier, 
treasurer,  or  secretary." 

This  section  was  in  1822  held  to  apply  to  all  corporations,  and  under 
it  an  agent  who  was  "not  president,  chief  officer,  treasurer,  nor  secre- 
tary, was  not  authorized  to  enter  an  appeal  to  an  award  of  arbitrators.* 

But  in  1832  an  act  was  passed,  not  repealing  but  enlarging^  this  ' 
section  of  the  law  of  1817,  as  follows  :  "  Whenever  a  writ  of  error  may 
be  sued  out  from  the  Supreme  Court  to  remove  the  proceedings  from 
any  inferior  court,  the  party,  his  agent  or  attorney,  shall  be  competent 
to  make  the  affidavit  required  in  such  cases."' 

"  When  any  corporation  (municipal  corporations  excepted),  being 
sued,  shall  appeal  or  take  a  writ  of  error,  the  bail  requisite  in  that 
case  shall  be  taken  absolute  for  the  payment  of  debt,  interest,  and  costs 
on  the  affirmance  of  the  judgment."* 

But  a  corporation  (except  foreign),  like  other  persons,  may  take 
out  a  writ  without  giving  bail,  yet  it  will  not  be  a  supersedeas.^ 


SECTION  IV. 

or  ACTIONS  BY,  AGAINST,  AND  BETWEEN  PARTNEKS. 

1.  Actions  by  partners. 

(1).  All  partners  must  join. 

(2).  What  is  excuse  for  nonjoinder. 

(a)  Bankrupt. 

(J)  Infant. 

(c)  Dormant  partner. 
(3).  Survivorship. 
(4).   Consequences  of  misjoinder. 

2.  Actions  against  partners. 

(1).  Issuing  and  service  of  joint  original  process. 

'  Reid  V.  North-Western  Railroad  Co.,  Harris  442. 

8  Casey  257.  '  Act  11th  June  1832,  g  3,  Purd.  Dig. 

^  Schaffer  v.  Cadwallader,  12  Casey  411,  pi.  11  ;  Pamph.  L.  611 ;  see  also, 

126.  ante,  Vol.  I.  p.  685. 

«  Bevans  v.  Turnpike,  10  Barr  174.  '  Act  15th  March,   1847,  ?  1,  Purd. 

*  Act  22d  March,  1817,   i  4,   Purd.  Dig.  199,  pi.  35,  Pamph.   L.  361 ;   see 

Dig.  410,  pi.  10 ;  6  Smith's  Laws  439.  also.  Turnpike  Co.  v.  Naelee,  9  S.  &  R. 

^  Turnpike  Co.  v.  Cullen,  8  S.  &  R.  227. 

51T.  8  Saving  Ins.  v.  Smith,  7  Barr  291; 

«  Academy  of  Fine  Arts  v.  Power,  2  see  also,  ante.  Vol.  I.  p.  686. 
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(2).  Compelling  appearance  of  joint  defendants. 
(3).  Consequences  of  nonjoinder. 

(a)  Abatement. 

(6)  Extinguishment  as  to  parties  not  joined. 
(4).  Effect  of  death  or  insolvency  of  one  partner. 
(5).  Infancy  of  defendant  partners. 
(6).  Dormant  partner  defendants. 
(7).  Nolle  prosequi. 
(8).  Nature  and  form  of  judgment  against  partners. 

(a)  How  to  be  entered  when  one  partner  is  dead, 
insolvent,  or  makes  default. 

(6)  Effect  of  judgment  taken  against  one  partner 
upon  claim  as  to  other. 
(9).  Enforcing  judgments  against  partners,  and  herein  of 

execution  and  its  proceeds. 

3.  Actions  between  partners. 

(1).  Action  on  balance  adjusted. 

(2).  Action  where  partner  is  member  of  two  litigating  firms. 

(3).  Equitable  procedure. 

4.  Actions  against  special  partners  under  Act  of  1836. 

1.  Actions  ly  Partriers. 

(1).  All  parties  must  join.  , 

Generally  speaking,  partners  collectively  may  bring  nearly  the  same 
actions  as  men  in  their  individual  capacities.  They  can  enforce  the 
rights  resulting  from  a  breach  of  contract,  or  an  injury  to  their  joint 
property,  in  the  same  and  as  full  a  manner  as  private  individuals.^ 
But  they  cannot  maintain  an  action  on  an  illegal  contract  entered  into 
by  one  or  more  of  them,  although  it  was  made,  and  goods  were  deliv- 
ered under  it,  without  the  privity  of  the  other  partners.^  They  may 
maintain  a  joint  action  for  slander  affecting  them  in  their  trade,  with- 
out setting  out  any  special  damage,^  and  without  showing  the  propor- 
tion of  their  respective  shares.*  It  is  held,  in  the  English  cases,  that 
where  the  same  persons  are  engaged  in  two  different  firms,  and  a  con- 
tract is  made  by  the  one  concern  with  the  other,  or  the  negotiable 
paper -of  the  one  gets  into  possession  of  the  other  concern,  damages 
cannot  be  recovered  at  law,  for  a  breach  of  the  contract,  nor  payment 
of  the  negotiable  instrument  enforced,  on  the  principle  that  no  person 
can,  in  the  same  suit,  sustain  the  twofold  character  of  a  plaintiff  and  a 
defendant,  though,  perhaps,  a  remedy  might  be  had  in  equity.^  Nor 
does  it  make  any  difference  whether  the  action  be  brought  in  the  life- 
time or  after  the  decease  of  the  common  partner.^  But  the  princij3le 
that  a  partner  cannot  sue  a  partner,  on  a  partnership  transaction,  does 
not  apply  to  a  case  where  a  note  is  given  for  money,  not  to  the  firm, 
but  to  an  individual  member,  for  the  use  of  the  company.^ 

One  partner  may  make  an  aflSdavit  to  hold  a  debtor  of  the  firm  to 
bail,  without  the  consent  of  the  others,  if  the  deponent  swear  positively 

'  1  Gow  on  Part.  155-6.  '  See  Gow  157,  8  ;  2  B.  &  P.  120  ;  2 

2  3  T.  R.  454.  Marsh.  324.     In  Scotland,  such  suits  are 

"  3  Bingham  452;  and  see  3  B.  &  P.  sustained,  2  Bell's  Comm.  620. 
150 ;  2  East  426.  '  2  Marsh.  319  ;  s.  c.  6  Taunt.  507. 

«  3  Bingham  452.  '  8  Cranch  30. 
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to  the  debt,  and  expressly  negative  any  tender  to  himself  or  to  eithef 
of  his  partners,  to  the  best  of  his  knowledge  and  belief.' 

Partners,  in  actions  instituted  to  enforce  contracts  made  with  them, 
must  all  join  ;  or,  if  one  or  more  of  them  be  dead,  the  survivors  must 
join  ;  and  if  this  rule  be  not  observed,  the  plaintiffs  will  be  nonsuited, 
or  have  a  verdict  against  them,^  the  defendant  being  allowed  to  avail 
himself  of  the  omission  under  the  plea  of  non  assumpsit.^  A  defend- 
ant is  not  obliged  to  plead  in  abatement  the  non  joinder  of  a  partner 
who  ought  to  have  been  a  co-plaintiff,  but  may  take  advantage  of  it 
upon  the  general  issue.  But  it  must  appear  affirmatively  that  such 
partner  was  an  acting  partner ;  for,  if  he  was  merely  a  dormant  part- 
ner, he  need  not  be  joined.*  Nor  can  the  several  members  of  a  firm 
transfer  to  one  of  them  their  separate  interests  in  a  joint  debt,  so  as 
to  enable  him  to  sue  and  recover  it  in  his  own  name.  The  original 
relation  of  debtor  and  creditor  cannot  be  changed  without  the  consent 
of  the  debtor.^  And  their  actions  to  be  properly  brought,  must  be 
commenced  and  prosecuted  in  their  proper  Christian  and  surnames, 
and  not  in  the  name  of  the  company  or  firm.^  But  in  the  case  of  two 
or  more  partners  of  the  same  surname,  if  the  surname  be  not  added  to 
every  Christian  name,  it  is  not  error.^  And  in  Virginia,  it  has  been 
decided  that  a  declaration  in  behalf  of  a  mercantile  company,  by  the 
name  of  the  firm,  without  mentioning  the  name  of  the  partners,  is  good 
after  verdict  for  the  plaintiff',  on  the  general  issue.*  So  in  this  state, 
after  verdict,  a  party  suing  or  being  sued  by  the  name  of  A.  B.  &  Co., 
will  be  presumed  to  be  in  fact  of  that  name,'  where  the  contrary  does  not 
appear.'"  In  a  suit  on  a  bond  signed  A.  &  Co.,  the  writ  and  declara- 
tion were  against  A.  only,  and  the  court  would  not,  on  general  demurrer, 
assume  that  there  was  any  other  living  person  jointly  bound  with  A. 
at  the  time  the  suit  was  brought,  nor  that  A.  was  not  A.  &  Co." 

A  receiver  of  partnership  efiects  cannot  maintain  an  action  of  trover 
in  his  own  name  against  a  person  who  had  converted  assets  of  the  firm 
before  his  appointment ;  he  must  sue  in  the  name  of  the  firm  in  whom 
was  the  legal  right  of  action.'^ 

If  two  persons  not  partners  in  point  of  fact  between  themselves,  by 
their  acts  and  declarations,  hold  themselves  out  to  the  public  as  part- 
ners in  such  a  manner  as  to  induce  the  business  men  of  the  community 
to  believe  them  to  be  partners,  and  to  trust  them  accordingly,  they  will 
be  held  liable  as  partners  to  such  creditors.'^ 
(2).  What  is  excuse  for  Nonjoinder. 
(a)  Bankrupt. 

It  is  not  sufficient  answer  to  the  objection,  arising  from  a  nonjoinder 
of  partners,  that  the  partner  omitted  is  either  a  bankrupt  or  an  infant. 
If  a  bankrupt,  the  solvent  partner  must  sue  jointly  with  his  assignees, 

'  2  B.  &  P.  390 ;  see  also  1  Ld.  Baym.  Searight  v.  Creighead,  Ibid.  137. 

374.  '  Sidwell  v.  Evans,  Ibid.  384. 

^  Alexander  v.  McGinn,  3  Watts  220  ;  *  6  Jlunf.  219  ;  4  Ibid.  430  •  1  Wash. 

1  Saund.  291,  f. ;  1  Chit.  Rep.  71  ;  16  Eep.  372. 

Johns.  34  ;  Wilson  v.  Wallace,  8  S.  &  R.  ^  Porter  v.  Cresson,  10  S.  &  R.  257.- 

53  ;  1  Pet.  C.  C.  R.  168.  w  Morse  v.  Chase,  4  Watts  458. 

''  1  Cooke  159.  "  Armstrong   v.   Robinson,  5   Gill  & 

*  Morse  v.  Chase,  4  Watts  456.  Johns.  412. 

'•  Horbach  v.  Huey,  4  Ibid.  455.  "^  Yeager  v.  Wallace,  8  Wright  294. 

«  Chambers  v.  Mifflin,  1  Pa.  R.  75 ;  "  Drennen  v.  House,  5  Wright  30. 
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flpon  whom,  by  law,  the  interest  of  the  bankrupt  partner  in  all  con- 
tracts devolves;^  for,  in  such  case,  were  the  action  brought  in  the 
name  of  all  the  partners,  the  bankruptcy  of  the  one  might  be  pleaded 
in  bar.^ 

(b)  Infants. 

If  the  partner  omitted  be  an  infant,  it  likewise  forms  no  excuse.' 

(c)  Dormant  partner. 

Although  a  dormant  partner  may  join  in  an  action  instituted  by  the 
firm,  as  being  one  of  the  parties  really  interested  in  the  suit,*  yet  his 
nonjoinder  does  not  appear  to  be  a  ground  of  nonsuit,  or  to  be  objec- 
tionable in  any  way.'  When  a  dormant  partner  joins  in  an  action,  it 
is  stated  by  a  recent  English  writer  that  it  does  not  form  any  objection, 
at  the  trial,  that  the  defendant  is  thereby  deprived  of  his  right  of  set- 
off against  the  acting  ostensible  partners,  because  the  statutes  of  set-off 
do  not  prevent  the  action  from  being  maintained  in  the  names  of  all  the 
parties  interested.  If  the  introduction  of  the  dormant  partner,  as  a 
plaintiff,  make  any  difference  in  fact,  to  the  defendant,  by  affecting  his 
right  of  set-off,  the  court,  in  which  the  action  is  commenced,  would, 
perhaps,  on  application,  grant  him  relief.''  But  in  a  case  in  the 
Supreme  Court  of  this  State,  it  was  said  by  Duncan,  J.,  delivering 
the  opinion  of  the  court,  that  "  a  person  with  whom  you  have  no  pri- 
vity of  contract  shall  not  sue  you.  The  ostensible  men  are  the  only 
proper  plaintiffs  ;  for  the  only  acting  partner  might  owe  much  money 
to  the  defendant,  which  the  defendant  might  set  off:  but  if  the  plaintiff 
and  the  dormant  partner  had  sued,  the  debt  of  the  acting  partner  could 
not  be  set  off."^  If  a  house,  consisting  of  several  acting  partners, 
carry  on  business  in  the  name  of  one,  he  cannot,  alone,  maintain  an 
action  for  goods  sold  by  the  house,  though  the  contract  was  made  with 
him  only.  Nor  can  the  names  of  the  other  partners  be  added,  after 
the  action  is  brought.* 

Qucere.  Whether,  where  a  partnership  is  carried  on  in  the  name  of 
an  individual,  all  notes  made  by  him  are  partnership  debts  primd 
facie.^ 

It  is  not  requisite  to  the  maintenance  of  an  action  commenced  by 
the  real  members  of  a  firm,  that  its  nominal  members  should  be  joined, 
if  it  appear  that  such  nominal  members  have  not  any  interest  in  the 
concern.'"  And  the  proof  that  the  ostensible  partner  is  not  really  a 
partner,  lies  on  the  plaintiff."  However,  if  a  defendant  contract  with 
one  person  alone,  and  that  person  permits  another  to  take  the  benefit 
of  a  share  of  his  contract,  unknown  to  the  defendant,  such  secret  part- 
ner need  not  join  in  the  action.'^ 

Where  a  debt  is  due  to  a  partnership  which  is  afterwards  dissolved, 
and  the  debt  is  assigned  to  one  of  the  partners,  it  is  competent  for 

•  10  East  418 ;  5  Johns.  Chan.  Rep.  '  Qow  168  ;  4  Barn.  &  Aid.  437  ;  sed 
70  ;   Merrill  v.   Tamany,  3   Barr  433  ;     vide  2  Taunt.  324. 

see  Ileberton  v.  Jepherson,  10  Barr  125.  '  Wilson  ».  Wallace,  8  S.  &  R.  55. 

■'  8  T.  R.  140 ;  1  Johns.  Rep.  118.  «  8  S.  &  R.  53. 

'  14  East  211.  °  Burrough's  Appeal,  2  Casey  264. 

*  4  Barn.  &  Aid.  437.  '"  3  Esp.  N.  P.  C.  238  ;  2  Johns.  Cas. 
«  2  Taunt.  324 ;  2  Esp.  N.  P.  C.  468 ;  374. 

Wilson  V.  Wallace,  8  S.  &  R.  55  ;  Morse         "  1  C.  &  P.  89  ;  14  East  210. 
V.  Chase,  4  Watts  430.  "  2  Taunt.  324. 
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such  partner  to  sustain  an  action  for  it  in  his  own  name,  by  proving 
that  the  debtor,  with  a  knowledge  of  such  assignment,  promised  to  pay 
it  to  him ;  and  such  a  promise  may  be  implied  from  the  acts  of  the 
debtor,  as  well  as  expressly  proved.^ 

The  law  is  well  settled  that  a  dormant  partner  may  join  and  sue  on 
a  bill  or  note,  or  the  ostensible  partner  may  sue  alone.^ 
(3.)   Survivorship. 

In  the  event  of  the  death  of  one  or  more  of  the  partners  to  whom 
the  cause  of  action  accrued,  the  legal  remedy  vests  in  the  surviving 
partners,  and  not  in  them  jointly  with  the  executors  or  administrators 
of  the  deceased  partner.'  And  although  the  right  of  action,  which  in 
such  an  event  is  transferred  to  the  survivors,  is  to  be  exercised  not 
only  for  the  benefit  of  themselves,  but  likewise  for  that  of  the  repre- 
sentatives of  the  deceased,  yet  the  executor  or  administrator  of  the 
latter  must  resort  to  a  Court  of  Equity  to  obtain  from  the  survivor  the 
testator's  share  of  the  sum  recovered,*  an  equity  which  in  this  State 
must  be  enforced  in  a  court  of  law.* 

Formerly,  it  was  considered  that  a  surviving  partner  might  declare 
generally  upon  a  contract  entered  into  with  him  and  his  deceased 
partner,  as  upon  a  contract  made  with  himself  alone  ;*  but  the  rule  is 
now  different,  and  the  fact  of  his  being  survivor  should  appear  in  the 
declaration  ; ''  though  in  Pennsylvania  the  surviving  partner  may  sue 
in  his  own  name,^  and  iii  an  action  at  the  suit  of  a  surviving  partner, 
he  may  include  a  count  for  a  debt  due  to  himself,  in  his  own  separate 
right.'  Where  plaintiffs  issued  a  writ  against  a  defendant  in  their 
own  right,  but  described  themselves  in  the  affidavit  to  hold  to  bail  as 
surviving  partners,  the  variance  was  held  to  be  fatal ;  and  the  court 
ordered  the  bail-bond  to  be  cancelled,  and  refused  to  permit  the  plain- 
tiffs to  amend  their  writ  and  declaration  on  payment  of  costs.'"  On 
the  death  of  the  last  surviving  partner,  his  executor  or  administrator 
alone  can  sue,  and  the  personal  representatives  of  the  partner  who 
first  died  cannot  be  joined."  It  is  not  necessary  in  a  declaration  at 
the  suit  of  the  executor  of  a  surviving  partner  to  set  out  the  names  of 
the  firm.'^ 

One  of  two  joint  plaintiffs,  who  had  formerly  been  partners,  having 
agreed  that  the  action  should  be  discontinued,  the  other  made  affidavit 
that  the  cause  of  action  was  a  debt  due  to  the  partnership,  and  that  the 
agreement  was  made  to  defraud  him  by  collusion  between  his  co-plain- 
tiff and  the  defendant,  and  thereupon  the  court  refused  to  order  a  non- 

'  7  H.  &  Johns.  213.  in  South  Carolina,  however,  that  in  such 

^  Rogers  v.   Kichline's    Adm'rs,    12  a  case  it  would  be  sufficient  to  mention 

Casey  293.  the  names  of  the  surviving  copartners 

'  1  East  497  ;  7  Mass.  257  ;  Wallace  only  in  the  writ,  provided  the  declaration 

V.  Fitzsimmons,  1  Dallas  248 ;  Price  v.  sets  forth  the  names  of  those  who  oom- 

Ralston,  2  Ibid.  6.5,  n.  ;   see  3   Hayw.  posed  the   company,   and   contains   an 

Tenn.  Rep.  96;  Bell  ».  Newman,  5  S.  &  allegation  of   the   survivorship   of  the 

R.  86 ;  Heberton  v.  Jepherson,  10  Barr  plaintiffs.     2  Bay's  Rep.  543. 
125.  8  Davis  v.  Church,  1  W.  &  S.  ^42. 

*  Gow  172.  "  3  T.  R.  433  ;  5  T.  R.  493 ;  6  T.  R. 

*  See  Bell  v.  Newman,  5  S.  &  R.  86.  582. 

«  5  Esp.  N.  P.  C.  51.  "  5  B.  Moore  209. 

'  Gow  172;   4  Barn.  &  Aid.  373;  2  "  Gow  173,  per  Story,  J.;  8  Wheat 

Saund.  121,  n.  1 ;  3  Conn.  Rep.  203  ;  see  669. 

1  Johns.  Rep.  34.    It  has  been  decided  "  8  Wheat.  642. 
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»  suit,  though  it  was  not  averred  in  the  affidavit  that  the  deponent  owed 
nothing  to  the  partnership.' 

(4).  Consequences  of  Nonjoinder  or  Misjoinder. 

The  rule  which  requires  a  joinder  of  all  the  parties,  in  actions  on 
contracts,  appears  to  he  equally  applicable  to  actions  founded  upon  a 
tort ;  although,  as  will  be  seen  hereafter,  it  is  less  rigidly  enforced. 
For  an  injury,  then,  to  the  joint  property,  all  the  partners  ought  to 
join  ;^  but  if  too  many  persons  be  made  co-plaintiffs,  the  objection,  if 
it  appear  on  the  record,  may  be  taken  advantage  of  either  by  demurrer 
in  arrest  of  judgment,  or  by  writ  of  error  ;^  or,  if  the  objection  do  not 
appear  on  the  face  of  the  pleadings,  it  will  be  a  ground  of  nonsuit  at 
the  trial.*  If  one  or  more  of  the  partners  die  after  the  injury  is  com- 
mitted, the  action  must  be  brought  in  the  name  of  the  survivor,  and 
the  executor  or  administrator  of  the  deceased  cannot  be  joined,  nor  can 
he  sue  separately.' 

The  manner  of  taking  advantage  of  a  nonjoinder  of  the  parties  in  an 
action  ex  contractu,  and  in  an  action  ex  delicto,  is  different.  Where 
the  right  of  action  is  founded  on  a  joint  contract,  the  objection,  that 
the  action  is  brought  by  one  of  several  parties,  who  ought  to  have  sued 
jointly,  may  be  made  available,  either  by  demurrer  or  on  motion  in 
arrest  of  judgment,  or  by  writ  of  error,  if  it  appear  on  the  record,  and, 
though  the  objection  do  not  appear  on  the  pleadings,  yet,  if  the  con- 
tract is  alleged  as  several,  the  defendant  may  plead  in  abatement,  or 
may  avail  himself  of  the  nonjoinder  at  the  trial,  as  a  ground  of  non- 
suit upon  the  general  issue.^  The  defect,  however,  cannot  be  taken 
advantage  of  under  the  plea  of  non  est  factum.''  In  the  event  of  a 
death,  the  declaration  by  one  partner  must  show  the  death  of  the  other, 
which  cannot  be  presumed.'  And  if  an  action  is  brought  by  the  exe- 
cutors of  the  survivor,  it  is  necessary  to  aver  that  their  testator  sur- 
vived the  others.^  This  rule  is  general  ;  not  applicable  solely  to 
actions  of  assumpsit,  but  affecting  alike  every  species  of  action  bot- 
tomed on  contract,  such  as  debt  or  covenant ; '"  and  its  violation  may 
be  objected  under  a  plea  of  non  est  factum,  or  by  demurrer,  in  arrest 
of  judgment,  on  writ  of  error,  or  by  plea  in  abatement." 

A  misjoinder,  or  the  joinder  of  more  persons  in  an  action  than  those 
with  whom  the  contract  was  actually  made,  is  as  objectionable  as  a 
nonjoinder  ;  the  rule  being,  that  no  more  than  the  parties  really  inte- 
rested in  the  contract  at  the  time  it  was  entered  into,  should  join.'^ 

A  replication  by  the  administrator  of  a  surviving  partner  to  a  plea 
of  payment  must  aver  that  the  debt  had  not  been  paid  to  the  deceased 
partner  ;  merely  averring  that  the  debt  has  not  been  paid  to  the  sur- 
viving partner  is  not  sufficient.'* 

'  3  Pickering  403.  MeKinney  v.  Mehaffey,  7  W.  &  S.  276. 

'  Gow  174.  *  1  B.  &  P.  67  ;  4  Barn.  &  Aid.  374 ; 

^  3  B.  &  P.  150;  2  Saund.  116,  a.  1  Saund.  154,  u.  1. 

*  Gow  174  "  See  1  Saund.  291,  g. 

5-Carth.  170,  S.  C. ;   3  Lev.  290 ;    1  '"  Gow  177. 

Show.  188.  "  Ibid.  178. 

6  MeKinney  v.  Mehaffey,  7  W.  &  S.  '^4  B.  Moore  367,  S.  C. ;  2  Brod.  & 

276  ■  1  Chit.  Plead.  7  ;  see  6  Mass.  460 ;  Bingh.  11 ;  1  Esp.  N.  P.  C.  182  ;  5  East 

2  Johns.  Gas.  383  ;  16  Johns.  34  ;  8  S.  &  225. 

E.  55 ;  ante,  118,  123,  &o.  "  1  Randolph  277. 

'  Porter  v.  Cresson,  10  S.  &  R.  257 ; 
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With  respect  to  actions  ex  delicto,  notwithstanding  all  the  several 
parties  who  are  jointly  interested  ought,  when  a  joint  injury  is  sus- 
tained, regularly  to  join  in  an  action  for  its  redress,^  still,  if  all  of 
them  have  not  joined,  the  defendant  must  plead  the  omission  in  abate- 
ment, and  cannot  otherwise  take  advantage  of  the  objection,^  though 
the  nonjoinder  appears  in  the  declaration.^  And  if  one  part-owner 
has  sued  alone  and  recovered,  the  defendant,  not  having  availed  him- 
self of  his  plea  in  abatement,  cannot  plead  to  the  action  of  a  second 
part-owner,  that  the  first,  who  has  already  recovered  a  satisfaction, 
ought  to  have  joined.* 

■    2.  Actions  against  Partners. 

With  the  exception  of  the  power  possessed  by  each  partner,  of  bind- 
ing his  associates,  the  responsibilities  which,  as  a  body,  partners  incur, 
differ  not  essentially,  with  regard  to  contracts,  from  those  that  may  be 
created  between  individual  and  individual.  In  some  instances,  too,  the 
law  considers  and  holds  them  liable  as  joint  trespassers  and  tort-feasors, 
and  fixes  on  them  the  consequences  attaching  to  the  person  of  the 
wrongdoer  himself.  But  the  inquiry,  in  what  cases  a  joint  responsi- 
bility to  third  persons  is  superinduced  upon  partners,  either  by  the  con- 
current act  of  the  firm,  or  the  separate  act  of  a  single  partner,  belongs 
to  the  general  law  of  partnership,  and  the  subject  for  consideration 
most  appropriate  in  connection  with  practice,  will  be  the  issuing  and 
service  of  original  process  on  joint  defendants ;  the  method  to  compel 
the  appearance  of  partners  to  an  action  against  them  ;  the  consequence 
of  a  nonjoinder  of  all  the  partners  when  a  joint  contract  or  liability  is 
attempted  to  be  enforced  against  them  ;  and  the  mode  of  taking  advan- 
tage of  the  mistake  ;  the  nature  and  form  of  a  judgment  against  them  ; 
and  lastly,  the  manner  in  which  a  joint  judgment  against  all  the  part- 
ners, or  a  separate  judgment  against  a  single  partner,  is  to  be  enforced 
by  execution  against  the  joint  effects.  There  are  other  topics  connected 
with  the  subject  of  legal  remedies  against  partners,  such  as  the  set-off 
of  a  debt  due  to  one  or  more  of  them ;  the  evidence  necessary  to  be 
adduced  to  support  actions  against  them  ;  the  defences  which  they  may 
make  ;  cases  in  which  any  one  of  them  may  be  examined  as  a  witness, 
or  his  declarations  or  admissions  admitted  ;  none  of  which  appertain  to 
the  head  of  practice,  but  are  more  properly  discussed  in  general  treatises 
on  the  law  of  partnership. 

While  the  common  law  on  the  subject  of  abatement  will  be  stated  in 
the  following  pages,  it  should  not  be  forgotten  that,  by  the  Act  of  April 
14th  1851,^  the  whole  practice  in  this  respect  is  changed.  That  act  is 
as  follows : — 

From  and  after  the  10th  day  of  August  next,  all  persons  who  are 
now  doing  business  in  a  partnership  capacity  in  this  commonwealth 
shall  file,  or  cause  to  be  filed,  in  the  office  of  the  prothonotary  in  the 
county  or  counties  where  the  said  partnership  is  carried  on,  the  names 
and  location  of  the  members  of  such  partnership,  with  the  style  and 

\V^^\}1^-.   .,       ,    „„,    .  the  right  of  set-off  in  actions  instituted 

T  ,_        .f       ,,,'   ^  °^^'^'^-   2^^'  ^■''    ^  ^y  partners,  of  debts,  and  judgments. 

Johns.  Rep.  471.  see  Gow  on  Partn.  181-6,  Am   ed 

»  6  T.  R.  766  ;  Gow  179  ;  1  Chit.  Rep.  ^  Purd.  Dig.  776,  pi.  1    Pamph    L. 

71  ;  Railroad  v.  Bojer,  1  Harris  501.  615.                 ^             ^       '  -^'""P"-   ^ 

*  7  T.  K.  279 ;  6  Mass.  460.     As  to 
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name  of  the  same  ;  and  as  often  as  any  change  of  members  in  said 
partnership  shall  take  place,  the  same  shall  be  certified  by  the  members 
of  such  new  partnership  as  aforesaid  ;  and  in  default  or  neglect  of 
such  partnership  so  to  do,  they  shall  not  be  permitted  in  any  suits  or 
actions  against  them  in  any  court,  or  before  any  justice  of  the  peace  of 
alderman  in  this  commonwealth,  to  plead  any  misnomer  or  the  omission 
of  the  name  of  any  member  of  the  partnership,  or  the  inclusion  of  the 
names  of  persons  not  members  of  said  partnership.     §  13. 

Hereafter,  where  two  or  more  persons  may  be  desirous  of  entering 
into  any  business  whatever  in  a  partnership  capacity,  they  shall,  before 
they  engage  or  enter  into  any  such  business  as  aforesaid,  comply  with 
and  be  subject  to  all  the  provisions  and  restrictions  in  the  next  pre- 
ceding section  of  this  act.' 

A  plea  of  non-joinder  iii  abatement  need  not  aver  a  compliance  with 
this  act ;  an  omission  thereof  must  be  set  up  by  way  of  replication.^ 

By  a  rule  of  the  District  Court  of  Philadelphia,  in  all  actions  by  or 
against  partners,  it  shall  not  be  necessary  for  the  plaintiff  on  the  trial 
to  prove  the  partnership,  but  the  same  shall  be  taken  to  be  admitted  as 
alleged  on  the  record,  unless  one  or  more  of  the  defendants,  or  some 
person  for  him  or  them,  shall,  at  or  before  the  time  of  filing  their  plea, 
file  an  affidavit  denying  the  existence  of  the  partnership  in  relation  to 
the  subject-matter  of  the  action,  and  stating  to  the  best  of  his  or  their 
knowledge  and  belief,  whether  there  is  any  such  partnership,  and  who 
are  parties  to  it. 

Two  individuals  forming  a  partnership  are  not  liable  in  a  suit  against 
them  alone,  under  their  new  firm  name,  for  the  debts  of  a  former  firm, 
which  consisted  of  themselves  and  another  under  a  different  name. 
The  firms  being  distinct,  each  is  liable  for  its  own  contracts  ;  and, 
though  the  two  persons  sued  are  liable  for  the  debts  of  the  former  firm, 
yet  they  are  liable  for  such  debts  only  in  a  suit  against  such  former 
firm,  and  not  in  a  suit  against  them  as  composing  the  last  firm.^ 

In  an  action  for  the  purchase-money  for  certain  goods  bought  by  two 
as  partners  in  a  single  venture,  it  was  held  proper  for  the  plaintiff,  who 
had  declared  against  them  as  general  partners,  to  amend  his  writ  and 
declaration,  by  striking  out  the  names  of  the  defendants  trading  as  a 
firm.* 

(1).  Issuing  and  Service  of  Joint  Original  Process. 

In  an  action  on  a  joint  contract,  service  of  the  writ  must  be  made  on 
all  the  defendants,  or  it  is  abatable.'  If  there  be  two  defendants,  a 
copy  must  be  left  with  each  of  them,  or  at  the  place  or  places  of  their 
usual  abode ;  and  it  makes  no  difference  in  this  respect  whether  they 
reside  in  the  same  house,  or  in  different  houses.^  In  such  action,  the 
defendants  may  jointly  plead  a  defect  of  service  in  abatement ;  because 
it  is  a  defence  in  which  they  have  a  joint  interest.'' 

If  process  be  issued  against  four  defendants,  and  one  of  them  be 
misnamed,  it  may  be  served  upon  the  three  whose  names  are  right ; 

1  Act  14th   April    1851,  ?  14,  Purd.  Wright  83. 
Dig.  776,  pi.  2,  Pamph.  L.  615.  *  Alexander  v.  McGinn,  3  Watts  220 ; 

''  McCouch  ».  Price,  15  Leg.  158.  Meoonkey  v.  Rogers,  Bright.  R.  450. 
"  Fagely  i>.  Bellas,  5  Harris  67.  °  4  Conn.  Rep.  424. 

*  Schollenberger  v.   Seldouridge,   13  '  Ibid. 


618  ACTIONS   BY,   AGA'INST,   AND   BETWEEN   PARTNERS. 

and  if  the  name  of  the  other  be  afterwards  altered,  and  the  writ 
resealed,  it  will  be  good  against  all  of  them.^  But  the  defendants 
themselves  may  waive  an  irregularity  in  the  writ ;  for  if,  aware  of  the 
imperfection,  they  take  any  subsequent  proceedings,  they  thereby 
forego  their  right  of  objection.  Therefore,  where,  by  a  writ  of  capias 
ad  respondendum,  the  sheriff  was  directed  to  take  Messrs.  C.  &  D., 
without  mentioning  their  Christian  names,  and  being  arrested  under  it, 
they  afterwards  signed  a  bail-bond  in  their  Christian  and  surnames, 
this  was  held  to  be  a  waiver  of  the  irregularity.^ 

Under  our  practice,  it  is  not  necessary  to  prove  the  Christian  names 
of  parties  defendants.' 

In  our  first  volume,  we  have  considered  the  course  proper  for  the 
plaintiff  to  pursue  in  this  State,  wheathe  sheriff  has  returned  non  est 
inventus  as  to  one  or  more  joint  defendants,*  which  we  will  not  now 
repeat. 

As  will  presently  be  seen,  the  effect  of  dropping  a  co-debtor  from 
the  writ,  and  of  taking  an  individual  judgment  against  the  remaining 
parties,  at  common  law,  extinguished  the  liability  of  the  party  not 
served  ;  and  so  rigorous  was  the  rule,  that  an  accidental  judgment, 
taken  in  the  hurry  of  practice,  against  one  of  several  defendants,  has 
been  held  to  destroy  all  claim  against  the  others.  Several  Acts  of 
Assembly,  as  will  be  seen,  have  been  passed  to  relieve  against  this 
hardship.  It  is  enough  under  this  head  to  say,  that  though  the  difS- 
culties  have  been  in  most  cases  remedied,  it  is  still  of  much  importance 
to  include  in  the  writ  all  parties  jointly  liable.  The  consequences  of 
misjoinder  or  nonjoinder  will  be  presently  considered. 

If  a  writ  of  summons  be  issued  against  two  jointly  liable,  and  only 
one  appears,  the  course  is  (the  declaration  having  been  filed)  to  take 
judgment  by  default  against  the  one  not  appearing,  and  to  go  on  to 
trial  of  the  issue  tendered  by  the  other.  Should  the  plaintiff  not  have 
so  previously  declared,  he  should  move  the  court  for  judgment  by 
default  against  the  defendant  not  appearing  (having  declared  ao-ainst 
both,  before  the  motion),  try  the  issue  tendered  by  the  one  who  has 
appeared,  and,  in  the  event  of  success,  take  the  verdict  and  judgment 
against  the  latter  alone. ° 

Where  a  service  has  only  been  effected  on  some,  out  of  all  the  defend- 
ants, the  practice  is  different.  As,  when  a  summons  is  against  six, 
which  is  only  served  on  three,  who  enter  an  appearance,  the  declara- 
tion ought  to  be  against  the  three  who  have  been  summoned,  with  an 
averment  that  the  process  was  issued  against  the  three  others,  who  were 
not  found,  &.C.'     The  judgment  may  then  be  entered  against  the  three 

'  1  Chit.  Eep.  397.  C.  D.  was  joined  as  a  defendant  in  the 

^4  B.  Moore  317,  s.  c. ;   1  Bred.  &  writ  of  summons,  at  the  suit  of  the  said 

Bing.  529.  E.  F.  in  this  plea  and  suit,   but  as  to 

'  Whittier  v.  Gould,  8  Watts  487.  whom  the  said  writ  was  returned  nihil 

*  Pages  333,  411.  habet,  prout  patet  per  recordum),   [state 

'  Marshall  v.  Gongler,  10  S.  &  R.  164.  the  return  according  to  the  endorsement 

^  The  declaration  in  such  respect  may  of  it  on  the  writ]   heretofore,  to  wit,  on 

be  thus  worded :   County,  ss.  the  —  day  of ,  &o.,  at  the,  &c.,  were 

A.  B.  was  summoned  to  answer  E.  F.  indebted,  &o.  [proceed  and  conclude  as 

of  a  plea  of  trespass  on  the  case,   &o.,  if  both  had  been  summoned  according  to 

and  thereupon  the  said  E.  F.,  by  J.  H.,  the  usual  ^forms.]     Or,  if  a  more  brief 

his  attorney,  complains  for  that  whereas  form  be  preferred,  the  following  mode  of 

the  said  A.  B.  and  one  C.  D.  (which  said  statement   may   be   adopted  :  For    that 
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declared  against.'  If  the  plaintiff  declare  against  the  six  defendants, 
and  take  judgment  against  the  three  summoned,  it  will  be  erroneous.^ 
It  will  be  equally  erroneous,  if  it  be  entered  against  them  all.^  Aa 
the  Act  of  1836  does  not  require  a  declaration  to  be  filed  until  the 
return  of  the  writ,  when  it  is  known  whether  or  not  all  the  defendants 
have  been  summoned,  should  it  happen  that  some  have  not  been  sum- 
moned, the  plaintiff  ought,  before  he  takes  judgment  by  default  for 
want  of  an  appearance  against  the  three  served,  to  charge  them  alone 
in  his  declaration.  When  the  writ  is  returned  by  the  sheriff,  served 
only  on  some  of  the  defendants,  the  plaintiff  is  not  bound  to  drop  a 
defendant  who  has  not  been  served,  but  may  still  bring  him  in  by  an 
alias  engrafted  on  the  original.* 

On  the  trial  of  the  issue  joined  by  those  who  have  appeared,  the 
jury  should  be  sworn  as  well  to  try  such  issue  a%  to  inquire  of  the 
damages  against  those  who  have  suffered  judgment  to  go  by  default.^ 
If  two  only  of  three  partners  be  brought  in  by  the  original  process, 
and  N.  E.  I.  be  returned  as  to  the  third,  the  latter  is  not  a  competent 
witness  for  the  other  defendants  to  disprove  the  allegation  of  a  part- 
nership having  existed,  although  released  by  them." 

Should  the  issue  be  found  in  favor  of  the  defendants  appearing,  in 
a  case  where  judgment  by  default  has  been  taken  against  some  not 
appearing,  judgment  must  nevertheless  be  entered  up  for  all  the  de 
fendants.' 

(2).    Compelling  Appearance  of  Joint  Defendants. 

When  the  process  is  in  tort,  and  all  are  arrested  under  it,  if  the 
defendants  do  not  appear  according  to  the  exigency  of  the  writ,  after 
a  bail-bond  to  the  sheriff  has  been  given  and  filed,  under  the  Act  of 
1836,^  the  plaintiff  may  obtain  the  bail-bond  from  the  prothonotary, 
and  proceed  thereon  against  the  defendants  and  their  bail,  or  the  latter 
separately. 

Where,  however,  bail  for  their  appearance  is  not  given,  but  the  de- 
fendants remain  in  the  custody  of  the  sheriff,  they  may,  notwithstand- 
ing their  neglect  to  appear,  be  proceeded  against  as  prisoners.  And 
if  the  process  were  a  summons,  the  plaintiff  may  take  judgment  by 
default  under  the  Act  of  Assembly,  against  all  those  who  do  not  appear 
pursuant  to  its  mandate.  Where  some  of  the  defendants  are  resident 
abroad,  the  partner,  within  the  jurisdiction  of  the  court,  who  appears 
to  the  writ,  by  putting  in  bail  if  it  be  a  capias,  or  entering  an  appear- 
ance if  a  summons,  may  enter  an  appearance  for  all  his  co-defendants, 
and  his  act  will  be  binding  upon  them,  unless  there  be  fraud  in  it ;' 

whereas  the  said   A.  B.  and   one  C.  D.  the  record,  which  is  the  return  endorsed 

(as  to  which  C.  D.  the  writ  of  summons  on  the  writ.      Latshaw  v.  Steinman,  11 

was   returned   nihil  habet,  prout,    dec.)  S.  &  R.  357. 

heretofore,   &c.     The    necessity   of  the         '  Boaz  v.  Heister,  6  S.  &  R.  19. 

prout  patet   is  explained  at   length   by         '  Latshaw  v.  Steinman,    11   S.  &  R. 

Hammond,  in  his  Treatise  on  the  Law  of  357. 

Nisi  Prius,  p.  115.     The  substance  of  his         '  Boaz  v.  Heister,  6  S.  &  R.  19. 

reasoning  is,  that  as  the  sheriff's  return         *  Taylor  v.  Henderson,  17  S.  &  R,  456, 

is  a  matter  of  record,  it  must  be  proved         '  See  Vol.  I.  p.  332. 

by  the  record  to  the  court;  and  not   by         "  Carter  v.  Connell,  1  Wh.  392.  ' 

the  secta  or  suit  mentioned  at  the  end  of  '  3  Day's  Rep.  307. 

the  count  to   the  jury  ;  consequently,  it         *  See  Vol.  I.  p.  312. 

becomes  necessary  to  allege  and  refer  to         '  Taylor  v.  Coryell,  12  S.  &  R.  250. 
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but  he  cannot  be  compelled  to  do  so.^  In  England,  before  a  plaintiff 
can  proceed  solely  against  those  defendants  who  have  appeared,  he 
must  proceed  to  outlawry  against  those  upon  whom  the  writ  could  not 
be  executed.  He  may  also  there  distrain  the  joint  effects,  and  thereby 
endeavor  to  compel  an  appearance.^  In  this  State  distringas  and  out- 
lawry to  compel  an  appearance  in  civil  cases  are  unknown.  But  the 
return  of  non  est  inventus  to  a  capias,  or  nihil  hahet  to  a  summons,  as 
to  one  of  the  defendants,  will  authorize  the  plaintiff  to  proceed  against 
the  others  served  with  either  writ,  he  describing  in  his  declaration  the 
writ  and  return,  and  laying  the  promise  to  be  made,  or  the  instrument 
declared  on,  to  be  executed  by  all  the  defendants.'  In  consequence  of 
the  non-existence  of  outlawry  in  this  State,  in  respect  to  civil  actions, 
"  we  are  in  a  worse  situation  than  they  are  in  England.  For  there, 
the  plaintiff  may  proceed  against  the  defendant  who  cannot  be  taken ; 
and,  if  he  have  any  effects,  the  king,  to  whom  the  forfeiture  accrues, 
always  permits  the  plaintiff  to  obtain  satisfaction  from  these  effects."* 
These  difficulties,  as  will  be  presently  seen,  have  been  in  a  great  mea- 
sure removed  by  subsequent  legislation. 
(3).  Consequences  of  Nonjoinder. 
(a)  Abatement. 

As  has  just  been  observed,  the  common-law  nicety  required  in  this 
respect,  is  almost  entirely  abrogated  by  Act  of  Assembly  and  rule  of 
court.  As  there  are  still  cases,  however,  when  it  will  be  applied,  it  is 
important  to  consider  the  law  as  it  originally  stood  with  some  fulness. 

Debts  contracted  by  partners  in  trade,  are  joint  debts,  for  which  an 
action  can  only  be  maintained  against  all  the  partners,  or  the  surviving 
partners  jointly,  provided  the  exception,  in  the  event  of  a  nonjoinder, 
is  properly  taken  by  a  plea  in  abatement.  But  the  objection  is  avail- 
able only  by  plea  in  abatement,*  and  advantage  cannot  be  taken  of  it 
under  the  general  issue,  the  omission  to  plead  in  abatement  being 
considered  as  an  absolute  waiver  of  the  objection.^  The  nonjoinder 
of  a  person  who  ought  to  be  joined  in  an  action  founded  on  a  joint 
contract,  whether  specialty  or  not,  can  only  be  taken  advantage  of  by 
a  plea  in  abatement,  though  the  joint  obligation  appear  to  have  been 
written  by  the  party  not  joined.  And  where  defendants  plead  the 
nonjoinder  of  a  party  in  abatement  and  afterwards  plead  in  bar  and 
go  to  trial  on  the  merits,  it  is  a  waiver  of  all  defences  peculiar  to  the 
plea  in  abatement.'^ 

If  the  plaintiff  declare  on  a  several  contract  with  the  defendant,  he 
will  be  entitled  to  a  verdict  under  the  plea  of  the  general  issue, 
although  the  one  given  in  evidence  be  made  by  the  plaintiff  with  the 
defendant  an'd  others  jointly.' 

If,  however,  by  the  direction  of  the  plaintiff,  the  writ  be  served  on 
one  only  of  the  two  partners  in  trade,  when  the  declaration  shows, 
that  the  plaintiff  knew  the  names  of  both,  and  he  get  a  verdict  upon 

1  Gow  213.  MoKinney  v.  Mebaffey,  7  W.  &  S.  276  ■ 

'  Ibid.  214.  Grubb  v.  Foltz,  4  W.  &  S.  549  ;  Murphey 

*  See  DiUman  v.  Schultz,  5  S.  &  R.  35.  v.  Cress,  2  Wh.  33  ;  MoDuffie  v.  Bartlett, 

*  TiLGHMAN,  C.  J.,  Downey  v.  Far-  3  Barr  317  ;  Gow  220  ;  1  Saund.  153,  n! 
mars'  and  Mechanics'  Bank,  13  S.  &  R.  1,  284,  n.  4,  291,  b.  c.  d.  e  ■  2  Johns' 
290.  Cas.  382;  6  Taunt.  29. 

*  Bellas  V.  Fagely,  7  Harris  273.  '  Potter  v.  McCoy,  2  Casey  458. 

8  Porter  t).  Cresson,   10  S.  &  R.  257;         "  Means  ».  MiUiken,  9  Casey  517. 
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the  plea  of  non  assumpsit,  pleaded  by  the  partner  on  whom  the  writ 
was  served,  judgment  will  be  arrested.*  As  a.  plea  in  abatement  must 
give  the  plaintiff  a  better  writ,  the  defendant  must  plead  the  whole 
truth  of  the  case,  and  disclose,  on  the  face  of  his  plea,  who  are  the 
persons  liable.  He  cannot  turn  the  plaintiff  round  more  than  once, 
by  setting  up  fresh  partners  in  abatement  of  every  new  action.^ 
Neither,  in  a  second  action,  can  the  defendants,  who  were  not  parties 
to  the  first  suit  which  was  abated  for  the  nonjoinder  of  them,  put  in  a 
similar  plea  in  abatement.'  If  the  plea  in  abatement  of  one  defendant 
be  untrue  in  point  of  fact,  as  if  he  plead  a  partnership  between  him- 
self and  another,  and  he  has  two  partners,  the  plaintiff  may  take  issue 
on  the  plea,  and  if  it  be  found  that  he  has  two  partners,  the  plaintiff 
will  be  entitled  to  judgment,  since  the  plea,  which  imports  that  he  has 
only  a  single  partner,  is  disproved.*  As  has  already  been  observed  in 
a  former  chapter  to  which  reference  is  now  made,  pleas  of  this  descrip- 
tion being  considered  as  dilatory,  are  not  much  favored  by  the  courts  ;® 
and  in  one  case,^  where  a  defendant  pleaded  in  abatement  that  others 
were  jointly  liable  with  himself,  and  the  plaintiff  applied  to  the 
defendant's  attorney  to  give  the  places  of  abode  and  additions  of 
those  persons,  which  he  refused  to  do,  unless  the  action  were  dis- 
continued, the  Court  of  K.  B.  held  that,  if  the  defendant  persevered 
in  such  refusal,  the  plea  might  be  set  aside.  This  rule,  as  to  pleas  in 
abatement,  we  have  seen,  applies  as  forcibly  where  specialties  or 
instruments  in  writing,  either  under  or  not  under  seal,  executed  or 
made  jointly  by  two  or  more,  are  put  in  suit.  For  if  it  do  not  appear 
on  the  face  of  the  declaration,  that  the  instrument  declared  upon 
created  a  joint  obligation,  the  record  is  not  falsified,  if,  at  the  trial, 
the  obligation  be  proved  to  have  been  joint.  In  such  a  case  there  is 
no  variance,  the  contract  proved  and  the  contract  laid  being  the  same, 
and  the  objection  being  merely  that  the  persons  making  it  are  differ- 
ent.^ Therefore,  if  a  bill  of  exchange,  stated  to  have  been  accepted 
by  three  persons,  be  proved  to  have  been  accepted  by  the  three  jointly 
with  a  fourth,^  or  if,  being  alleged  to  have  been  drawn  by  the  defend- 
ant, singly,  if  it  be  shown  to  have  been  drawn  by  him  and  another,' 
this  is  not  in  either  of  these  cases  such  a  variance  between  the  allega- 
tion and  proof,  as  will  be  available  to  the  defendant  at  the  trial,  if  he 
have  neglected  to  plead  the  nonjoinder  in  abatement."  So,  where  the 
plaintiff  declared  on  a  bond  made  by  the  defendant,  to  which  the 
defendant  pleaded  non  est  factum,  and  the  jury  found  that  the  bond 
was  a  joint  bond,  made  by  the  defendant  and  another  to  the  plaintiff, 
upon  this  special  verdict,  it  was  adjudged  that  the  plaintiff  should 
recover :  "  Because  when  two  men  are  jointly  bound  in  one  bond, 
although  neither  of  them  is  bound  by  himself,  yet  neither  of  them  can 
say  that  the  bond  is  not  his  deed ;  for  he  has  sealed  and  delivered  it, 

1  5  Munf.  Rep.  551.  ris  286 ;  Backenstoss  v.  Stahler's  Adra'rs, 

^  Gow  221  ;  ante,  Vol.  I.  447.  9  Casey  251 ;  Means  v.  Milliken,  9  Casey 

=  Witmer  v.  Schlatter,  15  S.  &  R.  150.  517. 

*  Gow  221 ;  6  Taunt.  587,   S.   C. ;  2  «  Ante,  Vol.  1. 444;  4  Barn.  &  Aid.  93. 

Marsh.  299. ;  see  also,  2  Campb.  99,  n. ;  '  Gow  223. 

2  Stark.  N.  P.  C.  555  ;  1  Bsp.  N.  P.  C.  M  Barn.  &  Aid.  224, 

452.  "  1  Saund.  291,  d. 

5  Good  Intent  Co.  v.  Hartzell,  10  Har-  "  Gow  223-4. 
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and  each  of  them  is  bound  in  the  whole."'  Proving  that  another 
person  contracted  does  not  negative  that  the  defendant  himself  con- 
tracted. And  it  is  now  indisputably  settled  that,  in  all  cases  of  a 
joint  obligation  or  deed,  or  a  joint  contract  in  writing  or  by  parol, 
if  one  only  be  sued,  he  must  plead  the  matter  in  abatement,  and  can- 
not take  advantage  of  it  afterwards  upon  any  other  plea,  or  in  arrest 
of  judgment,  or  give  it  in  evidence  at  the  trial  as  a  bar  to  the  action.^ 
If  the  action  be  founded  upon  a  note,  the  plea  must  state  that  the 
party  omitted  was  of  the  company  when  the  note  was  executed.^ 

But  although  a  contract  may  be  declared  upon  as  separate,  and  it 
will,  notwithstanding,  be  supported,  if  it  be  proved  to  have  been  joint, 
provided  the  variance  does  not  appear  on  the  declaration,  or  any  other 
pleading  of  the  plaintiff;  yet  it  will  be  error,  if  a  joint  contract  is  set 
forth  in  the  pleadings,  and  it  appears  from  thence  that  the  co-contrac- 
tors, who  are  omitted  as  defendants,  are  alive.  There  a  difference 
appears  upon  the  face  of  the  record ;  the  plaintiff  himself  shows  that 
another  ought  to  be  joined,  and  he  has  a  better  writ  according  to  his 
own  statement.*  In  such  a  case  a  defendant  may  take  advantage  of 
the  omission  by  demurrer,  or  he  may  move  in  arrest  of  judgment,  or 
sustain  a  writ  of  error. ^  But  where  the  instrument,  which  is  the 
foundation  of  the  action,  is  a  joint  bond  or  deed,  it  must,  to  enable  the 
defendant  to  take  advantage  of  the  nonjoinder,  otherwise  than  by  a 
plea  in  abatement,  appear  upon  the  record,  not  only  that  the  co-obligor 
or  co-covenantor  is  alive,  but  that  he  sealed  or  executed  the  bond  or 
deed.'  Those  are  facts  which,  if  the  defendant  plead  in  abatement, 
are  absolutely  necessary  to  be  averred  by  him  in  his  plea ;  and  unless 
the  plea  in  abatement  be  rendered  unnecessary  by  the  admission  of  the 
plaintiff,  in  his  pleadings,  of  the  fact  which  ought  and  must  be  pleaded, 
the  defendant  cannot  avail  himself  of  the  objection,  except  in  the  ordi- 
nary method.^ 

The  nonjoinder  of  a  co-promissor  in  an  action  of  assumpsit  is  barely 
sufficient  to  sustain  a  plea  in  abatement  when  it  is  pleaded  in  time,  and 
thoroughly  proved,  and  when  no  statute  stands  in  the  way  of  it ;  and 
it  is  no  cause  of  demurrer.' 

A  judgment  for  the  plaintiff  upon  a  plea  in  abatement  that  one  of 
the  defendants  was  dead  when  the  writ  issued,  is  quod  respondeat 
ouster.     A  judgment  in  chief  is  erroneous.' 

It  is  to  be  noted  that  by  Act  of  Legislature  it  is  now  decreed,  that 
in  all  actions  pending  or  hereafter  to  be  brought  in  the  several  courts 
of  this  commonwealth,  the  said  courts  shall  have  power  in  any  stage 
of  the  proceedings,  to  permit  amendments  by  changing  or  adding  tSe 
name  or  names  of  any  party  plaintiff  or  defendant,  whenever  it  shall 
appear  to  them  that  a  mistake  or  omission  has  been  made  in  the  name 
or  names  of  any  such  parties.'" 

'  5  Rep.  119  ;  see  also  2  Taunt.  256.  Geddis  and  Hawk,  10  S.  &  R  33  •  Wil- 

»  1  Saund.  291,  b. :  18  Johns.  459 ;  son  v.  Wallace,  8  Ibid.  55.- 

Wilson  V.  Wallace,  8  S.  &  R.  55.  «  Good  Intent  Co.  v.  Hartzell  10  Har- 

1      »  2  Root's  Rep.  202.  ris  286. 

'      '  1  B.  &  P.  67.  94  Watts  325  ;    see  generally  as  to 

5  1  Chit.  Plead.  32 ;  2  Taunt.  254.  plea  in  Abatement,  ante,  Vol.  I 

0  5  Burr.  2611.  i»  Act  4th  May  1852,  3  2,  Purd.  Die. 

'  1  Saund.  291,  b. ;  1  Chit.  Plead.  32 ;  805,  pi.  20,  Pamph.  L.  574 
see  Gow  226-7  ;   3  W.  C.  C.   R.    110 ; 
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Six  years  later  the  legislature  added  to  the  foregoing,  hy  authorizing 
the  said  courts,  in  those  cases  where  by  reason  of  there  being  too  many 
persons  included  as  plaintiffs  or  defendants  by  mistake,  as  will  prevent 
the  cause  from  being  tried  on  the  merits,  to  permit  an  amendment  by 
striking  out  from  the  suit  such  persons  as  plaintiifs  or  defendants.^ 

Under  this  section  it  has  been  decided,  that  if  one  of  two  defendants 
sued  as  copartners,  file  an  affidavit  of  defence,  alleging  that  the  other 
defendant  never  was  in  partnership  with  him,  although  the  court  will 
strike  out  the  name  of  the  other  defendant,  judgment  will  not  be 
granted  against  the  one  by  whom  the  affidavit  was  made,  it  being  suffi- 
cient at  the  time  of  filing  it.^ 

(b)  Extinguishment  as  to  Parties  Not  Joined. 

In  the  case  of  a  joint  contract,  there  is  this  objection  to  the  non- 
joinder of  one  or  more  of  the  several  parties  liable  that,  if  judgment 
be  obtained  against  one,  in  a  separate  action  against  him  upon  such 
contract,  the  plaintiff  may  experience  difficulty  in  afterwards  proceed- 
ing against  the  parties  omitted.'  In  what  way  this  difficulty  is  met, 
will  be  considered  at  the  close  of  this  chapter. 
(4).  Effect  of  Death  or  Insolvency. 

Where  one  of  the  joint  contractors  dies,  subsequently  to  the  making 
of  the  contract,  the  survivor  was  formerly  alone  responsible  at  law,  the 
personal  representatives  of  the  deceased  partners  being  discharged 
from  liability.*  And,  if  the  executor  were  sued,  he  could  either  plead 
the  survivorship  in  bar,  or  give  it  in  evidence  under  the  general  issue.' 
There  was  an  exception  to  this  rule  in  Pennsylvania,  where,  in  order 
to  reach  the  estate  of  a  deceased  partner,  an  action  of  assumpsit  for 
a  partnership  debt  was  sustained  against  his  executor,  if  the  surviving 
partner  were  a  certificated  bankrupt  or  insolvent  before  action  brought ; 
for,  there  being  no  court  of  chancery  in  this  State,  a  creditor  could 
not  come  at  the  fund  which,  in  equity,  is  bound  for  his  debt,  unless 
such  an  action  were  sustained.  In  such  a  case  a  plea  in  abatement 
would  be  ill,  for  the  defendant  could  not  give  the  plaintiff  another, 
liable  to  suit.^  But  the  surviving  partners,  and  the  executors  of  the 
deceased  partner,  it  was  determined,  could  not  be  joined  in  one  suit. 
The  proper  course  was,  to  bring  "  a  new  suit  against  the  executors, 
founded  on  the  insolvency  of  the  surviving  partner ;"' though  when 
one  partner  was  returned  "  not  summoned,"  and  afterwards  the  other 
died,  the  suit  might  proceed  against  the  executors  of  the  one  sum- 
moned.' 

'  Act  12th  April  1858,  ?  1,  Purd.  Dig.  abatement,  because,  if  joined,  the  bank- 

47,  pi.  4,  Pamph.  L.  243.  rupt   may  renounce  the  benefit  of  the 

^  Thomas  v.  Scott,  15  Leg.  Int.  382.  certificate,  and,  therefore,  the  plaintifi"  is 

'  Com.   Dig.  "Action,"  K.   4,   L.  4;  not  at  liberty,  in  the  first  instance,  to 

1  Chit.  Plead.  32 ;  see  also  2  B.  Moore  anticipate  what  may  ultimately  perhaps 

157.  prove  to  be   a  discharge ;   that,  if  the 

*  2  Marsh.  302,  S.  C. ;  6  Taunt.  587 ;  bankrupt  be  joined,  and  plead  his  oer- 

Gow  22.S.  tifioate,  the  plaintiff  may  enter  a  nolle 

6  5  East  261.  prosequi  as  to  him,  and  proceed  against 

'^  In  a  case  decided  in  the  Court  of  K.  the  other:  Lang  w.  Keppele,  1  Binn.  123; 

B.,  2  M.  &  S.  22,  it  was  held,  that  .the  Given  v.  Albert,  5  W.  &  S.  339  ;  Stiles 

bankruptcy  and  certificate  of  one  partner  v.  Brock,  1  Barr  216  ;  see  also  1  Wils. 

do  not  authorize  the  plaintiff  to  proceed  89  ;  18  Johns.  478-9. 

separately  against   the   other,  and  that  'Given   v.    Albert,  5  \V.  &   S.  339; 

the  objection  to  his  not  being  joined  in  Serrill  v.  Denman,  3  P.  L.  J.  373. 

the   action,  may  be   taken   by  plea   in  ^  Ibid. 
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To  such  a  suit  the  difficulty  arising  from  lapse  of  time  would  he 
relieved  by  the  2d  section  of  the  Act  of  Limitation  of  1785.'  The 
law,  however,  is  now  entirely  altered  by  the  Act  of  April  11th  1848,^ 
■which  is  as  follows : — 

When  a  judgment  shall  hereafter  be  obtained  against  two  or  more 
copartners,  or  joint  or  several  obligors,  promissors,  or  contractors,  the 
death  of  one  or  more  of  the  defendants  shall  not  discharge  his  or  their 
estate  or  estates,  real  or  personal,  from  the  payment  thereof;  but  the 
same  shall  be  payable  by  his  or  their  executors  or  administrators,  as 
if  the  judgment  had  been  several  against  the  deceased  alone.^     §  3. 

In  any  suit  or  suits  which  may  hereafter  be  brought  against  the  exe- 
cutors or  administrators  of  a  deceased  copartner,  for  the  debt  of  the 
firm,  it  shall  not  be  necessary  to  aver  on  the  record,  or  prove  on  the 
trial,  that  the  surviving  partner  or  partners  is  or  are  insolvent,  to  ena- 
ble the  plaintiff  to  recover.*     §  4. 

"  The  terms  of  this  legislation  though  limited  to  undertakings  that  are 
'joint  and  several,'  are  applicable  to  contracts  that  are  joint  and  not 
several.^  If,  then,  neither  an  action  and  recovery  against  one  joint 
debtor,  nor  a  confession  of  judgment  by  one,  nor  the  death  of  one  after 
judgment  works  a  discharge  of  the  other,  what  difference  remains,  so 
far  as  regards  the  remedy  between  joint  contracts  and  contracts  joint 
and  several  ?  The  distinction  always  had  regard  to  remedies.  The 
parties  are  bound  according  to  the  tenor  of  the  instrument  to  which 
they  put  their  signatures,  and  it  is  evidence  against  each  of  them ;  but 
the  discharge  of  one  by  taking  action  against  the  other,  is  the  peculi- 
arity which  the  statutes  have  taken  away. 

"  If  it  be  said  that  one  case,  that  of  a  joint  defendant  dying  pend- 
ing the  action,  is  not  provided  for  by  these  Acts  of  Assembly,  it  must 
be  admitted ;  but  the  effect  of  that  event  is  the  same  on  a  joint  and 
several  contract  as  on  one  simply  joint.  Judge  Sergeant*  stated  the 
rule  thus  :  '  The  holder  of  a  joint  and  several  bond  may  elect  to  bring 
a  separate  action  against  each  obligor,  or  a  joint  action  against  all. 
If  he  proceeds  by  separate  actions  the  executor  of  a  deceased  defend- 
ant, as  well  as  the  survivor,  continues  liable.  But  if  he  joins  all  the 
parties,  and  one  of  them  dies  pending  the  suit,  the  remedy  against  the 
assets  of  the  deceased  is  terminated,  and  the  survivor  alone  is 
responsible.' 

"  This  is  all  that  could  be  predicated  of  the  death  of  two  defendants 
pending  an  action  on  an  obligation  strictly  joint,  so  that  whilst  in 
respect  to  statutory  remedies  this  is  a  casus  omissus,  it  is  not  a  ground 
of  distinction  between  joint  and  joint  and  several  contracts.  Nor  do 
the  rules  of  pleading  and  evidence,  which  make  it  necessary  to  bring  a 
joint  suit  on  a  joint  undertaking,  cause  a  difference  in  the  effect  of  the 
two  classes  of  contracts."' 

And  the  deceased  partner's  estate  is  unconditionally'  liable  whether 
the  survivor  be  solvent  or  insolvent.' 

1  Serrill  et  at  v.  Denman  et  at,  3  L.         "  Tide  6  Wh.  268  ;  5  Barr  401. 
J.  378  ;  Bright  R.  65.  «  "Walter  v.  Ginrich,  2  Watts  204. 

'  Purd.  Dig.   776,  pi.   6,  Pamph.  L.         '  Miller  v.  Reed,  3  Casey  248,  WooD- 

536.  WARD,  J. 

2  See  Stiles  v.  Brook,  1  Barr  215 ;  de-         '  Moore's  Appeal,  10  Casey  411. 
cided  in  1845.  »  Brewster's   Administratrix  v.  Ster- 

*  See  Welsh  v.  Speckman,  8  W.  &  S.    rett,  8  Casey  115. 
257, 
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Under  the  practice  that  existed  before  the  passage  of  this  act,  in 
declaring  against  a  surviving  partner,  it  was  usual  in  practice  to 
declare  on  a  contract  with  the  deceased  and  the  survivors,  and  not  with 
the  survivors  alone  ;'  and  where  a  debt  accrued  from  a  defendant  as 
surviving  partner,  it  was  thought  more  proper,  as  far  as  convenience 
was  concerned,  to  declare  against  him  in  that  character,  because  the 
forms  of  declaration  ought,  as  near  as  can  be,  to  be  made  subservient 
to  the  information  of  the  party  charged.  But,  although  such  was  the 
practice,  it  was  not  essentially  necessary  to  the  maintenance  of  the 
action  that  the  contract  should,  in  the  declaration,  be  stated  to  have 
been  joint.^  It  was,  therefore,  held  that,  under  a  declaration  contain- 
ing only  one  set  of  counts,  charging  the  defendant  in  his  own  right, 
the  plaintiff  might  recover  one  demand  due  from  the  defendant  indivi- 
dually, and  another  due  from  him  as  surviving  partner.'  And  he 
might  charge  defendants  in  his  declaration  as  being  solely  indebted  to 
him,  without  any  counts  as  for  debts  due  from  defendants,  and  a 
deceased  partner  ;  it  not  being  absolutely  necessary,  though  usual,  to 
sue  defendants  as  surviving  partners.*  On  the  death  of  the  last  sur- 
viving partner,  the  right  of  action  was  considered  to  result  against  his 
representatives,  and  not  against  them  jointly  with  those  of  the  other 
deceased  partners.'  This  doctrine,  however,  is  entirely  abrogated  by 
the  Act  of  1848,  above  given,  by  which  the  executors  of  the  deceased 
partner  become  severally  liable  with  the  surviving  partners  indi- 
vidually. 

We  have  before  seen,"  that,  where  the  original  writ  is  returned,  as 
to  one  or  more  of  the  joint  defendants,  that  he  or  they  could  not  be 
found  or  summoned,  such  return  afforded  the  plaintiff  an  excuse  for  a 
separate  proceeding  against  the  other,  similar  to  an  outlawry  in  Eng- 
land. There  are  some  decisions  with  regard  to  the  result  of  an  out- 
lawry in  that  country,  which  would  seem  to  apply  to  cases  in  this 
State,  wherein  the  return  of  non  est  inventus,  or  nihil  habet,  has  been 
made  as  to  one  of  several  joint  contractors.  Thus,  an  outlawry  of  one 
co-contractor  has  not  the  effect  of  altering  the  nature  of  the  contract 
in  any  other  respect,  than  as  it  empowers  the  plaintiff  to  enforce  it 
against  the  other  contractor  ;  the  contract  being  still  joint,  if  the  latter 
die,  the  remedy  survives  against  the  outlaw,  and  cannot  be  enforced 
against  the  personal  representatives  of  the  deceased.  Therefore,  where 
the  plaintiff  brought  an  action  against  two  defendants,  and,  having 
proceeded  to  outlawry  against  one,  prosecuted  the  action  against  the 
other,  who  died  after  interlocutory,  and  before  final,  judgment,  the 
Court  of  King's  Bench  held  that  he  could  not  have  a  scire  facias 
against  his  administrator  ;  for  notwithstanding  the  outlawry,  the  action 
remained  joint,  and  therefore  survived  against  the  other  defendant.^ 
And  in  an  action  against  three  on  a  promissory  note,  two  of  whom  are 
stated  to  be  outlawed,  the  third  may  take  advantage  of  the  misnomer 

1  6  T.  R.  365 ;  per  Le  Blanc,  J.,  2  rule  is  otherwise  with  regard  to  surviv- 

M.  &  S.  25.  ing  plaintiffs,  who  must  always  sue  as 

•■'  Gow  229.  such  :  Ante,  611,  612 ;  2  Stark.  Rep.  356  ; 

'  1  Barn.  &  Aid.  29 ;  see  also  4  Ibid.  2  Saund.  121,  n.  1. 
374 ;  1  Johns.  Cas.  405  ;   Bell  v.  New-         *  Gow  230 ;  3  Brod.  &  Bingh.  302. 
man,  5  S.  &  R.  96.  «  Ante,  618,  619. 

«  2   Chit.    Rep.    436  ;    see  1  Barn.  &         '  1  M.  &  S.  242. 
Aid.  29.     We  have  before  seen  that  the 
VOL.  II. — 40 
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of  his  companions,  upon  the  general  issue,  on  the  ground  of  a  variance 
hetween  the  contract  declared  upon  and  that  proved.' 

The  obligations,  responsibilities,  and  duties  of  the  firm,  cover  the 
process  of  winding  up  the  concern,  by  any  one  partner  after  dissolution, 
and  by  the  surviving  partner,  in  case  of  dissolution,  in  consequence  of 
death.  Upon  the  dissolution,  all  the  raembers  are  liable  in  their  indi- 
vidual capacities,  for  all  the  contracts  and  engagements  of  the  firm 
existing  at  that  time.^ 

The  admissions  of  a  partner  after  dissolution  of  the  partnership,  bind 
no  one  but  himself,  unless  he  is  the  agent  of  the  firm  in  winding  up  its 
concerns.^ 

(5).  Infancy  of  Defendant  Partner. 

It  does  not  appear  to  be  necessary  to  join  an  infant  partner  as  de- 
fendant in  an  action.*  And  where  the  action  is  brought  against  the 
adult  members  of  the  firm  solely,  and  they  plead  in  abatement,  that 
there  is  another  co-contractor  not  joined,  the  plaintiff  may  reply,  that 
the  contractor  mentioned  in  the  plea  is  an  infant,  and  such  replication 
will  be  a  good  answer  to  the  plea.°  So,  a  plaintiff  who  neglects  to 
reply  the  infancy  of  the  co-contractor,  may  show  that,  at  the  time  of 
the  contract  being  made,  the  alleged  contractor  was  an  infant,  and  that 
he  has  subsequently  avoided  the  contract.^  But  if,  instead  of  reply- 
ing infancy,  the  plaintiff  join  issue  on  the  plea  in  abatement,  and  is 
unable  to  establish  an  avoidance  of  the  contract  by  the  infant,  he  must 
be  nonsuited,  because  the  only  fact  then  in  issue  is  the  existence  or 
non-existence  of  a  joint  contractor,  and  that  is  proved  by  showing  an 
infant  co-contractor,  who,  had  he  been  joined  in  the  action,  might  pro- 
bably not  have  availed  himself  of  his  personal  incapacity.' 

We  have  hitherto  assumed,  in  the  case  of  an  infant  member  of  the 
firm,  that  he  is  not  made  a  party  to  the  suit ;  but  if  the  action  be 
brought  against  him  jointly  with  the  others,  the  latter  cannot  plead  in 
abatement  the  former's  infancy,^  nor  give  it  in  evidence  under  the 
general  issue.'  If  the  minor  plead  his  infancy  in  bar,  the  plaintiff  can- 
not, in  England,  by  entering  a  nolle  prosequi  as  to  him,  continue  the 
suit  against  the  rest ;  because,  having  in  his  declaration  stated  the  con- 
tract to  be  a  joint  one  entered  into  by  several  persons,  by  one  of  whom 
it  is  avoided,  it  would,  were  he  to  obtain  a  verdict  against  the  others, 
be  error  on  the  record ;  an  action,  arising  out  of  contract,  which  is 
brought  against  several,  and  cannot  be  supported  against  all,  failing 
wholly,  because  the  contract  proved  and  established  differs  from  that 
declared  upon  and  assumed  ;  he  must,  therefore,  discontinue,  and  bring 
a  new  action  against  the  adult  members,  as  being  the  sole  contracting 
parties,  according  to  the  legal  effect  of  the  contract.'" 

This  obstacle  is  not  to  be  surmounted  by  a  nolle  prosequi,  which 
legitimately  disposes  of  no  more  than  a  subsequent  personal  abscision 
from  the  contract.''  But  the  law  is  held  more  according  to  reason 
and  convenience  in  the  States  of  Massachusetts  and  New  York,  where 

14T.  R.  611.  «3   Taunt.   313;   4  Ibid.  469;   Gow 

1       ''  Heberton  v.  Jepherson,  10  Barr  125.  235. 

"  Hogg  V.  Orgill,  10  Casey  344 ;  Rep-  '  3  Taunt.  313. 

pert  V.  Oolvin,  12  Wright  248.  »  1  Root's  Rep.  58. 

*  See  Gow  234,  5.  »  2  Johns.  Rep.  279. 

5  3  Taunt.  313 ;   4  Ibid.  469 ;  2  Ev.  >»  5  Esp.  N.  P.  C.  47 ;  s.  p.  3  Ibid.  76. 

Poth.  on  Oblig.  63,  n.  a. ;  see  Gow,  ut  sup.  "  Gram's  Appeal,  4  Watts  44. 
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it  has  been  decided,  in  opposition  to  the  above  authorities,  that  where 
infancy  is  thus  pleaded,  or  given  in  evidence  under  the  general  issue, 
at  the  trial,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the  infant, 
and  proceed  to  judgment  against  the  other  defendants.^  An  infant 
partner  is  not  compelled  to  plead  his  infancy  specially,  but  may  giv 
it  in  evidence  under  the  general  issue. ^ 

As  to  the  entry  of  a  nolle  prosequi  against  one  or  more  of  joir. 
adult  defendants,  it  is  said  that  a  nolle  prosequi  can  be  entered  as  to 
particular  defendants  only  where  there  has  been  a  severance  in  de- 
fence ;'  and  even  then,  not  to  use  them  as  witnesses  against  their  con- 
sent.* 

(6).  Dormant  Partner  Defendants. 

A  plea  in  abatement,  that  there  is  a  dormant  partner  not  joined  in 
the  suit,  who  is  concerned  in  interest  with  the  defendants,  will  not  in 
all  cases  hold  good ;  because,  generally  speaking,  the  right  of  the  cre- 
ditor to  proceed  against  such  a  partner  is  elective,  he  being  under  no 
obligation  to  consider  the  dormant  partner  as  his  debtor.'  But  this 
principle  does  not  extend  to  a  known  ostensible  partnership.  There 
he  not  only  may,  but  he  is  bound  to  bring  his  suit  against  each 
member  of  the  partnership ;  and  this,  whether  the  fact  of  partnership 
was  known  to  him  or  not,  at  the  time  the  contract  was  made.  The 
true  criterion  is  not,  whether  the  plaintiif  had  knowledge  of  the  part- 
nership at  the  time  he  made  his  contract,  but  whether  the  contract  was 
with  the  partnership,  i.  e.,  whether  the  partner  making  it  intended  it 
a  partnership  transaction,  and  it  came  within  the  scope  of  his  au- 
thority as  partner.  If,  however,  both  parties  make  the  contract  as 
individuals,  then,  as  the  partnership  could  not  be  charged,  neither 
shall  the  plaintiff  be  defeated  in  his  action  by  plea  in  abatement.^ 
Clark  V.  Holmes,'  and  Murray  v.  Somerville,*  was  the  case  of  an  indi- 
vidual contract.  The  action  was  for  money  had  and  received.  Plea 
in  abatement  that  the  promise  was  made  jointly  with  one  Stuart  and 
one  Montgomery,  who  are  both  alive.  Defendant  proved  he  had  two 
partners  of  those  names  in  America,  but  several  letters  from  him  to  the 
plaintiff  were  given  in  evidence,  which  were  signed  in  his  own  name, 
and  in  which  he  promised  to  pay  the  money  in  question.  Lord  Ellen- 
BOROUSH  held  the  letters  conclusive  evidence  that  the  debt  was  duo 
from  the  defendant  individually,  and  not  from  the  partnership.  It  is 
not  put  upon  the  ground  of  knowledge   of  the  plaintiff,  but  upon  the 

>  Beidman  v.    Vanderslioe,  2   Eawle  whom  only  are  served,  and  appear  and 

334  ;  5  Johns.  Rep.  160  ;  18  Johns.  478  ;  plead  to  issue,  the  plaintiif  cannot  com- 

1  Cowen  417  ;  see   also   2   Rand.   Rep.  pel  one  of  the  others,  not  served  nor  ap- 

478.  174;  1  Pickering  500.     In  Gram's  pearing,  to  testify  on  his  behalf. 
Appeal,    4    Watts    44,    Chief    Justice         But  that  the  admission  of  one  of  the 

Gibson  regrets  the  want  of  conformity  defendants  sued  as  a  partner,  that  he 

with  this  doctrine  in  Pennsylvania,  but  and  the  other  defendants  composed  the 

predicts  an  eventual  and  universal  adop-  firm,  is  evidence  :  Ibid, 
tion  of  it.  ^  Porter  v.  Cresson,  10  S.  &  R.  257  ; 

'  2  Lev.  144  ;  5  Johns.  Rep.  160  ;  see  MoKinney  v.  Mehaffey,  7  W.  &  S.  276  ; 

Stansbury  w.   Marks,  4  Dallas   130  ;   9  Peake's  N.  P.  0. 146  ;  3  Price  538 ;  Gow 

Johns.  141 ;  6  Cranch  231.  on  Partnership  194;  Wilson  v.  Wallace, 

'  Taylor   v.   Henderson,  17  S.   &  R.  8  S.  &  R.  55. 
457.  «  Alexander  v.  McGinn,  3  Watts  220. 

*  In  this  case,  Taylor  v.  Henderson,         '  3  Johns.  Rep.  148. 
17  S.  &  R.  453,  it  was  held  that,  in  a         ^2  Campbell  99. 
suit  against  several  partners,  some   of 
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nature  of  the  particular  transaction,  which  showed  that  it  was  intended 
as  an  individual  contract.  If,  on  the  trial,  the  jury  should  be  satisfied 
that  the  article  was  purchased  on  account  of  the  partnership,  the  plea 
is  sustained,  whether  the  plaintiff  knew  it  was  intended  for  the  partner- 
ship or  not.  The  reason  given  for  the  rule  that  the  defendant  must 
plead  in  abatement,  is  grounded  on  the  fact  that  plaintiff  may  not  know 
all  the  members  of  the  firm,  even  at  the  time  of  the  commencement  of 
the  suit.  For  this  reason  the  defendant  must  plead  the  nonjoinder  in 
abatement,  in  which  plea  he  is  bound  to  give  the  plaintiff  a  better 
writ.' 

A  creditor  may  proceed  against  a  dormant  partner  when  he  is  dis- 
covered, jointly  with  the  others,  notwithstanding  he  was  unknown  to  be 
a  partner  at  the  time  of  furnishing  the  subject-matter  of  the  debt ;  but 
he  is  not  bound  to  do  it,  inasmuch  as  the  dormant  partner  was  not  only 
not  an  ostensible  contracting  party,  but  his  interest  was  purposely  and 
professedly  concealed  :  nor  is  such  nonjoinder  ground  for  nonsuit.^ 

Where  a  secret  partnership  between  two  persons  exists,  a  prior  exe- 
cution on  a  judgment  against  the  one  carrying  on  the  business  pub- 
licly in  his  own  name,  levied  on  the  goods  belonging  to  the  firm,  is  to 
be  preferred  to  a  subsequent  execution  on  a  judgment  against  the  two 
partners  as  a  firm.' 

In  actions  quasi  ex  contractu,  it  is  not  clearly  established  whether 
a  plea  in  abatement  for  the  nonjoinder  of  parties  can  be  pleaded  ;  but 
the  majority  of  authorities  are  in  favor  of  such  a  plea.^  .In  actions  ex 
delicto,  or  for  torts  unconnected  with  contracts,  such  as  trespass, 
trover,  case  for  malfeasance,  and  the  like,  the  rule  is  clear  and  uni- 
form, that  a  plaintiff  may,  at  his  option,  consider  the  tort  or  trespass 
as  being  either  joint  or  several,  and  accordingly  sue  all  or  any  of  the 
tort-feasors  or  trespassers.^ 

The  acceptance  of  a  promissory  note  from  the  ostensible  partners  by 
one  unacquainted  with  the  existence  of  a  dormant  partner  will  not  pre- 
clude the  creditor  from  an  action  against  all  who  participated  in  the 
profits  of  the  partnership.^ 

A  dormant  partner  may  retire  from  a  firm,  without  giving  notice  of 
his  withdrawal,  and  henceforth  is  no  longer  liable  for  debts  which  the 
firm  may  contract.' 

(7).  Nolle  Prosequi. 

As  has  already  been  seen  in  a  former  chapter,^  in  actions  for  torts 
against  several  defendants,  the  plaintiff  may  at  any  time  before  final 
judgment  enter  a  nolle  prosequi  as  to  one  defendant,  and  proceed 
against  the  others.'  And  so  in  actions  upon^  contracts  against  several 
defendants,  one  of  whom  pleads  bankruptcy,  or  other  matter  in  his  per- 
sonal discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other  defendants.'"  But  a  nolle  prosequi  cannot 
be  entered  as  to  one  defendant  after  final  judgment  against  the  others." 

1  Alexander  «.  MoGiun,  3  Watts  220.     Kent,  C.  J.,  2  Johns.  Rep  365 

o.l  M','-  '^^^  =i^,7''-  *^2  '  1   ^°"g-  °  Hill  V.  Voorhies,  10  Harris' 68. 

371  ;  Wilson  v.  Wallace,   8   S.  &  R.  55,  '  Deford  y.  Reynolds,  12  Casev  325. 

per  Duncan,  J. ;  see  3  Price  538.  «  Vol.  I.  480,  to  which  the  reader  is 

''  Brown's  Appeal,  5  Harris  480.  referred. 

*  Gow  240 ;  3  Conn.  Rep.  198  ;  2  New  »  2  Tidd  736,  8th  ed 

Rep.  372,  454 ;  see  Gow  241-244.  '» Ibid. 

5  Gow  244,  5  ;  1  Johns.  Rep.  290,  per  "  2  Salk.  455. 
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And  it  seems  that  in  assumpsit,  or  other  action  upon  contract,  against 
several  defendants,  the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  one, 
unless  it  be  for  some  matter  operating  in  his  personal  discharge,  with- 
out releasing  the  others.'  So  in  assumpsit  against  three,  on  a  joint 
and  several  promissory  note,  two  pleaded  that  the  note  was  fraudulently 
obtained,  &c.,  whereupon  the  plaintiif  entered  a  nolle  prosequi  as  to 
them,  and  took  judgment  by  default  against  the  third,  it  was  held  that 
the  action  was  discontinued  as  to  all.'' 

In  the  Supreme  Court  of  the  United  States,'  a  doctrine  was  maintained 
by  the  court  (one  justice  dissenting)  somewhat  in  opposition  to  the  prac 
tice  as  usually  stated  by  the  English  writers.  The  case  was  this :  In 
an  action  on  a  joint  and  several  bond,  some  of  the  defendants  who  were 
sureties  severed  in  their  pleadings  from  the  principal,  and  a  trial  and 
verdict  were  had  against  them ;  afterwards,  the  principal  was  called 
upon  to  plead,  and  he  did  so  ;  judgment  was  then  entered  against  the 
sureties,  and  a  nolle  prosequi  against  the  principal.  To  this  judgment 
or  the  proceedings  no  exception  was  taken  in  the  court  below,  nor  was 
a  new  trial  asked  by  the  sureties.  The  court  held  that  there  is  no 
distinction  between  the  entry  of  a  nolle  prosequi  before  and  the  entry 
after  judgment,  as  applicable  to  this  case  ;  that  when  defendants  sever 
in  their  pleas  in  actions  on  contracts,  a  nolle  prosequi  ought  to  be 
allowed  against  one  defendant.* 

(8).  Nature  and  form  of  Judgment  against  Partners. 

(a)  Mow  to  be  entered  when  one  partner  is  dead,  insol- 
vent, or  makes  default. 

Judgment  cannot  be  entered  up  on  a  joint  warrant  of  attorney  against 
the  survivor  of  two  persons  by  whom  it  is  given  ;  ^  though,  where  given 
to  two  persons,  it  may  be  entered  up  by  the  survivor.'  Neither  can 
judgment  be  entered  up  against  two  defendants  on  a  warrant  of  attor- 
ney purporting  to  be  an  authority  to  confess  judgment  against  three 
persons,  one  of  whom  refused  to  execute.' 

In  cases  of  tort  and  contract  against  more  than  one,  the  final  judg- 
ment must  be  joint,  inasmuch  as  the  cause  of  action  is  joint;  it  is  not 
permitted  to  enter  separate  final  judgment  against  each  defendant.' 

When  suit  is  brought  against  several  partners  upon  a  sealed  instru- 
ment executed  by  one  for  all,  the  plaintiff  cannot  have  judgment  against 
the  partner  who  actually  executed  the  instrument  alone.' 

When  the  original  writ  is  only  served  on  one  of  several  joint  de- 
fendants, and  a  declaration  stating  the  return  is  filed  against  the  one 
served,  the  subsequent  proceedings  and  judgment  must  be  against  him 
alone ;  and  a  general  appearance  of  an  attorney  for  all  the  defendants 
entered,  by  placing  his  name  on  the  docket-entry  of  the  action  oppo- 
site to  their  names,  will  not  justify  a  joint  judgment  against  them.'" 
And  where  the  original  process  has  not  been  served  on  all  the  defend- 
ants, or,  if  served  on  all,  some  have  not  appeared,  and  the  plaintifi"  has 

'  Beidman   v.   VanderBliee,  2   Eawle  B.  Moore  145 ;  1  Chit.  Rep.  215,  a. 

334:  1   Wils.   89;   2   M.   &   S.   444;  6  «  2  M.  &  S.  76. 

Taunt   179  '  1  Chit.  Rep.  322. 

■'  3  Cowen  374.  *  Williams  w.  McFall,  2  S.  &  R.  281 ; 

'  1  Pet.  Rep.  46.  2  Randolph  446. 

*  See   Lacroix   v.  Macquart,  1  Miles  '  Hart  v.  Withers,  1  Pa.  R.  285. 

JO   ]^5g_  '"  Erdman  v.  Stahluecker,  12  S.  &  R. 

"'*  15  East  592;  7  Taunt.  453 ;  s.  c.  1  325. 
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declared  against  all,  he  may,  after  verdict  against  those  who  have  ap- 
peared, also  have  judgment  against  them.^  The  consequences  of  having 
declared  against  all  the  defendants,  are  obviated  by  taking  judgment 
only  against  those  who  were  served  with  process.^ 

In  assumpsit,  against  three  partners,  all  of  whom  have  been  served, 
if  one  only  appear  and  plead  to  issue,  the  plaintiffs  ought  to  take  a 
judgment  by  default  against  the  two  before  proceeding  to  trial  against 
the  other.  If  he  proceed  to  verdict  and  judgment  against  the  latter 
without  this,  it  will  be  erroneous,  and  he  cannot  be  relieved  by  entering 
a  nol.  pros,  against  the  two.' 

And  where  in  such  case  the  Supreme  Court  reversed  the  judgment 
against  the  partner  who  appeared,  they  refused  an  application  after- 
wards made,  to  amend  by  entering  judgment  against  the  two,  nunc,pro 
tunc,  although  the  latter  had  given  a  warrant  of  attorney  to  authorize 
such  judgment ;  the  partner  plaintiff  in  error  opposing  the  application.* 

If  in  an  action  against  several  defendants,  some  of  them  let  judg- 
ment go  by  default,  and  others  plead  to  issue,  who  succeed  at  the 
trial,  the  jury,  in  some  instances,  shall  assess  damages  against  the  de- 
fendants who  let  judgment  go  by  default,  and  in  others  not.  In  actions 
upon  contract,  the  plea  of  one  defendant,  for  the  most  part,  enures  to 
the  benefit  of  all ;  for  the  contract  being  entire,  the  plaintiff  must  suc- 
ceed upon  it  against  all  or  none  :  and  therefore  if  the  plaintiff  fail  at 
the  trial,  upon  the  plea  of  one  of  the  defendants,  he  cannot  have  judg, 
ment  against  the  others  who  suffered  judgment  by  default ;°  nor  against 
those  who  have  pleaded  in  bar  pleas  adjudged  insufficient,  in  which 
case  final  judgment  must  be  rendered  in  favor  of  all  the  defendants  for 
costs.^  But  in  actions  of  tort,  where  the  wrong  is  joint  and  several, 
the  distinction  seems  to  be  this,  that  where  the  plea  of  one  of  the 
defendants  is  such  as  shows  the  plaintiff  could  have  no  cause  of  action 
against  any  of  them,  there,  if  this  plea  be  found  against  the  plaintiff, 
it  shall  operate  to  the  benefit  of  all  the  defendants  ;  and  the  plaintiff 
cannot  have  judgment  against  those  who  let  judgment  go  by  default ; 
but  where  the  plea  merely  operates  in  discharge  of  the  party  pleading 
it,  there  it  shall  not  operate  to  the  benefit  of  the  other  defendants,  but 
notwithstanding  such  plea  be  found  against  the  plaintiff,  he  may  have 
judgment  against  the  other  defendants.^  In  an  action  of  debt  against 
two,  if  one  confess  the  action,  and  the  other  plead  a  release,  the  plain- 
tiff shall  not  have  judgment  against  him  who  confessed  the  action  till 
the  issue  be  tried.*  So  in  assumpsit  against  two  upon  a  joint  contract, 
if  one  of  the  defendants  confess  judgment  for  a  certain  sum,  and  the 
other  plead  the  general  issue,  go  on  to  trial,  and  a  verdict  pass  against 
him  for  a  smaller  sura,  judgment  cannot  be  entered  on  the  verdict,  nor 
can  judgment  be  entered  for  such  defendant,  but  the  judgment  con- 
fessed will  stand  against  him  who  confessed  it;'  for  by  taking  the 
confession  of  judgment,  the  plaintiff  severed  the  joint  action,  and  ad- 
mitted it  to  be  separate,  and  thereby  put  it  out  of  his  power  to  enter 

1  Taylor  ».  Henderson,  17   S.   &  R.         «  2  Day's  Rep.  272. 
453.  '  2  Tidd  926,  8th  ed. 

2  Ibid.  458.  «  Williams  v.  McFall,  2  S.  &  R.  281 ; 
»  Nelson  v.  Lloyd,  9  Watts  22 ;  O'Neal    14  Vin.  Abr.  600. 

t).  O'Neal,  4  W.  &  S.  130.  »  Williams  v.  McFall,  2  S.  &  R.  280; 

*  Ibid.  see  4  W.  &  S.  180; 

6  2  Tidd  926,  8th  ed. ;  see  Vol.  I.  411. 
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anotlier  judgment  while  that  is  in  force/  because  there  cannot  be  two 
judgments  for  different  sums  on  a  joint  contract. 

A  judgment  against  a  firm  entered  on  the  judgment-docket,  without 
setting  forth  the  Christian  names  of  the  several  partners,  is  without 
effect  as  a  lien,  so  far  as  respects  subsequent  purchasers  and  encum- 
brancers.^ 

But  as  between  the  parties  the  entry  upon  the  judgment-docket  is 
not  necessary  to  create  a  lien  upon  the  defendant's  real  estate.  The 
only  effect  of  a  defective  entry  is  a  failure  to  give  notice  to  subsequent 
purchasers  and  encumbrancers.' 

(b)  Effect  of  judgment  taken  against  one  partner  upon  claim  as 
to  others. 

As  has  already  been  more  than  once  stated,  at  common  law,  a  final 
judgment  taken  against  one  co-debtor,  discharged  the  other.  To 
remedy  this  difficulty  the  following  legislation  has  been  had : — 

Act  of  the  6th  of  April  1830.^  In  all  suits  now  pending,  or  here- 
after brought  in  any  court  of  record  in  this  commonwealth,  against 
joint  and  several  obligors,  copartners,  promissors,  or  the  endorsers  of 
promissory  notes,  in  which  the  writ  or  process  has  not  been,  or  may 
not  be  served  on  all  the  defendants,  and  judgments  may  be  obtained 
against  those  served  with  process,  such  writ,  process,  or  judgment, 
shall  not  be  a  bar  to  recovery  in  another  suit  against  the  defendant  or 
defendants  not  served  with  process.     §  1. 

From  and  after  the  passing  of  this  act,  in  all  cases  of  amicable  con- 
fession of  judgment  by  one  or  more  of  several  obligors,  copartners,  or 
promissors,  or  the  endorsers  of  promissory  notes,  such  judgment  shall 
not  he  a  bar  to  recovery  in  such  suit  or  suits  as  may  have  to  be  brought 
against  those  who  refuse  to  confess  judgment.     §  2. 

Act  of  April  11th  1848,  §  5.°  Where  a  judgment  shall  be  hereafter 
recovered  against  one  or  more  of  several  copartners,  or  joint  and  seve- 
ral obligors,  promissors,  or  contractors,  without  any  plea  in  abatement, 
that  all  the  parties  to  the  instrument  or  contract  on  which  the  suit  is 
founded,  are  not  made  parties  thereto,  such  judgment  shall  not  be  a 
bar  to  a  recovery  in  any  subsequent  suit  or  suits  against  any  person 
or  persons,  who  might  have  been  joined  in  the  action  in  which  such 
judgment  was  obtained,  whether  the  same  shall  be  obtained  amicably 
or  by  adversary  process. 

Though  the  Act  of  6th  April  1880  appears  to  be  confined  by  its 
terms  to  actions  against  joint  and  several  obligors,  yet  it  has  been  held 
to  extend  to  the  case  of  joint  obligors  ;  and  the  act  is  comprehensive 
enough  to  cover  every  failure  of  service  of  process  on  any  of  them, 
whether  arising  from  impossibility,  accident,  negligence  of  the  officer, 
or  design  of  the  defendant,  provided  the  plaintiff  does  all  that  is  incum- 
bent on  him  to  do  to  serve  all  the  defendants  with  the  process.  He  is 
not  debarred  from  the  benefits  of  this  act  by  accepting  the  voluntary 
appearance  of  some  of  the  defendants,  and  proceeding  to  judgment 
and  execution  against  them,  unless  he  has  prevented  service  of  the  writ 
upon  the  party  not  appearing.^ 

■  Williams  v.  MoFall,  2  S.  &  R.  282.  *  Purd.  Dig.  578,  pi.  38,  Pamph.  L. 

'  York  Bank's  Appeal,  12  Casey  458  ;  536. 

Smith's  Appeal,  11  Wright  128.  *  Ibid.  577,  pi.  34,  Pamph.  L.  277. 

2  Ibid.  ^  Moore  v.  Hepburn,  5  Barr  399. 
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Notwithstanding  these  acts,  there  are  several  cases  to'  which  the  old 
law  still  applies.  Thus,  where,  in  an  action  on  a  note  against  A.  and 
B.  as  partners,  there  was  an  award  for  the  plaintiff,  and  after  an  appeal 
by  B.  alone,  and  a  verdict  and  judgment  for  him,  on  the  ground  that 
there  was  no  partnership,  such  judgment  is  a  bar  to  further  proceed- 
ings against  either  on  the  notes,  though,  it  seems,  not  against  A.  on 
the  original  cause  of  action.' 

So  a  judgment  taken  for  want  of  a  sufficient  affidavit  of  defence 
against  one  partner,  relieves  the  other. ^ 

Since  the  Act  of  1830,  a  judgment  against  a  partner  served  is  not  a, 
bar  to  a  subsequent  action  on  the  same  note  against  the  other  defend 
ant,  upon  whom  process  was  not  served,  although  an  execution  had 
issued  upon  the  first  judgment  from  the  justice  before  -ffhom  the  judg- 
ment was  obtained.* 

The  act,  it  will  be  observed,  only  authorizes  process  against  the 
defendant  who  was  not  served  with  it  in  the  first  suit.^ 

A  note  under  seal,  with  a  warrant  to  confess  judgment,  of  one 
partner,  for  a  simple  contract  debt  of  the  firm,  accepted  upon  the  terms, 
"  when  paid  to  be  in  full,"  is  not  an  extinguishment  of  the  original 
debt,  nor  is  a  judgment  entered  on  it  a  bar  to  a  subsequent  action 
against  the  firm.' 

Signing  judgment  against  one  defendant  only,  in  an  action  against 
two,  upon  both  of  whom  the  process  has  been  served,  the  other  is  irre- 
vocably released  ;  and  no  measure  taken  to  bring  him  in  again  could 
be  successful.^  A  subsequent  judgment,  therefore,  against  the  other 
defendant,  would  be  incurably  irregular .'^ 

As  two  or  more  defendants  sued  and  served  with  process  in  contract, 
may  sever  in  pleading,  as  they  may  in  tort,  a  judgment  against  one  on 
his  plea  or  demurrer,  cannot  bind  or  affect  the  others  ;  though  if  it  be 
in  their  favor  it  will  accrue  to  their  benefit,  because  it  is  by  this  result 
shown  that  the  plaintiff  has  failed  to  prove  a  joint  liability  as  alleged. 
He  is  entitled  to  but  one  final  judgment,  which,  to  be  regular,  ought 
to  be  against  all.  Where  a  plaintiff  proceeds  against  one  to  final 
judgment,  the  other  defendants  cannot  be  proceeded  against  in  that 
action,  unless  an  interlocutory  judgment  has  been  first  taken  against 
them ;  and,  as  it  affects  his  rights  to  contribution  against  the  latter, 

^  Hayes  v.  Giidykunst,  1  Jones  221.  or  the  endorsers  of  promissory  notes, 
'  Welsh  V.  Hirst.  D.  C.  Saturday,  such  judgments  shall  not  be  a  bar  k>  re- 
March  23d  1850.  Rule  for  judgment,  cover  in  such  suit  or  suits  as  may  have 
I'er  curiam.  This  is  an  action  against  to  be  brought  against  those  vrho  refuse 
several  partners.  One  of  the  partners,  to  confess  judgment."  Besides  that 
John  S.  Clark,  filed  an  affidavit  of  de-  the  words  plainly  refer  to  a  confession 
fence,  admitting  S300  to  be  due,  and  in  an  amicable  suit,  it  is  also  clear  that 
adding,  "  for  which  sum  of  1300  the  in  such  case  the  act  has  reference  to  sub- 
plaintiff  above  named  can  take  judg-  sequent  separate  actions  against  the  par- 
ment."  The  plaintiff  then  took  a  judg-  ties.  R.  D.  See  also  Moses  v.  DuUes, 
ment  against  Clark  for  the  amount  admit-  8  Leg.  Int.  14. 

ted  to  be  due.     We  think  that  such  judg-         '  Vanemen  v.  Herdman,  3  Watts  202. 
ment  is  a  bar  to  any  furthfer  proceedings         *  See  Ibid.  204 ;  Beltzhoover  v.  Com- 

against  the  other  partners.     It  is  sup-  monwealth,  1  Watts  126. 
posed   that  this   case   falls  within   the         '  Wallace  ».  Fairman,  4  Watts  378. 
provisions  of  the  2d  section  of  the  Act  of         '  Williams  v.  McFall,  2  S.  &  R.  280  ; 

April  6th  1830,  by  which  it  is  enacted  Beltzhoover  v.  Commonwealth,  1  Watts 

'  that   "  in  all  cases  of  amicable  confes-  126. 
sion  of  judgment,  by  one  or  more  of  sev-         '  Shively  w.   United  States,  5  Watta 

eral  obligors,  copartners,  or  promissors,  332. 
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the  former  can  complain  of  the  juflgment  ag;ainst  him  as  erroneous, 
and  it  will  be  reversed  on  error.  The  difficulty  produced  by  this 
blunder,  does  not  end  here,  because  it  is  settled  that,  in  such  case,  it 
cannot  be  cured  after  reversal,  even  by  the  confession  of  judgment  in 
the  action  by  the  two  discharged  defendants,  unless  the  other  defend- 
ant consent  thereto.  It  is  a  rule  that  a  judgment  upon  a  general  ver-  . 
diet,  and  in  conformity  to  it,  cannot  be  thus  modified  above,  so  as  to 
correct  such  error  in  the  court  below.' 

The  second  writ  should  be  issued  only  against  the  defendant  not 
served.^     And  from  the  same  forum.' 

"  It  has  been  repeatedly  held  that  in  actions  upon  joint  contracts  if 
one  defendant  be  defaulted  and  the  other  go  to  trial  on  a  defence  per- 
sonal to  himself,  a  judgment  in  his  favor  does  not  discharge  the  de- 
faulted defendant.  The  plaintiff  may  enter  a  nolle  prosequi  against 
the  defendant  who  pleads  matter  in  his  personal  discharge,  and  thus,  he 
becomes  no  longer  a  party  to  the  record  :  1  Williams's  Saunders  207  a  ; 
Salmon  v.  Smith,  and  cases  cited  in  1  Greenleaf 's  Evidence,  §  356. 
The  effect  of  the  judgment  depends  on  the  character  of  the  plea.  If 
the  defence  be  not  peculiar  to  the  defendant,  who  pleads  to  issue  matter 
in  his  personal  discharge,  and  such  as  he  only  can  set  up,  his  success 
must  destroy  the  judgment  obtained  against  his  co-defendant  by  de- 
fault ;  for  if  it  were  not  so,  the  record  would  show  a  judgment  against 
one  of  the  defendants  upon  a  state  of  facts  which  the  same  record  con- 
clusively establishes  as  having  no  existence.  This  would  be  an 
absurdity  not  to  be  tolerated.  In  a  suit  against  two  upon  a  joint  con- 
tract, ordinarily  there  can  be  no  recovery  against  one,  because  neither 
is  liable  if  the  contract  was  not  the  joint  contract  of  both.  And  it  is 
only  when  one  sets  up  a  defence  that  the  other  cannot  use  that  the 
case  is  otherwise.  Then  if  one  defendant  pleads  '  infancy,'  or  a 
'  certificate  in  bankruptcy,'  '  ne  ungues  executor,'  or  '  that  he  was 
a  surety  in  the  contract,  and  that  he  has  been  discharged  in  equity  by 
the  conduct  of  the  creditor,'  if  he  succeeds  in  maintaining  his  plea,  a 
judgment  in  his  favor  does  not  relieve  his  defaulted  co-defendant.  In 
such  a  case  there  is  no  contradiction  on  the  record.  On  the  other 
hand  the  general  rule  is,  as  stated,  that  when  the  plea  of  the  co-defend- 
ant who  goes  to  trial  would  have  equally  availed  his  defaulted  co-de- 
fendant had  he  joined  in  pleading,  it  will,  if  maintained,  sweep  away 
the  judgment  obtained  by  default.  This  was  held  in  Pipe  v.  Steele 
&  Harvey,  2  Ad.  &  E.  N.  S.  733.  It  was  assumpsit  upon  two  bills  of 
exchange  against  Harvey  and  Steele.  Harvey  suffered  judgment  by 
default.  Steele  pleaded,  among  other  things,  that  Harvey  was  in. part- 
nership with  him,  and  drew  the  two  bills  without  his  knowledge,  in 
fraud  of  the  partnership,  for  his  own  private  purposes,  whereof  the 
plaintiff  had  notice,  and  that  neither  the  partnership  nor  Steele  had 
received  any  value.  On  the  trial  Harvey  was  permitted  to  testify  for 
the  plaintiff  against  Steele,- and  the  Court  of  King's  Bench  ruled  the 
admission  to  be  right. 

"  Lord  Denman,  in  delivering  the  judgment  of  the  court,  after 
remarking  that  the  objection  that  the  witness  was  a  party  to  the 
record  had  been  deliberately  overruled  in  Warrall  v.  Jones,  7  Bingh. 

'  Nelson  v.  Lloyd,  9  Watts  23-24.    See         '  Magaw  v.  Clark,  6  Watts  528. 
Williams  v.  MoFall,  2  S.  &  R.  280.  '  Waan  v.  Pattengale,  2  Harris  313. 
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795,  proceeded  to  say  that  it  was  a  question  of  interest.  He  referred 
to  the  case  of  Green  v.  Sutton,  2  Moody  &  R.  269,  where  Lord  Abin- 
GER  rejected  a  person  so  situated,  on  the  ground  that  having  admitted 
himself  liable  by  suffering  a  judgment  by  default,  he  is  directly  inte- 
rested in  throwing  a  part  of  the  burden  on  another,  and  he  added  that 
'  if  the  joint  liability  were  an  established  fact  at  the  time  when  the 
witness  is  called  this  argument  would  be  conclusive.  But,  on  the  con- 
trary, it  is  the  very  fact  in  issue,  acd  the  witness's  interest  is  that  it 
may  not  be  established,  because  unless  it  is,  no  judgment  can  be  had 
against  him  in  this  action.  He  indeed,  after  suffering  judgment  by 
default,  may  have  little  ground  for  expecting  that  he  will  ultimately 
escape  the  consequences  of  a  joint  liability ;  but  his  conduct  even  in 
that  respect  might  admit  of  explanation.  He  might  say  it  occurred 
through  an  oversight,  or  his  motive  may  have  been  to  save  the  expense 
of  his  disputing  what  he  was  aware  that  his  co-defendant  would  be  able 
to  disprove.  This  is  the  very  issue  which  that  defendant  is  actually 
maintaining  ;  if  successfully,  this  witness  shares  the  fruit  of  his  victory, 
for  the  judgment  will  be  in  favor  of  both.'  Our  own  case  of  Hayes  v. 
Gudykunst,'  though  turning  upon  different  questions,  recognises  the 
principle  of  Pipe  v.  Steele  &  Harvey.  The  suit  was  upon  a  collateral 
promise,  but  there  had  been  a  previous  suit  against  Wetzel  and  Gudy- 
kunst  upon  a  note  signed  by  Wetzel  with  his  own  name  and  that  of 
Gudykunst,  who  was  alleged  to  be  a  silent  partner.  That  previous 
case  had  been  arbitrated  and  an  award  had  been  made  against  both 
Wetzel  and  Gudykunst,  from  which  the  latter  appealed.  Wetzel  did 
not  appeal.  At  the  trial  Gudykunst  pleaded  non  assumpsit  and  denied 
the  partnership,  and  on  that  issue  obtained  a  verdict  and  judgment  in 
his  favor.  Upon  such  a  state  of  facts  this  court  decided  that  Wetzel 
remained  answerable  for  the  debt  on  the  original  cause  of  action,  for, 
by  the  finding  of  the  jury  the  judgment  against  Wetzel,  though  unap- 
pealed  from,  is  swept  away."  ^ 

The  court  will  not  order  a  judgment  to  be  vacated  because  the  plain- 
tiff thinks  he  has  discovered  a  partner  of  the  defendant,  to  enable  the 
plaintiff  to  sue  the  defendant  and  such  supposed  partner.^ 

(9).  Enforcing  of  Judgments  against  Partners,  and  herein  of 
Executions. 

In  executing  a  joint  judgment  no  difficulty  arises ;  the  whole  of  the 
personal  or  real  estate  of  the  partnership,  or  a  sufficient  quantity  thereof 
to  satisfy  the  judgment  and  costs,  may  be  seized  and  sold  under  a  writ 
oi  fieri  facias,  in  the  same  manner  as  if  it  were  the  sole  property  of 
one  defendant,  against  whom  a  separate  judgment  had  been  obtained. 
Besides  the  right  possessed  by  the  judgment-creditor  against  the  joint 
property,  he  may  also  seize  the  separate  effects  of  each  or  any  of  the 
individual  partners.*  He  may  likewise  sue  out  a  joint  writ  of  capias 
ad  satisfaciendum,  and  execute  it  upon  the  persons  of  all  or  any  of 
the  partners.^  Where  a  creditor  has  separate  judgments  against  each 
of  two  pa,rtners,  the  partnership  property  will  be  bound  to  the  same 
extent  as  if  the  amount  of  both  judgments  had  been  included  in  a  joint 

1 1  Jooes  221  ■"  Per  Lord  Eldon,  6  Ves.   119,  1  B. 

bwanzey  v.  Parker,  14  Wright  451.  &  P.  547  ;  5  Cranch  34 

S™NG,J.  'Gow   269,270.     Per  Tilqhman,  C. 

'  1  Ilalstead  153.  J. ;  Bell  v.  Newman,  5  S  &  K  Sb 
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judgment  against  both  partners.'  But  where  a  judgment  is  obtained 
against  an  individual  partner  who  has  an  interest  in  the  capital,^  for 
his  separate  debt,  and  the  creditor,  after  taking  out  execution,  seeks  to 
enforce  it  against  the  joint  property  (for  he  has  an  election,  either  to 
take  the  separate  estate  of  his  debtor,  or  his  debtor's  share  of  the  joint 
estate),  it  seems  to  be  very  difficult  to  determine  with  certainty  in  what 
manner  it  is  to  be  done.  The  weight  of  authority  is,  that  a  judgment- 
creditor  of  any  one  partner  may  take  the  latter's  undivided  share  and 
interest  in  the  partnership  property,  which  the  sheriff  may  sell,  and  the 
vendee  will  be  tenant  in  common  with  the  other  partner  or  partners.^ 
Thus,  a  partner  having  confessed  judgment  against  the  firm,  an  execu- 
tion was  issued  and  levied  upon  the  partnership  property,  but  before 
sale  was  satisfied  by  the  partners  ;  the  judgment  was  afterwards  set 
aside  as  to  the  partners  who  did  not  confess  judgment ;  in  an  action 
against  the  sherifi^by  the  plaintiff  in  the  execution,  it  was  held  that  the 
sheriff  was  not  relieved  from  liability,  by  reason  of  the  judgment  being 
set  aside  as  to  some  of  the  partners,  and  that  the  plaintiff  was  entitled 
to  receive  such  proceeds  of  the  execution  as  came  from  the  separate 
estate  of  the  partner  confessing  judgment,  as  prell  as  such  as  came  from 
the  joint  effects  of  the  firm,  excepting,  however,  what  was  made  from 
the  separate  estate  of  the  partners  not  personally  bound. ^ 

A  sale  of  partnership  property  on  execution  issued  upon  a  judgment 
confessed  by  one  partner  alone  against  the  firm  for  a  partnership  debt, 
will  vest  a  good  title  to  the  property  in  the  purchaser,  and  such 
execution  being  the  first  lien,  will  be  entitled  to  the  proceeds  of  the 
sale.^ 

One  partner  has  power  to  confess  a  judgment  against  the  firm  for  a 
partnership  debt,  but  such  judgment  will  not  affect  the  persons  or 
separate  estate  of  the  other  partners.^ 

It  has  been  held  that  the  levy  under  the  execution  transfers  no  part  of 
the  joint  property  ;  it  merely  gives  a  right  to  an  account,  each  partner 
having  an  interest,  not  in  the  whole,  but  in  the  surplus  merely.'' 
Where  partnership  property  was  sold  on  separate  executions  against 
the  individual  partners  at  the  same  time  by  a  joint  sale,  the  fund  must 
be  distributed  subject  to  the  settlement  of  the  accounts  between  the 
partners.*  Though  the  interest  of  a  copartner  in  partnership  property 
may  "be  taken  in  execution  and  sold  for  his  debts,  yet  the  sale  is  sub- 
ject to  the  rights  of  partnership  creditors,  and  the  purchaser  is  enti- 
tled to  an  account  and  not  to  the  possession  of  the  goods.'     An  execu- 

1  Kelly's    Appeal,   4   Harris    59  ;   5  v.  Stauffer,  1  Pa.  R.  198  ;  15  Johns.  180  ; 

Johns.  Ch.  Kep.  320.  2  Conn.  Rep.  516. 

''Where   the   interest  of  a    dormant         *  Harper  u.  Fox,  7  W.  &  S.  142  ;  Bitzer 

partner  is  confined  to  the  profits,  and  v.  Shunk,  1  W.  &  S.  341 ;  Cash  v.  Tozer, 

does  not  extend  to  the  capital,  his  sepa-  1  W.  &  S.  525;   Castle  v.   Reynolds,    10 

rate    creditor    cannot    issue    execution  Watts  51. 

against   the   effects  of  the  partnership         *  Grier  v.  Hood,  1  Casey  430. 
even  subject  to  au  account.     Per  Lord         "  Ibid. 

ELDO^f,  17  Ves.  404.  '  Post,  639  ;   17   Yes.  201  ;   1  Pet.  C 

3  Harper  v.  Fox,  7  W.  &  S.  142  ;  Bitzer  C.  R.  460  ;  16  Johns.  106  ;  Knox  v.  Sum- 

K.  Shunk,  1  W.  &  S.  341  ;  Cash  y.  Tozer,  1  mers,  4  Yeates  477  :  6  Mass.  242,  271  ; 

W.  &  S.  525  ;  Castle  v.  Reynolds,  10  Watts  11  Ibid.  249,  472. 
51 ;  Gow   272,   273.     Per  Roane,  J.,  6         *  Cooper's  Appeal,  2  Casey  262. 
Munf.    113.     Per  McKean,   C.J.  278;  '  Lothrop   v,    Wightman,   5    Wright 

McCarty  v.  Emlen,  2  Dallas  277  ;  Doner  297. 
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tion-creditor  of  one  of  two  partners  may  levy  upon  partnership  effects 
as  well  as  upon  other  personal  property  of  his  debtor,  though  the 
goods  in  specie  are  not  bound  thereby,  nor  do  they  pass  by  sale  under 
the  writ,  but  only  the  interest  of  the  debtor  in  final  settlement  of  part- 
nership accounts,  and  a  concealment  of  that  interest  is  fraudulent.'' 
The  partnership  debts  must  be  first  paid  ;  if  the  joint  estate  be  insol- 
vent, the  separate  creditor  cannot  reap  the  fruits  of  his  judgment.' 
An  account  must  likewise  be  taken  between  the  partnership  and  the 
individual  partner,  for,  until  that  be  taken,  his  interest  in  the  surplus 
of  the  joint  eflFects  cannot  be  ascertained,'  and  the  vendee  will  only 
succeed  to  the  share  due  to  the  defendant  upon  a  balance  being  struck, 
after  the  joint  debts  are  provided  for.  A  preference  exists  in  favor  of  " 
the  joint  creditors,  founded  on  no  merits  of  their  own,  but  on  the  equity 
which  springs  from  the  nature  of  the  contract  between  the  partners 
themselves.*  The  execution  of  a  partnership  creditor  is  entitled  to  a 
preference  over  an  individual  execution,  where  the  firm  property  is  sold 
only  through  the  equity  of  the  partners  to  have  the  firm  assets  applied 
to  the  firm  debts.'  In  England,  such  account  is  taken  in  chancery, 
and  the  quantum  of  interest  of  the  partner  who  is  sued  ascertained  ; 
for,  although  its  courts  of  law  assume  to  award  execution  on  the  equita- 
ble principles  above  stated,  their  powers  are  inadequate  to  the  accom- 
plishment of  their  intention.  The  question  then  arises,  what  are  the 
powers  of  the  courts  of  law  of  Pennsylvania,  which  has  no  Court  of 
Equity  in  its  system,  and  whether  they  can  restrain  an  execution  against 
partnership  effects,  and  direct  an  inquiry  as  to  the  interest  or  surplus 
of  the  partner  whose  share  has  been  seized  by  the  sheriff?  Where  the 
parties  consent,  or  do  not  object  to  the  interference  of  a  court  of  law, 
in  this  respect,  there  seems  to  be  no  doubt  that  such  a  court  may  act 
here,  as  a  Court  of  Equity,  for  even  the  Court  of  King's  Bench,  in 
England,  has  in  such  case  interfered.  Thus,  the  last-mentioned  court 
suspended  an  execution,  and  directed  the  master  to  take  an  account  of 
the  share  of  the  partnership  effects,  to  which  the  assignees  of  the  other 
partner  (he  having  become  bankrupt)  were  entitled,  and  ordered  the 
sheriff  to  pay  a  part  of  the  money  levied,  equal  to  the  amount  of  such 
share,  to  the  assignees.^  But  no  objection  was  made  in  this  case  to 
the  sale,  by  the  party  applying,  or  to  an  account  being  taken  by  the 
master,  by  the  party  levying.  Where  the  plaintiff  in  the  execution 
objects  to  such  a  reference,  a  court  of  law  in  England,  having  no  juris- 
diction to  direct  a  partnership  account  to  be  taken,  cannot  interfere, 
since,  without  the  consent  of  all  parties,  it  has  no  power  to  authorize 
its  officers  to  inquire  into  such  matters  of  account  as  are  the  proper 
subjects  of  investigation  in  a  Court  of  Equity  ;  unless,  indeed,  an  im- 
proper use  is  made  of  the  process  of  the  court ;  for,  if  it  appear  to 
have  been  resorted  to  for  the  purpose  of  oppression,  it  may  afford 
ground  for  the  interposition  of  the  court.'     If,  then,  this  consent  be 

•  Smith  V.  Emerson,  7  Wright  456.  »  Cope's  Appeal,  3  Wright  284 

2  Doner   o.   Stauffer,  1   Pa.   R.    198 ;         «  Doug.  650. 

Snodgrass's  Appeal,  1  Harris  474 ;  4  Ves.         '  3  B.  &  P.  289  ;  Gow  275-6.     The 

396,  S.  C.  ;  15  Ibid,  in  note.  courts  of  Philadelphia  county  have  now 

Ibid. ;  2  Ves.  &  Bea.  301 ;  Knox  v.  under  the  Act  of  the  16th  of  June  1836 

Summers,  4  Yeates  478.  the  jurisdiction  and  powers  of  a  Court 

'  Doner  v.   Stauffer,  1   Pa.   R.    198 ;  of  Chancery   over  partnerships   of    all 

Snodgrass's  Appeal,  1  Harris  474.  kinds.     See  Vol.  I.  69,  et  seq 
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■wanting  in  a  case  occurring  in  this  State,  the  remedy  open  to  the  pur- 
chaser will  he  by  bill  in  equity  or  an  action  of  account-render  against 
the  partner  who  remains,  for  the  purpose  of  determining  the  interest 
■which  the  plaintiff  is  entitled  to  from  his  purchase  under  the  execu- 
tion.' The  Court  of  C.  B.  also  refused  leave  upon  the  application  of 
partnership  creditors,  to  the  sheriff  to  suspend  his  return  to  the  writ 
of  execution,  so  as  to  enable  them  to  obtain  an  account  in  equity, 
■whereby  the  specific  interest  of  the  debtor  or  the  judgment  would  be 
ascertained,  and  the  necessity  of  a  sale  determined.^  The  proper  and 
safest  line  of  conduct  for  the  sheriff,  in  such  a  case,  to  pursue  is,  to 
put  some  person  in  possession  of  the  defendant's  share  as  vendee,  leav- 
ing him  and  the  parties  interested  to  contest  the  matter  in  a  Court  of 
Equity.'  If  the  sheriff  be  called  upon  to  discharge  his  duty,  he  is 
bound  to  seize  and  sell  whatever  interest  the  individual  partners  may 
have  in  the  joint  property  ;  if  he  do  not  possess  any  interest,  or  if, 
possessing  an  interest,  it  has  been  seized  under  a  prior  writ  of  execu- 
tion, and  therefore  is  in  the  custody  of  the  law,  the  sheriff  must  return 
nulla  bona.*"  But  the  interest  or  share  of  the  other  partners  not  being 
affected  by  a  writ  of  execution  executed  against  the  joint  effects,  in 
respect  of  the  separate  interest  of  the  defendant  named  in  the  writ,  it 
follows  that,  if  after  a  levy  made  under  that  writ,  writs  of  execution 
should  likewise  be  issued  against  any  of  the  other  partners,  the  sheriff 
must  seize  their  shares,  and  if,  instead  of  doing  so,  he  return  nulla 
bona,  such  return  will  be  false,  and  he  ■will  be  liable  to  an  action  for 
making  it.° 

An  officer  having  executions  in  his  hands  against  a  firm  and  against 
one  partner  separately,  after  having  sold  the  firm  property  to  an  amount 
more  than  sufficient  to  pay  the  executions  of  the  joint  creditors,  may 
apply  the  residue  to  the  payment  of  the  executions  of  the  separate 
creditors.^ 

Where  there  are  partnership  and  separate  creditors,  and  partnership 
and  separate  property,  and  the  firm  is  insolvent,  each  class  has  priority 
upon  its  respective  estate,  and  must  first  resort  to  it  for  payment ;  after 
satisfaction  of  the  claim  of  either  class,  the  other  may  come  upon  the 
residue,  according  to  its  several  legal  and  equitable  rights.^ 

Upon  the  sale  of  the  real  estate  of  one  of  two  partners,  and  the 
appropriation  of  the  proceeds  to  the  payment  of  a  judgment  against 
both,  a  subsequent  judgment-creditor  of  that  partner  whose  separate 
estate  was  sold,  is  not  entitled  to  be  substituted  as  plaintiff  in  the  judg- 
ment to  which  the  money  was  appropriated,  so  as  to  enable  him  to  pro- 
ceed against  the  other  partner,  unless  it  shall  have  been  made  to  appear 
that  he  whose  separate  property  was  sold,  was  at  the  time  the  creditor 
partner  of  the  firm.*     Judge  Kennedy,  delivering  the  opinion  of  the 

•  McFadden  v.  Hunt,  5  W.  &  S.  468.  MoCarty  v.  Emlen,  2  Dallas  277,  S.  C.  ; 

If,  however,  a  foreiga  attachment  be  laid  Ibid.  2  Yeates  190  ;  2  Har.  &  McHen.  03. 

on  the  partnership  effects  of  two  foreign  '^  3   B.  &  P.  288.     But  see  the  case 

partners,  by  a  citizen  of  this  State,  for  a  in  K.  B.  cited  by  Best,  Serg.,  arg. 

debt  due  to  the  latter  by  one  of  the  part-  "  Per  curiam,  Ibid, 

ners,  one-half  of  the  effects  attached  may  *  1  Show.  169  ;  Gow  270-1. 

be  sold,   and  the  money  paid  to  the  at-  ^1  Show.  169. 

taohing  creditor  without  the  neceessity  °  Brooke  v.  Evans,  5  Watts  198. 

of  a  previous  ascertainment  of  the  ac-  '  Black's  Appeal,  8  Wright  503. 

count  as   between  the   partners,  or  as  ^  Sterling  v.  Brightbill,  5  Watts  229. 
between  them  and  their  joint  creditor: 
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court,  said  :  "  If  this  were  the  ordinary  case,  where  the  first  of  two  or 
more  judgment  or  other  lien-creditors  of  the  same  person,  having  two 
funds  from  which  he  may  satisfy  his  debt,  and  the  others  being  posterior 
in  point  of  time,  having  only  one  of  the  funds  within  their  reach,  the 
court  might  interfere  so  as  to  give  the  junior  creditors  the  benefit  of 
the  security  of  the  first,  upon  their  paying  him  the  amount  thereof,  and 
permit  them  to  use  it  against  that  fund,  upon  which  they  had  no  claim 
under  their  own  securities,  for  the  purpose  of  rendering  all  effective. 
But  that  is  not  this  case  ;  it  is  of  a  more  complex:  character.  The  first 
judgment-creditor  here  is  the  creditor  of  two  persons  who  stood  upon 
the  record  as  joint  debtors,  both  owning  separate  real  estates  at  the 
time  of  the  rendition  of  the  judgment,  which  became  bound  by  it ;  and 
the  other  creditors  are,  some  of  them,  the  separate  creditors  of  one  only 
of  these  two  debtors,  and  the  rest  of  the  other.  In  the  ordinary  case 
first  mentioned,  there  being  but  one  and  the  same  debtor,  he,  of  course, 
stands  in  the  same  relative  situation  to  each  of  his  creditors ;  their 
claims  are  alike  just  as  against  him,  and  it  can  make  no  difference  to 
him  how  the  funds  are  marshalled  in  their  application  to  the  payment 
of  his  debts.  He  can  have  no  good  reason  to  object  to  them,  who  are 
posterior  in  point  of  time,  being  subrogated  to  the  rights  of  the  first  for 
the  purpose  of  obtaining  payment  of  their  claims.  But  it  is  obvious 
that  where  the  second  fund,  which  the  first  creditor  has  for  the  pay- 
ment of  his  debt,  is  the  estate  of  a  second  person,  who  is  not  the  debtor 
of  the  one  claiming  to  be  subrogated  to  the  rights  of  the  first  creditor, 
that  this  second  person  may  have  rights  which  would  render  it  very 
unjust  and  inequitable  to  make  the  substitution.  For  instance,  if  he 
be  only  a  surety,  what  would  be  more  unjust  ?  A  surety,  in  this 
respect,  has  claim  to  great  favor  ;  and,  instead  of  allowing  the  security 
to  be  used  to  his  prejudice,  courts,  upon  his  paying  the  debt,  will  per- 
mit him  to  have  and  to  use  all  the  securities  which  the  creditor  held 
against  his  principal,  for  the  purpose  of  reimbursing  himself.  He  is 
entitled  to  a  preference  as  regards  the  right  of  subrogation ;  and 
against  him,  I  apprehend,  no  such  right  can  be  given  or  exercised  in 
favor  of  any  subsequent  creditor  of  his  principal."  ^ 

A  judgment  against  a  firm  is  a  lien  on  the  separate  real  estate  of  the 
partners,  and  is  entitled  to  priority  in  the  distribution  of  the  proceeds 
of  sale  of  such  separate  real  estate  over  a  subsequent  judgment  of  a 
separate  creditor  of  the  partner  whose  real  estate  is  sold.^ 

Only  the  individual  interest  of  a  member  of  a  firm  can  be  attached 
for  his  debts.  That  interest  is  his  share  of  the  assets  remaining  after 
payment  of  the  partnership  debts.V 

The  joint  effects  belong  to  the  firm,  and  not  to  the  partners,  each  of 
whom  is  entitled  only  to  a  share  of  what  may  remain  after  the  payment 
of  the  partnership  debts,  and  no  greater  interest  can  be  derived  from  a 
voluntary  assignment  of  his  share,  or  a  sale  of  it  on  execution.  The 
separate  execution-creditor  sells  not  the  chattels  of  the  partnership,  but 
the  interest  of  the  partner  encumbered  with  the  joint  debts ;  and  the 
,  joint  creditors,  therefore,  have  no  claim  to  the  proceeds.  To  allow 
them  the  proceeds  and  recourse  to  the  property  in  the  hands  of  the 
purchaser,  would  subject  it  to  a  double  satisfaction.    Neither  can  they 

'  Sterling  v.  Brightbill,  5  Watts  230,  ^  Cumming's  Appeal,  1  Casey  268. 

^^^-  "  Lucas  V.  Laws,  3  Casey  211. 
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take  the  proceeds  or  the  property  at  their  election.  They  can  inter- 
fere at  all  only  on  the  ground  of  a  preference  which  has  regard  only  to 
the  partnership  effects  ;  where,  therefore,  only  the  subordinate  interest 
of  one  partner  is  sold,  their  recourse  is  necessary  to  the  property  in 
the  hands  of  the  purchaser,  and  the  execution-creditor  is  entitled  to 
the  price.*  And  the  converse  of  the  proposition  has  likewise  been  held 
good  ;  that  when  the  sheriff,  in  whose  hands  were  first  executions 
against  separate  partners,  and  then  execution  against  the  firm,  returns 
that  he  has  sold  the  firm  goods,  the  fund  goes  to  the  joint  executions, 
though  they  were  second  in  date.^  In  a  case,  however,  which  must  be 
considered  as  unsettling  most  of  the  above  stated  law,  the  evidence 
was  that  horses  purchased  by  A.,  B.,  and  C,  in  partnership,  were 
levied  on  and  sold  under  an  execution  against  A.,  for  a  separate  debt, 
and  also  on  an  execution  on  a  judgment  against  B.  and  C,  confessed 
by  B.,  for  his  own  debt.  Subsequently  the  judgment  was  set  aside  as 
to  0.  It  was  held  that  the  vacating  the  judgment  did  not  affect  the 
validity  of  the  sale,  but  that  C.  could  claim  on  the  proceeds  alone,  and 
that  for  so  much  only  as  should  appear  to  be  due  him  in  a  settlement 
of  the  partnership  accounts,  which  might  be  had  before  the  auditor  on 
the  distribution  of  the  proceeds.^  It  was  said  that  a  sale  of  partner- 
ship property  on  separate  executions,  against  each  partner,  passes  to 
the  purchaser  the  whole  interest  of  all  the  partners ;  the  money  paid 
into  court  representing  the  subject  of  the  sale ;  and  the  execution- 
creditors  are  entitled  to  a  settlement  of  the  accounts  as  between  them- 
selves.* "  The  objection  that  the  District  Court,  or  its  auditor,  had  no 
power  to  state  an  account  between  the  partners,"  said  Bell,  J.,  "  is 
met  by  the  answer  that,  by  the  86th  section  of  the  Act  of  June  16th 
1836,  the  distribution  of  proceeds  of  sheriffs'  sales  is  to  be  determined 
according  to  law  and  equity ;  and  it  cannot  be  questioned  that,  in  a 
case  like  the  present,  a  chancellor,  from  necessity,  would  direct  an 
account  to  be  taken."  And  so,  where  on  an  execution  against  one  of 
two  partners,  for  his  individual  debt,  the  sheriff  made  a  levy  on  certain 
personal  property ;  and  on  three  executions  against  the  partners  subse- 
quently received  by  the  sheriff,  he  levied  on  the  same  property,  and 
returned  on  the  three  last  executions  that  the  property  was  sold,  subject 
to  the  first  levy,  it  was  ruled  by  the  Supreme  Court  that,  if  the  levies 
were  incompatible  they  should  have  been  rejected  ;  that  the  return  of 
the  sheriff  as  to  the  amount  raised  was  complete  without  the  levies ; 
and  that  if  there  were  in  such  case  doubt  as  to  whether  the  money  was 
raised  out  of  individual  or  partnership  property,  the  fact  should  be 
ascertained  under  the  direction  of  the  court.^  In  this  case  Lowrie, 
J.,  said :  "  The  auditor  held  in  this  case  that  the  return  of  the  sheriff, 
on  the  writ  against  Bennett  alone,  was  conclusive  on  the  sheriff  and 
between  the  different  execution-creditors  ;  that  the  goods  levied  on  were 
the  property  of  Bennett,  and  not  of  Bennett  &  Vandike  ;  and  that, 
therefore,  the  creditors  of  the  firm  could  not  be  allowed  to  prove  that 
they  were  partnership  goods. 

"  If  this  be  true,  the  rights  of  the  sheriff  and  'of  the  parties  are 

1  Ante,  636 ;  Doner  v.  Stauffer,  1  Pa.  ^  King's  Appeal,  9  Barr  124. 

R.  198.     Qaere  ?  What  would  be  the  ef-  ^  Kelly's  Appeal,  4  Harris  59. 

feet  where  there  are  separate  purchasers  *  Ibid.  62. 

of  the  shares  of  the  respective  partners?  ^  Vandike's  Appeal,  5  Harris  271. 
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endangered  by  a  mere  mistake  of  the  sheriff  (for  the  goods  were  the 
same  in  each  case),  and  rather  than  allow  such  a  result,  the  court 
below  ought  to  have  granted  the  motion  to  amend.  But  the  truth  of 
the  case  may  be  reached  without  an  amendment.  The  money  was 
made  and  paid  into  court  on  these  four  writs,  and  under  these  returns 
was  submitted  to  the  auditor.  In  the  distribution,  therefore,  all  the 
writs  and  returns  must  be  regarded.  They  together  present  the  trans- 
action on  which  the  auditor  is  to  pass. 

"  By  a  strict  construction  of  the  first  writ  and  its  return,  the  money 
was  made  out  of  the  goods  of  Bennett ;  and  by  a  similar  construction 
of  ithe  other,  it  was  made  out  of  the  goods  of  Bennett  &  Vandike. 
Now,  these  being  all  of  equal  authority,  which,  is  conclusive  against 
the  other  ?     One  against  four,  or  four  against  one  ?     Neither  way. 

"  The  sheriff  says  he  made  the  money  on  all  of  the  executions  ;  he 
brings  it  into  court  on  them  all.  If  the  levies  are  incompatible,  let 
them  be  rejected.  The  return  is  complete  without  them,  in  stating  the 
amount  of  money  made.  To  know  how  to  distribute  this,  we  must 
know  whether  it  was  made  out  of  individual  or  partnership  property. 
Let  that  fact  be  ascertained." 

■  On  the  subject  of  executions,  it  remains  to  be  observed,  that  the 
writ  of  execution  must  correspond  with  the  judgment  by  which  it  is 
warranted  and  on  which  it  depends.  As,  on  a  judgment  against  an 
individual  person,  an  execution  cannot  issue  against  him  and  another, 
so  on  a  joint  judgment  against  several,  a  separate  execution  against 
one  cannot  be  sustained.'  Even  if  some  of  the  defendants  have  died 
since  the  judgment  was  recovered,  the  execution  must  still  be  taken 
out  in  the  joint  names  of  all  those  against  whom  it  was  obtained.^ 
But  when  it  is  issued  against  all,  it  may  be  executed  against  all,  or 
separately  against  each,  since  each  is  answerable  for  the  whole  debt, 
and  not  for  any  definite  proportion  of  it.^  And  if  it  be  enforced 
against  an  individual  defendant,  from  whom  actual  satisfaction  is 
obtained,  such  satisfaction  operates  as  a  discharge  of  the  other  defend- 
ants from  the  claim  of  the  plaintiff.*  And  the  latter  may  by  his  own 
acts,  independently  of  any  pecuniary  satisfaction,  absolve  the  defend- 
ants in  a  joint  judgment  from  their  joint  and  several  responsibility 
under  it ;  for  instance,  if,  after  the  person  of  a  single  joint  debtor  has 
been  taken  by  virtue  of  a  writ  of  execution  issued  against  several, 
the  plaintiff,  on  a  compromise  being  effected,  or  for  any  other  cause, 
consent  to  his  liberation,  he  cannot  afterwards  retake  him,  or  take  any 
of  the  co-debtors ;  the  personal  caption  and  subsequent  voluntary  dis- 
charge of  one  joint  debtor,  under  final  process,  being  so  far  considered 
as  a  legal  satisfaction  of  the  entire  debt,  as  that  it  cannot  be  enforced 
against  the  other  debtors.*  And  where  a  plaintiff  obtained  a  verdict 
in  trespass  against  two  defendants,  and  both  being  arrested  on  a  joint 
writ  of  capias  ad  satisfaciendum  for  the  amount  of  the  damac^es,  one 
was  afterwards  discharged  on  giving  a  promissory  note  to  the  plaintiff, 
payable  by  instalments,  it  was  held  that  this  operated  to  discharge  the 

'  5  Rep.  86  ;  Hob.  59  ;  Guhr  v.  Cham- 
bers, 8  S.  &  R.  157. 

2  1  Ld.  Raym.  244,  S.  C. ;  1  Salk.  319. 
»  2  Blao.  Kep.  947  ;  6  Vesey  119. 
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3.  86; 

;  see 

also  7  T. 

R.  420 :  2 

East  243. 
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other.^  But  although  such  is  the  legal  consequence  of  a  discharge  of 
one  of  several  joint  debtors,  when  emanating  from  the  act  of  the  party 
or  creditor,  yet  the  same  effect  does  not  result  where  the  liberation 
proceeds  from,  and  is  a  consequence  of  the  act  or  operation  of  the  law. 
Therefore,  the  discharge  under  an  insolvent  law,  of  one  of  two  defend- 
ants taken  on  a  joint  writ,  does  not  operate  as  a  discharge  of  the  other 
defendant,  since  it  is  not  with  the  actual  consent  of  the  creditor.^  Nor 
are  joint  debtors  exempted  from  their  joint  responsibility,  if  one  of 
them  being  taken  in  execution  escape,  and  the  creditor  not  exerting 
his  legal  remedy  against  the  sheriff,  does  not  obtain  from  him  an  equi- 
valent in  damages  for  the  debt.'  So,  if  one  die  whilst  in  execution 
under  a  joint  judgment,  the  right  of  the  creditor  under  the  judgment 
survives  against  the  others.*  A  caption  of  one  defendant  under  a 
capias  ad  satisfaciendum  is  no  actual  satisfaction,  so  as  to  bar  the 
plaintiff  from  taking  out  execution  against  other  persons  liable  to  the 
same  debt  or  damages.^ 

If  the  sheriff,  under  an  execution  against  one  of  two  partners,  seize 
and  sell  the  whole  of  the  property,  the  solvent  partner  may,  it  seems, 
either  consider  the  seizure  and  sale  as  a  tort,  and  maintain  an  action 
of  trover  against  him,  or  he  may  waive  the  tort  and  adopt  the  sale  ;  in 
which  case  he  may  proceed  against  the  sheriff  as  for  money  had  and 
received  to  his  use.^  And  perhaps  the  partners  might  maintain  trover" 
against  the  sheriff's  vendee,  for  the  goods,  if  he  took  possession  of 
them.'  Or,  after  he  has  seized  the  whole  of  the  partnership  effects, 
the  court  upon  motion  will  order  them  to  be  restored."  But  if,  under 
such  an  execution,  the  sheriff  neither  seizes  nor  sells  any  part  of  the 
joint  property,  but  falsely  returns  nulla  bona,  in  an  action  against  him 
for  such  return,  the  proper  measure  of  damages  seems  to  be  half  the 
value  of  the  goods.' 

On  a  writ  of  error  to  a  joint  judgment,  the  judgment  cannot  be 
reversed  as  to  one  defendant  and  aflSrmed  as  to  another." 

In  the  application  of  partnership  funds,  in  order  to  give  a  joint  bond 
a  preference  over  separate  creditors,  it  is  not  enough  that  all  the  part- 
ners are  parties  to  it;  it  must  also  affirmatively  appear  that  the  sum 
secured  by  it  is  a  debt  created  on  partnership  account."  When,  how- 
ever, though  there  is  a  judgment  against  M.  J.  &  Co.,  and  the  judgment- 
creditor  has  a  priority  under  an  execution  on  the  property  of  that  firm, 
he  retains  it,  though  he  does  not  show  his  claim  was  on  a  partnership 
transaction,  the  presumption  being  that  it  was.^^ 

The  individual  creditors  of  an  insolvent  firm  may  levy  on  its  part- 
nership stock  in  the  hands  of  a  garnishee  through  the  medium  of  an 
attachment -in  execution  ;  and  equity  will  not  interpose  to  compel  such 
creditors  to  lie  by  until  the  partnership-creditors  of  the  firm  are 
exhausted.'^ 

1  2  B.  Moore  235.  Gall.  370 ;  15  Mass.  82. 

2  5  East  147.  '  2  Johns.  Rep.  280. 
'  Cro.  Eliz.  479,  555,  573,;  5  Co.  86 ;  n6  Johns.  102. 

Hob  59  "  2  Stark.  N.  P.  C.  218. 

*  ibid.  "  4  Randolph  386. 

'  Hob.  59,  and  see  5  Taunt.  614,  S.  "  Snodgrass's  Appeal,  1  Harris  474. 

C  •  1  Marsh.  250.  "  McDufEe  v.  Bartlett,  3  Barr  317. 

"  6  aow  283  ;   Tidd   1046,  8th   ed. ;   1  "  Wharton  v.  Grant,  5  Barr  39. 
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3.  Actions  between  Partners. 
For  the  settlement  af  partnership  accounts  two  processes  are  open  : 
one,  a  bill  for  an  account,  which  has  been  already  discussed,  and  the 
other,  an  action  of  account-render,  noticed  in  a  previous  chapter.'     It 
only  is  necessary  in  this  place  to  notice — 
(1).  Action  on  balance  adjusted. 

(2).  Action  where  a  partner  is  a  member  of  two  litigating  firms. 
(3).  Equitable  procedure. 
(4).  Action  against  special  partners. 

(1.)  Action  on  Balance  Adjusted. 

The  law  seems  now  settled  that,  on  a  final  settlement  and  balance 
struck  between  two  partners,  there  is  an  implication  of  a  promise  which 
is  sufficient  to  sustain  assumpsit  by  one  against  the  other .^ 

If  a  partner  pledge  his  whole  time  for  the  joint  benefit,  and  subse- 
quently acquire  property  by  his  individual  exertions  in  other  business, 
the  remedy  of  his  copartner  is  not  by  bill  for  an  account,  but  by  action 
for  breach  of  covenant.' 

Where  the  retiring  partner  stipulated  that  the  remaining  partner 
should  pay  the  debts  of  the  firm,  a  suit  on  the  contract  was  his  only 
means  of  enforcing  the  obligation.^ 

Covenant,  and  not  account-render,  is  the  proper  action  for  the  breach 
of  a  contract  of  partnership  in  wrongfully  dissolving  the  partnership, 
and  for  wrongful  acts  tending  thereto.^ 

A  partner  in  a  single  transaction  or  venture  may  recover  his  share 
of  profits  in  assumpsit,  and  is  not  compelled  to  resort  to  account- 
render.^ 

(2).    Where  a  Partner  is  a  Member  of  two  Litigating  Firms. 

Act  of  14th  April  1838,  §  1.''  No  action  now  pending  on  a  writ  of 
error,  or  otherwise  or  hereafter  to  be  brought  by  partners  or  several 
persons  against  partners  or  several  persons,  shall  abate,  or  the  right 
of  such  partners  or  several  persons  plaintiifs,  to  sustain  their  action, 
be  defeated  by  reason  of  one  or  more  individuals  being  or  having  been 
members  of  both  firms,  or  being  or  having  been  of  the  parties  plaintiffs 
and  also  of  the  parties  defendants,  in  the  same  suit ;  nor  shall  the  judg- 
ment rendered  therein,  if  still  pending  on  a  writ  of  error,  be  affirmed 
against  the  right  of  such  plaintiif  or  plaintiifs  to  sustain  such  action, 
nor  reversed  for  the  purpose  of  defeating  such  right ;  but  the  same 
shall  proceed  to  trial  and  judgment  as  though  the  parties  plaintiifs  and 
defendants  were  separate  and  distinct  persons,  and  the  acts  and  decla- 
rations of  the  partner  or  persons  so  being  of  both  the  parties  plaintiifs 
and  defendants,  shall  be  evidence  to  afiect  each  party,  respectively,  in 
like  manner  and  to  the  same  extent  as  the  acts  and  declarations  of  the 
other  partners  or  persons  plaintiifs  or  defendants,  would  affect  the 
respective  firms  or  parties :  Provided,  That  no  act  or  declaration  of 

1  Vol.  I.  78.  "  Lessig  v.  Langton,  Bright.  R.  191. 

''  Van  Amringe  v.  EUmaker,  4  Barr  '  Bullit  v.  Chartered  Fund,  2  Casey 

281  ;   Rogers,  J.,  overruling  Killam  v.  108. 

Preston,  4  W.  &  S.   14 ;   McFadden  v.  '  Addama  v.  Tutton,  3  Wright  447. 

Hunt,  5  W.  &  S.  468 ;  Brown  v.  Agnew,  *  Wright  v.  Crumpsty,  5  Wright  102. 

6  W.  &  S.  235  ;  see  Hall  v.  Stewart,  2         '  Purd.   Die.  776,  pi.  3,  Pamph.  L. 

Jones  213.  457. 
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the  party  shall  be  given  in  evidence  in  his  own  favor  to  the  prejudice 
of  others. 

It  is  settled  by  the  Supreme  Court,  that  the  act  does  not  authorize 
one  partner  of  a  firm,  consisting  of  three  or  more  members,  to  institute 
and  commence  a  suit  in  his  own  name  against  himself  and  the  other 
partners  to  recover  a  claim  he  has  against  the  firm  as  partner. thereof.' 

A  judgment  in  favor  of  one  firm  against  another  firm,  where  one  of 
the  partners  is  a  member  of  both  firms,  may  be  sustained  under  the  Act 
of  14th  April  1838,  and  is  a  lien  on  the  separate  real  estate  of  such 
partner  ;  but  his  separate  estate  cannot  be  seized  until  the  accounts  are 
taken  and  the  equities  settled  between  the  parties.^ 

It  seems,  that  where  judgment  is  obtained  by  one  firm  against 
another,  each  of  which  is  constituted  in  part  of  the  same  members,  and 
it  appears  that  an  execution  issued  would  work  injustice  between  the 
members  of  the  debtor  firm,  the  partner  jeopardized  may,  by  proceed- 
ings in  equity,  arrest  the  execution  by  bill  for  an  injunction  and  a 
settlement  of  the  accounts.^ 

Where  an  individual  is  a  member  of  two  firms  and  draws  a  promis- 
sory note  to  himself  signed  with  the  name  of  the  firm,  and  endorses  it 
with  the  name  of  the  other  firm,  it  would  not  present  such  a  case  as 
would  compel  the  plaintiff,  a  holder  for  value  before  maturity,  to  prove 
the  assent  of  the  partners  to  such  an  endorsement  or  that  the  proceeds 
were  applied  to  the  benefit  of  the  firm.* 

Where  one  is  a  member  of  two  firms,  a  judgment  on  a  foreign  attach- 
ment against  him  as  a  member  of  one  firm  cannot  be  set  up  as  a  defence 
by  the  garnishee  in  the  attachment  against  a  debt  due  by  him  to  the 
other  firm.' 

(3).  Equitable  Procedure. 

Act  of  13th  October  1840,  §  19."  The  Supreme  Court,  the  several 
District  Courts,  and  Courts  of  Common  Pleas,  within  this  common- 
wealth, shall  have  all  the  powers  and  jurisdiction  of  Courts  of  Chancery 
in  settling  partnership  accounts,  and  such  other  accounts  and  claims  as 
by  the  common  law  and  usages  of  this  commonwealth  have  heretofore 
been  settled  by  the  action  of  account-render,  and  it  shall  be  in  the 
power  of  the  party  desirous  to  commence  such  action  to  proceed,  either 
by  bill  in  chancery  or  at  common  law ;  but  no  bill  in  chancery  shall 
be  entertained,  unless  the  counsel  filing  the  same  shall  certify  that,  in 
his  opinion,  the  case  is  of  such  a  nature  that  no  adequate  remedy  can 
be  obtained  at  law,  or  that  the  remedy  at  law  will  be  attended  with 
great  additional  trouble,  inconvenience,  or  delay. 

The  character  of  the  proceedings  under  this  act  have  been  heretofore 
briefly  noticed,''  and  a  full  discussion  of  them,  embracing  as  it  would 
the  principal  points  of  equity  practice,  is  of  course  incompatible  with 
the  limits  of  this  chapter. 

'  McFadden  v.  Hunt,  5  W.  &  S.  468.  Pennock  v.  Swayne,  6  W.   &   S.   239 , 

^  Meoonkey  v.  Rogers,  Sup.  Ct.  Ponn  ,  Tassey  v.  Church,  Ibid.  465 ;  Miller  v. 

1  Am.  L.  J.  208  ;  Bright.  R.  450,  Bell,  Knauff  et  al.,  3  L.  J.  225 ;  Meconkey  v. 

J. ;  Hall  ».  Logau,  10  Casey  331.  Rogers,  Bright.  R.  450. 
*  Tassey  v.  Church,   6  W.  &  S.  465  ;  *  Ihmson  v.  Nagley,  1  Casey  297. 

see  further  as  to  effect  of  Act  of  April  ^  Lucas  v.  Laws,  3  Casey  211. 

14th  1838 ;  McClelland  v.  Lindsay,  1  W.  *  Purd.  Dig.  777,  pi.  9,  Pamph.  L.  7. 

&  S.  364 ;  Tassey  v.  Church,  4  W.  &  S.  '  Ante  Vol.  L  50,  66,  78. 

144 ;  McFadden  v.  Hunt,  5  W.  &  S.  468 ; 


644  ACTIONS   BY,   AGAINST,   AND   BETWEEN   PARTNERS. 

A  bill  in  chancery,  or  an  action  of  account-render,  is  the  only  remedy 
by  which  a  partner  can  recover  the  amount  due  him  by  the  firm  ;  but 
there  can  be  no  recovery  in  any  form  of  action  in  which  one  of  the 
firm  is  both  plaintiff  and  defendant.' 

"Where  one  of  two  partners  had  possession  of  the  books  and  funds 
^of  the  firm  at  the  time  of  dissolution,  and  upon  settlement  of  the 
affairs  of  the  partnership,  refused  to  produce  the  books  or  settle  with 
his  copartner  except  by  abstracts  and  statements  prepared  by  himself, 
and  the  other  partner,  under  such  circumstances,  consented  to  the 
settlement  and  executed  a  release,  it  was  held,  that  upon  bill  filed,  such 
settlement  and  release  would  be  declared  void  and  an  account  of  the 
partnership  be  decreed  between  the  parties  under  direction  of  the 
court.^ 

Where  an  agreement  of  copartnership  provided  that  the  party  violat- 
ing the  stipulations  of  the  agreement  should  forfeit  his  interest  in  the 
concern,  and,  at  the  option  of  the  other  partner,  might  be  ejected 
therefrom  by  such  other  partner  refunding  to  him  the  money  advanced 
or  expended  in  the  same,  it  was  held,  that  it  lies  upon  the  partner 
claiming  a  right  to  forfeit  the  interest  of  his  copartner  to  prove  fully 
and  clearly  that  a  cause  of  forfeiture  had  arisen ;  and  that  the  onus 
prolandi  will  lie  upon  the  party  asserting  and  claiming  the  forfeiture, 
although  he  be  respondent  to  a  bill  in  equity  in  which  the  claimant 
avers  performance  on  his  part  and  ejection  by  the  other  without  cause.' 

On  a  bill  in  equity  for  an  account  between  partners,  the  defendant's 
liability  to  account  is  a  preliminary  question  in  the  cause,  which  should 
be  decided  by  a  decree  for  or  against  him  before  reference  to  a  master 
on  the  general  questions  connected  with  their  partnership  transactions.* 

An  attempt  by  one  partner  to  dispose  of  partnership  property  will 
be  restrained  by  injunction  at  the  suit  of  the  other,  and,  if  required, 
a  receiver  will  be  appointed.' 

4.  Actions  against  Special  Partners  under  the  Act  of  1836. 

When  creditors  of  a  limited  partnership,  established  under  the  above 
statute,^  wish  to  sue  the  special  members  as  responsible  for  the  debts 
of  the  firm,  they  must  join  them  in  the  writ  with  the  general  partners. 
If  only  one  special  partner  is  liable,  he  alone  should  be  joined  in  the 
action  with  the  general  partners.  By  the  8th  section,  should  there 
be  any  false  statement  made  in  the  certificate  and  affidavit  prescribed 
by  the  6th  and  7th  sections  on  the  formation  of  the  partnerships,  all 
the  partners  must  be  joined  in  suits  by  creditors  (should  the  firm  have 
become  insolvent,  and  this  defect  be  discovered)  as  having  incurred 
a  joint  general  responsibility.' 

Under  the  Limited  Partnership  Law,  a  special  partner  cannot  be 
personally  involved,  except  by  his  own  acts  of  violation  or  omission 
of  duty,  or  by  assenting  to  those  of  his  copartners  when  he  knows  or 
is  presumed  to  know  them.* 

'  McFadden  v.  Hunt,  5  "W.  &  S.  468.         '  See  chapter  xiii.  of  Troubat  on  Limit- 

'  Abrabams  v.  Hunt,  2  Casey  49.  ed  Partnerships,  which  is  devoted  to  the 

'  Patterson  «.  Silliman,  4  Casey  304.  consideration   of  remedies   against  the 

*  Collyer  v.  Collyer,  2  Wright  257.  special  members  of  such  firms. 
5  Sloan  V.  Moore,  1  Wright  217.  »  Singer  v.  Kelly,  8  Wright  145. 

"  Purd.  Dig.  658-661. 
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SECTION   V. 
OP    ACTIONS    BY   AND    AGAINST    EXECUTORS    AND     ADMINISTRATORS. 

I.    Of  Actions  hy  Executors  and  Administrators. 

1.  Limitation  of  suit. 

2.  Affidavit  to  hold  to  bail. 

3.  Nonjoinder  of  executor  plaintiff. 

4.  When  executor  may  sue  in  his  own  name. 

5.  Profert. 

6.  Arbitration. 

7.  Costs. 

1.  Limitation  of  Suit. 
'  The  28th  section  of  the  Act  of  February  24th  1834,i  provides,  that 
executors  or  administrators  shall  have  power  to  commence  and  prose- 
cute all  personal  actions  which  the  decedent  whom  they  represent 
might  have  commenced  and  prosecuted,  except  actions  for  slander,  for 
libels,  and  for  wrongs  done  to  the  person ;  ^  and  they  shall  be  liable  to 
be  sued  in  any  action,  except  as  aforesaid,  which  might  have  been 
maintained  against  such  decedent  if  he  had  lived. 

The  29th  section  of  the  same  act  gives  them  an  action  of  debt  to 
recover  the  arrearages  of  rent  due  their  decedent,  arising  out  of  a 
rent-charge  or  other  rent  or  reservation  in  nature  of  a  rent,  and  they 
may  distrain  for  it  in  the  same  manner  that  he  could. 

By  the  30th  section,  the  executors  or  administrators  of  any  tenant 
for  life  may  have  an  action  to  recover,  from  the  lessee  or  undertenant, 
the  rent  due  or  the  proportion  due  at  the  former's  death. 

The  31st  section  gives  various  powers  to  administrators  de  bonis  non 
to  sue  their  predecessors,  and  to  defend  and  to  proceed  with  all  unde- 
termined suits,  and  prescribes  the  terms  upon  which  such  actions  shall 
be  stayed.  As  this  Act  of  Assembly  is  one  of  those  reported  by  the 
revisers  of  our  code,  and  it  contains  a  very  full  system,  we  are  obliged, 
on  account  of  its  length,  to  refer  the  inquirer  to  it  generally. 

If  the  time  limited  by  statute  have  not  expired  before  the  death  of 
the  testator  or  intestate,  the  executor  or  administrator  may  bring  the 
action  at  any  time  within  a  year  after  the  death  ;  or  If  the  time  limited 
have  not  expired  within  the  year  after  the  death,  at  any  time  before 
the  expiration  of  such  limited  time.  And  if  the  executor  bring  an 
action,  and  die  before  the  judgment,  his  executor  may  bring  a  fresh 
action  within  a  reasonable  time  afterwards,  at  the  discretion  of  the 
court ; '  or  he  may  suggest  the  death  of  his  testator  under  our  Act  of 
Assembly,  and  conduct  the  first  action  to  judgment.  The  rule  above 
stated  is  said  to  be  founded  on  the  equity  of  section  the  4th  of  21  Jac. 
I.  c.  16,  which  is  similar  to  the  2d  section  of  our  act. 

The  administrator  may  sue  for  a  breach  of  an  indemnity-bond  to  his 
decedent,  which  he  paid  before  taking  out  administration,  he  being 
legally  entitled  at  the  time  to  letters.* 

'  Purd.  Dig.  286,  pi.  90,  Pamph.  L.         '  Bull.  N.  P.  150. 
28.  *  Leber  v.  Kau£felt,  5  W.  &  S.  440. 

^  See  as  to  this  Act  of  1851,  ante,  45. 
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Executors  empowered  in  a  will  to  sell  real  estate,  may  maintain  an 
action  for  mesne  profits,  both  for  the  time  the  defendant  was  in  posses- 
sion before  the  death  of  the  testator  and  afterwards ; '  and  may  also 
maintain  ejectment  for  such  real  estate.^ 

An  executor  or  administrator  cannot  waive  the  Statute  of  Limita- 
tions.' 

In  an  action  by  an  executor  for  a  debt  due  to  the  testator  barred  by 
the  Statute  of  Limitations,  where  there  has  been  a  promise  by  the 
defendant  to  the  executor,  he  must,  to  enable  him  to  give  this  promise 
in  evidence,  allege  in  the  declaration  the  promise  to  him  as  executor.* 

2.  Affidavit  to  hold  to  Bail. 

An  executor  or  administrator,  when  called  on  to  show  cause  of 
action,  may  swear  to  the  debt  according  to  his  belief ;  he  is  not  obliged 
to  swear  positively  to  it,  as  he  would  otherwise  be  if  he  were  not  suing 
in  auter  droit.  It  is  not  necessary,  also,  that  he  should  negative  a  ten- 
der to  his  testator  or  intestate.     The  following  is  a  form  of  aflBdavit: — 

A.  B.,  of ,  executor  of  the  last  will  and  testament  of  E.  E., 

deceased,  maketh  oath  and  saith,  that  C.  D.  is  justly  and  truly  indebted 

to  this  deponent,  as  executor  as  aforesaid,  in  the  sum  of dollars, 

for  goods  sold  and  delivered  by  the  said  E.  E.  in  his  lifetime  to  the 
said  0.  D.,  as  appears  by  the  books  of  the  said  E.  E.,  and  as  this 
deponent  verily  believes.* 

3.  nonjoinder  of  Uxecutor  Plaintiff. 

If  an  action  be  brought  expressly  by  executors,  where  several  are 
appointed  in  the  will,  they  must  all  join,  not  excepting  an  infant  execu- 
tor, because  they  derive  their  interest  under  the  will,  and  the  right  to 
sue  is  equal  in  all ;  but  where  the  management  is  left,  for  example, 
with  three  out  of  four,  and  those  three  enter  into  a  contract,  they  may 
sue  alone  without  styling  themselves  executors  ;^  and  they  would  be  at 
liberty  to  join  with  such  cause  of  action  any  demand  proper  in  other 
respects,  although  without  the  slightest  cast  of  being  due  to  them  in  a 
representative  character.'  When  any  of  the  executors  are  not  joined, 
a  plea  in  abatement  that  there  are  other  executors  not  named  in  the 
writ,  must  state  that  those  others  were  qualified,  and  took  upon  them- 
selves the  burden  of  executing  the  will.^ 

A  description  of  the  character  (as  administrator  or  executor)  in 
which  a  person  sues  or  is  sued  must  always  be  treated  as  surplusage 
when  the  facts  averred  and  proved  establish  the  right  or  duty  inde- 
pendent of  the  description.' 

4.  When  Executor  may  sue  in  his  own  name. 

An  executor  may  sue  in  his  own  name,  or  as  executor,  upon  a  note 
made  payable  to  a  third  person  or  bearer,  and  transferred  to  his  testa- 
tor before  his  death.'"  Where  an  acknowledgment  or  promise  has  been 
made  by  or  to  an  executor,  it  should  be  declared  on  accordingly  in  a 

1  Blight's  Ex'rs  v.  EwiDg,  2  Casey  135.         '  Wolfersberger  v.  Buoher,  10  S.  &  R. 

2  Chew's  Ex'rs  ».  Chew,  4  Casey  17.        13. 

'  Watts  V.  Devor,  1  Grant  268.  «  1  Hayw.  N.  Car.  Rep.  501. 

*  3  Harr.  &  McIIen.  152.  '  Filsou  v.  Dunbar,  2  Casey  475. 

s  Tidd's  Forms  83.  "  2  McCord  364. 
'  2  Bingham  177. 
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special  count;'  and  in  general,  in  all  cases  of  promises,  express  or 
implied,  made  to  or  by  an  administrator  after  the  death  of  the  intestate, 
the  action  must  be  brought  by  or  against  the  administrator  personally.^ 

The  question  as  to  when  an  executor  or  administrator  must  sue  in 
his  representative  character,  and  when  he  must  sue  in  his  individual 
capacity,  having  been  discussed  at  length  by  the  Chief  Justice  in  the 
case  of  Kline  v.  Guthart,'  and  the  true  rules  deduced  from  the  autho- 
rities, that  part  of  his  opinion  relating  to  the  subject  is  here  introduced. 
"  Where  the  action  is  on  a  contract  with  the  decedent,  or  for  a  tort  to 
the  goods  before  they  have  actually  come  to  the  executor's  possession, 
it  can  be  maintained  by  him  only  on  the  decedent's  title,  and  conse- 
quently only  in  a  representative  character ;  but  where  it  is  on  a  con- 
tract, express  or  implied,  which  has  sprung  up  or  been  created  since 
the  decedent's  death ;  or  for  a  tort  to  the  goods  in  the  executor's 
possession  ;  or  for  converting  or  detaining  them,  having  escaped  from 
his  possession;  or  for  the  price  of  them,  having  been  sold  by  him;  it 
can  be  maintained  only  in  his  own  right,  and  the  naming  himself  exe- 
cutor will  not  change  its  nature."  "  Where,"  says  Lord  Hale,  "  the 
foundation  of  an  action  appears  of  necessity  to  commence  in  the  tes- 
tator, the  writ  shall  be  in  the  detmet,  as  if  they  bring  debt  on  a  judg- 
ment given  in  trespass  brought  by  them  of  goods  taken  out  of  the 
possession  of  their  testator  ;  contra,  if  it  were  de  bonis  testatoris  extra 
custodiam  suam.  But  if  they  take  an  obligation  for  a  contract  made 
to  the  testator,  or  if  they  sell  goods  of  the  testator,  it  shall  be  debet 
and  detinet,  because  the  commencement  of  the  action  was  in  the  exe- 
cutors." "  It  has  been  said  that  if  the  executor  bring  the  action  as 
such,  when  he  can  bring  it  in  his  own  right,  he  shall  pay  costs  if  he 
fail.  The  meaning  appears  to  be,  that  naming  himself  executor,  gives 
him  no  advantage  belonging  to  the  character  where  he  sues  substan- 
tially on  his  own  title  ;  and  that  it  is  the  title  set  out,  and  not  the  addi- 
tion, which  is  decisive  of  the  question  of  character.  Of  this,  there  is 
no  doubt  in  the  action  of  debt,  where  the  criterion  is  the  mode  in  which 
the  cause  of  action  is  laid — whether  in  the  debet  and  detinet,  or  the 
detinet  only — as  it  is  in  other  actions,  the  inherent  quality  of  the  cause 
of  action  itself.  Actions  ex  contractu,  it  appears,  can  be  maintained 
in  a  representative  character  only  where  the  decedent  was  a  party  to 
the  contract.  As  to  actions  for  the  goods,  or  injuries  in  respect  to 
them.  Lord  Holt  says,  in  the  case  of  Wallis  v.  Lewis,*  that  if  an 
executor  bring  trespass  or  trover  for  the  testator's  goods,  taken  out  of 
the  executor's  possession,  he  may  name  himself  executor  if  he  will,  but 
that  he  need  not  produce  the  will  in  court,  as  he  is  sufficiently  entitled 
on  his  own  possession.  And  this  distinction  between  the  plaintiff's 
own  contract  or  possession  and  the  contract  or  possession  of  the  dece- 
dent, will  be  found  to  reconcile  all  the  cases  in  the  books  that  may  be 
quoted  here,  except  Bull  v.  Palmer,^  and  Boggs  v.  Bard."" 

It  is  a  general  principle,  that  a  plaintiif  cannot  join  in  the  same 
declaration  a  demand  as  executor  or  administrator  with  another  which 

1  Jones  V.  Moore,  5  Binn.  573.  *  2  Lev.  165. 

'^  Grier  v.  Huston,   8    S.  &   R.  402;          "  2  Rawle  104.     As  to  summons  and 

Beeson  v.  MoNabb,  2  Barr  422.  severance,  when  one  executor  refuses  to 

'  2  Pa.  R.  490,  join  in  the  action,  see  ante,  145,  &c. 
*  2  Ld.  Ray.  1214. 
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accrued  in  his  own  right ;  but  if  the  money  recovered  in  each  of  the 
counts  will  be  assets,  the  counts  may  be  joined  in  the  same  declaration.* 
A  count  for  work  and  labor  may  be  joined  with  a  count  for  work  done 
by  the  testator,  where  it  appears  that  the  money  recovered  in  the  suit 
will  be  assets  in  the  executor's  hands,  and  therefore  such  counts  may 
be  joined  in  a  suit  by  an  executor  to  recover  compensation  for  services 
rendered  by  the  testator  in  his  lifetime,  as  attorney  for  the  defendant, 
and  afterwards  by  the  executor  as  attorney  in  completing  the  same 
business ;  the  duty  of  so  doing  being  thrown  upon  the  executor  by 
the  laws  of  the  country,  and  acquiesced  in  by  the  client,  it  is  not  neces- 
sary to  set  out  the  contract  specially ;  common  counts  are  suificient, 
especially  after  verdict.^ 

A  co-executor  cannot  in  his  own  right  sue  himself  and  his  co-execu- 
tors for  his  claim  against  testator's  estate.^ 

An  administratrix  may  sue  for  a  debt  due  to  the  estate,  although  the 
debtor  has  executed  a  bond  to  those  entitled  as  distributees.* 

Though  an  executor  may  commence  actions  in  right  of  the  testator, 
he  cannot  declare  before  probate.'  And  he  cannot  declare  as  executor, 
&c.,  upon  process  sued  out  in  his  own  right,  nor  can  he  declare  in  his 
own  right  upon  process  sued  out  as  executor.^ 

5.  Profert. 

In  an  action  at  the  suit  of  an  executor  or  administrator,  a  profert  of 
the  letters  testamentary  or  of  administration,  should  be  made,  though 
the  omission  will  be  aided,  unless  the  defendant  demur  especially  for 
it.'  On  his  making  profert,  the  letters  are,  in  contemplation  of  law,  in 
court  during  all  that  term,  when  the  defendant  may  demand  oyer  of 
them  ;  but  if  oyer  be  not  craved,  and  the  defendant  pleads  in  chief,  the 
letters  are  admitted,  and  are  not  afterwards  demandable.  Bat  where 
an  executor  declares  upon  his  own  possession,  and  not  as  executor, 
then  the  plaintiff  must  produce  the  letters  on  the  trial,  when  the 
defendant  may  contest  them.*  If  the  defendant  plead  the  general  issue 
to  an  action  by  an  executor  or  administrator,  the  cause  of  which  arose 
in  the  lifetime  of  the  decedent,  the  plaintiff  need  not  produce  the  pro- 
bate or  letters  of  administration ;  nor  will  the  defendant  be  permitted 
to  show  that  they  do  not  exist.' 

In  a  suit  by  an  administrator,  matters  impeaching  the  right  to 
administration  should  be  pleaded  in  abatement}" 

The  appointment  of  executors  is  only  provisional  and  requires  the 
approval  of  the  law  before  it  is  complete  ;  and  hence  the  title  to  the 
oflBce  is  derived  rather  from  the  law  than  the  will." 

6.  Arbitration. 

If  an  executor  arbitrate  his  action  under  the  Compulsory  Arbitration 
law  of  this  State,'^  he  may  appeal  without  paying  costs  or  making  the 
usual  aflSdavit ;  and  where  an  action  was  commenced  against  an  execu- 

'  See  ante,  83 ;  Peries  w.  Aycinena,  3  '  1  Chit.  PI.  400. 

W- &  S  64.  8  I  Hayw.  N.  C.  Rep.  165 ;  s.  p.  Ibid. 

'  Ibid.                  .  16 ;  4  Bibb's  K.  R.  14 

'  iMcFaddeu  v.  Hunt,  5  W.  &  S.  471,  »  2  Browne  115 ;  McKimm  v.  Riddle,  2 

Kennedy,  J.  Dallas  100. 

*  See  fully  ante,  87,  &o. ;  Lea  v.  Hop-  "  Hummel  v.  Brown,  12  Harris  310. 

kins,  7  Barr  492.  "  Schoenberger's   Ex'ra  v.  Lancaster 

'  Oom.  Dig.  "  Admm."  B.  9.  Sav.  Inst.,  4  Casey  459 

«  1  Arch.  Pr.  59,  60 ;  2  Ibid.  130.  "  Vol.  1.  700. 
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tor  by  capias,  and  bail  required,  and  the  declaration  was  in  the  debet 
and  dttinet,  but  the  declaration  was  against  him  as  executor,  for  the 
recovery  of  a  legacy,  it  was  held  that  he  was  entitled  to  appeal  from 
an  award  without  oath  or  security.^  Where  the  suit,  however,  is  against 
the  executor  in  his  individual  capacity,  there  is  great  reason  why  he 
should  not  be  permitted  to  appeal  without  a  compliance  with  the  usual 
form.^ 

Executors  are  not  bound  to  give  security  on  appeal  from  the  Nisi 
Prius.^ 

The  subsequent  proceedings  and  pleadings,  together  with  the  verdict, 
judgment,  and  execution,  are  also  the  same  as  in  ordinary  cases.* 
7.   Costs. 

If  the  verdict  be  for  the  plaintiff,  he  is,  of  course,  entitled  to  costs, 
as  in  ordinary  cases.  But  if  the  verdict  be  given  for  the  defendant, 
the  plaintiff  in  such  case  is  not  liable  to  costs,  unless  the  cause  of 
action  accrued  after  the  testator's  or  intestate's  death  ;  and  the  plaintiff 
might  have  brought  the  action  in  his  own  name.^  If  judgment  be 
against  an  executor  or  administrator  plaintiff,  on  demurrer,  he  must 
pay  costs.* 

The  plaintiff,  also,  is  not  liable  to  the  costs  of  a  nonsuit,  unless  the 
action  were  such  that  he  might  have  brought  it  in  his  own  right ;'  nor 
to  costs  on  judgment,  as  in  case  of  a  nonsuit.'  But  he  is  liable  to  the 
costs  of  a  non  pros. ;^  and  to  costs  upon  a  discontinuance,  where  he  has 
knowingly  brought  a  wrong  action,  or  otherwise  been  guilty  of  a  wilful 
default ;  ^''  otherwise,  not.  And  he  will  be  allowed  to  discontinue, 
■without  paying  costs,  where  he  has  brought  a  wrong  action  by  mis- 
take." In  the  Supreme  Court  of  this  State,'^  it  was  decided  without 
reference  to  the  distinction  above  stated  from  the  English  cases,  that 
an  executor  or  administrator  is  not  liable  for  costs  on  a  discontinuance  ; 
no  suggestion  of  wilful  fault  on  the  part  of  the  plaintiff  was  made  to 
the  court.  In  that  case,  the  policy  of  the  English  laws  as  to  the  non- 
liability of  plaintiff-executors  and  administrators  for  costs  was  examined 
and  the  reason  of  its  extension  to  Pennsylvania  stated ;  a  distinction 
between  fees  and  costs  was  also  drawn,  which,  as  it  subjects  executors 
and  administrators  to  a  limited  responsibility  in  this  State,  for  the 
expenses  of  suits  which  they  have  instituted,  shall  be  here  quoted. 
The  point  decided  was,  that  on  the  discontinuance  of  a  suit  brought  by 
an  executor  or  administrator,  the  plaintiff  is  not  liable  de  bonis  pro- 
priis  for  the  costs  of  the  defendant,  though  he  is  for  the  fees  of  the 
officers  of  the  court  for  services  rendered  to  him.  And  it  was  said  by 
Gibson,  J.,  delivering  the  opinion  of  the  court,  "That  costs  and  fees 
are  altogether  different  in  their  nature.     Costs  are  an  allowance  to  a 

1  Foulk  V.  Brown,  2  Watts  209.  '  2  Taunt.  116  ;  4  T.  R.  277  ;  1  Salk. 

2  Ibid.  213,  Sergeant,  J.  207 ;  2  Str.  1106 ;  2  Ld.  Ray.  865  ;  and 
'  Maule  V.  Shaffer,  2  Barr  404.  see  1  Barn.  &  Aid.  386  ;  3  Ibid.  213. 

*  2  Arehb.  Pr.  130.      As  to  scire  fa-  »  2  H.   Bl.  277  ;   4   Burr.    1928  ;    16 

cias  by  an   executor   or  administrator,  Johns.  148 ;  17  Ibid.  268, 

vide  ante,  506,  560,  569.  '  6  T.  R.  655 ;  3  Burr.  1584. 

5  Vol.  I.  759  ;,  2  Arohb.  Pr.  130,  31 ;  "  Barnes  169  ;  3  Burr.  1451 ;  1  Wm. 

1  Ld.  Raym.  436 ;  H.  Bl.  528 ;  1  B.  &  Blac.  451 ;  s.  c.  2  Tidd  1015,  733,  8th  . 
P  445  ;  1  Taunt.  322  ;  7  T.  R.  358  ;  10  ed. 

East  293  ;  5  T.  R.  234  ;  2  East  395,  398  ;         "  3  Johns.  Rep.  249  ;  Str.  871 . 

2  B.  &  P.  255 ;  3  Bibb's  K.  Rep.  208.  "  Musser  v.  Good,  11  S.  &  R.  247. 

«  12  Johns.  289 ;  2  Ibid.  377. 
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party  for  expenses  incurred  in  conducting  his  suit ;  fees  are  a  compen- 
sation to  an  officer  for  services  rendered  in  the  progress  of  the  cause. 
It  may  well  be,  therefore,  that  a  defendant  shall  not  recover  costs  out 
of  the  pocket  of  an  executor  or  administrator,  and  yet  an  officer  who 
has  performed  services  at  the  instance  of  such  an  executor  or  adminis- 
trator, has  a  personal  demand  against  him  for  his  fees.  As  between  a 
party  and  the  officers,  charges  for  services  rendered  are  fees :  as 
between  the  parties  to  the  cause,  being  in  contemplation  of  law,  charges  , 
actually  paid  by  the  successful  party,  or,  at  least,  such  as  have  created 
a  responsibility  to  the  officer,  they  are  costs.  Originally,  fees  were  in 
strictness  demandable  the  instant  at  which  the  services  were  rendered  ; 
but  an  uninterrupted  course  of  indulgence  at  length  ripened  into  a 
custom  which  has  received  the  sanction  of  judicial  decision,  that  the 
party  for  whose  benefit  they  were  rendered  should  not  be  called  on  till 
after  the  determination  of  the  cause ;  when,  to  avoid  the  vexation  of 
an  original  suit  for  a  trifling  demand,  it  became  a  practice  to  include 
them  in  the  execution,  as  if  they  were  a  part  of  the  successful  party's 
costs.  But  they  were,  in  truth,  not  so,  as  they  might  be  recovered  by 
the  officer  in  a  suit  in  his  own  name.  In  the  identity  of  the  usual 
mode  of  collection  alone,  is  there  the  least  resemblance  between  costs 
and  fees.  But  so  far  has  this  mode  of  collection  prevailed,  that  the 
officer  is  permitted,  as  in  this  case,  to  collect  his  fees  by  an  execution 
in  the  original  cause,  where  the  successful  party  has  nothing  to  receive. 
The  system  of  indulgence  spoken  of,  although  it  has  extended  the  time 
of  payment,  and,  in  most  cases,  changed  the  remedy,  has,  in  no  other 
respect,  affected  the  right  of  the  officer  to  proceed  against  the  person 
of  the  party  who  employed  him,  which  remains  the  same  as  it  was  when 
he  could  call  on  him  immediately  after  having  performed  the  services. 
It  is  perceivjed  at  once,  therefore,  that  the  question,  whether  an  exe- 
cutor or  administrator  is  bound  to  pay  fees  out  of  his  own  pocket  to 
an  officer  employed  by  himself,  is  very  different  from  the  question, 
whether  he  is  bound  to  refund  to  his  successful  antagonist,  his  costs 
and  charges  laid  out  and  expended  about  the  suit."  But  in  a  more 
recent  case,^  it  was  determined  that  an  executor  plaintiiF  is  bound  to 
pay  costs  to  the  defendant  in  case  of  nonsuit,  or  of  verdict  in  favor  of 
the  defendant,  as  well  where  he  necessarily  sues  in  his  representative 
character  as  where  the  cause  of  action  arises  after  the  death  of  the 
testator,  but  that  costs  accrued  since  the  testator's  death  are  not  a  lien 
on  his  lands  as  against  a  purchaser,  the  court  saying  that  this  decision 
did  not  interfere  with  Musser  v.  Good,  as  that  case  was  an  attempt 
to  charge  an  administrator  personally,  with  payment  of  costs,  where 
the  executors  had  discontinued  the  suit.  It  may  now  be  considered 
settled,  that  an  executor  or  administrator  plaintiff  is  bound  to  pay 
costs  to  the  defendant  in  case  of  nonsuit,  or  of  a  verdict  for  the  defend- 
ant, as  well  where  he  necessarily  sues  in  his  representative  character 
as  where  the  cause  of  action  arises  after  the  death  of  the  testator  ;  and 
the  distinction  which  prevails  in  England,  in  this  respect,  has  not 
obtained  here.^ 

Executors  are  not  chargeable  to  pay  out  of  their  own  pockets  the 

'  Muntorf  u.  Muntorf,  2  Rawle  180.         142;  see  Penrose  v.  Pawling,  8  VV.  &  S. 
"  Ibid. ;  Myers  v.  Barton,  5  P.  L.  J.     379 ;  Musser  v.  Good,  11  S.  &  R.  217. 
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expenses  of  legal  proceedings,  if  the  money  has  heen  dishursed  by 
them,  bond  fide  in  the  performance  of  their  duties  ;  and  if,  in  general, 
their  conduct  has  been  correct ;  and  no  imputation  of  fraud  or  impro- 
per conduct  can  justly  be  made  against  them,  the  court  will  not  criti- 
cally examine  their  disbursements  in  contesting  or  prosecuting  claims, 
although  such  contest  may  have  been  entered  into  partly  for  their  own 
interest;^  but  for  a  vexatious  litigation  carried  on  by  them,  either 
wrongfully  or  for  their  personal  advantage,  they  are  not  entitled  to 
charge  the  estate.^ 

In  1850,  it  was  decided  that  an  administrator  who  fails  in  a  suit, 
instituted  by  himself,  is  personally  liable  for  the  costs.^  But  four 
years  afterwards  this  decision  was  overruled,  and  as  the  opinion  of 
LowRiE,  J.,  pronouncing  the  decree  of  reversal,  reviews  the  decisions 
which  were  supposed  to  have  led  to  the  error,  we  insert  a  copious 
extract  thereof:* 

"  This  case  presents  the  question,  Is  an  administrator  plaintiff  per- 
sonally liable  to  execution  for  the  general  costs  of  the  cause,  on  a 
verdict  and  general  judgment  in  favor  of  the  defendant  ? 

"  This  question  was  decided  in  the  affirmative  in  the  court  below, 
and  so  it  was  decided  in  this  court,  1850,  in  the  case  of  Ewing  v.  Fur. 
ness,  without  anything  having  been  said  by  the  court  in  vindication  of 
the  decision,  except  that  it  was  '  on  the  authority  of  several  decisions 
of  this  court  directly  in  point.' 

"  We  have  failed  to  find  any  such  cases,  and  none  are  cited  before 
us,  as  supposed  to  contain  such  doctrine,  except  Show  v.  Conway, 
Muntorf  v.  Muntorf,  and  Penrose  v.  Pawling ;  and  these  seem  to  be 
those  alluded  to  by  the  court,  and  we  shall  look  for  the  rule  there. 

"  It  is  not  in  Muntorf  v.  Muntorf,  for  that  refers  to  and  approves 
the  case  of  Musser  v.  Good,  which  expressly  negatives  our  present 
question,  and  decides  only  that  our  rule  is  different  from  the  English 
one  in  this,  that  the  latter  gives  no  costs  at  all  in  such  cases,  while 
ours  gives  costs  against  the  assets,  and  not  against  the  administrator 
personally. 

"  It  is  not  in  Penrose  v.  Pawling,  for  that  decides  only  that  an  ad- 
ministrator plaintiff  who  received  his  costs  paid  by  the  defendant  on 
an  appeal  from  an  award  is  personally  liable  for  the  costs  thus  received, 
if  he  be  finally  defeated  in  the  action ;  and  this  admits  that  he  is  not 
personally  liable  for  the  costs  generally.  What  he  had  personally 
received  as  his  costs,  to  which  he  was  conditionally  entitled,  he  must 
personally  refund  on  the  failjire  of  the  condition,  to  wit,  on  losing  the 
final  judgment.  This  puts  the  parties  in  the  final  judgment  personally 
in  the  same  relative  condition  that  they  were  in  before  the  suit  began, 
and  is  equivalent  to  judgment  against  the  assets  for  the  general  costs 
of  the  defendant.  Such  is  also  the  case  of  McWilliams  v.  Hopkins, 
1  Wharton  275. 

"  The  case  of  Show  v.  Conway  professes  to  be  founded,  in  part,  on 
the  two  just  considered,  and  therefore   is  not  inconsistent  with  them, 

1  Case   of    Oakford's    Estate,   0.    C.  Est.,  6  Wh.  401 ;  Hartzell  v.  Brown,  5 

Philad.    Deo.    1820,  MS. ;    Whart.  Dig.  Binn.  138  ;  Bunton's  Est.,  10  Barr  406. 
"  Executors,"  418.  '  Ewing  v.  Furness,  1  Harris  531. 

^  Show  V.  Conway,  7  Barr  136  ;  With-         *  Callender's  Adm'r  v.  Keystone  Ins. 

er's   Appeal,   1   Harris  582 ;   Gossner's  Co.,  11  Harris  472. 
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though  the  syllabus  of  it  is.  The  defendant  did  not  recover  his  costs 
from  the  administrator  in  that  case  by  virtue  of  the  judgment,  but 
under  a  special  decree,  founded  on  testimony  specially  taken,  and 
showing  that  the  suit  was  vexatious,  and  for  this  reason  the  suit  was 
affirmed  here.  This,  therefore,  is  merely  the  affirmance  of  another 
principle  of  law  that  makes  an  administrator  plaintiif  liable  for  costs 
when  he  is  defeated  in  a  wanton  and  vexatious  suit.'  And  hereby  our 
question  is  implicitly,  yet  plainly. negatived,  notwithstanding  some 
loose  expressions  that  seem  to  cover  a  broader  principle  than  was  de- 
manded by  the  case. 

"^We  find,  therefore,  no  support  for  Ewing  v.  Furness,  and  every- 
thing against  it.  And  there  are  other  evidences  of  the  law  still  more 
abundant  and  convincing.  The  old  English  statutes,  giving  costs 
against  plaintiffs,  have  always  been  construed  not  to  apply  against  ex- 
ecutors and  administrators ;  and  subject  to  the  modification  above 
alluded  to,  we  have  followed  the  law  as  we  got  it  there.  The  statute 
3  Jac.  I.  c.  8,  requires  bail  in  error  for  debt  and  costs,  but  this  is  held 
not  to  apply  to  administrators,  plaintiffs  in  error,  because  they  are  not 
personally  liable  for  either  debt  or  costs :  Cro.  Jac.  350  ;  4  Mod.  245. 
And  such,  and  for  the  same  reason,  is  the  construction  of  the  terms  of 
appeal  from  an  award  under  our  Act  of  1810,  5  Binn.  400,  and  from 
Nisi  Prius,  2  State  Rep.  404. 

"  The  English  decisions  afterwards  received  the  sanction  of  statute 
16  and  17  Car.  II,  c.  8,  s.  5,  which  in  requiring  bail  in  error,  excepts 
the  case  of  executors  and  administrators.  And  this  statute  was  in 
force  with  us  until  superseded  by  our  more  recent  statutes  to  the  same 
effect  in  the  cases  of  writs  of  error  and  appeals  of  every  kind,  from 
courts,  awards,  justices  of  the  peace,  and  under  the  Act  of  1846,  con- 
cerning bail  and  attachment. 

"  But  the  denial  of  the  principle  of  Ewing  v.  Furness  is  much  more 
direct  and  positive  in  the  statutes  that  forbid  justices  of  the  peace  to 
enter  judgment  or  issue  execution  against  administrators  personally 
(Act  of  1810),  or  that  execution  issue  against  them  at  all  where  there 
is  a  deficiency  of  assets,  and  requires  that  the  remedy  shall  proceed  in 
.  the  Orphans'  Court  against  the  estate  of  the  decedent :  Act  of  1834, 
concerning  executors  and  administrators.  With  us,  therefore,  a  gen- 
eral judgment  against  administrators,  whether  plaintiffs  or  defendants, 
is  always  against  them  officially,  and  to  be  paid  by  them  out  of  the 
assets,  and  not  personally.  And  such  being  the  judgment,  such  must 
be  the  execution. 

"  Nobody  has  ever  supposed  that  on  a  general  judgment  against  a 
defendant  administrator,  who  has  unsuccessfully  resisted  a  claim 
against  the  estate,  he  is  personally  liable  for  the  costs  ;  and  we  can  see 
no  essential  difference  in  this  regard  between  an  unsuccessful  prosecu- 
tion and  an  unsuccessful  resistance  of  a  claim. 

"  Besides  this,  it  is  some  evidence  of  what  the  law  is  with  us,  that 
our  sister  States,  deriving  their  customs  and  modes  of  thinking  from 
the  same  source,  have  the  same  rule,  or  the  old  English  one  ;  and  so 
we  find  it  in  New  York,^  New  Jersey ,3  South  Carolina,*  North  Caro- 

1  7  Weud.  552;  1  Denio  276;  3'Bos.         '  1  Harrison  210 

&  Pul.  115  ;  5  Ibid.  72;  9  Bing.  754.  *  2  Bay  165  ;  1  Bailey  79 

2  7  Wend.  522 ;  4  Cow.  87.  ^ 
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lina,'  Georgia,^  Kentucky,'  Illinois/  Alabama/  and  in  Ohio  by  statute. 
In  Massachusetts  it  is  altered  by  statute. 

"  Surely  such  an  amount  of  evidence  is  sufficient  to  show  what  the 
law  is,  and  to  satisfy  any  reasonable  man  that  there  is  good  reason  for 
it ;  and  the  decision  of  Ewing  v.  Furness  is  a  mistake,  and  ought  not 
to  be  followed." 

Thus  an  executor  was  held  not  entitled  to  counsel  fees,  where  he  had 
made  an  unjust  and  vexatious  defence  to  the  next  of  kin  ; "  where  hg 
has  resisted  the  payment  of  a  just  debt  without  reason,  and  when  he 
has  assets  in  his  hands,  he  cannot  charge  the  costs  of  the  recovery  of 
such  debt  to  the  estate.^ 

But  an  admininistrator  who  in  good  faith  litigates  a  claim  against 
the  estate  of  his  intestate  is  entitled  to  credit  in  his  administration  ac- 
count for  the  costs  and  expenses  of  the  litigation,  including  the  amount 
paid  for  council  fees ;  and  also  to  an  allowance  for  his  time  and 
trouble.^ 

In  a  case  where  the  accountant  failed  to  sustain  a  claim  to  have  the 
balance  in  his  favor  paid  out  of  the  corpus  of  the  estate,  he  was  held 
to  be  chargeable  with  the  costs  of  the  audit.  The  costs  since  the 
decree  in  the  Orphans'  Court  should  be  paid  by  the  appellants  who 
have  failed  in  procuring  a  reversal  of  the  decree.' 

And  an  executor  will  not  be  credited  in  his  account  with  counsel  fees 
in  trying  an  issue  of  devisavit  vel  non,  involving  the  validity  of  the 
will  i^"  though  it  is  otherwise  where  the  legatees  entitled  to  the  estate 
are  the  parties  in  interest."  And  so  executors  are  not  entitled  to 
charge  the  estate  with  fees  paid  for  professional  services  in  a  suit 
against  them  for  a  specific  legacy,  where  the  contest  was  between  dif- 
ferent claimants  to  the  legacy,  and  the  residuary  legatees  had  no  inter- 
est in  the  result.'^ 

Where  an  executor,  with  the  rents  and  profits  of  the  real  estate  in 
his  hands  sufficient  to  pay  the  debts,  applies  for  an  order  of  sale,  and 
makes  sale,  and  the  court  refuse  its  confirmation,  and  set  it  aside,  it  is 
not  error  to  make  the  executor  pay  the  costs.'' 

II.   Of  Actions  against  Executors  and  Administrators. 

1.  When  to  be  held  to  bail. 

2.  Proceedings  to  charge  real  estate. 

8.  Legacies  and  proceedings  to  recover  them. 

4.  Nonjoinder  of  executor  defendants. 

5.  When  executors  become  personally  liable. 

6.  Pleas. 

7.  Verdict. 

8.  Judgment. 

9.  Costs. 

10.  Error. 

11.  Execution. 

'  1  Murphy  102.  *  Martin's  Appeal,  11  Harris  433. 

'  Dudley  1.  "•  Mumper's  Appeal,  3  W.  &  S.  441 ; 

3  2  Littell  387 ;  2  3.3.  Marsh.  499.  see  Bradford  v.  Boudinot,  3  W.  C.  0.  R. 

*  3  Scam.  61.  122;  Geddis's  Appeal,  9  Watts  284. 
5  7  Alab.  251 ;  10  Ibid.  600.  "  Scott's  Est.  9  W.  &  S.  98. 

«  Gossner's  Est.,  6  Wh.  401.  "  Verner's  Est.,  6  Watts  250;  In  re 

'  Armstrong's  Est..  6  Watts  236.  Harlan's  Eat.,  3  P.  L.  J.  116. 

*  Ammon's  Appeal,  7  Casey  311.         •       ''  Loomis's  Appeal,  5  Casey  237. 
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1.  When  to  he  held  to  Bail. 

Executors  or  administrators  cannot  be  held  to  bail,  unless  in  cases 
■where  they  have  promised  to  pay  the  debts  of  their  testator  or  intestate, 
or  to  pay  legacies,  or  when  they  have  been  guilty  of  a  devastavit}  A 
refusal  to  apply  assets  to  the  payment  of  debts  does  not  amount  to  a 
devastavit ;  nor  does  a  declaration  of  an  intention  to  leave  the  country 
and  not  to  return  justify  an  order  to  hold  an  executor  to  bail.^ 
•  An  executor  de  son  tort  is  liable  to  the  action  of  the  lawful  executor 
or  administrator,  or  that  of  a  creditor.  If  there  be  a  lawful  executor, 
they  may  be  joined  in  an  action  by  a  creditor  or  sued  severally.  The 
executor  de  son  tort  is  liable  only  to  the  amount  of  the  assets  which 
come  to  his  hands.  In  general,  he  may  be  treated  by  the  creditor  as 
if  he  were  the  rightful  executor,  and  this  is  the  mode  of  declaring 
against  him,  as  well  in  the  case  of  a  scire  facias  on  a  judgment  as  in  an 
original  action.'  He  may,  however,  protect  himself  a-i  the  rightful 
executor,  by  a  proper  plea,  when  he  will  be  answerable  only  to  those 
■who  are  entitled  to  the  assets,  and  to  the  extent  only  that  they  have 
come  to  his  hands.  The  creditor  need  not  take  out  letters  of  adminis- 
tration before  suit.* 

The  process  against  them  may  be  either  a  capias,  when  they  are  lia- 
ble to  arrest,  or  a  summons.  The  latter  writ  may  be  issued  against 
them  under  the  Act  of  1836.' 

2.  Proceedings  to  charge  Ileal  Estate. 

By  the  34th  section  of  the  Act  of  February  24th  1834,^  it  is  enacted 
tha,t  in  all  actions  against  the  executors  or  administrators  of  a  decedent, 
who  shall  have  left  real  estate,  where  the  plaintiff  intends  to  charge 
such  real  estate  with  the  payment  of  his  debt,  the  widow  and  heirs,  or 
devisees,  and  the  guardians  of  such  as  are  minors,  shall  be  made  parties 
thereto ;  and,  in  C9,se  such  widow  and  heirs,  or  devisees,  and  their 
guardians,  reside  out  of  the  county,  it  shall  be  competent  for  the  court 
to  direct  notice  of  the  writ  issued  therein  to  be  served,  by  publication 
or  otherwise,  as  such  court  may  determine  by  rule  of  court ;  and  if 
notice  of  such  writ  shall  not  be  served  on  such  widow  and  heirs,  or 
devisees,  and  their  guardians,  the  judgment  obtained  in  such  action 
shall  not  be  levied  or  paid  out  of  the  real  estate  of  such  widow,  heirs, 
or  devisees  as  shall  not  have  been  served  with  notice  of  such  writ. 

The  cases  on  this  very  important  statute  are  abundantly  collected 
elsewhere.'     The  act  does  not  comprehend  a  scire  facias  sur  mortgage.^ 

Nor  a  scire  facias  to  revive  a  judgment.'  But  a  judgment  obtained 
against  an  administrator  before  the  passage  of  the  act,  is  within  its 
purview,  as  to  proceedings  to  revive  it  against  the  heirs  after  its  pass- 
age.^" And  a  testatum  fieri  facias,  issued  after  the  act  went  into 
operation,  upon  a  judgment  against  the  administrator  obtained  before 
its  passage,  will  not  create  a  lien  upon  the  decedent's  real  estate  in 

1  2  Arohb.  Pr.  131 ;  Tidd  219,  7  Ed. ;  '  Wh.  Dig.  "  Decedent,"  iv.  to  which 

1  Wendell  303.  the  reader  is  referred ;  see  also  McClure 

'  1  Wendell  803.  v.  Smith,  2  Miles  255  :  Hare  v.  Mallaeh, 

1      '  Stockton  V.  Wilson,  8  Pa.  R.  130.  1   Miles  26b. 

'  P'<J-    ,   T  ooo  '  H'^''®  "•  Mallocb,  1  Miles  268  ;  Wal- 

5  See  Vol.  I.  283.  lace  v.  Blair,  1  Grant  75. 

"  Purd.  Dig.  288,  pi.  100 ;  Pamph.  L.         '  McMillan  v.  Red,  4  W.  &  S.  237. 

"  Kessler's  Appeal,  8  Casey  390. 
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the  county  where  it  is  docketed,  without  a  scire  facias  to  the  widow 
and  heirs.' 

A  judgment  against  the  executor  with  notice  to  the  devisee,  without 
making  the  alienee  of  the  latter  a  party,  and  a  sale  under  such  judg- 
ment, will  not  divest  the  title  to  such  land.^ 

The  creditor  is  not  bound  to  elect  in  the  first  instance  to  proceed 
against  the  heirs ;  his  proper  course  is  to  proceed  to  judgment  against 
the  representatives,  and  then  obtain  judgment  de  terris  by  scire  facias 
against  the  heirs.' 

And  in  such  proceedings  the  heirs  may  contest  the  judgment  on 
original  grounds,  or  that  the  lien  of  the  debt  is  lost.* 

A  sheriff's  sale  under  a  judgment  against  the  administrator,  to 
which  the  heirs  have  not  been  made  parties,  does  not  divest  their  title. ° 
And  although  they  were  never  in  possession  of  the  property .° 

Although  the  heirs  may  not  be  concluded  by  the  judgment,  strangers 
or  intruders  cannot  treat  it  as  void  on  account  of  want  of  notice.' 

Where  the  executor  is  also  devisee  of  the  land  he  is  concluded  by 
the  judgment  against  him  as  executor.^ 

Where  a  person  conveys  land  in  fraud  of  his  creditors  and  dies,  it 
is  not  necessary  that  his  heirs  should  be  made  parties  to  a  judgment 
against  his  personal  representative  in  order  to  charge  the  land  with 
the  debt.' 

3.  Legacies,  and  Proceedings  to  recover  them}" 

By  the  50th  and  six  succeeding  sections  of  the  Act  of  February 
24th  1834,"  it  shall  be  lawful  for  any  person  to  whom  any  bequest  of 
money  or  other  goods  or  chattels  may  be  made  by  last  will  or  testa- 
ment, to  commence  and  prosecute  an  action  for  debt,  detinue,  account 
render,  or  an  action  on  the  case  for  the  recovery  thereof,  after  it  be- 
comes due,  against  the  executors  of  such  will  having  in  their  hands 
sufficient  assets  to  pay  all  the  just  debts  of  the  testator,  and  the  legacies 
by  him  bequeathed. 

Legacies,  if  no  time  be  limited  for  the  payment  thereof,  shall,  in  all 
cases,  be  deemed  to  be  due  and  payable  at  the  expiration  of  one  year 
from  the  death  of  the  testator. 

No  action  for  the  recovery  of  any  such  legacy  shall  be  commenced, 
until  reasonable  demand  have  been  made  by  the,  legatee  of  the  executor, 
for  the  payment  or  delivery  thereof;  nor  shall  such  legatee  be  entitled 
to  execution  in  such  actions,  until  security  have  been  given  in  the 
Orphans'  Court,  in  the  manner  hereinbefore  directed  with  respect  to 
distributive  shares. 

If  the  executor  shall  plead  to  such  actions  that  he  hath  not  sufiBcient 
assets  to  pay  all  just  debts  and  demands  against  the  estate,  and  also 
all  the  legacies  given,  without  any  other  plea,  no  further  proceedings 
shall  be  had  on  such  action,  until  an  account  shall  have  been  taken,  in 
the  proper  Orphans'  Court,  of  the  debts  and  assets  of  the  estate,  and 

•  McLaughlin  v.  McCumber,  12  Casey  ^  Kessler's  Appeal,  8  Casey  390. 

14.  '  Riland  v.  Eokert,  11  Harris  215. 

''  Soles  V.  Hickman,  5  Casey  342.  *  Stewart  v.  Montgomery,   11   Harris 

»  Atherton  y.  Atherton,  2  Barr   112;  410. 

Benner  v.  Phillips,  9  W.  &  S.  16  ;  Kee-  '  Smith  v.  Grim,  2  Casey  95. 

nan  v.  Gibson,  9  Barr  249.  "  See  the  cases  on  this  subject  collected 

«  Ibid.  in  W^'  Dig.,  "  Legacies." 

s  McC'racken  v.  Roberts,  7  Harris  390.  "  Purd.  Dig.  303,  pi.  185. 
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the  amount,  if  any,  payable  on  such  legacy,  be  ascertained  ;  and  in 
such  case  it  shall  be  competent  for  the  court  to  order  the  executor  to 
proceed,  without  delay,  in  the  Orphans'  Court  for  the  purpose  afore- 
said, and  to  enforce  such  order  by  attachment. 

If  any  other  plea  be  pleaded  by  such  executor,  the  issue  thereon 
shall  be  decided  in  due  course  as  in  other  cases  ;  and  if  judgment 
thereupon  be  rendered  against  such  executor,  he  may,  nevertheless, 
aver  the  want  of  sufficient  assets  to  pay  all  the  debts  and  legacies  as 
aforesaid,  and  thereupon  execution  shall  be  stayed  until  such  accounts 
shall  be  taken  as  is  provided  in  the  next  preceding  section  of  this  act ; 
and  the  court  in  which  such  action  is  brought  may,  by  attachment,- 
compel  such  executor  to  proceed  in  the  Orphans'  Court  for  such 
purpose. 

If  it  shall  appear,  by  the  account  taken  in  the  Orphans'  Court,  that 
there  are  no  assets  in  the  hands  of  such  executor  which  ought  to  be 
applied  to  the  payment  of  the  legacy  demanded,  or  if  such  legacy  be 
a  chattel  that  is  required  for  the  payment  of  debts,  judgment  of  no'nsuit 
shall  thereupon  be  entered. 

If  judgment  as  aforesaid  be  entered  for  the  plaintiff  for  any  sum,  or 
for  the  value  of  any  chattels  bequeathed,  the  court  shall,  according  to 
justice  and  equity,  either  award  costs  or  no  costs  out  of  the  testator's 
estate  ;  or  if  such  executor  has  been  faulty  in  delaying,  without  sufS- 
cient  excuse,  the  payment  or  delivery  of  the  legacy  demanded,  or  a 
proportionable  part  thereof,  then  out  of  the  proper  estate  of  such 
executor. 

In  an  action  for  a  legacy  charged  on  land,  the  terre-tenants  should 
be  called  in,  because  they  have  an  immediate  interest  in  the  land. 
There  is  great  reason  also  for  including  the  executor  in  the  action, 
because  all  the  lands  are  liable  to  the  payment  of  the  testator's  debts, 
and  may  be  taken  in  execution  on  a  judgment  against  the  executor. 
He  should,  therefore,  have  an  opportunity  to  show  that  the  land  is  not 
more  than  sufficient  to  discharge  the  debts,  in  which  case  the  legacy 
must  fall.' 

"  The  most  approved  form  in  which  to  recover  a  legacy  charged 
upon  land,  is  to  bring  suit  against  the  executors  and  the  terre-tenants, 
who  are  generally  most  interested  in  the  cause  ;  for.  it  is  on  failure  of 
the  personal  funds  that  resort  is  had  to  the  real  estate.  It  may  be 
brought  either  against  the  tenants  of  the  land  generally,  without 
naming  them,  or  against  them  by  name ;  but  the  former  is  the  best 
form,  and,  in  England,  is  constantly  used  ;  for  if  the  plaintiff  under- 
take to  name  them,  he  must  name  them  all,  and  if  he  does  not,  those 
who  are  not  named  may  plead  in  abatement.^  When  against  the  terre- 
tenants  generally,  sheriff  returns  specially  the  tenants  of  the  land,  who 
come  in  and  either  plead  generally  to  the  action,  or  specially,  that 
another  person,  naming  him,  was,  and  yet  is,  tenant  of  the  land,  and 
that  no  process  has  been  yet  issued  against  him,  &c.,  and  pray  judg- 
ment of  the  court  if  they  ought  to  be  compelled  to  answer  to  the  said 
writ  in  form  aforesaid  returned.  And  the  reason  of  this  plea  seems  to 
be  because  every  tenant  of  the  land  is  entitled  to  have  contribution 

1  HoUiday  v.  Summerville,  3  Pa.  R.         ■  Chahoon  v.  HoUenback,  16  S  &  R 
533  ;  Commonwealth  v.  Hambright,  4  S.     432 ;  2  Saund.  7   n  4 
&  R.  217  :  Gause  v.  Wiley,  Ibid.  509. 
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that  is,  all  the  lands  bound  in  the  hands  of  the  several  purchasers  or 
owners  thereof  must  be  equally  charged  :  therefore,  unless  all  the 
tenants  be  warned,  the  others  are  not  obliged  to  answer.  And  if  the 
tenant  does  not  take  advantage  of  the  omission  in  the  first  instance,  by 
a  plea  of  this  sort,  which  he  may  do,  notwithstanding  the  sheriff's 
return,  it  would  seem  he  loses  the  benefit  of  contribution  or  of  relief 
by  audita  querela,  in  case  execution  is  taken  out  against  his  land 
alone. ^  In  England,  he  cannot  plead  it  after  a  plea  in  bar.^  On  the 
plea  that  all  the  terre-tenants  have  not  been  summoned,  for  the  having 
speedier  justice,  the  plaintiff  may  pray  a  writ  to  summon  the  person 
alleged  to  be  terre-tenant,  which  is  granted  to  him  by  the  court ;  and 
by  this  means,  when  summoned  by  the  sheriff,  he  is  made  a  party  in 
the  same  manner  as  if  he  had  been  summoned  or  returned  by  the 
sheriff  as  terre-tenant  of  the  land."^ 

Upon  the  settlement  of  a  joint  administration  account  by  two  execu- 
tors, and  the  subsequent  death  of  one  of  them,  an  action  may  be 
maintained  against  the  personal  representative  of  the  deceased  execu- 
tor, to  recover  a  legacy  under  the  will  of  his  testator,  upon  the  allega- 
tion that  funds  for  the  payment  of  the  legacy  came  to  the  hands  of 
such  deceased  executor.  In  such  an  action,  upon  the  allegation  that 
the  funds  for  its  payment  came  to  the  hands  of  such  deceased  co- 
executor,  the  surviving  executor  is  not  a  competent  witness  for  the 
plaintiff.  The  case  is  not  embraced  within  the  statement  law,  and 
therefore  a  declaration  must  be  filed  ;  nor  is  the  Statute  of  Limitations 
applicable.^ 

Administrators  may  in  some  cases  recover  back  from  a  distributee 
to  whom  too  much  has  been  given,  though  there  be  no  refunding  bond.'' 

In  a  suit  for  a  distributive  share,  a  refunding  bond  is  not  necessary 
before  suit,  and  after  a  great  lapse  of  time  is  not  necessary  at  all." 

Unless  executors  act  in  bad  faith  in  the  exercise  of  discretionary 
powers  given  to  them  by  the  will,  a  court  of  equity  will  not  control 
them.  And  when  occasion  demands,  such  control  belongs  exclusively 
to  the  Orphans'  Court.^  But  the  common-law  courts  have  concurrent 
jurisdiction  with  the  Orphans'  Court  to  recover  a  claim  against  the 
estate  of  the  decedent.* 

Since  the  passage  of  the  Acts  of  1832,  1833,  1834,  and  1836,  the 
Orphans'  Court  has  exclusive  jurisdiction  to  make  and  enforce  distrir 
bution  of  the  estates  of  intestates.  And  no  common-law  action  can 
be  sustained  to  recover  a  distributive  share  of  such  an  estate,  against 
the  administrator,  although  his  account  exhibiting  a  specific  balance 
against  him  has  been  settled  in  and  confirmed  by  the  Orphans'  Court.' 

If  an  administrator  has  received  the  chattel  which  was  the  subject 
of  a  donatio  causa  mortis  and  converted  it,  the  donee  may  maintain 
assumpsit  against  him  ;  and  where  the  gift  was  to  two  persons  jointly, 
they  could  sue  jointly  for  its  value.'" 

Where  three  executors  filed  a  joint  account  showing  a  balance  in 
their  hands,  and  one  of  them  was  discharged  by  the  Orphans'  Court 

1  Cro.  Jac.  506.  "  Baughman  v.  Kunkle,  8  Watts  484. 

*  Sir  W.  Jones  349 ;  2  Saund.  7,  n.  10.         '  Chew's  Ex'rs  v.  Chew,  4  Casey  17. 
'  McLanahan  v.  Wyant,  1  Pa.  R.  96,  °  Swain  v.  Ettling,  8  Casey  486. 

113,  per  Rogers,  J.  '  Ashford  v.  Ewing,  1  Casey  213. 

*  Doebler  v.  Suavely,  5  Watts  225.  '»  Michener  v.  Dale,  11  Harris  59. 
»  Saeger  v.  Wilson,  4  W.  &  S.  501. 
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and  directed  to  pay  over  any  funds  in  his  hands  to  the  other  executors, 
•which  was  done,  it  was  held  that  the  decree  of  the  Orphans'  Court 
designating  the  persons  to  whom  the  money  should  be  paid  was  conclu- 
sive, and  that  a  legatee  could  not  maintain  an  action  against  the  dis- 
charged executor  to  recover  a  legacy.^ 

A  widow's  remedy  against  an  administrator  for  not  setting  apart  for 
her  the  property  to  which  she  is  entitled  under  the  Act  of  1851,  is,  in 
such  circumstances,  a  special  action  on  the  case  ;  or,  if  converted  by 
him  into  money,  she  may  sue  in  assumpsit  for  money  had  and  received 
to  her  use.  She  has  neither  such  a  general  nor  special  property  in  the 
articles  to  which  she  is  entitled,  as  will  enable  her  to  maintain  trespass 
against  him.^ 

Since  the  Act  of  15th  March  1832,  the  executor  of  an  executor  is 
not  liable  to  be  sued  by  a  legatee  for  a  pecuniary  legacy  under  the 
will  of  the  first  testator,  and  which  was  in  the  hands  of  the  first  execu- 
tor ;  and  a  bill  against  the  executors  of  the  first  executors  to  compel 
the  payment  of  such  legacy  cannot  be  sustained.' 

4.  Nonjoinder  of  Executor  Defendant. 

If  there  be  several  executors,  all  of  whom  have  administered,  they 
should  all  be  sued,  if  alive,  or  the  nonjoinder  may  be  pleaded  in  abate- 
ment.* In  case  of  the  death  of  one,  the  action  should  be  against  the 
survivor.* 

Join^t  administrators  and  their  sureties  may  be  sued  on  their  bond 
for  the  devastavit  of  one.^ 

5.  When  JExecutors  become  personally  liable. 

One  administrator  cannot  maintain  an  action  against  his  co-adminis- 
trator on  the  administration-bond  by  which  they  are  jointly  and  seve- 
rally bound.' 

By  the  37th  section  of  the  Act  of  Assembly  of  Februrary  1834,*  it 
is  provided,  that  "  the  omission  of  any  executor  or  administrator  to 
plead  to  any  action  brought  against  him  in  his  representative  character, 
that  he  has  fully  administered  the  estate  of  the  decedent,  or  any  other 
matter  relative  to  the  assets,  shall  not  be  deemed  an  admission  of  assets 
to  satisfy  the  demand  made  in  such- action  ;  also,  the  omission  of  the 
plaintifi"  to  reply  to  any  such  matter  when  pleaded,  shall  not  be  deemed 
an  admission  -of  the  want  of  assets,  as  aforesaid,  nor  shall  such  omis- 
sion otherwise  prejudice  either  party ;  and  no  mispleading,  or  lack  of 
pleading,  by  executors  or  administrators,  shall  make  them  liable  to  pay 
any  debt  or  damages  recovered  against  them,  in  their  representative 
character,  beyond  the  amount  of  the  assets  which  in  fact  have  come  or 
may  come  into  their  hands." 

Formerly,  if  the  defendant  allowed  judgment  to  go  by  default,  or 
expressly  confessed  the  action,  this  was  deemed  a  confession  of  assets 
to  the  amount  of  the  judgment,  and  he  was  estopped  from  denying  it 
afterwards  in  an  action  on  the  judgment,  suggesting  a  devastavit.^  He 
therefore  took  care  to  plead  regularly  to  the  action,  unless  he  wished 
to  acknowledge  assets.     If,  however,  the  judgment  which   he   had 

1      1  McNeal  v.  Holtrook,  1  Casey  189.  '  McDivitt  v.  McDivitt,  4  "Watts  384 

'  Neely  v.  MoCormick,  Ibid.  255.  »  Purd.  Dig.  289,  pi.  103  :  Pamoh  L 

'  Waterman  v.  Ellis,  4  Casey  264.  80.                 &         .  i-           .          p 

*  Doebler  v.  Suavely,  5  Watts  228.  »  1  Wils.  258  ;  Griffith  v.  Chew  8  S 

I  JJ^"^-        .    r,  ,      ,  ^  &  K.  17 ;  Hardin's  Kent.  Rep.  404;  but 

« Patterson's  Ex'rs,  1  W.  &  S.  293.         see  Hob.  178. 
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confessed  were  afterwards  reversed  on  a  writ  of  error,  he  was  not  pre- 
cluded from  pleading  and  showing  on  the  trial  a  want  of  assets  at  the 
time." 

But  an  administrator  who  suffered  a  judgment  to  be  rendered  against 
him,  in  an  action  wherein  the  declaration  did  not  charge  him  with  hav- 
ing received  estate  sufficient  to  pay  the  debt  sued  for,  did  not  thereby 
make  such  an  admission  of  assets  as  would  charge  him  personally.^ 

A  confession  of  judgment  de  bonis,  in  an  amicable  action,  against 
an  executor  or  administrator,  is  not,  by  the  practice  of  this  State,  con- 
clusive proof  of  the  existence  of  assets,  in  a  suit  suggesting  a  devastavit ; 
but  the  existence  of  assets  must  be  proved  by  evidence  aliunde} 

If  the  defendant  plead  plene  ddministravit  or  plene  administravit 
prceter  alone,  the  plaintiff  in  his  replication  may  either  deny  it,  or  he 
may  confess  it,  and  pray  judgment  of  assets  in  futuro  upon  the  former 
plea  ;  or,  upon  the  latter,  take  judgment  presently  of  the  assets  acknow- 
ledged to  be  in  the  hands  of  the  defendant,  and  of  assets  in  futuro 
for  the  residue.  In  the  latter  case,  the  plaintiff  may  sign  judgment  of 
assets  quando  acciderint,  after  executing  a  writ  of  inquiry  to  settle  the 
amount  of  his  claim ;  *  and  when  assets  afterwards  come  to  the  hands 
of  the  executor,  he  may  proceed  against  him  by  scire  facias,  as  indi- 
cated before.'  But  if  the  defendant  plead  one  of  the  pleas  above  men- 
tioned, and  also  the  general  issue  or  other  plea,  if  the  plaintiff  deny 
both  in  his  replication,  the  issue  is  then  made  up,  and  the  parties  pro- 
ceed in  the  ordinary  way ;  or  if  the  plaintiff  confess  the  plea  of  plene 
administravit,  and  pray  judgment  of  assets  in  futuro,  and  the  cause 
is  set  down  for  trial  on  the  general  issue,  the  judgment  of  assets  in 
futuro  is  stayed  until  the  trial  and  determination  of  the  issue  joined. 
In  the  English  practice,  this  stay  is  entered  on  the  venire.  If  the 
plaintiff  have  a  verdict,  judgment  quando,  &c.,  is  taken,  and  he  pro- 
ceeds afterwards  by  scire  facias,  as  is  above  mentioned. 

Where  a  creditor  takes  a  judgment  of  assets,  quando  acciderint,  he 
admits  that  the  executor  or  administrator  has  fully  administered  to  that 
time,  and  he  is  not  entitled  to  any  assets,  the  property  of  the  estate 
previous  to  the  judgment;^  and  therefore  on  a  scire  facias,  or  action 
of  debt  on  the  judgment,  suggesting  a  devastavit,  the  court  will  not  allow 
the  plaintiff  to  give  any  evidence  of  effects  come  to  the  defendant's 
hands  before  the  judgment.'^  And  for  the  same  reason,  the  scire  fa- 
cias on  a  judgment  of  assets  quando  acciderint,  must  only  pray  execu- 
tion of  such  assets  as  have  come  to  the  defendant's  hands  since  the 
former  judgment ;  and  if  it  pray  execution  of  assets  generally,  it  can- 
not be  supported.* 

An  executor  or  administrator  is  answerable,  in  his  official  character, 
for  no  cause  of  action  that  was  not  created  by  the  act  of  the  decedent 
himself.'     In  actions  against  the  personal  representatives  on  his  own 

'  1  H.  &  Johns.  405.  usual  way,  take  away  the  necessity  of  a 

2  Sinclair  v.  Wilson,  3  Pa.  R.  167.  writ  of  inquiry. 

'  Hussey  v.  White,  10  S.  &  K.  346  ;  *  Artie,  569. 

see  Ibid.  348.  '  2  Nott  &  MoCord  573. 

*  In  general,  executors  and  adminis-  '  2  Tidd  1165 ;  Bull.  N.  P.  169. 

trators  deem  it  advisable  to  plead  the  '  2  Tidd  1165;  6  T.  R.  1. 

general  issue,  with  plene  administravit,  '  Carr  v.   Lowry's   Adm'x,  3   Casey 

and  thus,  by  obliging  the  jjlaintiff  to  257. 
prove  and  establish  his   claim   in  the 
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contracts  and  engagements,  though  made  for  the  benefit  of  the  estate, 
the  judgment  is  de  bonis  propriis ;  and  he  is  by  every  principle  of 
legal  analogy,  to  answer  it  with  his  personal  property.^ 

Where  the  decedent  having  the  legal  title  to  land,  promised  for  a 
sufficient  consideration  to  sell  it,  and  pay  all  the  purchase-money  over 
a  certain  sum  to  the  plaintiff,  but  died,  leaving  by  will  the  land  to  his 
executors  to  be  sold,  and  the  proceeds  to  be  divided  among  his  children, 
it  was  held  that,  on  such  sale  by  executors,  the  action  by  the  plaintiff 
must  be  against  them  in  their  representative  capacity  for  their  testa- 
tor's breach  ;  and  that  an  action  for  money  had  and  received  -would  not 
lie  against  them  personally.^ 

An  action  will  not  lie  against  the  executor  or  administrator  of  a 
deceased-defendant  in  ejectment  to  recover  the  mesne  profits  which 
accrued  during  the  pendency  of  the  ejectment ;  although  it  appear 
that  such  executor  or  administrator  actually  received  the  rents  and 
profits  of  the  land  part  of  the  time  during  which  the  ejectment  was 
pending.* 

Where  an  executor  had  money  in  his  hands  which  he  might  have 
invested  and  did  not,  he  was  charged  with  simple  interest ;  the  Court 
refused  to  charge  compound  interest.^ 

So,  also,  a  guardian  is  chargeable  with  interest  on  the  balance  due 
by  him  during  the  proceeding  on  his  account,  under  exceptions  filed 
at  his  instance .° 

Executors  were  chargeable  with  interest  on  so  much  of  a  balance 
decreed  to  be  in  their  hands  on  the  settlement  of  a  former  account,  as 
was  not  required  to  meet  contingencies ;  though  the  amount  was  de- 
posited in  bank  and  remained  there.'  But  where  an  executor  or 
administrator  pays  over  the  funds  coming  into  his  hands  to  those  enti- 
tled to  them,  within  a  reasonable  time,  he  will  not  be  chargeable  with 
interest.' 

By  the  settlement  of  a  joint  administration  account,  executors  render 
themselves  primd  facie  liable  for  the  balance,  and  though  at  law  the 
personal  estate  of  either  be  discharged  by  his  death,  it  is  otherwise  in 
equity  if  he  had  actually  Teceived  the  money,  or  the  survivor  be  insol- 
vent, especially  if  no  effort  has  been  made  by  the  former  during  a 
number  of  years  to  secure  the  fund  received  by  the  executor,  who  has 
become  insolvent.* 

A  covenant  of  special  warranty  in  a  deed  by  administrators  for  land 
sold  under  order  of  the  Orphans'  Court  implies  no  personal  liability, 
such  covenants  whether  express  or  implied  are  a  part  of  the  official  act 
of  the  administrators,  and  devolve  no  personal  liability  on  them,  al- 
though they  signed  the  deed  without  designating  themselves  as  admin- 
istrators.' 

An  executor  or  administrator  who  is  guilty  of  gross  negligence  in 
the  collection  of  the  debts  due  to  the  estate,  is  personally  liable  for 
them  if  lost  through  his  delay  in  enforcing  payment.'"     Thus  also  trus- 

'  Seip  V.  Draoh,  2  Harris  356.     Ro-  °  Biles'  Appeal,  12  Harris  335. 

GEBS,  J.  '  Lynn's  Appeal,  7  Casey  44. 

Sedam  v.  Shaffer,  5  W.  &  S.  534.  «  Hengst's  Appeal,  12  Harris  413 

'  Bard  v.  Nevin,  9  Watts  328.  '  Shontz  v.  Brown,  3  Casey  123 

'  Light's  Appeal,  12  Harris  180.  "  Charlton's  Appeal,  10  Casev  473 

»  Worrell's  Appeal,  11  Harris  44.  '  ^ 
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t-^es  are  liable  to  a  surcharge  when  they  are  guilty  of  fraud  or  supine 
neglige  ice  equivalent  to  fraud.^ 

Executors  are  liable  personally  and  individually  no  further  than 
assets  have  come  into  their  hands,  or  where  they  have  done  some  act 
which  the  law  considers  as  equivalent  to  an  admission  that  the  assets 
■were  in  their  hands  and  power,  and  had  been  culpably  and  negligently 
parted  with.^ 

An  administrator  and  his  sureties  acting  under  letters  wrongfully 
granted,  are  liable  on  their  bond  to  the  parties  interested  in  the  estate.^ 

An  executor  in  the  settlement  of  his  account  is  chargeable  with  a 
debt  due  by  himself.^ 
6.  Pleas. 

A  plea  of  plene  administravit  cannot  be  withdrawn  at  the  trial,  for 
the  purpose  of  pleading  ne  unques  executor.^ 

Where  executors  sever  in  pleading,  the  court  will  take  that  plea 
which  is  best  for  the  estate.^ 

An  administrator  is  not  bound  to  plead  the  statute  where  he  believes 
a  debt  to  be  justly  dueJ  He  may,  it  seems,  pay  a  just  debt  though 
barred;*  though  he  is  not  precluded  from  pleading  the  statute  by  a 
previous  acknowledgment  of  the  debt  by  himself,  whether  made  before 
or  after  the  action  was  barred  by  the  statute.^  It  is  plain,  he  cannot 
plead  the  Statute  of  Limitations,  in  bar  of  an  action  of  debt  against  him 
founded  upon  a  devastavit.^" 

In  an  action  against  an  administrator  to  recover  a  debt  of  the  dece- 
dent, he  may  plead  the  Statute  of  Limitations,  although  less  than 
six  years  from  the  time  it  accrued  had  elapsed  at  the  decease  of  the 
debtor." 

A  defendant  is  not  entitled  to  a  stay  of  proceedings  on  the  action 
against  him,  according  to  the  53d  section'^  of  the  act  relating  to  execu- 
tors and  administrators,  until  his  account  shall  be  settled  in  the  Orphans' 
Court,  unless  he  plead  that  he  has  not  sufiScient  assets,  &c.,  without 
any  other  plea ;  nor  is  he  entitled  before  trial  to  an  order  that  no  fur- 
ther proceedings  be  had  in  the  action,  if  there  be  any  other  plea 
pleaded  and  issue  thereon  joined.  A  defendant  not  sued  in  his  repre- 
sentative capacity  as  executor  is  not  entitled  to  such  a  stay.^' 

In  an  action  against  an  administrator  on  a  personal  contract  of  the 
intestate,  the  court  permitted  the  heirs  of  the  intestate  to  appear  and 
take  defence  in  the  name  of  the  administrator,  upon  condition  that  they 
should  not  plead  the  Statute  of  Limitations,  but  should  try  the  cause  in 
all  respects  upon  its  merits." 

When  an  action  is  maintainable  against  an  executor  or  administrator 

1  Springer's   Estate,  1   P.   F.  Smith  v.  Thomas,  1  Wh.  66  ;  McFarland's  Es- 

342  tate,  4  Barr  149  ;  Steel  v.  Steel,  2  Jones 

"2' Irwin's  Appeal,  11  Casey  294.  67  ;  Hitter's  Appeal,  11  Harris  95. 

'  Foster  v.  Commonwealth,  11  Casey  '  McFarland's  Estate,  4  Barr  149. 

J48  «  Steel  v.  Steel,  2  -Jones  64. 

*'  Bull's  Appeal,  12  Harris  286.  ^^  Williams  v.  Freeman,  7  W.    &   S. 

'  1  H.  &  Johns.  134.  359. 

•  Lyon  V.  Allison,  1  Watts  162.  "  Mitcheltree's    Adm'r  v.    Veach,    7 

'  Smith's  Estate,  1    Ash.  352 ;    Par-  Casey  455. 

ker's   Estate   (Supreme    Court,   March  "  Purd.  Dig.  303,  pi.  188. 

1P961    stated  by  King,  J.,  in   Smith's  «  Hall  v.  Hurford,  4  P.  L.  J.  44. 

Estate,  1  Ash.  355-6.     See  remarks  of  "  McMuUin  v.  Day,  1  Miles  136.     See 

KoGEBS,  J.,  3  Barr  178.     See  also  Fritz  Geddis  v.  Irvine,  5  Barr  508. 
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in  his  own  right,  naming  him  as  executor  or  administrator  is  merely 
surplusage.^ 

On  the  plea  of  no  assets,  or  flene  administravit,  the  onus  prohandi 
lies  on  the  plaintiff.^  And  where  the  administrator  shows,  under  this 
plea,  a  payment  of  debts,  it  is  for  the  plaintiff  to  show,  if  he  can,  that 
the  debts  were  not  due.'  Under  this  plea,  the  existence  of  debts  of 
superior  dignity  cannot  he  given  in  evidence,  they  must  be  specially 
pleaded.'' 

If  after  pleading,  and  before  trial,  judgments  be  recovered  against 
the  defendant  by  other  creditors,  he  may  plead  that  matter,  ^mis  darrein 
continuance.^  And  it  is  no  answer  to  such  a  plea,  that  the  judgment 
was  obtained  in  an  action  of  debt  on  simple  contract,  or  by  confession 
of  the  defendant.^  The  proper  course  for  an  executor  to  take  (as 
laid  down  in  a  case  in  North  Carolina),  when  there  is  a  deficiency  of 
assets,  and  he  is  sued  by  several  creditors  of  equal  degree,  is  to  con- 
fess judgment  to  as  many  as  will  cover  his  assets,  and  plead  thes6 
jugdments  in  bar  of  the  other  actions.' 

In  an  action  against  executors,  unless  the  declaration  aver  devastavit, 
the  pleas  of  no  assets  and  plene  administravit  are  inapplicable,  and 
the  defendants  are  not  prejudiced  by  pleading  them.* 

An  administrator  may  waive  formal  mode  of  proof  in  a  suit  to  which 
he  is  a  party.' 

By  the  Act  of  the  15th  April  1828,'°  it  is  provided,  that  "  any 
release  or  other  instrument  in  writing,  being  evidence  of  the  payment 
or  satisfaction  of  any  legacy,  charged  upon  lands,  tenements,  or  here- 
ditaments, and  also  any  release,  or  other  instrument  in  writing,  given 
to  any  executor,  administrator,  assignee,  trustee,  or  guardian,  whether 
relating  to  real  or  personal  estate,  if  such  release,  or  other  instrument 
in  writing,  shall  be  under  seal,  and  shall  have  been  executed  before  at 
least  two  competent  subscribing  witnesses,  and  shall  also  have  been 
duly  acknowledged,  or  the  execution  thereof  proved  in  the  manner 
provided  by  the  existing  laws,  for  the  acknowledgment  or  proof  of  the 
execution  of  deeds  and  conveyances  of  lands,  tenements,  and  heredita- 
ments, in  order  to  authorize  the  same  to  be  recorded,  may,  in  case 
such  release,  or  other  instrument  in  writing,  relates  to  real  estate,  be 
recorded  in  the  office  for  recording  of  deeds,  in  the  county  where  such 
real  estate  may  be  situate  ;  and  in  case  such  release,  or  other  instru- 
ment in  writing,  relates  to  debts,  dues,  claims,  legacies,  or  other  per- 
sonal property,  the  same  may  be  recorded,  in  the  office  for  recording 
of  deeds,  in  any  county  where  the  person  or  persons  interested  therein 
may  reside  ;  and  copies  or  exemplifications  of  such  releases,  or  other 
instruments  in  writing,  under  seal,  acknowledged  or  proved,  and 
recorded  as  aforesaid,  being  examined  by  the  recorder,  and  certified 
under  the  seal  of  the  proper  office,  which  the  recorder  or  keeper  thereof 

1  Miltenberger  v.   Schlegel,  7   Barr  «  5  Taunt.  665  ;  1  Marsh.  280,  s.  c. 

241 ;  Commonwealth  v.  Haifey,  6  Barr  '  1  Hayw.  297. 

348  ;  Filson  v.  Dunbar,  2  Casey  475.  «  Sergeant's  Ex'rs  v.  Ewing,  6  Casev 

^  2  H.  &  Johns.  38.  75.                                                           '' 

"  Hayw  NO.  Rep.  159.  »  Anderson's  Adm'rs  v.  Washabaugh. 

•  Littell's  Ken.  Kep.  365.  7  Wright  115                                  "»  6  . 

6  5  Taunt.  665  ;  1  Marsh.  70 ;  S.  C.  "  Purd.  Dig.  319,  pi.  62  10  Smith's 

contra,  1  Taylor  138  ;  2  Hayw.  235,  68 ;  Laws  249.                     ^         ' 
2  Car.  Law  Kep.  579. 
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is  hereby  required  to  do,  shall  be  allowed  as  well  in  all  courts  where 
produced  as  elsewhere,  and  are  hereby  declared  and  enacted  to  be  as 
good  evidence,  and  as  valid  and  effectual  in  law,  as  the  original 
releases,  or  other  instruments  in  writing,  under  seal,  would  be,  if  duly 
proved  by  the  subscribing  witnesses  thereto ;  and  the  same  may  be 
showed,  pleaded,  and  made  use  of  accordingly." 

By  an  Act  of  26th  of  April  1850,^  the  provisions  of  the  foregoing 
statute  were  made  to  apply  to  release  of  legacies  or  recognisances 
made  out  of  and  within  the  State.  And  by  Act  of  26th  of  April 
1854,^  the  necessity  for  subscribing  witnesses  to  the  foregoing  releases 
was  removed. 

7.  Verdict. 

The  verdict  is  in  the  affirmative  or  negative  of  the  issue,  as  in 
ordinary  cases.  If  the  issue  on  either  of  the  pleas  of  plene  adminis- 
travit,  and  of  no  assets  (which  are  substantially  the  same),'  be  found 
for  the  plaintiff,  the  amount  of  assets  should  also  be  found.*  So,  in 
covenant,  upon  the  plea  of  plene  administravit,  if  the  jury  find 
damages  for  the  plaintiff,  to  a  certain  amount  for  breach  of  covenant, 
it  does  not  conclude  the  issue  of  assets.  They  must  expressly  find 
assets  to  the  amount  of  the  damages,  or  if  they  be  not  of  that  amount 
in  fact,  of  what  value  they  are.° 

A  general  verdict  for  the  plaintiff,  on  the  pleas  of  non  assumpsit, 
plene  administravit,  and  debts  of  a  higher  nature,  is  substantially  a 
finding  of  assets  to  the  amount  of  the  demand,  and  good.^  By  our 
practice,  it  is  usual  to  pass  on  all  the  issues  in  the  cause  separately, 
although  in  cases  like  the  present  it  has  been  usual  to  find  the  amount 
of  the  assets  specially,  but  a  general  finding  for  the  plaintiff  is  con- 
sidered as  equivalent  to  an  express  negative  to  each  particular  plea.'' 

Where  there  is  a  general  plea  of  plene  administravit,  the  jury 
cannot  apportion  the  assets.  If  the  defendant  have  not  assets  to  satisfy 
all  claims,  he  can  protect  himself  only  by  pleading  a  special  plene 
administravit  of  all  beyond  a  sum  sufficient  to  satisfy  debts  of  a  higher 
nature,  if  there  be  any,  and  to  pay  the  other  debts  in  their  pro  rata 
proportion.* 

On  the  plea  of  no  assets,  our  practice  is  for  the  jury  to  find  for  the 
defendant,  and  for  the  plaintiff  to  pray  judgment  de  terris,  &c.,  and 
of  assets  quando  acciderint,  which  is  entered  as  matter  of  course.' 

If  the  declaration  contain  incongruous  counts,  the  verdict  is  pro- 
perly in  those  to  which  the  evidence  applies.'" 

8.  Judgment. 

The  ordinary  judgment  against  an  executor  or  administrator  in 
England  is,  that  the  debt,  damages,  and  costs,  or  the  damages  and 
costs,  shall  be  levied  de  bonis  testatoris  in  the  hands  of  the  defendant, 
if  he  have  so  much  thereof  in  his  hands  to  be  administered  ;  and  if  not, 

1  Purd.  Die.  320,  pi.  63,  Pamph.  L.  *  1  Marsh.  K.  Rep.  399. 
5gl                  ^  -■' 1  Bibb's  K.  Rep.  281. 

2  Purd.  Dig.  320,  pi.  64,  Pampli.  L.  «  Stroheoker  v.  Drinkle,  16  S.  &  R.  38. 
501  '  Iliid. 

s'ln   a   case   in   Maryland,   2    H.    &  *  Shaw  v.  Cameron,  Adm'r,  11  S.  & 

Johns.  38,  it  is  made  a  quere  whether  R.  252. 

these  pleas  are  the  same.     See  the  same  °  1  Pet.  C.  C.  R.  442,  n.  _ 

case  for  a  form  of  rejoinder  of  no  assets,  "  Sergeant's  Ex'rs  v.  Ewing,  6  Casey 

and  a  surrejoinder  thereto.  75. 
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then  the  costs  to  be  levied  de  bonis  propriis}  In  this  State,  a  judg- 
ment against  an  executor  or  adnainistrator,  besides  attaching  on  the 
personal  property  of  the  decedent,  binds  his  real  estate,  if  he  have 
left  any,  which  must  therefore  be  exhausted  before  the  costs  can  be 
levied  on  his  representative's  effects. 

By  the  35th  and  36th  sections  of  the  Act  of  February  1834,^  it  is 
provided  that  in  every  case  of  an  execution  against  the  executors  or 
administrators  of  a  decedent,  whether  founded  upon  a  judgment  obtained 
against  such  decedent  in  his  lifetime,  or  upon  a  judgment  obtained 
against  them  in  their  representative  character,  if  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court  issuing  such  execution,  that 
there  is  reason  to  believe  that  the  personal  assets  are  insufficient  to  pay 
all  just  demands  upon  the  estate,  such  court  shall  thereupon  stay  all 
proceedings  upon  such  execution,  until  the  executors  or  administrators 
shall  have  made  application  to  the  proper  Orphans'  Court  for  the  sale 
of  the  real  estate  of  the  decedent,  or  for  the  apportionment  of  the 
assets,  or  both,  as  the  case  may  require.  And  that  it  shall  be  compe- 
tent for  the  court,  in  the  cases  aforesaid,  on  application  of  the  plaintiff 
in  such  judgment,  or  of  any  other  person  interested  as  heir,  devisee, 
or  otherwise,  to  order  the  executors  or  administrators  to  make  applica- 
tion to  the  Orphans'  Court,  for  the  purpose,  as  is  hereinbefore  men- 
tioned, and  to  enforce  such  order  by  attachment. 

If  an  executor  plead  judgments  obtained  against  himself,  and  any 
one  or  more  of  them  be  avoided  by  the  defendant's  pleading,  the  plain- 
tiff shall  have  judgment  against  the  executor  de  bonis  propriis.^  But 
if  he  had  pleaded  judgments  obtained  against  the  testator,  and  that  he 
had  not  sufficient  to  satisfy  them,  or  any  of  them  ;  if  any  one  or  more 
of  the  judgments  be  avoided,  still,  there  ought  not  to  be  a  general 
judgment  against  the  executor,  or  at  least  not  until  so  many  of  the 
judgments  are  avoided  as  to  leave  assets  in  the  executor's  hands.* 

If  the  defendant  plead  ne  unques  executor  or  administrator,  and  it 
be  found  against  him,  the  judgment  is  de  bonis  testatoris  si,  ^c,  et  si 
non,  ^0.,  de  bonis  propriis.^ 

In  an  action  against  an  executor  or  administrator,  suggesting  a 
devastavit,  the  judgment  against  the  defendant  shall  be  de  bonis  pro- 
priis.' But  where  the  action  is  brought  against  the  executor  of  an 
executor,  suggesting  a  devastavit  by  the  former  executor,  the  judg- 
ment against  the  defendant  will  be  de  bonis  testatorisJ 

A  wife  executrix,  whether  so  constituted  before  or  after  her  mar- 
riage, may  be  sued  with  the  other  executors,  or,  if  sole  executrix,  with 
her  husband ;  and  in  either  case  after  judgment  ag&inst  her  as  execu- 
trix, may  have  a  devastavit  fixed  on  her  and  her  estate,  and  her  per- 
sonal or  real  estate  sold  for  it.* 

Where  an  executor  or  administrator  is  charged  as  assignee,  the 
judgment  is  of  course  de  bonis  propriis.^ 

In  an  action  against  executors,  a  general  verdict  and  judgment  can- 

'  1  Saund.  336 ;  and  see  1  Salk.  312  ;  «  1  Saund.  336,  b. 

2  Ld.  Raym.  870.  '  Ibid.  c. 

■'  Purd.  Dig.  288,   pi.   101  and  102,  '  Ibid.  219,  e. 

Pamph.  L.  80.  «  Gratz  et  al.  v.  Philips  et  al,  1  Pa 

»  i  Saiind.  337,  a.  R.  333.  ^ 

*  Ibid.     But  see  several  cases   cited  ^  1  Salk.  309  ;  1  Ld.  Raym.  553. 
there  to  the  contrary. 
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not  be  sustained  where  counts  in  the  narr.  against  them  on  their  per- 
sonal promise  are  joined  with  one  on  the  promise  of  the  testator ;  the 
counts  are  incongruous,  requiring  different  judgments,  the  first  de  bonis 
teitatorist,  and  the  other  de  bonis  propriis.  But  where  there  has  been 
a  spe,cial  finding  upon  the  last  count,  or  if  there  be  no  evidence  on  the 
first  two,  and  judgment  has  been  specially  entered  upon  the  last,  it  will 
be  good.' 

The  judgment  against  an  executor  or  administrator  upon  the  plain- 
tiff's confession  of  the  plea  of  plene  administravit  or  plene  adminis- 
travit  prceter,  is  for  the  debt  or  damages  and  costs ;  to  be  levied,  as  to 
the  whole  or  in  part,  of  the  goods  of  the  testator  or  intestate,  which 
shall  afterwards  come  to  the  hands  of  the  defendant  to  be  adminis- 
tered ;  which  is  called  a  judgment  of  assets  quando  acciderint. 

The  judgment  against  an  executor  or  administrator,  on  demurrer,  on 
issue  of  nul  tiel  record,  by  confession,  or  nihil  dieit,  is  interlocutory 
or  final,  as  in  other  cases ;  that  is,  according  as  the  plaintiff's  demand 
or  damages  are  ascertained  by  the  form  of  action  or  otherwise.  If 
interlocutory,  there  must  be  a  writ  of  inquiry,  return,  and  final  judg- 
ment, as  in  other  cases. 

Judgments  against  executors  or  administrators  upon  contracts  made 
by  them  after  the  deaths  of  their  testators  or  intestates,  are  properly 
de  bonis  propriis,  though  they  state  themselves  to  contract  in  their 
representative  capacity,  and  though  they  are  so  called  in  the  proceed- 
ings in  the  actions  brought  against  them  upon  such  contracts.^  Thus, 
in  a  Maryland  case,  where  a  promissory  note  drawn  by  A.  in  favor  of 
B.  was  endorsed  by  B.  to  C.  and  D.,  executors  of  T.,  and  by  0.,  one 
of  the  executors,  endorsed  to  the  plaintiff,  C.  died,  and  in  an  action  of 
assumpsit  on  the  note  against  D.,  in  which  he  is  styled  in  the  writ  and 
declaration  executor  of  T.,  and  his  liability  and  undertaking  are 
alleged  to  be  in  that  character,  and  he  confesses  judgment,  and  the 
entry  of  the  judgment  states  it  to  be  against  him  as  executor;  it  was 
held  that  such  judgment  was,  notwithstanding,  a  judgment  de  bonis 
propriis} 

On  a  count  stating  a  promise  by  an  executor  as  such,  the  judgment 
must  be  entered  de  bonis  propriis,  and  therefore  such  a  count  cannot 
be  joined  with  one  on  an  indebtedness  of  the  testator."* 

Thouo^h  in  a  proceeding  by  scire  facias  on  a  judgment  against  the 
executor  alone,  the  heir  or  devisee  who  has  not  been  notified  is  not 
precluded  by  the  judgment,  but  may  contest  it,  yet  where  the  executor 
is  sole  devisee  of  the  real  estate  the  judgment  is  conclusive.* 

In  the  scire  facias  proceedings  against  the  executor  as  devisee  of 
the  real  estate,  it  is  not  material  whether  or  not  sufficient  personal 
estate  to  pay  the  claim  had  come  to  the  hands  of  the  executor,  the 
creditor  is  not  bound  to  wait  for  a  settlement  of  the  personal  estate 
before  charging  the  land  with  his  claim.  The  fund  to  be  resorted  to 
will  be  under  the  control  of  the  court.'' 

An  administrator  may  appear  to  a  scire  facias  for  the  revival  of  a 
judgment  obtained  against  his  decedent  in  his  lifetime,  and  confess 

'  Bogle's  Ex'rs  v.  Kreitzer,  10  Wright  senting. 
4Q3,  *  Seip  u.  Drach,  2  Harris  352. 

^  Seip   V.    Drach,   2    Harris  352.     7         *  Stewart  v.  Montgomery,  11  Harris 

Harr.  &  Johns.  25.  _  410. 

'''  Ibid.    Archer  and  Dorsey,  33.,  dis-         °  Ibid. 
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judgment  thereon,  and  may  also  waive  inquisition  on  an  execution 
issued  on  the  judgment  confessed  ;  nor  is  it  necessary  that  the  widow 
and  heirs  should  be  made  parties  to  the  scire  facias.^ 

A  creditor  having  a  judgment  against  the  administrator  of  a  fraud- 
ulent grantor,  may  levy  upon  and  sell  the  land  without  notice  to  the 
widow  and  heirs  .^ 

A,  sheriff's  sale  of  the  real  estate  of  a  decedent  on  a  judgment 
against  administrators  to  which  the  children  are  not  made  parties,  ac- 
cording to  the  34th  section  of  24th  February  1834,  does  not  divest  the 
title  of  the  children.^ 

By  a  suit  against  the  administrator  alone,  within  five  years  from  the 
decease  of  the  debtor  and  judgment  thereon,  the  lien  of  the  debt  is 
continued  against  the  real  estate  of  the  decedent  for  ten  years  from  his 
death,  though  his  heirs  be  not  made  parties  thereto/ 
9.   Costs. 

If  there  be  a  verdict  for  the  defendant,  he  is  entitled  to  costs  as  in 
ordinary  cases/  So,  if  one  of  several  issues  be  found  for  him,  as  if 
he  plead  the  general  issue  and  plene  administravit,  and  issue  be  taken 
on  both,  and  the  issue  on  plene  administravit  be  found  for  him,  and  the 
other  issue  against  him,  he  is  entitled  to  costs/ 

If  the  defendant  plead  plene  administravit,  or  plene  administravit 
prceter  only,  and  the  plaintiif  take  judgment  of  assets  in  futuro,  the 
defendant  is  not  liable  to  costs  ;  but  if  he  also  have  pleaded  the  gene- 
ral issue,  and  have  thus  forced  the  plaintiff  to  go  to  trial,  the  plaintiff, 
if  he  have  a  verdict  on  the  general  issue,  will  be  entitled  to  costs, 
although  he  confessed  the  plea  of  plene  administravit  and  prayed 
judgment  of  assets  in  futuroJ  In  a  later  case,  however,  under  the 
same  circumstances,  but  where  the  plaintiff  neglected  to  pray  judgment 
of  assets  in  futuro,  the  Court  of  C.  B.  held  that  the  defendant  was 
entitled  to  costs/  And  in  a  leading  case  in  the  Supreme  Court  of 
New  York,'  which  was  an  action  of  assumpsit  against  an  administrator, 
the  defendant  pleaded  the  general  issue,  the  Statute  of  Limitations,  and 
plene  administravit,  and  a  verdict  having  been  found  for  the  plaintiff 
on  the  two  first  pleas,  and  for  the  defendant  on  the  third,  the  plaintiff 
moved  for  judgment  of  assets  quando,  &c.,  together  with  the  costs  of 
the  suit.  The  court  held  that  he  was  entitled  to  judgment  of  assets 
quando,  &c. :  but  they  observe,  "  with  respect  to  the  other  part  of  the 
motion,  that  the  plaintiff  have  judgment  for  his  costs,  there  is  more 
difficulty.  The  pleas  here  are  not  false  pleas  ;  such  pleas  as  those  that 
will  be  a  perpetual  bar  to  the  plaintiff,  and  which  the  defendant,  of 
his  own  knowledge,  knows  to  be  false  ;  and,  as  was  well  observed  by 
the  counsel  in  the  case  of  Hindsley  v.  Russel,  the  plea  of  nan  assump- 
sit did  not  impose  upon  the  plaintiff  any  additional  burden  ;  for  on  the 
plea  of  plene  administravit,  the  plaintiff  would  be  obliged  to  prove 
the  amount  of  his  debt.  This  issue,  then,  has  been  found  substantially 
for  the  defendant,  and  he  ought  not  to  be  subjected  to  costs  out  of  his 
own  pocket,  when  he  is  in  no  default.     The  plaintiff  must  have  judg- 

1  Bennett  v.  Fulmer,  13  Wright  155.  "  1  Barn.  &  Aid.  254 ;  1  Murph.  502  : 

2  Drum  V.  Painter,  3  Casey  148.  8  Taunt.  129. 

"  McCracken  v.  Roberts,  7'Harris  390.  '  12  East  232  ;  2  Archb.  Pr.  134. 

*  Sanders   v.  Wagonseller,    7  Harris  °  4  Taunt.  135. 

248.  »  19  Johns.  2B6. 
Vol.  I.  759. 
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ment  for  his  debt  quando,  &c.,  and  costs  de  honh  testatoris  only,  and 
the  defendant  must  have  judgment  for  the  costs  of  his  defence  against 
the  plaintiff."'  And  in  a  later  case  in  the  same  court  it  was  ruled 
that  the  pleas  of  non  assumpsit  and  non  assumpsit  infra,  &c.,  pleaded 
by  administrators,  though  found  against  them,  are  not  such  false  pleas 
as  will  subject  the  defendants  personally  to  costs.^ 

If  an  executor  or  administrator  plead  a  false  plea,  he  is  liable  to 
costs,  it  seems,  de  bonis  'propriis?  In  all  other  cases,  where  an  execu- 
tor is  liable  to  costs,  they  are  to  be  levied  de  bonis  propriis,  if  there 
be  not  goods  or  lands  of  the  testator  to  satisfy  them. 

If  an  executor  resist  the  payment  of  a  sum  due  to  a  minor  unjustly, 
and  for  his  own  advantage,  he  is  liable  for  the  costs  of  the  proceedings 
necessary  to  coerce  payment.'' 

Where  the  Supreme  Court  reverses  a  judgment  on  an  issue  of 
devisavit  vel  non,  and  enters  judgment  for  the  other  party,  with  costs, 
this  includes  the  costs  in  the  Common  Pleas,  and  in  error,  but  not 
costs  before  the  Register.^  1 

10.  Error. 

An  executor  or  administrator  is  liable  for  costs  in  error,  only  in 
cases  where  he  would  be  subjected  to  costs  in  the  court  below." 

Executors,  as  such,  have  no  right  to  appeal  from  a  decree  distribut- 
ing the  funds  in  their  hands. ^ 

The  limitation  of  twenty  days  allowed  for  appeals  in  certain 
cases,  has  no  application  to  appeals  from  decrees  of  the  Orphans' 
Court  adjusting  an  administration  account.' 

11.  Execution. 

The  usual  writ  of  execution  against  an  executor  or  administrator,  is 
a  fieri  facias  de  bonis  testatoris  or  intestatoris  ;  which,  where  there  are 
no  goods  or  personal  estate,  may  be  levied  on  the  real  estate  of  the 
decedent.  But  if  the  sheriff  return  to  this  writ  nulla  bona  testatoris 
nee  propria,  and  a  devastavit,  the  plaintiff  may  immediately  sue  out  a 
fieri  facias  de  bonis  propriis,  or  a  capias  ad  satisfaciendum  against 
the  property  or  person  of  the  executor  or  administrator,  in  as  full  a 
manner  as  in  an  action  against  him  in  his  own  right.' 

These  writs  of  execution,  however,  cannot  be  issued  against  the  pro- 
perty or  person  of  the  executor  or  administrator,  upon  a  judgment  de 
bonis  testatoris  (which  is  the  only  one  here  intended),  unless  the 
sheriff  have  returned  a  devastavit.'^''  It  is  the  duty  of  the  sheriff,  if  a 
fieri  facias  be  issued  on  such  a  judgment,  to  return  a  devastavit,  unless 
goods  of  the  testator  be  shown  by  the  defendant,  which  the  latter  is 
estopped  from  denying,  because  the  verdict  is  conclusive,  that  assets 
were  in  his  hands  at  the  commencement  of  the  suit.''  If  the  sheriff 
return  nulla  bona  merely,  the  plaintiff,  if  he  can  prove  a  devastavit, 

'  This  decision  seems  at  variance  with  Casey  376. 

the  general  principle  involved  in  various  '  McMasters  v.  Blair,  7  Casey  467. 

cases  on  the  subject  of  costs :   viz.  that  *  1  AVendell  303. 

if  the  plaintiff  be  entitled  to  judgment  on  '  Stineman's  Appeal,  10  Casey  394. 

the  whole  record,  he  shall  have  his  costs,  *  Cander  and  Henderson's  Appeal,  3 

without  any  reduction  on  account  of  an  Casey  119. 

issue  found  for  the  defendant.     2  Dunl.  '  2  Arch.  Pr.  134. 

Pr.  725,  n.  82.  '"  Ibid. ;  see  Mead  v.  Kildny,  2  Watts 

2  1  Wendell  30.    See  also  6  Cowen  71.  110. 

3  See  3  Burr.  1368  ;  1  Wm.  Bl.  400.  "  Swearingen  v.  Pendleton,  4  S.  &  R. 
*  Witman  and  Geisinger's  Appeal,  4  389. 
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may  either  proceed  by  action  of  debt  upon  the  judgment  suggesting  a 
devastavit;  or,  he  iliay  sue  out  a  scire  fieri  inquiry,  commanding  the 
sheriff  that,  in  case  there  shall  be  no  goods  of  the  testator  remaining 
in  the  hands  of  the  executor,  he  shall  summon  a  jury  to  inquire,  if  the 
defendant  have  wasted  the  goods  of  the  testator  ;  and  if  a  devastavit 
be  found,  that  he  shall  warn  the  defendant  that  he  be  in  court  upon  a 
day  mentioned,  to  show  cause,  why  the  plaintiif  should  not  have  a.  fieri 
,  facias  de  bonis  propriis  against  him.  Where  the  sheriff  merely 
returned  nulla  bona,  without  a  devastavit,  the  ancient  course  was  to 
issue  a  special  writ,  directed  to  him,  to  inquire  whether  the  defendant 
had  wasted  any  of  the  goods  of  the  deceased :  and  if  a  devastavit 
were  found,  and  returned  by  the  sheriff,  a  scire  facias  issued,  for  the 
defendant  to  show  cause  why  the  plaintiff  should  not  have  execution 
de  bonis  propriis  ;  to  which  scire  facias,  the  defendant  might  appear, 
and  plead  plena  administravit.  But  now,  for  the  sake  of  expedition, 
the  inquiry  and  scire  facias  are  made  out  in  one  writ,  which  is  called 
a  scire  fieri  inquiry.'  As  no  costs,  however,  are  recoverable  in  this 
proceeding  by  scire  fieri  inquiry,  unless  the  executor  appear  and  plead 
to  it,  it  is  seldom  adopted  ;  but  the  usual  remedy  is  by  action  of  debt 
on  the  judgment,  suggesting  a  devastavit.^ 

Prior  to  the  Act  of  1834  the  lands  of  a  deceased  debtor  could  be 
levied  and  sold  by  the  sheriff  in  the  same  manner  as  those  of  a  living 
party  under  an  execution  against  his  administrators  or  against  him 
where  the  execution  was  tested  before  his  death.^ 

It  was  the  duty  of  the  administrator,  if  he  had  funds  in  his  hands 
applicable  to  the  debt,  to  prevent  the  sale  by  paying  the  judgment.* 

The  administrator  d.  b.  n.  has  the  right,  under  §  31  of  Act  of  2-ith 
February  1834,  to  issue  execution  on  a  judgment  taken  by  his  prede- 
cessor for  unpaid  purchase-money,  and  remaining  unpaid  at  his 
decease.^ 


SECTION   VI. 

OF   ACTIONS   BY   AND   AGAINST   INFANTS. 

I.    Of  Actions  by  Infants. 

An  infant  may  sue  by  his  next  friend  appointed  at  the  common  law 
by  the  court  in  which  the  action  is  pending,  and  by  our  practice  with- 
out any  appointment  at  all,  in  order  to  supply  the  want  of  capacity  in 
the  infant  to  afford  in  his  own  person  a  party  r€sponsible  on  the  record 
for  the  costs.^  Such  a  next  friend  is  in  the  nature  of  a  guardian  ad 
litem  ;  the  chief  difference  being,  that  the  former  is  the  curator  of  an 
infant  plaintiff  and  the  latter  of  an  infant  defendant.''  Such  an  ao-ent 
will  not  be  allowed  to  affect  the  infant's  estate,  or  to  acquire  rights  of 

^„ll'^'^^^'^^^^'^^'^^^--'  2Archb.  Pr.  on  a  judgment  of  assets  quando,  &o., 

T"oa       A    oin  m,.  ,-  »«!!«.  569;  on  transcript  against,  606. 

2  Saund.  219,  a.     The  proceedings         «  Meanor  v.  Hamilton,  3  Casey  137 
on  a  writ  ot  error  by  or  against  execu-         *  Ibid. 

tors,  will  be  found  in  our  former  volume,         "  Meiser  ».  Eckhart,  7  Harris  '>01 
676.     As  to  scire  facias  to  revive  a  judg-         «  Heft  v.  McGill,  3  Barr  2G3    "    '" 
ment  against  an  executor  or  administra-         '  Turner  v.  Partridge  3  Pa  R   17" 
tor,  see  ante,  535.     And  as  to  scire  facias  ''     ' 
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his  own  by  acts  in  pais.     To  accomplish  this,  he  must  procure  the 
authority  of  a  regular  guardianship.^ 

The  process  in  actions  by  infants  is  the  same  as  in  ordinary  cases, 
and  may  be  sued  out  in  the  name  of  the  infant,  by  his  next  friend, 
before  any  proohein  ami  or  guardian  is  appointed,  by  the  English 
practice,  as  well  as  ours.^ 

An  infant  cannot  prosecute  an  action  either  in  person  or  by  attorney, 
and  therefore  it  is,  that  he  cannot  sue  as  an  informer  on  a  penal  sta- 
tute;^ for  an  informer  must  exhibit  his  suit  in  proper  person,  and 
prosecute  it  either  in  person  or  by  attorney.*  But  he  may  sue  either 
by  proohein  ami  cir  guardian,  though  suits  by  guardian  are  very 
unusual ;  °  unless  where  he  sues  as  co-executor  with  others,  in  which 
case  the  executors  of  full  age  may  appoint  an  attorney  for  themselves 
and  the  infant,  as  they  make  together  but  one  representative.*  If  he 
sue  by  attorney,  although  this  cElnnot  now  be  assigned  as  error,'  yet 
the  defendant  may  plead  it  in  abatement ;  ^  or  if  he  sue  in  person,  per- 
haps it  would  be  error.' 

In  our  practice,  it  is  not  necessary  in  a  suit  by  a  minor,  that  there 
should  be  an  express  allowance  of  a  proohein  ami  to  prosecute.'"  The 
authority  of  a  proohein  ami  commences  with  the  writ,  and  he  can  there- 
fore only  maintain  a  suit  for  such  causes  of  action  as  may  be  prosecuted 
without  special  demand ;  as  for  personal  injuries  done  to  the  infant,  or 
for  sums  of  money  where  the  writ  itself  is  considered  as  the  demand  ; 
for  it  can  never  have  been  in  the  power  of  a  proohein  ami  to  make  a 
demand  prior  to  his  admission  to  prosecute  ;  so  that  such  an  objection 
would  be  fatal  to  the  action,  unless  the  defendant  may  be  considered 
as  having  waived  the  necessity  of  any  special  demand."  Infancy  is 
not  considered  a  ground  of  nonsuit  at  the  trial,  but  it  must  be  pleaded 
in  abatement.'^ 

In  New  York,  where  an  infant  declares  by  attorney,  the  declarations 
would  be  set  aside  and  proceedings  stayed,  until  a  proohein  ami  is 
appointed,  and  a  rule  for  this  purpose  ought  to  be  granted  without  the 
condition  of  paying  costs,  although  there  has  been  delay .'^  In  Massa- 
chusetts, where  an  infant,  who  had  a  mother  living,  instituted  an  action 
by  proohein  ami,  and  the  defendant  pleaded  in  abatement,  because  the 
action  was  not  sued  by  the  mother  as  plaintiflF's  natural  guardian,  it 
was  held  no  cause  for  abating  the  writ ;  and  that,  if  there  were  ground 
for  the  objection,  there  should  have  been  a  motion  to  stay  proceedings." 
Upon  a  proper  application  to  the  court,  the  proohein  ami  may  be 
changed,  and  being  thereby  released  from  responsibility  for  costs,  may 
be  a  witness  for  the  infant.'' 

In  the  commencement  of  the  declaration  it  is  stated  that  the  plain- 
tiff is  an  infant,  and  that  he  sues  by  A.  3.,  who  is  admitted  by  the 

'  Turner  v.  Partridge,  3  Pa.  R.  172.  »  2  Arch.  Pr.  143. 

2  2  Arch.  Pr.  143.  "  See  3  Conn.  Rep.  579. 

»  Sajer  50.  "  3  Pickering  213,  219. 

*  18  El.  c.  5.  "  7  Johns.  33,  n.  (b.) ;  Hurst  v  Fisher, 

'  2  Saund.  117,  f.;  Com.  Dig.  "  Plead-  1  W.  &  S.  441 ;  Heft  v.  McGill,  3  Barr 

er,"  2,  c.  1  ;  3  Bac.  Abr.  616 ;  Co.  Litt.  264. 

135,  b,  n.  1.  "  1  Cowen  33. 

'  2  Saund.  212,  213,  n.  6 ;  2  Arch.  Pr.  »  7  Mass.  241. 

143.  "  Marriner  v.  Etting,  D.  C.  Oc';.  28th 

'  21  J.  1,  c.  13,  2  2,  4  &  5  A.  c.  16,  §  2.  1848  ;  2  Bijjb  341 ;  see  Kirby's  Conn. 

8  2  Saund.  213,  n.  5 ;  7  Johns.  373.  Rep.  407. 
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court  to  prosecute  for  him  as  his  next  friend,  &e.^  If  it  do  not  state 
that  the  prochein  ami  is  admitted  by  the  court,  it  is,  according  to  the 
English  cases,  error  ;^  but  if  it  be  stated  in  the  declaration,  the  want 
of  an  entry  of  it  on  the  roll  will  not  be  error.'  In  South  Carolina,  the 
court  refused  after  verdict  to  arrest  the  judgment  for  want  of  such 
statement  in  the  declaration,*  although  it  is  necessary,  in  that  State, 
that  a  proohein  ami  should  be  appointed  before  an  infant  can  file  a 
declaration.^  In  our  practice,  though  declarations  by  infants  are  in 
the  usual  English  form,  as  no  appointment  of  prochein  ami  is  ever 
asked  of  or  made  by  the  court,  the  omission  of  such  statement  of 
appointment  would  hardly  be  objectionable.  The  declaration  in  other 
respects  is  the  same,  and  is  filed  as  in  ordinary  cases.' 

The  other  proceedings  in  the  cause  are  the  same  as  in  ordinary  cases. 
The  guardian '  cannot  be  a  witness.' 

If  the  defendant  be  entitled  to  costs,  he  may  proceed  against  the 
prochein  ami  or  guardian  for  them ;  but  the  mode  of  proceeding  for 
them  is  by  attachment,  not  execution;'  or  it  seems  he  may  sue  out 
execution,  even  a  ea.  sa.  against  the  infant  himself,  whether  he  have 
sued  hj  prochein  ami,  fec.,^"  or  not."' 

A  ward  is  not  concluded  nor  estopped  by  a  judgment  against  the 
guardian  in  an  action  brought  upon  the  promise  of  the  latter  to  pay 
for  the  education  and  maintenance  of  the  ward,  and  neither  the  ward 
nor  her  husband,  if  a  female,  can  appeal  from  an  award  made  in  such 
an  action.^^ 

A  ward  who  delays  commencing  proceedings  to  charge  his  guardian 
with  negligence  for  eighteen  years  after  coming  of  age  is  barred  by 
the  lapse  of  time.'' 

Persons  who  might  be  interested  in  the  estate  are  properly  made 
parties  to  a  bill  in  equity  to  compel  specific  performance,  and  if  minor 
children  are  improperly  made  parties  it  will  not  affect  the  rest  of  the 
bill.'* 

An  action  against  a  railroad  company  for  negligence  in  causing  the 
death  of  a  father  is  properly  brought  in  the  name  of  all  the  children,'' 

II.   Of  Actions  against  Infants. 

All  natural  persons  are  liable  to  be  sued  for  their  own  tortious  acts, 
unconnected  with  or  in  disafiirmance  of  a  contract ;  and,  therefore, 
though  an  infant  cannot  in  general  be  sued  in  an  action  in  form  ex  con- 
tractu, unless  for  necessaries,'^  (and  hence  he  is  not  liable  to  an  action 
for  a  breach  of  promise  of  marriage)  ;''  yet  he  is  liable  for  all  torts 

'  See  the  form,  Tidd's  Forms  141,  §  3.  post,  the  end  of  the  next  section,  as  to 

^  1  Lev.  224.  appeals  by   guardians  without  the  pay- 

'  4  Co.  53,  b.  54,  a ;  1  Sid.  173.  ment  of  costs. 

*  1  Nott  &  McCord  334.  "  Morris  v.  Garrison,  3  Casey  226. 
^  2  Rep.  Cons.  Ct.  344.  "  Bones'  Appeal,  3  Casey  492. 

«  See  2  Arch.  Pr.  144.  "  Williams  v.  Leech,  4  Casey  89. 

'  1  Str.  506,  or  prochein  ami,  2  Ibid.  ^  North  Penna.  R.  R.  Co.  v.  Robinson, 

1  1026.  8  Wright  175. 

*  See  1  Str.  506.     Sed  vide  supra.  '*  Johnson  v.  Lines,   6  W.  &  S.  80  ; 
'  2  Marsh,  Kentucky  Rep.  601 ;  1  Str.  Penrose  ».  Curren,  3  Rawle  353  ;  Leech 

548  ;  Barnes  128 ;  2  Arch.  Pr.  144.  v.  Agnew,  7  Barr  21. 

'»  2  Str.  1217.  "  5  Cowen  475 ;  1  Marsh.  Kent.  Rep. 

"  13  Eapt  6 ;  see  1  Pickering  275  ;  see    77. 
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committed  by  him,  as  for  slander  or  assault,  and  in  detinue  or  trover.* 
But  if  the  action  be  grounded  on  a  contract,  the  plaintiff  shall  not,  by 
changing  the  form  of  action  into  an  action  for  a  tort,  vary  the  liability 
of  the  infant ;  ^  nor  can  he  be  a  trespasser  by  prior  or  subsequent 
assent,  but  only  by  his  own  act.' 

On  the  other  hand,  assumpsit  lies  against  an  infant  for  a  tortious 
embezzlement.*  So  also  he  may  be  sued  for  "  necessaries,"  though  the 
burden  of  proof  as  to  what  are  necessaries  lies  on  the  plaintiff;'  and 
the  question  as  to  what  are  so,  is  for  the  jury.^ 

Trespass  will  lie  against  a  father  for  an  injury  committed  by  his 
team,  when  driven  by  his  son,  with  whom  he  was  riding  at  the  time.' 

Where  a  guardian  refuses  to  furnish  necessaries  to  his  ward,  who 
buys  them  himself,  suit  therefor  can  be  brought  only  against  the  minor 
himself,  and  execution  goes  against  his  estate.  He  has  his  remedy  by 
application  to  dismiss  his  guardian  for  neglect  of  duty.* 

An  infant  defendant  should  not  be  held  to  bail  for  any  debt,  or  other 
matter,  when  the  plea  of  infancy  would  be  a  legal  bar  to  the  action. 
If  held  to  bail,  however,  the  court,  it  should  seem,  would  not  discharge 
him  on  filing  common  bail,  but  would  put  him  to  plead  his  infancy  ;' 
especially  where  there  is  no  suggestion  of  fraudulent  artifices  practised 
by  the  plaintiff  on  the  minor."" 

The  declaration  is,  of  course,  the  same,  and  is  filed  as  in  other 
cases." 

An  infant  can  appear  and  defend  by  guardian  only,  and  not  in  per- 
son or  by  attorney."  The  appearance  of  an  infant  defendant  to  a  suit 
against  him,  is  not  a  judicial  act,  and  is  fatal  on  error.  When  assigned 
for  error,  the  plea  of  in  nulla  est  erratum  confesses  the  fact  of  infancy." 
The  assignment  is  good,  by  averring  him  to  have  been  an  infant  at  the 
time  of  appearance  and  plea  pleaded,  and  not  at  the  time  of  rendering 
judgment."  If  he  appear  by  attorney  (excepting  in  ejectment),''  it  is 
error  ;'^  and  the  same  where  several  defendants  appear  by  attorney, 
and  one  of  them  is  an  infant,"  even  although  they  be  sued  as  execu- 
tors.'*  It  seems,  also,  that  in  an  action  against  baron  and  feme,  the 
feme  being  under  age,  ought  to  appear  by  guardian.^'  Advantage  of 
the  minority  of  one  defendant  cannot  be  taken  advantage  of  by  another 

1  3  Bae.  Abr.  592;  6  Cranch  226.  ing  a  judgment  for  want  of  an  appear- 

^  Wilt  V.  Welsh,   6  Watts  9;  3  Bac.  anoe  ;   we  shall,  therefore,  content  our- 

Abr.  593  ;  6  Cranoh  230.  selves  here  with  refering  to  it.     See  Vol. 

'  1  Chit.  Plead.  65 ;  2  Bac.  Abr.  339  ;  I.  279 ;  Purd.  Dig.  39.  pi.  6. 

vide  ante,  56,  150,  and  the  note.  ''  Co.  Litt.  135,  b. ;  2  Inst.  261 ;  2  Str. 

*  Penrose  v.  Curren,  3  Rawle  353.  784  ;  8  Johns.  418  ;  9  Ibid.  160. 

'  Johnson  v.  Lines,  6  W.  &  S.  80;  see  "  Sliver  v.  Shelback,   1  Dallas  165; 

Penrose  v.  Curren,  3  Rawle  353.  Moore  v.  McEwen,  5  S.  &  R.  373. 

8  Bundel   v.    Keeler,   7   Watts  237 ;  "  14  Johns.  417. 

Watson  V.  Hensel,  7  Watts  344.  "  1  Str.  25. 

'  Strohl  V.  Levan,  3  Wright  177.  '^  2  Archb.  Pr.  145  ;  8  Co.   58,  b. ;  9 

»  Call  V.  Ward,  4  W.  &  S.  118.    "  Ibid.  30,  b. ;  W.  Jon.  483 ;  14  Johns.  417. 

»  1  B.  &  P.  480.  "  1  Rol.  Abr.  776 ;  PI.  9  ;  1  Ld.  Raym. 

'"  Commonwealth  ».Wood,  3  Binn.  414.  600. 

"  2  Archb.  Pr.  145.     In  our  first  vol-  '«  2  Str.  783 ;  see  Tidd's  Forms  525, 

ume,  when  quoting  the  revised  act  as  to  2  30 ;  Ibid.  526,  §  31 ;  2  Archb.  Pr.  145  ; 

the  commencement  of  real  actions,  we  in-  11  Johns.  460 ;  14  Ibid.  417. 

troduced  the  section  pointing    out  the  "  2  Lev.  38  ;   but  see   Lender's  case, 

mode  of  service  of  the  writ  in  oases  where  0.  C.  Phil.  MS ;  Wh.  Dig.  "  Infant." 
the  defendant  was  a  minor,  and  of  obtain- 
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defendant,  by  plea  in  abatement,  the  plea  of  infancy  being  a  personal 
privilege.'  But  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the 
minor,  and  proceed  against  the  other  in  an  action  on  a  joint  con- 
tract ;  ^  and  the  jury  may  find  for  the  infant,  and  against  the  other 
defendant.' 

If  the  defendant  appear  by  attorney,  and  the  plaintiff  happen  to 
know  that  he  is  an  infant,  the  court,  upon  application,  will  order  the 
appearance  to  be  set  aside,  and  that  the  defendant  appear  by  guardian.* 
And  this,  it  seems,  may  be  done  at  any  time  before  judgment.' 

Where  an  infant  had  appeared  by  attorney,  in  a  case  in  the  Supreme 
Court  of  New  Jersey,  the  court  granted  leave  to  amend  by  entering 
an  appearance,  &c.,  as  by  guardian,  though  after  an  award  of  referees, 
rule  ydsi  for  judgment,  und  reasons  filed  against  the  report,  one  of 
which  was  the  appearance  by  attorney.* 

The  proper  course  is,  to  plead  the  infancy  (which  is  not  ground  for 
nonsuit),  in  abatement;^  and  such  a  plea  is  even  good  in  a  scire  facias 
sur  judgment,  when  it  goes  to  invalidate  the  original  judgment,  which 
was  rendered  before  a  magistrate  during  the  defendant's  infancy.' 

Common  bail  cannot  be  filed  for  the  defendant  by  the  plaintiff ; '  and 
therefore,  where  the  defendant  in  non-bailable  actions  neglects  to  file 
common  bail,  &c.,  a  judge  upon  application,  and  without  summons,  will 
make  an  order,  "  that  unless  the  infant  appear  within  six  days  after 
personal  service  of  the  order,  the  plaintiff  may  assign  John  Doe  for  his 
guardian,  and  file  common  bail  for  the  defendant ;"  and  upon  affidavit 
of  the  service  of  this  order,  and  showing  the  original,  the  judge  will 
make  the  order  absolute.  An  admission  is  then  drawn  up,  and  com- 
mon bail  is  filed  as  in  ordinary  cases.'" 

The  court  may  appoint  some  suitable  person  as  guardian  to  defend 
his  interests  in  the  suit,  although  he  already  have  a  guardian ; "  but  it 
is  a  general  rule  that  a  guardian,  appointed  by  the  court,  should  have 
no  interest  in  the  subject  in  controversy.  If,  after  his  appointment 
and  appearance,  the  guardian  neglects  to  make  a  proper  defence,  the 
judgment  is  valid  against  the  infants,  but  they  may  have  redress 
against  the  guardian.'^ 

Where  a  summons  has  been  issued  against  and  served  on  an  infant, 
who  fails  to  appear  at  the  return-day,  a  judgment  by  default  ought  not 
to  be  taken  for  his  non-appearance,  but  the  court  should  be  applied  to 
for  the  appointment  of  a  guardian  ad  litem,  when  they  will  appoint  the 
prothonotary ;  after  which,  the  provisions  of  the  33d  section  of  the 
Act  of  the  13th  June  1836,  may  be  pursued  to  obtain  a  judgment  for 
default  of  appearance,  as  stated  in  our  first  volume.'* 

Pleading  to  the  merits  after  majority  waives  infancy." 

1  Hesser  v.  Steiner,  5  W.  &  S.  476  ;         '  Heft  v.  McGill,  3  Barr  256. 
Biddle  v.  Moore,  3  Ban-  178 ;  1  Root's         *  Etter  ».  Curtis,  7  W.  &  S  170 
Con.  R.  58  ;  see  2  Johns.  279  ;  1  Marsh.         »  Tidd  75. 

Kent.  Rep.  77  ;  2  S.  C.  Constit.  Rep.  549.        ^  2  Sellon  68 ;  see  Str.  1076  •  2  Arch. 

2  1  Pickering  500 ;  5  Johns.  160 ;  ante,     Pr.  145  ;  6  Cowen  50. 

627,  &c. ;  see  4  Taunt.  463.  "  12  Mass.  16  ;  2  Arohb.  Pr.  145 

»  5  Johns.  160.  «  1  Marsh.  Kent.  Rep.  399 ;  2  ibid. 

*  7  Taunt.  488  ;  Barnes  418.  168. 
6  See  2  Wils.  50 ;  Barnes  413.  i'  See  Vol.  I.  274 

«  1  Coxe's  Rep.  416.  »  Hillegass  v.  Hiilegass,  5  Barr  97. 
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If  an  attorney  have  undertaken  to  appear  for  an  infant,  he  must 
appear  for  him  by  guardian.' 

I  As  to  costs,  an  infant  defendant  is  liable  for  them ;  although  a 
guardian  have  been  appointed.^ 

The  infant  may  be  arrested  on  a  ca.  m?  The  execution  in  this,  and 
in  other  respects,  is  the  same  as  in  ordinary  cases. 

Upon  error  brought  by  or  against  an  infant,  he  should  have  a 
guardian  or  prochein  ami  appointed. 

As  to  a  warrant  of  attorney  given  by  an  infant,  it  is  void,  and  the 
court  will  order  the  judgment  entered  upon  it  to  be  set  aside,  notwith- 
standing circumstances  of  fraud  on  the  part  of  the  infant  ;*  and  a  joint 
warrant  of  attorney  to  confess  a  judgment  by  an  infant  and  another, 
may  be  vacated  against  the  infant  only.' 

A  judgment  may  be  reversed  upon  this  ground,  upon  error  brought 
after  the  infant  has  attained  full  age.  The  authorities  opposed  to  this 
position  appear  to  be  restricted  to  real  actions,  and  to  fines  and  re- 
coveries. The  fact  of  infancy  must  be  tried  per  pais,  and  not  by 
inspection.' 

The  Act  of  March  27th  1833,'  provides  that,  "  in  all  cases  when  the 
guardian  of  any  minor  is  or  shall  be  a  party  to  a  suit,  either  before  a 
justice  of  the  peace  or  in  the  Common  Pleas,  such  guardian  shall  be 
allowed  to  appeal  from  the  judgment  of  said  justice,  and  from  the  award 
of  arbitrators,  without  making  the  usual  affidavit,  and  without  giving 
surety  or  paying  costs." 

Where  process  is  issued  against  an  infant,  with  notice  to  his  guar- 
dian, and  the  sheriff  returns  "  served  defendant,"  the  record  is  admissi- 
ble in  evidence  in  subsequent  proceedings  against  the  minor  on  the 
same  cause  of  action.' 


SECTION  VII. 

OF  ACTIONS  AGAINST  ALDERMEN  AND  JUSTICES  OF  THE  PEACE,  CON- 
STABLES, &C. 

1.  Actions  against  Aldermen  and  Justices  of  the  Peace. 

In  analogy  to  the  statute  of  24  Geo.  II.  c.  44,  §  8,  our  Act  of  21st 
March  1772,  §  7,'  provides  that  no  action  shall  be  brought  against  any 
justice  of  the  peace,  for  anything  done  in  the  execution  of  his  office, 
or  against  any  constable  or  other  officer,  or  person  or  persons  acting 
in  his  or  their  aid,  unless  commenced  within  six  months  after  the  act 
committed.  This  limitation  may  be  taken  advantage  of  by  the  magis- 
trate, although  not  specially  pleaded.'"  The  English  statute  is  con- 
stantly given  in  evidence  under  the  general  issue.'' 

'  1  Str.  445,  114;  1  Arch.  Pr.  22.  Hetley  65. 

2  2  Str.  1217  ;  Dy.  104.  '  Purd.  Dig.  280,  pi.  46 ;  Pamph.  L. 

»  1  Aroh.  Pr.  276.  99. 

'  1  H.  Bl.  75  ;  6  Johns.  393.  *  Hillegass  v.  Hillegass,  5  Barr  97. 

6  1  W.  Bl.  1133  ;  Bing.  on  .Judg.  42  ;  '  Purd.  Dig.  187,  pi.   39 ;  1   Smith's 

Gerard  U.Basse,   1   Dallas   122;  see  2  Laws  365. 

Kandolph  174.  "  Prather  v.  Connelly,  9  S.  &  R.  14. 

«  Sliver  v.   Shelback,    1   Dallas  166,  "  2  Phil.  Ev.  245. 
citing  Moore  460  ;  Hardw.  Cases   104 ; 
VOL.  II. — 48 
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Before  an  action  can  be  commenced  against  any  justice  of  the  peace 
for  anything  done  by  him  in  the  execution  of  his  office,  the  Ist  section' 
of  the  act  just  cited  directs,  that  notice  in  writing  of  such  intended  writ 
or  process  shall  be  delivered  to  him,  or  left  at  the  usual  place  of  nia 
abode,  by  the  party,  his  attorney  or  agent,  who  intends  to  sue  or  cause 
the  same  to  be  sued  out  or  served,  at  least  thirty  days  before  the  suing 
out  or  serving  the  same  ;  in  which  notice  shall  be  clearly  and  explicitly 
contained  the  cause  of  action,  which  the  party  has  or  claims  to  have 
against  such  justice  ;  on  the  back  of  which  notice  shall  be  endorsed  the 
name  of  such  attorney  or  agent,  together  with  the  place  of  his  abode, 
who  shall  be  entitled  to  the  fee  of  twenty  shillings  for  the  preparing  and 
serving  such  notice,  and  no  more.  The  3d  section  of  the  same  act 
declares,  that  no  such  plaintiff  shall  recover  a  verdict  in  any  such  case, 
unless  it  is  proved  on  the  trial,  that  the  notice  was  given  as  aforesaid  ; 
in  default  thereof,  such  justice  shall  recover  a  verdict  and  costs.  On 
the  trial,  the  plaintiff"  is  prohibited  by  the  5th  section  from  giving  evi- 
dence of  any  cause  of  action  except  such  as  is  contained  in  the  notice. 

The  English  statutes  for  the  protection  of  officers  of  justice,  being 
remedial,  have  always  been  liberally  construed  in  their  favor  ;  and  our 
act,  which  is  entirely  analogous,  has,  as  far  as  we  have  gone,  with  the 
exception  of  a  trifling  relaxation  as  to  the  form  of  the  notice,  received 
the  same  construction.^  The  design  of  this  act,  as  evinced  by  its  pre- 
amble, was  at  once  to  shield  the  citizen  from  the  wilful  and  oppressive 
abuse  of  the  laws  committed  to  the  care  of  magistrates,  and  to  uphold 
the  latter  in  the  honest  discharge  of  their  functions, '  against  those 
vexatious  suits  frequently  instituted  against  them  for  venial  and  in- 
voluntary errors.  Although  the  policy  of  the  law  may  have  been  to 
secure  in  some  measure  the  officer  bound  to  act,  and  therefore  in  danger 
of  doing  wrong,  from  the  legal  consequences  of  unintentional  error ; 
yet  as  it  is,  in  many  instances,  impossible  to  distinguish  errors  of  the 
head  from  those  of  the  heart,  its  provisions  must  of  necessity  be  ex- 
tended to  every  case  of  official  misconduct,  made  the  subject  of  an 
action.' 

Conformably  to  the  design  of  the  legislature,  our  courts  have  uniformly 
endeavored  to  extend,  rather  than  diminish  this  safeguard  of  magistrates, 
by  a  liberal  construction  of  the  act,  and  by  exacting  even  a  fastidious 
observance  of  the  niceties  directed  in  the  preparatory  notice  of  action.'' 
Thus,  it  has  been  held  in  one  of  our  courts  that  the  notice  must  state  the 
intended  writ  or  process,  and  that  notice  that  an  action  of  false  imprison- 
ment would  be  brought,'  is  insufficient,  the  legal  writ  being  trespass  and 
false  imprisonment.^  So  it  has  been  held  that  a  notice  subscribed 
thus :  "  I.  L.,  attorney  for  T.  K.,  No.  79  So.  Fifth  Street,"  was  not  a 
sufficient  notice  of  the  attorney's  place  of  abode.^  And  it  was  doubted 
whether  it  were  not  essential  to  the  efficacy  of  the  notice,  that  the  name 
of  the  attorney,  together  with  his  place  of  abode,  should  be  written  on 
the  back  of  the  notice  ;'  and  cautious  practitioners  observe  this  form. 

1  Purd.  Dig.  607,  pi.  115  et  seq.  but  see  Lowrie  v.  Verner,  3  Watts  318- 

2  Jones  V.  Hughes,  5  S.  &  R.  301.  319. 

"  Per  Gibson,  J.,  Prior  v.  Craig,  5  S.         '1  Browne  61,  sed  vide  post. 
&  R.  46.     See  also,  generally,  as  to  con-         "  Ibid.     See  Lake  v.  Shaw,  5  S.  &  R, 

struotion  of  act,  Bates  v.  Shaw,  13  S.  &  518. 
R.  420.     Collins  v.  Hunter,  1  Ash.  60.  '  Slocum  v.  Perkins,  3  S.  &  R.  295. 

*  See  Mitchell  v.  Cowgill,  4  Binn.  24 ; 
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But  inasmuch  as  the  object  of  the  act  was  only  to  secure  to  the  defendant 
an  opportunity  of  making  amends  without  suit,  the  plaintiff  may  sue  out 
the  writ  himself,  and  then  the  place  of  abode  of  an  agent  or  attorney 
need  not  be  endorsed,  but  the  place  of  abode  of  the  plaintiff  must  be 
specified.'  So,  a  notice  was  deemed  insufficient,  which  was  signed  by 
the  plsuntiff 's  attorney,  and  was  dated  at  Wilkesbarre,  but  there  was  no 
endorsement  of  his  name  ;  neither  was  it  said  in  any  part  of  the  notice, 
or  on  the  back  of  it,  that  he  resided  at  Wilkesbarre.^  And  where  a 
notice  directed  to  the  defendant,  and  signed  by  the  plaintiff,  was  thus 
endorsed,  "  Notice  to  J.  S.,  Esquire.  Henry  Read,  living  in  Poplar 
Lane,  between  Third  and  Fourth  Streets,"  it  was  determined  that  it 
was  defective  in  not  stating  that  Henry  Read  was  the  agent  of  the 
plaintiff;  and  in  not  containing  anything  from  which  it  might  be  in- 
ferred that  he  was  this  agent,  having  authority  to  receive  a  tender  of 
amends.^ 

On  the  other  hand,  it  has  been  considered  to  be  a  sufficient  designa- 
tion of  the  abode  of  the  plaintiff's  attorney,  in  a  notice  sent  to  a  justice 
of  the  peace  of  Washington  county,  to  describe  him  as  I.  B.,  of  Wash- 
ington, that  being  intended,  in  common  parlance,  the  town  of  Wash- 
ington.* 

The  notice,  which  is  the  first  step,  is  in  the  nature  of  a  declaration, 
pointing  out  with  sufficient  precision  to  preclude  mistakes,  the  nature  and 
circumstances  of  the  injury  to  be  redressed.  It  should -have  all  the 
substance  without  the  formality  of  a  declaration ;  and  if  a  circum- 
stance be  unnecessarily  set  out  in  it,  as  a  public  statute,  it  must  be 
proved  as  laid ;  if  laid  erroneously,  in  its  date,  it  is  fatal. '^ 

The  notice  also  is  subject  to  the  rule  of  pleading  that  a  circumstance 
unnecessarily  set  out  must  be  proved  as  matter  of  substance,  and, 
therefore,  where  such  notice  in  unnecessarily  setting  forth  the  Act  of 
Assembly  under  which  the  suit  was  brought,  misrecited  its  date,  it  was 
held  that  the  plaintiff  could  not  recover.^  Where  the  narr.,  in  an 
action  for  taking  illegal  fees,  did  not  specify  the  illegal  fees,  the  ser- 
vices of  the  officer,  nor  the  particulars  of  either  the  fees  or  services, 
for  which  the  penalty  is  claimed,  the  judgment  was  arrested.'' 

In  an  action  against  a  justice  of  the  peace  for  marrying  a  minor,  the 
plaintiff  himself  may  give  the  preparatory  notice  required ;  and,  in 
such  case,  the  endorsement  of  the  names  and  residence  of  his  attorney 
is  unnecessary.  And  if  he  do  employ  an  attorney,  the  act  does  not 
require  that  he  shall  reside  in  the  county  where  the  justice  lives. '^ 
And  per  curiam :  "  As  the  plaintiff  gave  notice  in  person,  the  endorse- 
ment of  the  names  and  residence  of  his  attorneys  was  superfluous.  It 
would  have  been  otherwise  had  he  put  the  business  into  the  hands  of 
another  in  order  to  inform  the  justice  where,  and  to  whom  he  might 
tender  amends  ;  but  he  is  not  compelled  to  employ  an  attorney,  and 
where  he  acts  for  himself  what  is  he  to  do  ?  The  justice  is  presumed 
to  know  the  complainant  and  his  residence.  And,  beside,  there  is 
nothing  in  the  statute  that  requires  the  residence  of  the  attorney,  where 
there  is  one,  to  be  in  the  proper  county.'" 

'  Lake  v.  Shaw,  5  S.  &  R.  518.  "  Ibid.  574. 

'  Slocum  V.  Perkins,  3  S.  &  R.  295.  '  Aechternacht  v.  Watmough,  8  W. 

'  Lake  v.  Shaw,  5  S.  &  R.  517.  &  S.  162. 

'  Litle  V.  Toland,  6  Binn.  83.  «  Byerly  v.  Van  Kirk,  5  Watts  370. 

'  Stansbury  v.  Bertron,  7  W.  &  S.  362.         » Ibid.  371. 
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When  the  party  gives  notice  to  the  justice,  he  ought  to  sign  it, 
although  he  serves  it  himself,  and  he  happens  to  be  known  personally 
to  the  justice.  Though  not  requiring  the  form  of  a  declaration,  it 
ought  to  have  its  substance,  and  should  be  complete  in  itself  without 
aid  from  extrinsic  proof.' 

As  to  the  mode  of  expressing  the  cause  of  action,  a  notice  was  held 
suflScient  which  was  given  to  a  justice  of  an  intended  action  for  the 
penalty,  under  the  Act  of  1729-30,  for  marrying  the  plaintiif's 
daughter,  a  minor,  without  consent,  which  notice  recited  the  Act  of 
Assembly  on  which  it  was  founded,  and  concluded  thus :  "  I,  as  attor- 
ney for  the  said  W.  M.,  shall  commence  a  suit  against  you  for  the  sum 
of  501.,  in  the  name  and  for  the  use  of  the  said  W.  M.,  for  that  you, 
contrary  to  the  said  Act  of  Assembly,  did  marry  his  daughter,  under 
the  age  of  twenty-one  years."  ^  And  a  notice  of  a  similar  cause  of 
action  was  held  sufficient,  although  it  did  not  state  that  there  was  no 
publication  of  banns.  And  it  was  there  said,  that  a  substantial  notice 
of  the  cause  of  action  is  alone  required.^  The  Supreme  Court  has 
decided  it  to  be  unnecessary  to  specify  in  the  notice  ei^er  the  kind  of 
writ  or  process  intended  to  be  sued  out,  or  the  kind  of  action  intended 
to  be  brought.  It  is  sufficient  if  notice  is  given  that  an  action  will  be 
brought,  and  if  the  cause  of  action  is  clearly  described.*  And  the 
notice  need  not  specify  what  fees  the  magistrate  was  entitled  to  charge 
or  receive.^ 

In  a  suit  to  recover  from  a  magistrate  the  penalty  of  fifty  pounds, 
imposed  by  the  first  section  of  the  Act  of  14th  of  February  1729, 
1730,  for  marrying  minors  and  apprentices,  where  the  notice  given 
under  the  Act  of  the  21st  of  March  1772,  apprised  the  defendant  that 
suit  would  be  brought  against  him  in  the  Common  Pleas,  whereas  it 
was  instituted  in  the  District  Court,  such  notice  was  held  good.^ 

It  may  be  proper  to  remark  here,  that  under  the  Act  of  1729-30, 
only  one  penalty  of  fifty  pounds  can  be  recovered  against  a  justice  of 
the  peace  for  joining  two  persons  in  marriage  ;  and  if  the  parent  of  one 
party  has  already  recovered  the  penalty,  no  action  can  be  maintained 
for  it  by  the  parent  of  the  other  party .^ 

The  following  is  a  form  of  notice  which  was  held  sufficient  in  a  case 
tried  at  Msi  Prius,  in  1829  :  ^ — 

Philadelphia  (date),  1829. 

To  C.  D.,  Esquire,  Justice  of  the  Peace: — 
Sir- 
Take  notice,  that  if  you  do  not  tender  sufficient  amends  within 
thirty  days  from  the  date  hereof,  I  will  bring  my  action  against  you, 
in  the  Supreme  Court  for  the  Eastern  District  of  Pennsylvania  in  the 
following  case,  to  wit,  that  you  maliciously,  illegally,  oppressively, 
and  without  probable  cause,  supported  by  oath  or  affirmation,  issued  a 
warrant  dated  the day  of ,  A.  D. ,  directed  to  any  con- 
stable of  the  County  of  Philadelphia,  setting  forth,  that,  whereas  com- 
plaint had  that  day  been  made  unto  you,  C.  D.,  Esquire,  one  of  the 

1  Grimes  v.  Peroival,  9  Barr  135.  '  Coates  v.  Wallace,  17  S.  &  R.  75. 

'  Miller  v.  Smith,  12  S.  &  R.  145.  "  Lowrie  v.  Verner,  3  Watts  317 

»  Ibid. ;  12  S.  &  R.  145.  '  Hill  v.  Williams,  14  S.  &  R.  287. 

*  Mitchell  V.  Gowgill,  4   Binn.   20;         '  McFarland  i\  Freytag,  Esq.,  Phila., 

Litle  V.  Toland,  6  Binn.  84.  1829,  MS. 
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justices  of  the  peace  in  and  for  the  County  of  Philadelphia,  upon  the 
oath  of  R.  H.,  that  I,  A.  B.,  did,  in  a  felonious  manner,  hold  and  keep 
a  one  hundred  dollar  note,  of  the  Schuylkill  Bank,  the  property  of 
E.  F.,  and,  therefore,  in  the  name  of  the  commonwealth,  commanding 
any  constable  forthwith  to  apprehend  me,  the  said  A.  B.,  and  bring 
me  before  you,  to  answer  said  complaint,  and  to  be  further  dealt 
with  according  to  law  ;  that  upon  this  warrant,  thus  maliciously,  ille- 
gally, and  oppressively  issued  by  you,  my  body  was  arrested  and 
brought  before  you  by  G.  F.,  one  of  the  constables  of  said  county,  at 
your  office  in  the  said  county,  and  there  detained  one  hour,  and  until 

I  procured  bail  for  my  appearance  at  your  office,  aforesaid,  on  the 

day  of  the  same  month  and  year,  at  10  o'clock  A.  M.,  and  until  I 
entered  into  a  recognisance  with  said  bail,  in  two  hundred  dollars  for 
my  appearance,  as  foresaid,  for  a  further  hearing,  &c. :  That,  in  com- 
pliance with  the  terms  of  the  said  recognisance,  I  attended  at  the  time 
and  place  last  aforesaid,  and  was  there  again  illegally  detained  two 

hours  more,  when  the  case  was  continued  until  the day  of  the 

same  month  and  year,  at  three  o'clock,  p.  M.,  at  the  place  last  afore- 
said, at  which  time  and  place  I  accordingly  attended,  and  was  then 
again  illegally  detained  two  hours  more,  and  until  I  was  maliciously, 
illegally,  and  without  evidence  of  probable  cause,  compelled  by  you, 
to  avoid  a  commitment  to  the  prison  of  the  City  and  County  of  Phila- 
delphia, to  enter  into  a  recognisance  with  a  surety  in  two  hundred 
dollars  for  my  appearance  at  the  next  sessions  of  the  Mayor's  Court  of 

the  City  of  Philadelphia,  there  to  be  holden  on  the  — —  day  of 

A.  D. ,  and  that  you,  in  order  to  have  me  indicted  for  the  crime 

of  larceny,  maliciously,  falsely,  illegally,  and  without  evidence  of  pro- 
bable cause,  did  return  to  the  Mayor's  Court  in  a  certificate  or  tran- 
script from  your  docket,  dated   the day  of ,  A.  d. ,  a 

charge  of  larceny  against  me  in  the  words  and  figures  following,  to 
wit:   [Here  insert  the  same,  verbatim.l 

That  in  consequence  of  your  aforesaid  malicious,  oppressive,  and 
illegal  conduct,  a  bill  of  indictment,  charging  me  with  a  felony,  in 
conformity  with  your  said  return,  was  preferred  against  me,  to  the 
Grand  Inquest  of  the  said  commonwealth  inquiring  for  the  City  of 
Philadelphia,  at  the  said sessions  of  the  Mayor's  Court  afore- 
said,  which  said   bill  of  indictment  was  by  the  said  Grand   Inquest 

returned  "  Ignoramus,"  at  the  said  sessions  of ,  A.  d.  ,  and  I 

was  then  duly  discharged  from  the  said  prosecution.  By  reason  of  all 
which  malicious,  illegal,  and  oppressive  conduct  of  yours,  I  have  sus- 
tained material  injury  and  damage. 

Your  obd't  serv't, 
(Signed,)  A.  B. 

No. , Street,  Moyamensing  Township, 

Philadelphia  County. 

The  notice  may  be  endorsed  thus : — 
To  C.  D.,  Esquire,  Justice  of  the  Peace. 

R.  S.,  Esquire,  is  my  attorney,  his  place  of  abode  is  at  No.  , 

Street,  in  the  City  of  Philadelphia.^ 


'  See  another  form  in  Litle  v.  Toland,  6  Binn.  84;  and  another,  Coates  v.  Wal- 
lace, 17  S.  &  K.  75. 


678  ACTIONS    AGAINST    ALDEKMEN. 

More  recently,  the  following  form  came  up  in  review  before  the 
Supreme  Court : ' — 

To  John  Apple,  Esq., 

One  of  the  Justices  of  the  Peace  of  Philadelphia  Co, 

Sir  :  According  to  the  provision  of  the  Act  of  Assembly,  I  hereby 
give  you  notice  that  I  shall,  as  attorney  of  John  Rambo,  commence  an 
action  of  debt  against  you  at  the  expiration  of  thirty  days  from  this 
time.  The  cause  of  the  action  which  the  said  John  Rambo  has  against 
you  is  as  follows  :  The  said  John  Rambo,  being  bound  over  to  be  and 
appear  at  court  by  you  as  a  justice  of  the  peace,  by  George  Davis,  in 
the  name  of  the  commonwealth  of  Pennsylvania,  on  the  first  day  of 
July,  one  thousand  eight  hundred  and  forty-six,  and  at  which  time  you 
received  from  the  said  John  Rambo  illegal  fees,  to  wit :  the  sum  of 
one  dollar  and  thirteen  cents,  which  said  fees  or  costs  of  one  dollar 
and  thirteen  cents  are  illegal,  and  exceed  the  amount  of  fees  which 
aldermen  and  justices  of  the  peace  are  permitted  to  receive  by  the  Act 
of  Assembly  of  the  22d  of  February  1821 ;  whereby  you  have  forfeited 
to  the  said  John  Rambo,  the  party  injured,  the  sum  of  fifty  dollars, 
according  to  the  26th  section  of  the  Act  of  Assembly  of  the  22d  of 
February  1821 :  Section  26,  And  be  it  further  enacted  by  the  autho- 
rity aforesaid,  that  if  any  officer  whatsoever  shall  take  greater  or  other 
fees  than  is  hereinbefore  expressed  and  limited,  for  any  service  to  be 
done  by  him  after  the  first  day  of  September  next  in  his  office,  or  if 
any  officer  shall  charge  or  demand  and  take  any  of  the  fees  hereinbe- 
fore ascertained,  when  the  business  for  which  such  fees  are  chargeable 
shall  not  have  been  actually  done  and  performed,  or  if  any  officer  shall 
charge  or  demand  any  fee  for  any  service  or  services  other  than  those 
expressly  provided  for  by  this  act,  such  officer  shall  forfeit  and  pay  to 
the  party  injured  fifty  dollars,  to  be  recovered  as  debts  of  the  same 
amount  are  recoverable ;  and  if  the  judges  of  any  court  within  this 
commonwealth  shall  allow  any  officer,  under  any  pretence  whatsoever, 
any  fees  under  the  denomination  of  compensatory  fees,  for  any  service 
not  specified  in  this  act  or  some  other  Act  of  Assembly,  it  shall  be 
considered  a  misdemeanor  in  office. 

Your  obd't  serv't, 

W.  H.  Ketcham. 

Philadelphia,  Oct.  31,  1846.  (Residence.) 

"  The  cause  of  action  here,"  said  Judge  Rogers,  "  appears  to  be 
clearly  and  explicitly  set  forth.  There  is  such  a  sufficient  and  substan-  ■ 
tial  notice,  as  that  he  could  not  have  been  ignorant  of  the  charge  made 
against  him.  He  is  apprised  of  the  sum  and  the  occasion  on  which  it 
was  extorted,  so  that  he  might  have  tendered  the  amount  if  he  had 
chosen  to  do  so.  But  another  objection  remains  to  be  considered  ;  this 
is  not  so  clear.  The  notice  charges  that  the  justice  received  illegal  fees, 
exceeding  the  amount  that  aldermen  and  justices  of  the  peace  are  per- 
mitted to  receive  by  the  Act  of  Assembly  of  the  22d  of  February  1821. 
In  the  declaration,  he  declares  on  the  fee-bill  of  the  28th  of  March 
1814,  that  is,  he  gives  notice  under  one  act,  and  declares  on  another 

'  Apple  V.  Rambo,  1  Harris  11. 
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and  entirely  different  act.  I  cannot  regard  the  reference  to  the  Act  of 
the  22d  of  February  1821  as  surplusage,  but  as  a  substantial  averment 
that  he  intended  to  proceed  on  that  act.  From  this  he  ought  not  to  be 
at  liberty  to  depart,  in  a  penal  action  against  a  justice  of  the  peace, 
whom  the  legislature  have  endeavored  to  protect  against  harassing  and 
vexatious  suits.  I  have  examined  the  authorities  cited  by  the  defendant 
in  error,  which  do  not,  in  my  judgment,  support  the  position  assumed, 
that  the  reference  to  the  act  is  surplusage,  particularly  as  the  act 
referred  to  and  the  act  declared  on  differ  materially  in  the  compensa- 
tion allowed  for  the  various  services  performed." 

Our  courts,  actuated  by  a  desire  to  protect  magistrates  in  the  execu- 
tion of  their  offices,  as  far  as  they  can  do  so  with  propriety,  have  laid 
it  down  as  a  general  rule,  that  wherever  the  officer  has  acted  honestly, 
although  mistakenly,  where  he  supposed  he  was  in  the  execution  of  his 
duty,  although  he  had  no  authority  to  act,  he  is  entitled  to  notice;^ 
and  they  have  made  this  distinction,  that  where  the  act  done  is  entirely 
foreign  to  his  jurisdiction,  notice  is  not  necessary  ;  but  where  he  has  a 
general  jurisdiction  over  the  subject-matter,  and  intended  to  act  as  a 
magistrate,  but  mistakes  the  law,  there  he  is  entitled  to  notice.  There- 
fore, where  a  magistrate  committed  a  person  for  travelling  on  Sunday, 
though  the  commitment  was  unauthorized  by  law,  he  was  held  entitled 
to  notice.^  The  magistrate's  having  jurisdiction  is  not  the  criterion; 
for  if  one  magistrate  were  to  act  in  a  case  in  which  jurisdiction  is 
expressly  committed  to  two,  he  would  still  be  entitled  to  notice.^  And 
where  the  suit  against  the  magistrate  was  instituted  before  a  justice,  it 
was  held  that  notice  was  necessary  by  the  equity  of  the  act,  although 
the  letter  of  its  provisions  were  applicable  only  to  causes  in  court.* 
But  a  justice  incurs  the  penalty  by  receiving  illegal  fees,  though  it  is 
done  by  mistake  or  ignorance,  and  without  any  corrupt  intent.^  It  has 
been  seen  that  he  is  entitled  to  notice  before  suit,  for  marrying  a 
minor;'  he  is  in  like  manner  entitled  to  it  when  the  suit  is  before  a 
justice  to  recover  the  penalty  of  fifty  dollars  imposed  for  taking  illegal 
fees.'  The  only  remedy  against  a  magistrate  for  this  offence  is  by 
suit  under  the  Act  of  28th  March  1814,  for  the  above  penalty.  Indict- 
ment at  common  law  for  extortion  does  not  lie  in  such  a  case.  But  a 
refusal  to  deliver  a  copy  of  his  proceedings  to  either  party  on  demand 
is  indictable.'  And  so  is  the  offence  of  acting  as  agent  for  those  who 
sue  before  him.' 

The  subject  of  the  right  of  magistrates  to  this  notice,  in  certain  cases, 
was  much  and  ably  discussed  by  the  Supreme  Court  of  this  State,  in 
the  case  of  Wise  v.  Wills."  The  majority  of  the  court  (Gibson,  C.  J., 
and  ToD,  J.,  dissentientibus,)  held  that,  in  a  suit  by  the  administrators 
of  a  constable  against  a  justice  of  the  peace  to  recover  back  money 
alleged  to  have  been  received  by  him  as  a  justice,  by  fraud  and  mis- 
take, he  was  entitled  to  previous  notice  under  the  Act  of  1772.  The 
dissenting  judges  contended,  upon  the  authority  of  the  books  which 

'  Browne  v.  Weir,  5  S.  &  R.  401.  "  Mitchell  v.  Cowgill,  4  Binu.  20. 

2  Ibid.  '  Prior  v.  Craig,  5  S.  &  R.  44. 

'  Junes  V.  Flughes,  5  S.  &  R.  302 ;  see  «  See  Stiles  v.  Nelly,  10  S.  &  R.  372. 

9  East  364.  '  Boyer  v.  Potts,  14  Ibid.  158. 

*  Prior  V.  Craig,  5  S.  &  R.  44.  "  2  Rawie  208. 
«  Coates  V.  Wallace,  17  S.  &  R.  75. 


680  ACTIONS   AGAINST   ALDERMEN. 

they  quoted,  that  the  act  only  related  to  and  embraced  actions  sound- 
ing in  tort,  and  not  the  action  of  assumpsit  ;^  on  the  other  hand,  the 
judge,  delivering  the  opinion  of  the  court,  said  that  he  did  not  see  the 
reason  on  which  the  decisions  quoted  were  founded  ;  that  they  weYe 
confined  to  constables  and  such  officers  as  by  other  laws  have  the  same 
protection,  and  that  he  had  not  found  any  case  in  which  the  same  deci- 
sion had  been  made  as  to  justices.  But  Mr.  Justice  Tod  cited ^  two 
cases,  decided  in  this  State  by  the  same  court,  as  directly  on  the  point 
then  before  them. 

As  to  the  service  of  the  notice,  it  need  not  be  performed  by  the  agent 
or  attorney  who  signs  such  notice  ;  it  may  be  made  by  any  competent 
person  employed  by  him,  or  by  the  plaintiff,  for  that  purpose  ; '  or  by 
the  plaintiff  himself,  personally,  or  by  leaving  it  at  the  defendant's 
dwelling-house  ;  and  the  service  may  be  proved  by  the  plaintiff  himself, 
who  is  a  sufficient  witness  for  this  purpose.^ 

A  count  against  an  alderman,  to  recover  the  penalty  under  the  Act 
of  Assembly,  for  taking  illegal  fees,  cannot  be  joined  with  other  counts 
in  case  for  a  tort.° 

A  justice  has  jurisdiction  of  an  action  against  another  justice  for 
demanding  and  receiving  illegal  fees.^ 

At  any  time  within  thirty  days  after  notice  given,  the  magistrate 
may,  under  the  2d  section  of  the  act,  tender  amends  to  the  complainant, 
his  or  her  agent  or  attorney. 

If  the  tender  be  not  accepted,  he  may  plead  it  in  bar,'  to  any  action 
grounded  on  such  a  writ  or  process,  together  with  the  plea  of  not 
guilty,  and  any  other  plea  with  the  leave  of  the  court.  And  if,  upon 
issue  joined  thereon,  the  jury  find  the  tender  sufficient,  they  shall  find 
for  the  defendant ;  and  in  such  case,  or  in  case  the  plaintiff  shall  be- 
come nonsuit,  or  discontinue  his  action,  or  in  case  judgment  shall 
be  given  for  the  defendant  upon  demurrer,  such  justice  shall  have  the 
like  costs  as  he  would  have  been  entitled  to,  had  he  pleaded  the  general 
issue  only. 

But  if,  on  such  issue,  the  jury  find  that  no  amends  were  tendered, 
or  that  the  same  were  insufficient,  and  also  against  the  defendant  on 
such  other  plea  or  plea,  then  they  shall  find  for  the  plaintiff,  with  such 
damages  as  they  shall  think  proper,  which  he  shall  recover  with  his 
costs  of  suit. 

If  the  justice  neglect  to  tender  any  amends,  or  has  tendered  insuffi- 
cient amends,  before  action  brought,  he  may,  by  leave  of  the  court 
where  it  depends,  at  any  time  before  issue  joined,  pay  into  court  such 
sum  as  he  shall  see  fit ;  such  proceedings  are  thereupon  had  by  such 
court  as  in  other  actions  where  the  defendant  is  allowed  to  pay  money 
into  court.* 

If  there  is  a  conspiracy  to  levy  a  debt  where  nothing  is  due,  to  which 
the  constable  or  the  justice  was  a  party,  an  ample  remedy  may  be  had 
against  all  concerned  in  an  action  on  the  case.     But  trespass  will  not 

'  Vide  2  Rawle  211.  '  Denoon  v.  Binna,  4  P.  L.  J.  183 

2  Page  212.  »  Bartolett  v.  Achey,  2  Wright  273. 

"  Bates  V.  Shaw,  13  S.  &  R.  420.  '  See  Lowrie  v.  Verner,  3  Watts  317, 

'  Kidd    V.    Riddle,    2    Yeates    444  ;  as  to  this  plea  of  tender  of  amends. 

McFarland  v.  Freytag,  Esq.,  Nisi  Prius,  *  ?  4,  Act  of  1772,  supra.  Purd    Die 

Philad.  1829,  MS.  708.                                                 '       * 
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lie  against  the  officer  for  illegally  seizing  defendant's  goods  under  the 
execution.' 

II.    Of  Actions  against  Constables. 

Also,  where  an  action  is  intended  to  be  brought  against  a  constable 
or  officer,  or  any  person  or  persons  acting  by  his  or  their  order,  and 
in  his  aid  for  anything  done  in  obedience  to  any  warrant  under  the 
hand  and  seal  of  any  justice  of  the  peace,  a  demand  in  writing  of  the 
perusal  and  copy  of  such  warrant,  duly  certified  under  his  hand,  signed 
by  the  party  demanding  the  same,  must  be  made  and  left  at  the  usual 
place  of  abode  of  such  constable  or  oflBcer  by  the  plaintiff,  or  his  attor- 
ney or  agent ;  and  before  any  such  action  can  be  brought,  a  compliance 
with  said  demand  must  have  been  neglected  or  refused  for  the  space 
of  six  days  after  such  demand.  If  such  perusal  and  copy  certified  as 
aforesaid  be  granted^  then  if  the  plaintiff  sue  the  constable,  &c.,  without 
making  such  justice  or  justices,  who  signed  or  sealed  said  warrant, 
defendant  or  defendants,  upon  proof  of  the  warrant  at  the  trial,  the 
jury  shall  give  a  verdict  for  the  defendant,  notwithstanding  any  defects 
of  jurisdiction  in  the  justice  or  justices  who  made  the  warrant.  And 
if  the  action  be  brought  jointly  against  the  justice  and  such  constable, 
&c.,  then,  on  proof  of  such  warrant,  the  jury  shall  find  for  such  con- 
stable, &c.,  notwithstanding  such  defect  of  jurisdiction.  But  if  they 
find  against  such  justice  or  justices,  then  the  plaintiff  shall  recover  his 
costs  against  him  or  them,  to  be  so  taxed  by  the  proper  officer  as  to 
include  such  costs  as  the  plaintiff  is  liable  to  pay  such  other  defendant.^ 

Where  a  constable  has  pursued  his  warrant,  he  can  be  affected  with 
want  of  jurisdiction  in  the  magistrate  only  where  he  is  sued  alone, 
having,  after  a  proper  demand,  refused  to  furnish  a  copy  of  the  warrant 
for  six  days  ;  but  where  he  is  sued  jointly  with  the  magistrate,  whether 
after  demand  and  refusal  or  not,  and  has  pursued  his  warrant,  he  is 
entitled  to  an  acquittal.^ 

It  may  be  proper  to  state  that,  under  the  English  statute,  which  is 
similar  to  our  Act  of  Assembly,  it  has  been  ruled  that  the  provisions 
thereof  relate  to  actions  of  trespass  and  case  only,  and  not  to  assumpsit,^ 
replevin,*  or  the  like.  If  an  execution,  issued  by  a  magistrate  having 
a  right  to  issue  it,  be  served  by  a  constable  whose  authority  does  not 
extend  to  the  district  in  which  the  defendant  resides,  no  suit  can  be 
maintained  against  the  constable  for  an  alleged  trespass  in  executing 
the  writ,  unless  a  copy  of  it  be  previously  demanded  agreeably  to  the 
act.*  In  such  case,  the  justice  is  to  judge  who  is  the  constable  most 
convenient  to  the  defendant.'^ 

The  last-mentioned  section  provides,  that  when  the  plaintiff  in  any 
such  action  obtains  a  verdict,  if  the  justices  before  whom  the  cause  is 
tried,  shall  in  open  court  certify  on  the  back  of  the  record,  that  the 
injury  for  which  it  was  brought  was  wilfully  and  maliciously  committed, 
the  plaintiff  shall  recover  double  costs  of  suit. 

The  mode  of  proceeding  before  justices  and  aldermen  against  con- 
stables in  cases  of  insufficient  returns  or  non-returns  to  writs  of  execu- 
tion, or  of  refusal  to  pay 'over  moneys  received  thereon,  is  indicated 

'  Baird  w.  Campbell,  4  W.  &  S.  191.  *  Bull.  N.  P.  24. 

2  3  6,  Act  of  1772,  supra,  Purd.  Dig.  ^  6  East  283. 

187   pi   38  °  Varley  v.  Zahn,  11  S.  &  R.  185. 

'Jones  V  Hughes,  5  S.  &  R.  302-3.  '  Ibid. 
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by  the  12th  section  of  the  Act  of  20th  March  1810,^  and  the  2d 
section  of  the  Act  of  28th  March  1820.^  The  proceedings  against 
constables  for  official  misconduct,  and  against  their  securities,  have 
been  already  noticed.'  We  will  merely  add,  that  the  surety  of  a  con- 
stable is  liable  for  a  breach  of  duty,  in  not  paying  over  money  collected 
on  a  warrant  placed  in  his  hands,  commanding  him  to  levy  on  the  goods 
of  a  constable  of  an  adjoining  township,  under  the  12th  section  of  the 
Act  of  20th  March  1810.  It  is  the  universal  practice  throughout  the 
State,  for  justices  to  issue  warrants  and  executions  to  other  than 
constables  residing  in  the  same  township  with  the  defendant.^ 

By  the  3d  section  of  the  Act  of  April  1829,^  it  is  provided  that  in 
all  cases  where  any  constable  has  been  or  shall  be  intrusted  with  the 
execution  of  any  process,  for  the  collection  of  money,  and  by  neglect 
of  duty  has  failed  or  shall  fail  to  collect  the  same,  by  means  whereof 
the  bail  or  security  for  such  constable  has  been  or  shall  be  compelled 
to  pay  the  amount  of  any  judgment  or  judgments,  such  payment  shall 
vest  in  the  person  or  persons  paying  as  aforesaid,  the  equitable  interest 
in  such  judgment  or  judgments,  and  the  amount  due  upon  any  such 
judgment  or  judgments,  may  be  collected  in  the  name  of  the  plaintiff 
or  plaintiffs,  for  the  use  of  such  person  or  persons. 

The  adjudications  in  regard  to  the  duties  and  liabilities  of  constables, 
and  their  sureties,  may  be  thus  arranged: — 

If  a  constable  levy  upon  and  take  goods,  after  the  authority  for  the 
seizure  derived  from  the  exigence  of  the  writ  of  execution  has  expired, 
and  the  defendants  do  no  more  than  temperately  exercise  the  common- 
law  right  of  recaption,  the  rescue  is  justifiable,  and  no  offence  is  com- 
mitted, though  it  is  otherwise,  if  they,  in  enforcing  the  rescue,  commit 
a  breach  of  the  peace. ^ 

Where,  after  a  constable  had  made  a  levy,  he  was  notified  of  a  claim 
against  the  goods,  levied  on  by  a  third  party,  and  then,  after  having 
demanded  an  indemnity  from  the  plaintiff  which  was  accepted  by  him 
as  satisfactory,  returned  the  execution  thus,  "  Returned  for  want  of  a 
sufficient  indemnification ;"  it  was  held  that  the  return  was  false,  and 
the  plaintiff  was  entitled  to  recover,  although  there  was  no  evidence 
to  show  that  the  goods  levied  on  were  the  property  of  the  original 
defendant.'  If  there  is  a  claim  of  property  adverse  to  that  of  the 
defendant  on  the  execution,  of  such  a  nature  as  to  raise  a  reasonable 
doubt,  the  constable  has  a  right  to  call  on  the  plaintiff  for  a  reasonable 
indemnity.  But  the  plaintiff  is  not  bound  to  offer  an  indemnity  before 
it  is  required.* 

The  constable  of  one  township,  who  sells  property  under  an  execu- 
tion, directed  to  the  constable  of  another  township,  is  a  mere  trespasser 
and  his  acts  are  utterly  void.' 

Under  the  Act  of  1810j  section  12,  the  return  "  served"  is  not  suffi- 

1  Purd.  Dig.  184,  pi.  19,  5  Smith's  «  Finn  v.  Commonwealth,  6  Bavr  460. 
Laws  167.  '  Hunt  v.   Corson,  C.   C.   P.    March 

^  Purd.   Dig.  185,  pi.   22,  7  Smith's    1849. 
Laws  308.  s  jjall  v.    Galbraith,   8  Watts    222, 

Ante,  483,  492,  495.  Rogers,  J. ;  Spangler  v.  Commonwealth 

*  Clark  V.  Worley,  7  S.  &  R.  349.  16  S.  &  R.  68. 

5  Purd.  Dig.  185,  pi.  25,  10  Smith's         '  Gordon  v.  Camp,  3  Barr  349. 
Laws  466. 
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cicnt  to  discharge  a  constable  from  liability  on  an  execution  issued  to 
him.* 

A  constable,  who  has  accepted  indemnity  from  plaintiff  under  a 
claim  made  by  a  party  other  than  the  defendant,  to  the  property  levied 
on  under  an  execution,  is  bound  to  proceed  to  sell,  and  must  look  to 
his  bond  for  indemnity ;  he  is  estopped  from  showing  that  the  goods 
did  not  belong  to  the  defendant.^ 

A  constable  is  not  liable  to  the  plaintiff  for  neglect  of  duty  in  not 
serving  an  execution,  -where  the  justice  by  whom  it  was  issued  went  to 
the  constable  and  withdrew  it,  in  consequence  of  a  certiorari  delivered 
to  him,  though  no  bail  was  entered  upon  the  certiorari.^ 

The  omission  of  a  constable  to  return  an  execution  on  or  before  the 
twenty  days  have  expired  does  not,  of  itself,  render  him  liable  for  the 
amount  of  -the  debt ;  but  he  will  be  permitted  to  show  sufficient  reason 
for  the  delay .^ 

But  if  the  execution  was  not  returned  in  consequence  of  the  request 
of  the  plaintiflF,  or  with  his  consent,  it  is  sufficient  cause  for  not  render- 
ing judgment  against  him.' 

An  action  against  a  constable  for  an  escape  is  not  within  the  limita- 
tion of  the  Act  of  1772.« 

A  prosecutrix  for  fornication  and  anticipated  bastardy  cannot  main- 
tain an  action  against  a  constable  on  his  official  bond  for  escape  of 
defendant  after  his  arrest  under  warrant  from  a  justice  of  the  peace.' 

If  a  judgment  be  rendered  against  a  constable  for  neglect  of  duty  by 
a  justice  of  the  peace,  a  transcript  thereof  may  be  filed  in  the  Court 
of  Common  Pleas,  and  a,  fieri  facias  be  issued  thereon,  without  an  exe- 
cution having  previously  issued  from  the  justice.*  A  constable  is 
bound  to  pay  the  amount  of  an  execution  put  into  his  hands,  or  to 
return  some  sufficiejit  reason  why  he  has  not  done  so.  At  the  expira- 
tion of  the  twenty  days  the  plaintiff  in  the  execution  not  receiving  his 
money,  is  not  bound  to  ascertain  more  than  that  the  constable  has  made 
no  return,  and  on  his  application  the  justice  issues  process  to  bring  the 
defaulting  constable  before  him,  and  enters  on  his  docket  that  the 
demand  is  for  retaining  an  execution,  stating  the  day  on  which  it  was 
returnable,  and  who  was  plaintiff  and  who  defendant.  In  fact,  it  would 
not  be  easy  to  state  what  further  ought  to  appear  on  his  docket,  either 
to  show  the  nature  of  the  demand,  or  that  it  was  within  the  justice's 
jurisdiction.' 

In  an  action  against  a  constable  who  has  been  indemnified  for  not 
selling  goods  levied  on  under  an  execution,  the  measure  of  damages  is 
the  value  of  the  goods,  when  they  do  not  exceed  the  amount  called  for 
by  the  execution.'" 

On  the  trial  of  a  scire  facias  against  a  constable,  for  not  returning 
an  execution  within  the  time  limited  by  the  Act  of  1810,  it  is  incom- 
petent for  the  defendant  to  prove  that  the  defendant  in  the  execution 

1  Burkholder  v.  Keller,  2  Barr  51.  '  Booz  ».  Engarman,  6  Harris  263, 
''  Carson  v.  Hunt,  2  Harris  510.  reaffirmed  in  Downing  w.  Commonwealth, 
'  Sherfy  v.  Fisher,  2  Rawle  147.  9  Harris  215.  The  case  of  Lantz  v.  Lutz, 
*  Keller  v.  Clarke,  6  W.  &  S.  534 ;  8  Barr  405  is  no  authority  to  the  con- 
though  see  Amey  v.  Kennedy,  1  Ash.  trary. 

160.  *  Parchment  v.  Aiken,  3  Watts  278. 

'  Amey  v.  Kennedy,  1  Ash.  160.  '  Ibid. 

"  Lantz  V.  Lutz,  8  Barr  405.  '"  Carson  v.  Hunt,  2  Harris  510. 
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had  no  property.*  It  is  also  incompetent  for  him  to  prove  that  the 
■wife  of  the  defendant  had  died  the  night  before  he  proceeded  to  exe- 
cute the  writ,  in  consequence  of  which,  through  feelings  of  humanity, 
he  failed  to  execute  it.^ 

In  an  action  against  a  constable  to  recover  the  amount  of  an  execu- 
tion placed  in  his  hands,  it  is  a  valid  defence  that  the  judgment  had 
been  paid  before  the  execution  issued.'  If  a  constable  becomes  liable 
for  the  amount  of  an  execution  placed  in  his  hands,  the  issuing  of  a 
subsequent  execution  by  the  plaintiif  is  not  a  waiver  of  his  right  of 
action  against  the  constable.* 

Under  the  Acts  of  20th  March  1810,  and  29th  March  1824,  where 
a  transcript  has  been  taken  of  the  judgment  of  a  justice  of  the  peace 
against  a  constable  for  not  returning  an  execution,  it  is  not  necessary 
that  an  execution  should  be  issued  by  the  justice  against  the  constable 
before  a,  fieri  facias  can  be  issued  from  the  Common  Pleas.° 

Unless  an  execution  is  given  to  a  constable  oiEcially,  his  sureties 
are  not  liable,*  and  in  order  to  charge  the  sureties  of  a  constable,  the 
action  against  him  should  be  in  his  capacity  as  such.' 

The  4th  section  of  Act  29th  March  1824,  limiting  the  time  for  the 
commencement  of  actions  against  the  sureties  in  constables'  bonds,  is 
still  in  force.'  Wherefore,  no  action  can  be  maintained  against  the 
sureties  on  a  constable's  bond,  unless  brought  within  three  years  from 
its  date.' 

To  recover  from  the  bail  of  a  defaulting  constable,  the  plaintiff  must 
show  that  he  has  used  reasonable  and  ordinary  diligence  to  collect  it 
from  the  principal  by  legal  process  ;  or  that  such  legal  process  would 
have  been  fruitless  by  reason  of  the  insolvency  of  the  constable.'"  A 
constable  against  whom  execution  is  issued  upon  a  judgment  obtained 
for  official  misconduct  or  negligence,  is  not  entitled  Jo  the  benefit  of  the 
exemption  laws." 

A  judgment  against  a  constable,  for  not  collecting  and  paying  over 
money  upon  an  execution,  is  conclusive  against  his  sureties  in  a  scire 
facias  brought  against  them,  as  to  the  misconduct  of  the  officer  and 
the  extent  of  damage  sustained  by  the  plaintiff,  although  they  had  no 
notice  of  the  suit ;  but  they  may  plead  any  defence  personal  to  them- 
selves, or  anything  to  show  that,  at  the  time  the  constable  was  liable, 
they  were  not.'^ 

In  an  action  thereupon  against  the  sureties  of  a  constable  to  recover 
the  amount  of  such  judgment,  it  was  held  that  evidence  was  not  admis- 
sible to  show  that  the  constable  had  lent  the  money  to  the  plaintiff.'^ 

A  return  by  a  constable  "  levied  on  a  lot  of  boards,  &c.,  as  the  pro- 
perty of  the  defendant.     The  above  property  not  sold  by  J.  T.  H." 

^  McClain   v.  Smith,  C.  P.  Armstr.,  "  Kirkpatrick  v.  White,  5  Casey  176. 

7  Leg.  Int.  183.  "  Ibid. 

'  ibid.  12  Masser  v.  Strickland,  17  S.  &  R.  354, 

Evans  v.  Boggs,  2  W.  &  S.  229.  8.  p.  ;  Evans  v.  Commonwealth,  8  Watts 

*  Ibid.  398  ;  Eagles  v.  Kern,  5  Wh.  144 ;  Snapp 

*  Parchment  v.  Aiken,  3  Watts  278.  v.  Commonwealth,  2  Barr  49  ;  Lloyd  v. 

*  Snapp  V.  Commonwealth,  2  Barr  49.  Barr,  1  Jones  52. 

'Ibid.  "Eagles  v.   Kern,   5   Wh.    144;   see 
Commonwealth   v.  Rose's   Ex'rs,  9     Musselman   v.   Commonwealth,  7    Ban- 
Casey  199.  240 ;  Garber  v.  Commonwealth,  7  Barr 
'  Ibid.  2b5. 
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(a  stranger)  "  becoming  responsible  for  tbe  consequences,"  was  held 
to  be  insufficient  to  discharge  him  from  the  debt.' 

A  bond,  conditioned  that  a  constable  shall  execute  "  all  writs  and 
process,"  &c.,  will  be  sustained  against  the  sureties.^ 

Under  the  19th  section  of  the  Act  of  1810,  a  creditor  may  recover 
against  the  sureties  of  a  constable,  although  he  may  not  have  taken 
the  benefit  of  the  insolvent  laws, — if  it  be  proved  that  he  is  in  fact 
insolvent.' 

When  a  plaintiff,  in  a  judgment  obtained  before  a  magistrate,  has 
recovered  the  amount  of  the  debt,  interest,  and  costs  from  a  constable, 
who  became  liable  for  the  same  in  consequence  of  neglect  of  duty,  the 
judgment  is  satisfied,  and  cannot  be  used,  by  the  constable  for  the  pur- 
pose of  collecting  the  amount  from  the  original  defendant.* 

A  constable,  who  has  an  execution  put  into  his  hands  against  a 
defendant,  cannot  discharge  such  defendant' from  liability  to  the  plain- 
tiff, by  settling  an  account  with  him  for  money  transactions  previously 
had  between  them,  and  passing  receipts  ;  no  money  being  actually 
paid.^ 

In  an  action  against  a  constable  upon  such  a  return,  he  cannot  go 
into  evidence  to  prove  that  the  goods  were  claimed  as  the  property  of 
a  third  person.^ 

If  a  constable  persist  in  selling  the  property  of  a  defendant,  upon  an 
execution  issued  upon  a  judgment  which  has  been  appealed  from  and 
the  execution  revoked  by  the  justice,  he  is  a  trespasser  as  much  as  if 
he  had  no  process  in  his  hands.' 

A  constable's  return  to  an  execution,  as  well  as  that  of  a  sheriff, 
must  be  made  in  writing.' 

As  to  the  sufficiency  of  the  return  of  a  constable  to  an  execution 
issued  by  a  justice,  the  justice  must  in  the  first  instance  decide  ;  if, 
however,  the  justice  deem  a  return  good,  which  is  otherwise,  the  con- 
stable is  not  discharged  from  his  liability  to  the  plaintiff  in  the  execu- 
tion. When  an  execution  is  delivered  to  a  constable,  he  cannot  dis- 
charge himself  from  payment  of  the  debt  except  by  producing  to  the 
justice,  on  or  before  the  return-day  of  the  execution,  the  receipt  of  the 
plaintiff,  or  such  other  return  as  may  be  sufficient  in  law.' 

A  party  injured  may  recover  from  the  sureties  of  a  constable  the 
amount  of  a  judgment  obtained  against  him  for  selling  goods  of  the 
plaintiff  upon  an  execution  against  a  third  person.*" 

In  trespass  against  a  constable  for  taking  goods  of  A.  under  a  war- 
rant to  levy  on  goods  of  B.,  it  is  not  necessary  that  the  plaintiff  should 
call  upon  the  defendant  for  a  copy  of  his  warrant,  according  to  the 
directions  of  the  Act  of  21st  March  1772." 

The  Act  of  1772  is  intended  to  protect  the  constable  only  where  the 

1  Hall  V.  Galbraith,  8  Watts  220.  '  Hall  v.  Galbraith,  8  Watts  220. 

'  Musselman    v.    Commonwealth,    7  '  O'Donnelli).  Mullin,  3  Casey  199. 

Ban-  240.  •    *  Shover  v.  Funk,  5  W.  &  S.  457. 

'  Evans  v.   Commonwealth,  8  Watts  '  Ibid. 

398;    Snapp  v.  Commonwealth,  2  Barr  "  Brunott  u.  McKee,  6  W.  &  S.  513; 

49  Carmack  v.  The  Commonwealth,  5  Binn. 

*  Arbingast  v.  Houk,  6   Watts   228 ;  185. 

Mewhorter  v.  Jamison,  7  Watts  353.  "  Mollison  &  Collins  v.  Bowman,  5  P. 

s  Miles  V.  Richwine,  2  Rawle  199.  L.  J.  181. 
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justice  would  have  been  liable,  and  vihere  the  officer  haa  acted  strictly 
pursuant  to  his  warrant.' 

The  plaintiff  in  the  attachment  proceeding,  and  the  constable  who 
executed  the  process,  were  not  liable  to  an  action  of  trespass  by  a 
stranger  to  the  proceeding,  who  alleged  title  to  the  property  attached, 
merely  because  the  affidavit  and  bond  submitted  in  the  proceeding  were 
defective ;  they  were  protected  by  the  judgment.  The  constable  is 
bound  to  execute  a  writ  regular  on  its  face.^ 

Either  trespass  or  case  will  lie  against  an  officer  for  selling  a  defend- 
ant's goods  under  an  execution,  in  disregard  of  his  claim  for  the  benefit 
of  the  exemption  laws.     They  are  concurrent  remedies.' 

A  constable  who  seizes  the  property  of  a  defendant  under  an  execu- 
tion, and  refuses  to  permit  such  defendant  to  select  and  have  appraised 
for  him  property  to  the  amount  of  $300,  under  the  Act  of  1849,  the 
defendant  demanding  and  being  entitled  to  the  benefit  of  the  exemption, 
becomes  liable  as  a  trespasser  ab  initio.* 

"  It  is  said  that  no  bail  is  admissible  in  a  suit  against  a  constable  for 
neglect  of  duty,  except  bail  for  an  appeal."^ 


SECTION  VIII. 

ACTIONS   BY   AND   AGAINST   MARRIED   WOMENi 

By  the  common  law,  the  wife's  existence  was  merged  entirely  in  that 
of  the  husband.  So  far  as  concerned  her  capacity  to  sue  or  to  be  sued, 
with  one  or  two  exceptions,  to  be  glanced  at  presently,  she  had  no 
independent  existence.  Thus,  even  where  a  chattel  which  belonged  to 
the  feme  before  marriage  was  left  by  her  with  her  father,  from  whom 
it  was  taken  by  the  defendant,  it  was  held  that  the  wife  could  not  join 
with  the  husband  in  bringing  replevin  for  the  chattel,  and  that  the 
objection  might  be  taken  on  the  trial,  although  the  defendant  had 
pleaded  property  in  himself.^  So,  husband  and  wife  could  not  bring 
replevin  for  timber  cut  on  their  joint  property  ;  he  must  bring  it  in  his 
own  name  only.^  But  the  wife  could  be  joined  with  the  husband  in 
ejectment  for  her  land  ;  and,  unless  named  in  the  narr.,  she  was  not  a 
party,  though  named  in  the  title  of  the  suit.* 

On  the  other  hand,  it  was  well  settled  that  a  wife  could  not  be  joined 
with  her  husband  as  a  defendant  in  an  action  founded  upon  a  contract, 
or  promise  express  or  implied,  except  where  she  had  made  the  contract 
or  promise,  or  done  the  act  from  which  it  is  to  be  implied,  before 
coverture  ;  and  in  every  such  case  she  must  have  been  joined.'  Thus, 
in  an  action  of  assumpsit  against  a  husband  and  wife,  the  latter  of 
whom  was  administratrix  of  the  goods,  &c.,  of  an  intestate,  to  recover 

'  Mollison  &  Collins  v.  Bowman,  5  P.  *  Seibert  v.  McHenry,  6  Watts  301 ; 

L.  J.  181.  see  ante,  152. 

2  Billings  u.  Russell,  11  Harris  189.  '  Fairohild   v   Chastelleux,    8   Watts 

8  Van  Dresor  v.  King,  10  Casey  201.  412,  s.  c. ;  1  Barr  176. 

*  Wilson  V.  Ellis,  4  Casey  238  ;  Free-  "  Atkinson  v.  Rittenhouse  et  at,  5 
man  v.  Smith,  6  Casey  264.  Barr  103  ;  Bratton  v.  Mitchell,  7  Watts 

*  Meeker  v.  Brackney,  11  Casey  277.  113. 

Per  curiam.  »  Nutz  ».  Reutter,  1  Watts  233. 
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a  distributive  share  of  the  estate,  if  the  wife  died  pending  the  suit,  it 
abated,  and  the  husband  was  not  further  liable.' 

So,  an  action  cannot  be  maintained  against  the  husband  alone  for 
services  rendered  to  the  wife  dum  sola,  without  an  express  assumption 
by  the  husband.^ 

The  exceptions  to  these  principles  may  be  classed  under  the  following 
heads: — 

1.  Banishment  of  husband,  or  divorce. 

2.  Feme  sole  trader. 

3.  Trading  by  agreement  or  permission  of  husband. 

4.  Married  Woman's  Act.^ 

1.  Banishment  of  Husband,  or  Divorce. 

If  the  husband  be  banished  from  or  abandon  his  country  for  life,''  or 
if  the  marriage  be  dissolved  by  Act  of  Parliament,  in  all  such  cases 
the  wife's  disabilities  to  contract,  or  to  sue  and  be  impleaded  as  a  sin- 
gle woman,  are  removed.  The  principle  of  these  exceptions  was  after- 
wards extended  to  transportations  for  a  certain  number  of  years  beyond 
which  the  husband's  life  might  continue ;  for,  during  such  exile,  the 
wife  being  reduced  to  the  same  condition  as  she  would  have  been  if  the 
sentence  had  consigned  her  husband  to  perpetual  banishment,  the  courts 
determined  to  impart  to  the  wife  the  same  powers  and  remedies,  and  to 
place  her  in  the  like  situation,  as  if  the  return  of  her  husband  had 
been  from  the  first  impracticable.  During  such  period,  therefore,  the 
marriage  contract  is  suspended,  and  the  wife  is  to  be  considered  as  a 
single  woman  so  as  to  be  able  to  contract,  to  pay  and  receive  money, 
to  sue  and  be  sued,  and  even  liable  to  be  taken  in  execution.^  And  it 
would  seem  that,  when  the  husband's  limited  exile  has  expired,  or  if 
he  be  pardoned,  the  disabilities  attending  coverture  will,  nevertheless, 
continue  suspended  until  his  actual  return.* 

Whether  the  husband  be  a  native  subject  or  a  foreigner,  if  he  go 
abroad  leaving  his  wife  here,  or  being  a  foreigner,  although  he  may 
never  have  been  here,  still,  as  the  husband's  absence  in  either  case 
depends  upon  his  own  will,  his  quitting  or  being  out  of  the  kingdom  will 
not  suspend  the  marriage  contract,  and  place  his  wife  in  the  situation 
of  3.  feme  sole,  so  as  to  restore  the  rights  of  disposition,  personal  liabili- 
ties, and  powers  which  she  parted  with  on  entering  into  the  marriage 
state.^  But  when  the  husband  is  prevented  from  coming  here,  as  in  the 
instance  of  his  being  an  alien  enemy,  then  the  principle  of  exception 
applies  as  in  the  examples  before  set  forth.^ 

2.  Feme  sole  Traders. 

Another  exception  allowed  to  the  wife's  disability  arising  from 
coverture  is  founded,  in  England,  upon  particular  custom,  the  same 
basis  upon  which  the  common  law  itself  is  grounded ;  in  this  State,  by 
an  Act  of  Assembly,  that  will  be  presently  quoted. 

'  Nutz  V.  Reutter,  1  Watts  229.  "  Marshall  v.  Button,  8  Term  R.  545  ; 

'■'  Carl  V.  Wonder,  5  Watts  97  ;  see,  on  see  ante,  152. 
slander.  Hawk  v.  Harman,  5  Binn.  43  ;  "4  Esp.  N.  P.  C.  27  ;  11  East  303. 

Petrie  v.  Rose,  5  W.  &  S.  364.  '  1  New  Rep.  80 ;  8  Campb.  123. 

3  April  nth  1848  ;  see  ante,  152.  *  Marshall  v.  Rutton,    8   T.   R.  545  ; 

♦  Co.  Litt.  133  ;  Moor's  Rep.  851 ;  2  Marsh  v.  Hutchinson,  2   B.  &   P.   226 ; 

Vern.  104;  3    P.  Will.  37;  2   Blackst.  Boggett ».  Frier,  11  East  301. 
Rep.  1197. 
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Accordingly,  by  the  custom  of  the  city  of  London,  a  married  woman 
is  enabled  to  carry  on  trade  as  a,  feme  sole  merchant.  The  custom,  as 
translated  from  the  Liber  albus  in  the  town-clerk's  ofiBce,  is  as  follows  : 
"  Where  a,  feme,  covert  of  the  husband,  useth  any  craft  in  the  said  city 
on  her  sole  account,  whereof  the  husband  meddleth  nothing,  such  a 
'  woman  shall  be  charged  as  a  feme  sole  concerning  everything  that 
toucheth  the  craft ;  and  if  the  husband  and  wife  be  impleaded,  in  such 
cage  the  wife  shall  plead  as  a.  feme  sole;  and  if  she  be  condemned,  she 
shall  be  committed  to  prison  till  she  have  made  satisfaction,  and  the 
husband  and  his  goods  shall  not  in  such  case  be  charged  or  impeached." 

Upon  this  custom,  which  must  be  construed  with  strictness,'  the  fol- 
'  lowing  observations  occur. 

The  trade  must  be  carried  on  within  the  city,  and  on  the  wife's  sole 
account ;  it  seems,  therefore,  that  if  by  any  means  it  can  be  proved 
that  her  husband  had  any  concern  in  it,  the  case  will  not  be  protected 
by  the  custom.^ 

The  husband's  intermeddling  is  expressly  provided  against  by  the 
custom.  He  may,  however,  determine  his  wife's  trading  in  future,  but 
he  cannot  do  so  in  retrospect ;  neither  can  he  do  any  act  to  injure  her 
creditors,  who  are  entitled  to  be  satisfied  out  of  her  property  in  trade  ; 
but  after  those  demands  are  satisfied,  he  may,  as  it  would  seem,  by  law 
possess  himself  of  the  surplus  of  her  property  ;  for  the  custom  does  not 
extend  to  this  point,  it  regarding  only  trade  and  commerce.^  Yet 
although  he  may  do  so  at  law  by  virtue  of  his  legal  right,  still,  it  may 
be  a  question  whether  a  court  of  equity  would  not,  as  in  the  instances 
after  mentioned,  consider  this  surplus  as  the  wife's  separate  property, 
she  having  procured  it  by  her  own  industry,  and  with  the  permission 
of  her  husband,  and  without  any  risk  incurred  by  him. 

The  proper  tribunals  for  the  w^ife  to  sue  or  be  impleaded  in  are  in  this 
instance  those  belonging  to  the  city  ;  and  the  superior  courts  will  not 
interfere  with  these  jurisdictions,  since  the  inferior  judges  are  best 
acquainted  with  the  customs  prevailing  within  those  limits.^  But  if  the 
wife  be  sued  in  one  of  the  courts  at  Westminster,  and  the  custom  be 
pleaded,  it  will  be  there  attended  to  and  allowed.*  And  when  she  sues 
or  is  impleaded  either  in  the  city  courts,  or  in  those  above,  her  husband 
must  be  joined  for  conformity;"  for  a  married  woman  cannot  singly 
execute  a  warrant  of  attorney. 

As  a  necessary  consequence  of  the  wife's  power  to  contract  debts  in 
her  business,  she  is  liable  to  a  commission  of  bankruptcy  ;  and  this  is 
for  her  advantage,  for  a  different  construction  would  subject  her  to 
perpetual  imprisonment.'' 

In  England,  a  married  woman  cannot  execute  a  valid  bond  at  law, 
because  that  would  bind  her  heirs  if  she  had  real  assets,  which  no  custom 
could  warrant.  It  is,  however,  a  good  security  in  equity,  as  will  appear 
when  the  wife's  power  to  dispose  of  her  property  as  a,  feme  sole  is  con- 
sidered. But  at  law  this  species  of  security  by  the  wife  has  been  deter- 
mined to  be  void."    And  where  the  plaintiff,  who  was  a  married  woman, 

1  1  Roll.  Abr.  567  ;  2  Leon.  109.  "  4  Term  Rep.  361 ;   2  Bos.  &  Pull. 

'  Cro.  Car.  68  ;  3  Burr.  1782.  98  ;  2  Wils.  3. 
3  3  Burr.  1782,  1785.  '  3  Burr.  1783. 

*  Cro.  Car.  69  ;  3  Burr.  1782 ;  2  Bos.         *  Read  v.  Jewson,  cited  4  Term  Rep. 

&  Pull.  97.  362. 
5  3  Burr.  1782. 
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entered  into  a  bond  for  100?.,  as  a  security  for  the  defendant,  and  the 
defendant  gave  to  her  a  bond  and  a  warrant  of  attorney  to  confess  a 
judgment  as  a  counter  security ;  upon  which,  the  wife  having  been 
obliged  to  pay  501.  of  the  above  sum  for  the  defendant,  entered  up 
judgment  upon  the  warrant  of  attorney,  and  took  out  execution  ;  and 
upon  an  application  to  set  aside  the  judgment,  and  for  a  restoration  of 
the  money  paid  by  the  defendant  to  the  sheriff,  the  Court  said :  "  A 
judgment  at  the  suit  of  a,  feme  covert  is  void,  so  is  her  bond  ;  and  the 
money  which  she  paid  for  the  defendant  was  her  husband's,  and  he  may 
sue  for  it ;  so  the  judgment  must  be  set  aside,  and  the  money  in  the 
sheriff's  hands  restored.' 

The  statute  of  this  State,  upon  the  subject  oifem.e  sole  traders  (out- 
side of  which  no  feme  sole  traders  can  exist),^  is  as  follows  : — 

Whereas,  it  often  happens  that  mariners  and  others,  whose  circum- 
stances ag  well  as  vocations  oblige  them  to  go  to  sea,  leave  their  wives 
in  a  way  of  shop-keeping ;  and  such  of  them  as  are  industrious,  and 
take  due  care  to  pay  the  merchants  they  gain  so  much  credit  with,  as 
to  be  well  supplied  with  shop-goods  from  time  to  time,  whereby  they  get 
a  competent  maintenance  for  themselves  and  children,  and  have  been 
enabled  to  discharge  considerable  debts,  left  unpaid  by  their  husbands 
at  their  going  away  ;  but  some  of  those  husbands,  having  so  far  lost 
sight  of  their  duty  to  their  wives  and  tender  children,  that  their  affec- 
tions are  turned  to  those  who,  in  all  probability,  will  put  them  upon 
measures,  not  only  to  waste  what  they  may  get  abroad,  but  misapply 
such  effects  as  they  leave  in  this  province :  for  preventing  whereof,  and 
to  the  end  that  the  estates  belonging  to  such  absent  husbands  may  be 
secured  for  the  maintenance  of  their  wives  and  children,  and  that  the 
goods  and  effects  w^hich  such  wives  acquire,  or  are  intrusted  to  sell  in 
their  husbands'  absence,  may  be  preserved  for  satisfying  of  those  who 
so  intrust  them.     Be  it  enacted,  That,^ 

Where  any  mariners,  or  others,  are  gone  or  hereafter  shall  go  to  sea, 
leaving  their  wives  at  shop-keeping,  or  to  work  for  their  livelihood  at 
any  other  trade  in  this  province,  all  such  wives  shall  be  deemed,  ad- 
judged and  taken,  and  are  hereby  declared  to  be,  a,3  feme  sole  traders, 
and  shall  have  ability,  and  by  this  act  are  enabled,  to  sue  and  be  sued, 
plead  and  be  impleaded  at  law  in  any  court  or  courts  of  this  province, 
during  their  husbands'  natural  lives,  without  naming  their  husbands  in 
such  suits,  pleas,  or  actions ;  and  when  judgmenta'are  given  against  such 
wives  for  any  debts  contracted,  or  sums  of  money  due  from  them,  since 
their  husbands  left  them,  executions  shall  be  awarded  against  the  goods 
and  chattels  in  the  possession  of  such  wives,  or  in  the  hands  or  posses- 
sion of  others,  in  trust  for  them,  and  not  against  the  goods  and  chattels 
of  their  husbands  ;  unless  it  may  appear  to  the  court,  where  those  exe- 
cutions are  returnable,  that  such  wives  have  out  of  their  separate  stock 
or  profit  of  their  trade,  paid  debts  which  were  contracted  by  their  hus- 
bands, or  laid  out  money  for  the  necessary  support  and  maintenance  of 
themselves  and  children,  then  and  in  such  case,  execution  shall  be  levied 
upon  the  estate,  real  and  personal,  of  such  husbands,  to  the  value  so 
paid  or  laid  out,  and  no  more.     §  1. 

1  Roberts  v.  Pierson,  2  Wils.  3.  ^  Act  22d  February  1718,  1  Smith's 

2  Jacobs  V.  Featlierstoue,  6  W.  &  S.     Laws  99,  Purd.  Dig.  474,  pi.  1,  2,  3,  4. 
346. 
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If  any  of  the  said  absent  husbands,  being  owners  of  lands,  tenements 
or  other  estate  in  this  province  aliened,  have,  or  hereafter  shall  give, 
grant,  mortgage,  or  alienate  from  his  wife  and  children,  any  of  his  said 
lands,  tenements,  or  estate,  without  making  an  equivalent  provision  for 
their  maintenance,  in  lieu  thereof,  every  such  gift,  grant,  mortgage,  or 
alienation  shall  be  deemed,  adjudged,  and  taken  to  be  null  and  void. 
§2. 

Provided :  That  if  such  absent  husband  shall  happen  to  suffer  ship- 
wreck, or  be  by  sickness  or  other  casualty,  disabled  to  maintain  him- 
self, then,  and  in  such  case,  and  not  otherwise,-  it  shall  be  lawful  for 
such  distressed  husband  to  sell  or  mortgage  so  much  of  his  said  estate, 
as  shall  be  necessary  to  relieve  him,  and  bring  him  home  again  to  his 
family.     §  3. 

But  if  such  absent  husband  having  his  health  and  liberty,  stay  away 
so  long  from  his  wife  and  children,  without  making  such  provision  for 
their  maintenance  before  or  after  his  going  away,  till  they  are  like  to 
become  chargeable  to  the  town  or  place  where  they  inhabit ;  or  in  case 
such  husband  doth  or  shall  live  in  adultery,  or  cohabit  unlawfully  with 
another  woman,  and  refuses  or  neglects  within  seven  years  next  after 
his  going  to  sea,  or  departing  this  province,  to  return  to  his  wife  and 
cohabit  with  her  again :  then,  and  in  every  such  case,  the  lands,  tene- 
ments, and  estate  belonging  to  such  husbands,  shall  be  and  are  hereby 
made  liable  and  subject  to  be  seized  and  taken  in  execution,  to  satisfy 
any  sum  or  sums  of  money,  which  the  wives  of  such  husbands  or  guar- 
dians of  their  children  shall  necessarily  expend  or  lay  out  for  their 
support  and  maintenance  ;  which  execution  shall  be  founded  upon  pro- 
cess of  attachment  against  such  estate,  wherein  the  absent  husband 
shall  be  made  defendant.     §  4. 

A  feme  sole  trader,  within  the  meaning  of  this  act,  may  make  her- 
self liable  for  debts  contracted  in  the  course  of  trade,  or  for  the  main- 
tenance of  herself  and  children,  whether  such  debts  have  been  contracted 
by  instruments  under  seal  or  without.^ 

A  married  woman,  whose  husband,  a  mariner,  has  been  absent  more 
than  two  years,  leaving  her  without  any  support  but  her  labor,  is  a 
feme  sole  trader  within  the  act.^ 

It  has  been  decided  in  the  State  of  South  Carolina,  that  where  a 
feme  covert  keeps  a  shop,  and  carries  on  trade  herself,  without  her 
husband's  intermeddling,  for  a  number  of  years,  it  will  constitute  her  a 
feme  sole  trader,  and  she  will  be  liable  for  goods  consigned  to  her,  on 
her  own  contract.' 

1  Burke  v.  Winkle,  2  S.  &  R.  189.  ing  on  all  sorts  of  merchandise  in  her 
^  Valentine  v.  Ford,  2  Browne  193.  way   solely,   without  ever  naming    her 
'  Archibald  Newbiggin  against   Pil-  husband  in  any  of  her  mercantile  trans- 
lans  and  wife,  2  Bay  162.     Assumpsit  actions.    So  extensive  were  her  concerns, 
for  goods  sold  and  delivered  to  the  wife,  that  she  had  for  several  years  imported 
a  sole  trader.     In  this  case,  it  appeared  goods  in  her  own  name,  paid  duties  at 
that  Mrs.  Pillans   had  for  many  years  the   custom-house,    and    received    ship- 
acted  as  a  sole  dealer,  with  the  know-  ments  and  consignments,  in  the  way  of 
I  ledge  and  approbation  of  her  husband,  trade  in   every  respect,  as   if  she   had 
who  was  a  schoolmaster ;  that  she  had  been  a  feme  sole ;   and  had  kept  up  a 
been  in  the  uniform  practice  of  keeping  sign  at  her  door  in  her  own  name  for 
a  shop,  and  selling  out  goods,  keeping  that  purpose.      This   action,   therefore, 
books,  and   rendering   accounts  in  her  was  for  the  amount  of  a  shipment  of 
own  name  only ;  and,  in  short,  of  carry-  goods,  for  her  account,  from  Glasgow,  in 
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It  is  to  be  observed  of  the  foregoing  statute,  that  the  preamble  and 
enacting  parts  confine  its  application  to  women  whose  husbands  go  to 
sea,  and  the  absence  of  the  husband  is  an  idea  kept  up  throughout  all 


which  her  husband's  name  was  men- 
tioned for  confurmitj  sake  only.  The 
dechiration  contained  three  counts,  one 
against  Pillans  and  wife,  another  against 
her  as  a  sole  trader,  and  a  third  against 
her  for  money  had  and  received  to  the 
plaintiff's  use ;  to  which,  there  was  a 
plea  of  coverture  put  in,  to  wit :  that  she 
was  not  liable  for  any  contracts  in  her 
own  right  during  such  coverture. 

It  came  out  mrther  in  evidence,  that 
she  had  been  very  successful  in  trade, 
and  had  made  a  great  deal  of  money ; 
while,  on  the  other  hand,  her  husband 
had  been  barely  able  to  support  himself 
by  his  school,  and  had  made  nothing ; 
so  that  a  verdict  against  him  would  have 
been  of  no  use  to  her  creditors,  as  he  had 
nothing  to  pay  them  with.  It  was  admit- 
ted that  the  goods  in  question  had  come 
into  her  hands,  and  that  she  had  receiv- 
ed the  money  for  them. 

Mr.  Marshall,  for  defendant,  contend- 
ed that  this  action  would  not  lie  against 
a,  feme  covert,  by  the  general  law  of  the 
land,  as  she  was  incapable  of  making 
any  contract  (Jiring  coverture ;  there- 
fore, he  said,  it  was  impossible  for  the 
plaintiff  to  recover  against  her  under  the 
first  count  in  the  declaration.  He  ad- 
mitted that  under  the  Act  of  Assembly 
a  husband  might,  by  a  special  deed  under 
his  hand  and  seal,  by  and  with  the  con- 
sent of  his  wife,  constitute  her  a  sole 
trader ;  and  that  her  contracts  would 
then  bind  her,  and  she  might  sue  and  be 
sued  as  such,  naming  her  husband  for 
conformity  sake ;  but,  he  said,  Mr.  Pil- 
lans never  had  executed  any  such  deed 
to  his  wife ;  therefore,  he  argued,  the 
plaintiff  could  not  recover  under  the 
second  count  in  the  declaration.  And 
lastly,  he  urged  that  the  plaintiff  could 
not  recover  under  the  third  and  last 
count  in  the  declaration,  because  the  law 
would  presume  that  whatever  money  she 
received  was  to  the  use  of  her  husband, 
and  not  to  the  use  of  a  third  person  with 
whom  she  could  make  no  contract. 

Mr.  TurnbuU,  for  the  plaintiff,  in  re- 
ply, gave  up  the  first  count  in  his  declara- 
tion, but  relied  on  the  others.  He  con- 
tended that  a  feme  sole  dealer  might  be 
constituted  two  ways  ;  one  by  deed  under 
the  hand  and  seal  of  the  husband,  pur- 
suant to  the  directions  of  the  act  of  the 
legislature,  in  that  case  provided ;  the 
other  by  custom  and  usage:  "as  where 
a  fenjie  trades  by  herself  in  one  trade, 
with  which  her  husband  does  not  inter- 


meddle, and  buys  and  sells  in  that  trade, 
there  the  feme  shall  be  sued,  and  the 
husband  named  only  for  conformity ;  and 
if  judgment  be  given  against  him,  execu- 
tion shall  be  only  against  the  feme." 
Cro.  Car.  69  ;  Show.  184 ;  Skin.  67. 

That  the  act  of  the  legislature  did  not 
alter  or  take  away  the  common  law  in 
regard  to  this  custom  and  usage  ;  it  only 
came  in  aid  of  the  common  law,  and  en- 
abled the  husband  to  do  at  once,  by  his 
own  act,  what  would  require  years  to 
accomplish  by  the  common  law,  in  order 
to  establish  a  usage  or  custom  ;  that  com- 
merce was  highly  favored  in  law,  and 
whatever  tended  to  give  it  facility  and 
credit,  was  well  deserving  the  attention 
and  protection  of  our  courts  of  justice. 
In  the  present  case,  he  said,  the  parties 
all  came  under  the  strict  rules  of  com- 
mercial law.  Mrs.  Pillans  and  her  hus- 
band were  of  different  trades:  he  a  school- 
master, or  public  teacher,  in  which  she 
never  interfered ;  she  a  shopkeeper,  en  - 
gaged  in  buying  and  selling  goods,  in 
which  he  never  intermeddled.  'That  she 
had  carried  on  the  trade  in  her  own 
name  so  long  as  not  only  to  have  got 
great  credit  at  home  in  this  country,  but 
had  extended  it  with  merchants  in  a 
foreign  country,  who  made  no  difficulty 
in  shipping  and  consigning  goods  to  her 
address,  so  that  she  fully  answered  the 
description  of  a  feme  sole  dealer,  accord- 
ing to  usage  and  custom.  Admitting, 
however,  he  said,  that  any  doubt  could 
arise  on  the  head  of  this  usage  or  custom 
under  the  second  count,  which,  he  insist- 
ed, could  nst  be  the  case,  still,  he  said, 
the  plaintiff  ought  to  recover  on  the  third 
and  last  count  in  the  declaration,  be- 
cause the  plaintiff's  goods  had  gone  into 
her  hands,  and  she  had  received  the 
money  for  them  ;  therefore,  ex  cequo  et 
bono,  she  ought  not  to  retain  the  money 
from  him.  No  part  of  the  money  had 
gone  into  the  hands  of  the  husband;  that 
vras  not  even  pretended.  The  goods  had 
gone  into  her  store,  out  of  which  she  re- 
tailed goods  for  many  years,  and  among 
others  the  goods  which  had  been  shipped 
her  by  the  plaintiff.  He  further  said, 
that  to  suffer  her,  at  this  day,  to  screen 
herself  from  responsibility,  under  the 
plea  of  coverture,  when  it  was  notoriously 
known  that  the  husband  was  not  worth 
a  shilling,  would,  in  fact,  be  enabling 
her  to  swindle  the  plaintiff  out  of  the 
amount  of  the  goods  shipped  to  her. 

The  presiding  judge,   Bay,   told  the 
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the  successive  sections.  Where  such  is  the  case,  the  husband  need  not 
be  joined  in  the  action  for  the  sake  of  conformity.  But,  suppose  the 
existence  in  this  State  of  such  a  case  as  that  in  South  Carolina,  quoted 
in  the  note,  would  our  statute  be  a  bar  to  an  action  brought  in  the  way 
that  was  ?  It  is  to  be  observed,  that  an  Act  of  Assembly  of  South 
Carolina  enabled  husbands  by  special  deeds  to  constitute  their  wives 
sole  traders,  yet  that  was  not  thought  a  sufficient  bar  to  the  plaintiff's 
recovery.  The  decision  in  that  remarkable  case  was  evidently  made 
to  prevent  cheating,  and  give  a  remedy  in  a  just  cause,  where,  other- 
wise, there  would  necessarily  be  none. 

In  the  State  of  Massachusetts,  it  has  been  decided  that  a  feme 
covert,  driven  from  her  home  by  the  cruelty  of  her  husband,  who  had 
maintained  herself  more  than  twenty  years  as  a  single  woman,  may 
sue  and  be  sued  as  a  feme  sole  trader.^  And  it  has  been  adjudged  in 
the  "same  State,  that  a  wife  divorced  a  m.ensa  et  ihoro,  may  sue  and  be 
sued  as  a  feme  sole  for  property  acquired  or  debts  contracted  by  her 
subsequent  to  the  divorce.^  But  it  would  not  appear  to  deprive  the 
husband  of  his  power  over  her  chose  in  action,  which  would  survive 
to  her  in  case  of  his  death,  if  he  had  not  reduced  it  to  possession.' 


jury  that  he  thought  the  custom  a  rea- 
sonable one,  that  ought  to  be  supported 
in  this  city  as  well  a9  in  the  city  of  Lon- 
don ;  it  was  allowed  there,  in  favor  of 
commerce  and  for  the  better  support  of 
families,  and  he  saw  no  good  reason  why 
it  should  not  be  extended  to  this  country 
for  the  same  strong  and  cogent  reasons. 
Our  laws  certainly  legalized  this  kind  of 
trade  hjfeme  sole  dealers,  and  an  act  of 
the  legislature  had  passed  for  the  better 
and  more  speedily  enabling  them  to  carry 
on  this  commerce,  and  they  were  highly 
protected  in  those  rights  ;  but  this  act 
did  not  appear  to  him  to  have  altered 
the  common  law  with  respect  to  usage 
or  custom  in  particular  cities  and  places 
where  it  had  been  established ;  it  only 
enabled  a  man  to  do  at  once,  in  one  case, 
that  which  it  would  require  years  to 
establish  in  the  other  case. 

If,  however,  he  said,  the  jury  should 
hare  any  doubts  about  the  reasonableness 
and  propriety  of  this  custom,  which  had 
been  urged  in  support  of  the  second  count 
in  the  declaration,  there  could  be  none 
under  the  third  and  last  count  for  money 
had  and  received  ;  as  the  goods  had  been 
sold  by  her  in  the  course  of  trade,  and 
the  money  had  come  into  her  hands,  she 
ought  not  in  justice  and  good  conscience 
to  retain  it  from  the  plaintiff. 

The  jury,  without  retiring,  found  a, 
Terdict  against  the  defendants  for  the 
amount  of  the  plaintiff's  demand.  A 
motion  was  made  for  a  new  trial,  on  the 
ground  of  misdirection,  and  as  a  verdict 
against  law,  when,  after  argument,  it 
was  overruled,  and  the  rule  discharged, 


on  the  ground  that  the  action  was  clearly 
maintainable  on  the  two  last  counts  in 
the  declaration. 

Present,  Burke,  Gbimke,  and  Bat. 

1  Abbott ».  Bayley,  Nov.  T.,  1827  ;  6 
Pick.  Mass.  Rep.  89  ;  Gregory  v.  Paul, 
15  Mass.  Rep.  31.  • 

To  an  action  of  trover,  the  defendant 
pleaded  the  coverture  of  the  plaintiff. 
The  plaintiff  replied,  in  substance,  that 
her  husband  drove  her  from  his  house  in 
the  State  of  New  Hampshire,  by  his 
cruelty,  and  that  she  came  to  reside  in 
this  commonwealth,  and  has  maintained 
herself  here  more  than  twenty  years  as 
a  single  woman,  her  husband  having 
married  another  woman,  and  has  always 
resided  in  New  Hampshire. 

Per  curiam.  Parkek,  C.  J.  The 
plaintiff  was  driven  from  her  husband, 
and  her  home,  more  than  twenty  years 
ago.  She  has,  all  this  time,  acted  as  a 
feme  sole,  and  been  treated  as  such  by 
those  with  whom  she  has  had  dealings. 
Her  husband,  so  far  from  supporting  her, 
has  considered  the  connection  as  extinct, 
and  has  married  and  lives  with  another 
woman.  It  is  agreed  that  this  separa- 
tion was  caused  by  the  cruelty  and  ill 
usage  of  the  husband.  He  has  obliged 
the  plaintiff  to  live  apart  from  him,  and 
get  her  own  living  by  trading  ;  and  she 
has  sustained  herself  as  a,  feme  sole  with- 
in this  commonwealth.  According  to 
the  decision  in  the  case  of  Gregory  v. 
Paul,  15  Mass.  31,  she  is  entitled  to 
maintain  this  action. 
^  5  Pickering  461. 
'  Ibid. 
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In  1855  the  legislature  added  the  following:* — 

Whensoever  any  husband,  from  drunkenness,  profligacy,  or  other 
cause,  shall  neglect  or  refuse  to  provide  for  his  wife,  or  shall  desert 
her,  she  shall  have  all  the  rights  and  privileges  secured  to  a  feme  sole 
trader,  under  the  Act  of  the  22d  of  February  1718,  and  be  subject  as 
therein  provided :  and  her  property,  real  or  personal,  howsoever  ac- 
quired, shall  be  subject  to  her  free  and  absolute  disposal  during  life, 
or  by  will,  without  any  liability  to  be  interfered  with,  or  obtained  by 
such  husband,  and  in  case  of  her  intestacy  shall  go  to  her  next  of  kin 
as  if  he  were  previously  dead. 

That  creditors,  purchasers,  and  others  may  with  certainty  and  safety 
transact  business  with  a  married  woman  under  the  circumstances  afore- 
said, she  may  present  her  petition  to  the  Court  of  Common  Pleas  of 
the  proper  county,  setting  forth,  under  affidavit,  the  facts  which  au- 
thorize her  to  act  as  aforesaid,  and  if  sustained  by  the  testimony  of 
at  least  two  respectable  witnesses,  and  the  court  be  satisfied  of  the  jus- 
tice and  propriety  of  the  application,  such  court  may,  upon  such  notice 
as  they  may  direct,  make  a  decree  and  grant  her  a  certificate  that  she 
shall  be  authorized  to  act,  have  the  power,  and  transact  business  as 
hereinbefore  provided ;  and  such  certificate  shall  be  conclusive  evi- 
dence of  her  authority  until  revoked  by  such  court  for  any  failure  on 
her  part  to  perform  the  duties  by  this  act  made  incumbent  on  her, 
which  may  be  ascertained  upon  the  petition  of  any  next  friend  of  her 
children.^ 

Under  this  act  a  married  woman  cannot  claim  the  privileges  of  a 
feme  sole  trader,  unless  she  have  been  so  decreed  under  this  last 
section.^ 

The  words  "  debts  contracted  by  herself,"  in  the  Married  Woman's 
Act  of  1848,  to  be  hereafter  quoted,  have  been  held  to  mean,  among 
other  things,  debts  contracted  before  marriage,  whilst  she  was  compe- 
tent to  contract,  or  afterwards  as  a,  feme  sole  trader.* 

3.  Trading  hy  Agreement  or  Permission  of  Husband. 

Independently  of  the  acquirement  by  the  wife  of  separate  property 
by  the  means  before  mentioned,  she  may  do  so  by  carrying  on  trade 
on  her  own  separate  account,  apart  from  and  without  the  interference 
of  her  husband.  Her  character  as  a  feme  sole  trader  under  the  cus- 
tom of  London,  has  been  before  discussed.  Her  ability  to  carry  on 
such  business  on  her  own  individual  account,  now  to  be  considered, 
does  not  arise  from  any  particular  custom,  but  in  consequence  of  the 
express  agreement  between  her  and  her  husband  before  marriage,  or 
from  his  subsequent  permission.  When  the  agreement  is  made  pre- 
viously to  the  marriage,  since  the  consideration  is  valuable,  the  trans- 
action will  not  only  be  obligatory  upon  the  husband,  but  also  binding 
upon  his  creditors.  When  the  agreement  originates  during  the  mar- 
riage, it  will  be  void  against  his  creditors,  but  good  against  himself.^ 

In  order  to  illustrate  the  present  subject,  it  will  be  proper  to  show 
how  this  privilege  of  the  wife  stands  at  law  and  in  equity. 

1.  As  to  the  legal  power  of  the  wife  to  carry  on  trade  upon  her 
separate  account  during  the  marriage. 

1  Act  4th  May  1855,  I  2;  Purd.  Dig.         '  Hyde  v.  Hesser,  16  Leg.  Int.  36-t. 
474,  pi.  5  ;   Pamph.  L.  430.  '  Heugh  v.  Jones,  8  Casey  432. 

2  Ibid.  H-  '  -  E."P-  on.  Has.  and  Wife  167. 
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Upon  the  abstract  question  of  this,  the  wife's  ability,  Lord  Mans- 
field observed,'  "  that  whether  by  any  means  a  man  might,  before 
marriage,  put  his  intended  wife  in  a  situation  to  carry  on  a  separate 
trade,  there  was  no  authority  that  he  might  not  do  so."  If,  then,  pro- 
perty be  vested  in  trustees  before  marriage,  to  enable  the  wife  to  carry 
on  business  upon  her  sole  account  and  for  her  separate  use,  the  'disa- 
bility of  coverture  will  be  so  far  removed,  that  the  transaction  will  be 
established  against  the  husband  and  his  creditors,  and  the  separate 
character  of  the  wife  as  a  feme  sole  will  be  acknowledged  ;  and  for  the 
reasons  mentioned  in  the  case  next  stated,  it  is  unnecessary  that  the 
assigned  articles  should  be  enumerated  or  specified  in  a  schedule 
annexed  to  the  settlement,  if  they  can  be  otherwise  identified.  In 
such  a  case,  the  trustee  of  the  wife  will  be  entitled  to  the  property 
assigned,  and  to  its  increase  and  profits,  for  her  sole  and  separate  use 
and  benefit.  The  law  considers  the  wife  as  the  agent  of  her  own  trus- 
tee, and  her  possession  as  his  possession.  Upon  the  application  of 
these  principles,  the  goods  assigned  and  in  the  possession  of  the  wife 
will  be  protected  for  her,  and  excepted  out  of  the  general  rule  of  the 
common  law,  according  to  which  a  married  woman  can  have  no  pro- 
perty during  the  coverture,  but  all  her  estate  is  vested  in  her  husband  ; 
and,  upon  the  same  principles,  the  goods  assigned  and  in  possession 
of  the  wife  will  be  protected  against  the  operation  of  the  statute  of 
James  the  First,^  which  vests  in  the  husband's  assignees  in  bankruptcy 
all  such  personal  estate  as,  at  the  time  of  his  becoming  a  bankrupt, 
should,  by  the  consent  of  the  true  owner,  be  in  the  bankrupt's  posses- 
sion, order,  and  disposition,  and  of  which  she  should  be  the  reputed 
owner,  and  take  upon  himself  the  sale,  alteration,  or  disposition,  as 
owner,  &c. 

Thus,  in  Jarman  v.  Woolloton,'  by  a  settlement  before  marriage, 
reciting  an  agreement  that  the  wife's  stock  in  trade,  book  debts,  &c., 
should  be  assigned  to  a  trustee  for  her  separate  use  and  disposal,  to 
the  intent  that  she  might  carry  on  her  trade  at  her  own  risk  and 
charges,  and  for  her  own  separate  and  exclusive  benefit,  she  assigned 
to  A.  all  her  stock  in  trade  and  other  eiFects  at,  in,  or  about  C,  and 
all  book  and  other  debts  then  or  afterwards  to  become  due  to  her  in 
the  course  of  her  business  (of  a  milliner),  and  all  other  her  moneys 
and  effects  in  her  trade,  in  trust  for  her  separate  use.  There  was  not 
any  schedule  of  the  property  annexed  to  the  deed,  or  referred  to ;  but 
of  the  furniture  and  some  of  the  articles  an  inventory  was  kept  by 
the  trustee.  For  some  time  after  the  marriage,  the  wife  carried  on  her 
trade  separately,  and  in  a  different  house  from  her  husband  ;  but  lat- 
terly, all  her  effects  were  removed  to  his  house,  and  she  carried  on  her 
business  in  a  separate  apartment.  The  husband  paid  the  rent  of  the 
house,  and  was  at  the  expense  of  fitting  up  the  shop.  The  husband 
having  become  a  bankrupt,  the  trustee  brought  an  action  of  trover  for 
recovery  of  goods  and  furniture  which  he  claimed  under  the  settlement 
for  the  separate  use  of  the  wife  ;  but  the  jury  found  that  the  wife's 
business  was  not  carried  on  separately  from  her  husband,  and  therefore 
gave  a  verdict  for  the  assignees  as  to  the  stock  in  trade,  and  a  verdict 
for  the  trustee  for  the  furniture.     The  latter  of  which  verdicts  having 

1  3  Terra  Rep.  620.  »  3  Term  Rep.  618. 

2  21  Jac.  1,  c.  19,  i  11.  ^ 
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been  unsatisfactory  to  the  assignees,  a  new  trial  was  moved  for,  upon 
the  grounds  that  either  the  trust-deed  did  not  protect  the  property,  or 
that  the  assignees  were  entitled  to  retain  the  possession  under  the 
statute  of  James  the  First.'  As  to  the  first,  the  court  decided  that  the 
deed  was  valid,  the  husband  and  wife  being  parties  to  it,  and  that  it 
protected  the  goods,  &c.,  comprised  in  it  for  the  wife's  separate  use  ; 
also,  that  the  want  of  a  schedule  to  the  deed  specifying  the  property 
assigned  was  immaterial,  for  it  would  have  given  no  public  notice  or 
information,  and  it  would  have  been  only  known  to  the  persons  inte- 
rested in  the  settlement.  As  to  the  second  point,  the  court  said,  that 
the  husband  had  not  the  order  and  disposition  of  the  property  with  the 
consent  of  the  real  owner,  to  make  the  case  fall  within  the  statute  ;  for 
the  trustee  was  the  legal  owner,  who  never  consented,  and  the  wife's 
possession  of  the  goods  was  as  agent  of  such  trustee.  The  court, 
therefore,  refused  to  grant  a  new  trial. 

In  the  last  case,  that  of  Haselinton  v.  Gill,^  in  notis,  was  acknow- 
ledged, in  which  Lord  Mansfield  said,  that  wherever  such  a  trust 
could  be  supported  in  equity,  the  trustee  would  be  entitled  in  a  court 
of  law.  That  was  the  case  of  an  assignment  to  trustees  for  the  sepa- 
rate use  of  the  wife,  by  a  settlement  before  marriage  of  a  number  of 
her  cows,  &c.,  and  of  the  increase  and  produce  from  them.  Some  of 
the  cows,  and  of  their  increase,  were  taken  in  execution  for  the  hus- 
band's debt,  and  for  which  cows,  &c.,  an  action  of  trover  was  brouo-ht 
by  the  trustees,  who  recovered  in  the  action  not  only  the  value  of  the 
cows,  but  of  their  increase.  And  with  respect  to  the  latter,  Buller,  J., 
said,  that  it  was  the  same  as  if  the  wife  had  paid  the  produce  arising 
from  the  original  cows  to  the  trustees,  and  they  had  purchased  the 
other  cows,  for  she  acted  as  the  agent  of  her  trustees.  But  Lord 
Mansfield  observed,  "  that  if  the  husband  had  carried  on  the  trade 
in  his  own  name,  and  contracted  debts  in  it,  that  would  have  varied  the 
case." 

In  the  above  cases,  we  have  seen  upon  what  principle  it  is  that  a 
court  of  law  by  circuity  changes  in  effect  the  character  of  wife  into 
that  of  a  single  woman.  That  principle,  however,  does  not  apply  even 
to  transactions  connected  with  the  business,  when  the  wife  gives,  nego- 
tiates, or  takes  securities  in  her  own  name  ;  for,  as  it  has  been  before 
observed,  the  common  law  vests  all  her  personal  estate  in  her  husband  ; 
and  the  mode  by  which  that  is  evaded  by  modern  legal  decisions  in 
consistency  with  the  rule,  is  by  considering  the  wife  as  the  agent  of  the 
trustee.  But  that  construction  cannot  be  made  against  actual  expres- 
sion to  the  contrary.  Accordingly,  if  she  give,  negotiate,  or  accept 
securities  for  money  in  business  in  her  own  name,  whether  her  separate 
trading  be  in  consequence  of  such  or  the  like  settlements  before  mar- 
riage, as  above  noticed,  or  with  the  husband's  consent  after  marriage, 
the  securities  given  or  negotiated  will  be  void,  and  those  taken  by  her 
will  vest  in  him,  together  with  the  right  to  receive  the  money.  But  if 
she  use  the  name  of  her  husband  in  these  transactions,  then  probably 
they  would  be  supported  at  law  upon  the  presumption  made  in  several 
other  instances  of  her  having  acted  under  authority  from  him.^ 

1  21  Jac.  I.  chap.  19.  '  2  Rop.  on   Hus.  &  Wife  172 ;  vidt 

2  i  Term  Hep.  620.  Ibid.  110,  128. 
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In  Barlow  v.  Bishop/  a  promissory  note  was  made  payable  to,  or  to 
the  order  of  Ann  Parry  (a  married  woman),  who  carried  on  business 
as  a  sole  trader  with  the  consent  of  her  husband.  The  note  was  made 
payable  to  her  in  the  course  of  her  trade,  and  she  endorsed  it  for  value 
in  her  own  name.  The  endorsee  was  not  permitted  to  recover  the 
amount  of  the  note  against  the  maker,  because  by  the  first  delivery  of 
the  note  it  became  vested  in  the  husband,  and  she  could  not  by  endorse- 
ment in  her  own  name  transfer  such  interest ;  but  Lord  Kenyon  said, 
that  since  the  husband  permitted  her  to  carry  on  business  on  her  own 
account,  and  the  transaction  of  the  note  was  in  the  course  of  the  trade, 
if  the  wife  had  endorsed  it  in  her  husband's  name,  his  lordship  was  not 
prepared  to  have  said  that  that  would  not  have  availed,  as  many  acta 
of  that  nature  might  be  done  by  a  power  of  attorney,  and  a  jury  might 
have  presumed  what  was  necessary  in  favor  of  an  authority  from  her 
husband  for  the  purpose. 

With  respect  to  this  doctrine  at  law,  in  regard  to  the  validity  of  se- 
curities given  by  the  wife,  when  they  are  granted  or  accepted  in  her 
own  name,  and  when  in  that  of  her  husband,  it  is  conceived  that,  in 
equity,  securities  given  by  or  to  the  wife  in  her  own  name,  for  a  debt 
which  she  is  allowed  to  contract  in  respect  of  her  separate  property  or 
separate  business,  will  be  established  against  herself  in  respect  of  such 
property,  upon  the  principle  of  her  power  of  acting  as  a  feme  sole,  and 
her  absolute  dominion  over  such  separate  estate  and  concerns,  as  also 
upon  the  principle  of  a  Court  of  Equity  relieving  against  mistakes  and 
mere  forms  .^ 

It  may  be  inferred  from  the  above  opinion  of  Lord  Kenyon,  that,  at 
law,  if  the  husband,  after  marriage,  permit  his  wife  to  carry  on  busi- 
ness as  a,  feme  sole,  her  transactions  in  it  with  strangers  will  bind  him, 
upon  his  presumed  authority  to  her,  to  do  all  necessary  and  proper  acts 
for  the  purpose  of  carrying  it  on,  except  when  that  presumption  cannot 
be  raised  for  such  or  the  like  reasons  as  mentioned  in  the  last  case. 
But  at  law  the  profits  are  the  husband's,  there  being  no  trustees,  and 
no  obstacle  to  interpose  between  the  rule  of  law',  which  vests  in  him  all 
the  wife's  personal  property  accruing  to  her  during  the  marriage,  and 
her  equitable  title  to  it  as  her  separate  estate  under  the  permission  of 
her  husband.' 

This,  however,  is  not  so  in  equity,  which  leads — 

2.  To  the  equitable  doctrine  upon  this  subject. 

With  respect  to  provisions  made  previously  to  marriage,  for  enabling 
the  wife  to  carry  on  trade  for  her  separate  use,  and  where  the  property  is 
actually  vested  in  trustees,  the  same  rules  prevail  in  equity,  as  at  law, 
in  regard  to  the  husband,  his  creditors,  and  her  title  to  the  stock  in 
business  and  profits  to  her  sole  use,  and  which  have  been  before  men- 
tioned. So,  also,  in  settlement  after  marriage,  when  the  property  is 
transferred  to  trustees  for  the  purpose  before  stated,  the  same  rules 
prevail  in  both  jurisdictions,  and  the  like  distinctions  taken  between 
those  settlements  that  are  founded  upon  a  valuable  consideration,  and 
those  that  are  merely  voluntary.  But  the  difficulty  originating  in 
legal  forms,  when  no  trustees  are  appointed  for  the  wife,  which  fetter 
the  proceedings  of  courts  of  law,  does  not  occur  in  equity  ;  since,  as 

1  1  East  432.  '  2  Rop.  on  Husb.  &  Wife  173.  a  Ibid. 


TRADING   WITH   HIISBAND's   CONSENT.  697 

has  been  shown,  a  Court  of  Equity  will  make  the  husband  a  trustee  for 
her  separate  use.  If,  therefore,  the  husband  merely  agree  in  articles 
before  the  marriage,  that  his  wife  shall  carry  on  business  on  her  own 
sole  account ;  or  without  any  such  agreement,  if  he  permit  her  to  do 
so  afterwards,  all  that  she  earns  in  the  trade  will  in  equity  be  her 
separate  property,  and  be  applicable  and  disposable  by  her  as  such, 
subject  to  the  demands  affecting  it. 

So,  also,  it  will  be  if  the  husband  desert  her,  and  she,  by  the  aid  of 
her  friends,  carry  on  a  separate  trade  for  her  support. 

Thus  in  Cecil  v.  Juxon,'  A.,  the  daughter  of  B.,  married  C,  who 
deserted  her  with  two  infant  children,  and  went  abroad,  and  was  absent 
for  fourteen  years.  B.,  the  mother,  intrusted  her  with  a  stock  of  goods, 
proper  for  the  business  of  a  milliner  and  broker,  and  permitted  her  to 
take  the  profits  for  the  maintenance  of  herself  and  children.  B.,  in 
the  division  of  her  property,  assigned  to  her  son  D.  personal  estate, 
desiring  him  to  assist  A.,  by  lending  her  such  of  the  said  goods  as  were 
necessary  to  enable  her  to  support  herself  and  family  ;  B.  also  assigned 
to  her  granddaughter  E.,  the  daughter  of  A.,  the  residue  of  her  pro- 
perty. A.  saved  201.  out  of  her  separate  trading,  which  she  lent  upon 
bond,  and  afterwards  a  like  sum  upon  a  promissory  note,  both  of  which 
were,  contrary  to  her  knowledge  at  the  time,  made  payable  to  C,  her 
husband.  C,  upon  his  return  from  abroad,  possessed  himself  of  the 
goods  lent  to  A.,  to  trade  with,  and  the  produce  of  the  stock,  for  the 
re-delivery  of  which,  and  payment  of  prineipal  and  interest  on  the  bond 
and  note,  the  bill  was  filed  by  the  wife,  &c.  And  Sir  Joseph  Jekyll 
said,  that,  in  consequence  of  the  husband's  desertion  of  his  wife,  the 
court  would  consider  the  property  acquired  by  her,  during  his  absence, 
to  subsist  herself  and  family,  as  her  separate  property,  and  not  at  the 
disposal  of  her  husband.  He,  therefore,  declared  that  A.  was  entitled 
to  the  goods,  which  were  in  her  possession,  and  to  the  stock  in  her 
separate  trade  for  her  separate  use  ;  also,  that  she  was  entitled  to  the 
bond  and  note,  and  decreed  accordingly. 

The  next  case  upon  this  subject  is  Lamphir  v.  Creed.^  There  A., 
the  wife  of  B.,  a  soldier  in  a  militia  regiment,  and  residing  with  his 
regiment  in  a  part  of  the  kingdom  at  a  distance  from  his  wife,  em- 
ployed the  plaintiff  C.  to  purchase  a  sixteenth  share  of  a  lottery  ticket, 
in  which  she  agreed  that  C.  should  be  equally  interested  with  her.  At 
this  time,  A.  carried  on  the  business  of  a  green-grocer  apart  from  her 
husband,  but  there  was  no  evidence  of  any  assent  of  her  husband  to 
her  separately  carrying  on  this  trade  for  her  own  use,  except  what 
could  be  inferred  from  his  separate  residence.  The  ticket  drew  a 
prize,  and  A.  refusing  to  permit  C.  to  participate  in  the  good  fortune, 
C.  instituted  the  present  suit  to  accomplish  that  object ;  but  Sir  Wil- 
liam Grant  dismissed  the  bill,  observing  that  the  purchase-money  of 
the  ticket  was  the  husband's,  that  the  wife  was  incompetent  to  pass  his 
interest  in  any  of  its  profits  or  produce,  or  to  bind  him  by  any  con- 
tracts, in  regard  to  such,  his  property,  except  those  which  were  inci- 
dent to  the  trade,  and  that,  as  the  purchase-money  .was  the  husband's, 
so  must  be  what  it  yielded,  so  that  the  plaintiff's  title  was  defective. 
This  case  seems  to  have  been  decided  under  its  peculiar  circum- 

i  1  Atk.  278.  "  8  Ves.  599. 
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stances  ;  for  the  fact  of  the  husband's  assent  to  his  wife's  separate 
trading  was  not  established,  and  his  absence  was  not  such  from  which 
an  implication  could  arise  that  he  consented  that  his  wife's  carrying  on 
business  should  be  for  her  own  separate  use  ;  consequently,  the  trans- 
action was  open  to  all  the  observations  of  the  Master  of  the  Rolls, 
founded  upon  the  disabilities  of  coverture.  It  is  presumed,  however, 
that  a  contrary  decision  would^have  been  made,  if  the  money  expended 
in  the  purchase  had  appeared  to  have  been  out  of  savings  from  a  trade 
carried  on  by  the  wife  with  her  husband's  permission  for  her  separate 
use,  since  they  are  disposable  by  her  as  she  thinks  proper,  and  in  which 
her  husband  has  no  interest  in  equity.^  < 

With  respect  to  the  husband's  liability  in  equity  to  the  debts  con- 
tracted by  the  wife  in  her  separate  trade,  the  following  conclusions 
may  be  probably  drawn  : — • 

1.  Whenever  the  wife  is  to  be  considered  as  acting  as  a,  feme  sole, 
and  entitled  to  the  profits  of  her  separate  trade  as  her  sole  and  sepa- 
rate estate,  the  husband  will  not  be  liable  to  her  engagements  con- 
tracted in  it.  And  the  creditor  cannot  complain,  since  he  trusted  to 
her  credit  only,  and  it  would  be  unjust  to  subject  the  husband  to  her 
debts,  when  he  is  not  entitled  to  any  of  the  profits.  If,  therefore,  the 
husband  be  liable  at  law,  as  was  intimated  by  Lord  Kenyon,  in  the 
case  of  Barlow  v.  Bishop,  before  stated,  for  the  wife's  debts  in  trade 
carried  on  by  her  with  his  permission,  without  the  intervention  of 
trustees,  upon  the  presumption  of  her  agency  for  him,  a  Court  of 
Equity  will,  it  is  conceived,  interfere  on  his  behalf,  to  prevent  the  pro- 
secution of  such  a  legal  right,  but  at  the  same  time  subject  the  funds 
in  the  trade  to  the  demands  of  her  creditors.^ 

2.  When  the  property  is  legally  vested  in  trustees  to  enable  the 
wife  to  carry  on  trade  for  her  sole  and  separate  use,  it  is  presumed 
that  the  husband  is  absolved  from  all  responsibility,  even  at  law,  for 
her  debts  contracted  in  it,  and  upon  the  presumption  by  which  the  law 
renders  the  husband  liable  in  the  instance  before  mentioned  ;  for,  in 
such  case,  the  wife  is  the  agent  not  of  the  husband,  but  of  the  trustee ; 
the  debts,  therefore,  are  those  of  the  trustee,  and,  since  he  is  leo-ally 
entitled  to  the  profits,  he  is  legally  responsible  for  the  debts  of  his 
agent  (the  wife),  incurred  in  conducting  it.  Still,  nevertheless,  since 
the  wife  is  in  equity  the  only  person  beneficially  interested,  it  is  con- 
ceived that  a  Court  of  Equity,  acting  upon  the  same  principle  as  in  the 
instance  of  the  husband,  will  protect  the  trustee  from  such  his  legal 
responsibility,  and  confine  the  creditors  to  the  assets  in  the  trade.' 

3.  It  is  now  settled  that  no  action  can  be  maintained  against  a  mar- 
ried woman.  Since,  therefore,  no  legal  demand  can  be  established , 
against  her,  it  is  considered  that,  under  the  construction  of  the  statute 
law  regulating  the  issuing  of  commissions  of  bankruptcy,  no  commis- 
sion can  be  supported  against  her  as  a  separate  trader,  notwithstanding 
Lord  Apsley's  decision  in  Ex  parte  Preston,-*  for  this  case  differs  from 
that  of  a  feme  sole  trader  in  the  city  of  London,  the  custom  of  which, 
as  we  have  before  seen,'  placing  the  wife  at  law  in  the  situation  of  a 
single  woman,  enables  her  to  make  valid  legal  contracts,  &c.,  and 
subjects  her  personally  to  answer  for  them.' 

'  2  Rop.  on  Husb.  &  Wife  174.  •  Green  8. 

'  2  Ibid.  174.  6  2  Rop.  on  Husb.  &  Wife  124  d  scq. 

»  2  Ibid.  175.  « Ibid.  176.  ^ 
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4.   Married  Woman'' s  Act. 

Act  of  11th  April  1848.'  Every  species  and  description  of  property, 
whether  consisting  of  real,  personal,  or  mixed,  which  may  be  owned  by 
or  belong  to  any  single  woman,  shall  continue  to  be  the  property  of 
such  woman,  as  fully  after  her  marriage  as  before  ;  and  all  such  pro- 
perty, of  whatever  name  or  kind,  which  shall  accrue  to  any  married 
woman  during  coverture  by  will,  descent,  deed  of  conveyance,  or  other- 
wise, shall  be  owned,  used,  and  enjoyed  by  such  married  woman  as  her 
own  separate  property  ;  and  the  said  property,  whether  owned  by  her 
before  marriage,  or  which  shall  accrue  to  her  afterwards,  shall  not  be 
subject  to  levy  and  execution  for  the  debts  or  liabilities  of  her  hus- 
band, n6r  shall  such  property  be  sold,  conveyed,  mortgaged,  trans- 
ferred, or  in  any  manner  encumbered  by  her  husband,  without  her 
written  consent  first  had  and  obtained,  and  duly  acknowledged  before 
one  of  the  judges  of  the  Courts  of  Common  Pleas  of  this  commonwealth, 
that  such  consent  was  not  the  result  of  coercion  on  the  part  of  her  said 
husband,  but  that  the  same  was  voluntarily  given  and  of  her  own  free 
will :  Provided,  That  her  said  husband  shall  not  be  liable  for  the  debts 
of  the  wife  contracted  before  marriage :  Provided,  That  nothing  in 
this  act  shall  be  construed  to  protect  the  property  of  any  such  married 
woman  from  liability  for  debts  contracted  by  herself,  or  in  her  name, 
by  any  person  authorized  so  to  do,  or  from  levy  and  execution  on  any 
judgment  that  may  be  recovered  against  a  husband  for  the  torts  of  the 
wife,  and  in  such  cases  execution  shall  be  first  had  against  the  property 
of  the  wife.     §  6.^ 

Any  msjrried  woman  may  dispose,  by  her  last  will  and  testament,  of 
her  separate  property,  real,  personal,  or  mixed,  whether  the  same 
accrues  to  her  before  or  during  coverture :  Provided,  That  said  last 
will  and  testament  be  executed  in  the  presence  of  two  or  more  witnesses, 
neither  of  whom  shall  be  her  husband.     §  7.^ 

In  all  cases  where  debts  may  be  contracted  for  necessaries  for  the 
support  and  maintenance  of  the  family  of  any  married  woman,  it  shall 
be  lawful  for  the  creditor,  in  such  case,  to  institute  suit  against  the 
husband  and  wife  for  the  price  of  such  necessaries,  and  after  obtaining 
a  judgment,  have  an  execution  against  the  husband  alone ;  and  if  no 
property  of  the  said  husband  be  found,  the  oflBcer  executing  the  said 
writ  shall  so  return,  and  thereupon  an  alias  execution  may  be  issued, 
which  may  be  levied  upon  and  satisfied  out  of  the  separate  property  of 
the  wife,  secured  to  her  under  the  provisions  of  the  1st  section  of  this 
act :  Provided,  That  judgment  shall  not  be  rendered  against  the  wife, 
in  such  joint  action,  unless  it  shall  have  been  proved  that  the  debt  sued 
for  in  such  action  was  contracted  by  the  wife,  or  incurred  for  articles 
necessary  for  the  support  of  the  family  of  the  said  husband  and  wife. 

§8- 

When  any  married  woman,  possessed  of  separate  personal  property 

as  aforesaid,  shall  die  intestate,  her  husband  shall  be  first  entitled  to 
letters  of  administration  on  her  estate,  which  said  estate  shall  be  dis- 
tributed as  follows :  If  such  married  woman  shall  leave  no  children, 

1  Purd.    Dig.    699,   pi.    11,    et    seq.,         '  This  section  does   not  prevent   the 

Pamph.  L.  536.  will  of  a  feme  sole  from  being  revoked 

''  See  1  Jones  272 ;  1  Harris  480 ;  3  by  her  subsequent  marriage  :  fransen's 

Am.  L.  J.  138  ;  1  Pars.  489 ;  1  Am.  L.  Will,  2  Casey  202. 
J.  387 ;  1  Wh.  Dig.  925. 
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nor  the  descendants  of  such  living,  the  husband  shall  be  entitled  to 
such  personal  estate  absolutely :  if  such  married  woman  shall  leave  a 
child  or  children  living,  her  personal  estate  shall  be  divided  amongst 
the  husband  and  such  child  or  children,  share  and  share  alike ;  if  any 
such  child  or  children,  being  dead,  shall  have  left  issue,  such  issue  shall 
be  entitled  to  the  share  of  the  parent.     §  9. 

The  real  estate  of  such  married  woman,  upon  her  decease,  shall  be 
distributed  as  provided  for  by  the  intestate  laws  of  this  commonwealth 
now  in  force :  Provided,  That  nothing  contained  in  this  act  shall  be 
deemed  or  taken  to  deprive  the  husband  of  his  right  as  tenant  by 
courtesy.     §  10. 

Act  of  22d  April  1850.'  The  true  intent  and  meaning  of  the  Act 
of  Assembly  to  secure  the  rights  of  married  women,  passed  the  11th 
day  of  April,  A.  d.  1848,  is  and  hereafter  shall  be  that  the  real  estate 
of  any  married  woman  in  this  commonwealth  shall  not  be  subject  to 
execution  for  any  debt  against  her  husband,  on  account  of  any  interest 
he  may  have,  or  may  have  had  therein,  as  tenant  by  the  courtesy ;  but 
the  same  shall  be  exempt  from  levy  and  sale  for  such  debt,  during  the 
life  of  said  wife.     §  20. 

Act  of  25th  April  1850.^  Whenever  by  the  provisions  of  the  Act 
of  Assembly  of  this  commonwealth,  entitled  "  A  supplement  to  an  act 
entitled  '  An  act  relative  to  the  Le  Raysville  Phalanx,'  passed  March, 
Anno  Domini  1847,  and  relative  to  obligors  and  obligees ;  to  secure 
the  rights  of  married  women  ;  in  relation  to  defalcations,  and  to  extend 
the  boundaries  of  the  borough  of  Ligonier,"  et  cetera,  passed  the  11th 
day  of  April,  A.  d.  1848,  the  property  of  a  married  woman  is  secured 
to  her,  and  she  shall  have  no  trustee  of  the  same,  it  shall  be  lawful  for 
any  such  married  woman  to  apply  to  the  Court  of  Common  Pleas  of  the 
county  where  she  was  domiciled  at  the  time  of  her  marriage,  for  the 
appointment  of  a  trustee  of  the  same,  and  such  court  shall  thereupon 
appoint  a  trustee  of  the  same,  not  being  the  husband  of  the  said  peti- 
tioner ;  and  it  shall  further  be  lawful  for  any  such  married  woman  to 
declare  a  trust  in  regard  to  such  property,  or  any  part  thereof,  in  favor 
of  any  of  her  children.     §  11. 

Any  suit  or  suits  at  law  hereafter  to  be  commenced  in,  any  of  the 
courts  of  this  commonwealth,  touching,  or  concerning,  or  for  the  reco- 
very of  any  property,  real,  personal,  or  mixed,  belonging  or  secured 
to  any  married  woman  by  virtue  of  the  provisions  of  the  act  relating 
to  the  rights  of  married  women,  passed  the  11th  day  of  April  1848, 
may  be  brought  in  the  names  of  such  married  woman  and  her  husband, 
to  the  use  of  the  said  married  woman,  and  a  recovery  in  such  suit  or 
suits  shall  be  for  the  exclusive  benefit  of  such  married  woman.    §  39. 

Act  of  15th  April  1851.^  It  shall  and  may  be  lawful  for  married 
women  to  loan  to  their  husbands  moneys  being  of  the  separate  estate 
of  the  wife,  and  to  take  in  security  therefor  a  judgment  or  morto-ao-e 
against  the  estate  of  th6  husband,  in  the  name  of  a  third  person,  who 
shall  act  as  trustee  for  such  married  woman ;  and  any  such  security, 
heretofore  or  hereafter  taken  bond  fide  to  secure  such  loan  or  moneys 
received  by  the  husband,  from  the  proceeds  of  the  real  or  personal 
estate  of  the  wife,  shall  be  as  good  and  valid  in  law  against  the  estate 

'  Purd.  Dig.  700,  pi.  16,  Pamph.  L.  ^  Purd.  Dig. TOO,  pi.  17,  Pamph.  L  571 
053.  »  Purd.  Dig.  7U1,  pi.  19,  Pamph.  L.  675. 
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of  the   httsband  as  though  the  same  had  been  invested  by  a  trustee 
appointed  by  the  court.     §  22. 

(a).  Interpretations  of  the  foregoing  Acts. 

Some  of  the  decisions  under  these  acts  have  been  already  given,^ 
and  we  will  now  note  more  at  large  some  of  the  interpretations  of  the 
act  and  its  supplements  laid  down  by  our  Supreme  Court  since  the  last 
edition  of  this  work. 

Under  the  first  cases  that  came  before  our  Supreme  Court  our  judges 
were  inclined  to  give  a  very  strict  and  literal  interpretation  to  the 
statute.  It  was  laid  down  that  the  general  principle  sought  to  be 
attained  by  the  act  is  the  putting  a  married  woman,  so  far  as  concerns 
her  individual  estate,  in  the  same  situation  as  if  she  were  a,  feme  sole? 
But  there  is  another  mode  of  interpreting  a  statute,  and  that  is  by  its 
spirit  and  intention,  and  under  this  it  has  been  held  that  a  married 
woman  is  by  this  act  enabled  to  hold  property  not  as  a  feme  sole,  but 
as  if  it  were  settled  to  her  separate  use  as  a,  feme  covert.^ 

The  separate  estate  of  a  married  woman  means  an  estate  held  by 
somebody  in  trust  for  her  and  not  an  estate  the  legal  title  to  which  is 
in  herself.^ 

The  proviso  that  her  property  is  not  to  be  protected  "  from  liability 
for  debts  contracted  by  herself,"  may  be  limited  to  torts,  to  debts  con- 
tracted before  marriage,  to  liabilities  necessarily  incurred  in  the  man- 
agement of  her  estate,  and  for  necessaries  for  the  support  and  mainte- 
nance of  her  family.^ 

The  words  "debts  contracted  by  herself,"  mean:  1.  Debts  con- 
tracted before  marriage  whilst  she  was  competent  to  contract,  or  after- 
wards as  a,  feme  sole  trader.  2.  Debts  for  necessaries,  after  her  husband 
has  deserted  her  or  neglected  or  refused  to  support  her.  3.  And, 
possibly,  debts  contracted  for  the  improvement  of  her  separate  estate 
when  the  money  is  so  applied.  But  this  last  point  is  not  decided.''  It 
was,  however,  subsequently  decided  in  the  interpretation  of  the  8th 
section. 

A  joint  action  cannot  be  supported  against  a  husband  and  wife  under 
the  8th  section  unless  the  debt  were  contracted  by  the  wife  ;  the  word 
"  or"  in  the  proviso  to  that  section  is  to  be  read  "  and."  The  plain- 
tiif  in  such  action  must  aver  and  prove  not  only  that  the  debt  was 
incurred  for  necessaries  for  the  support  and  maintenance  of  the  wife's 
family,  but  that  it  was  contracted  by  herself  or  by  her  authority.  This 
reading  does  not  exclude  the  case  where  a  married  woman  contracts 
debts  not  for  necessaries  but  to  improve  her  estate  ;  for  this  class  of 
cases  is  provided  for  in  the  -Gth  section  of  this  act.' 

A  married  woman  cannot  execute  a  valid  bond  and  warrant  of  attor- 
ney to  confess  judgment  even  for  necessaries  for  the  support  and  main- 
tenance of  her  family.*  Nor  can  she  contract  with  her  husband  for 
the  repayment  of  money  advanced  by  him  for  the  improvement  of  her 
separate  estate.' 

'  Vide  ante,  p.  152.  *  Todd's  Appeal,  12  Harris  429. 

^  Cumming's   Appeal,  1   Jones   272 ;  '  Mahon  v.  Gormley,  12  Harris  80. 

Goodyear  v.  Kumbaugh,  1  Harris  480  ;  *  Heugh  v.  Jones,  8  Casey  432  ;  Glyde 

Hoar  V.  Axe,  10  Harris  381.  v.  Keister,  Ibid.  85. 

'  Bear's  Adm'r  v.  Bear,  9  Casey  525  ;  '  Murray  v.  Keyes,  11  Casey  384. 

Pettit  V.  Fretz's  Ex'r,  Ibid.  118  ;  Walker  ^  Glyde  v.  Keister,  8  Casey  85. 

V.   Reamy,    12    Casey  410  ;    Mahon  v.  '  Bear's  Adm'r  v.  Bear,  9  Casey  525 
Gormley,  12  Harris  80. 
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The  act  does  not  require  that  the  use  and  possession  of  the  wife 
should  be  exclusive  of  the  husband.' 

The  goods  of  a  married  woman  are  not  protected  against  a  distress 
for  rent.^ 

No  change  is  made  in  the  form  of  acknowledgment  where  both  join 
in  the  deed.^  But  it  does  not  empower  her  to  convey  her  real  estate 
by  a  deed  in  which  her  husband  is  not  joined.  The  Act  of  1770, 
requiring  both  to  join  in  such  a  deed,  is  not  repealed  or  changed  in  this 
respect  by  the  Act  of  1848,*  or  to  execute  an  obligation  for  the  pay- 
ment of  money  or  anything  else.' 

But  in  a  mortgage  of  her  separate  estate  for  the  debt  of  her  husband 
she  may  waive  the  limitation  given  by  the  Act  of  1705,  and  covenant 
that  a  writ  of  scire  facias  may  immediately  issue  on  default  of  pay- 
ment of  the  mortgage-debt.^ 

This  act  was  not  intended  to  affect  the  vested  rights  of  husbands, 
and  does  not  protect  them  for  the  wife's  benefit  against  the  claims  of 
their  creditors  ;  such  action  would  be  unconstitutional.' 
(b).  Actions  hy  Married  Women. 

A  married  woman  can  neither  sue  not  be  sued  on  her  contract  made 
during  coverture  ;  and  in  all  actions  by  or  against  the  wife  on  her 
ante-nuptial  contracts  she  is  to  be  joined  with  her  husband.* 

A  suit  to  recover  damages  for  personal  property  of  the  wife  under 
execution  as  the  property  of  the  husband  should  be  brought  in  the  name 
of  the  husband  and  wife  for  the  use  of  the  wife,  and  not  in  the  name 
of  the  wife  alone.'  But  in  a  suit  in  ejectment  against  a  husband,  he 
may  defend  the  possession  in  right  of  his  wife  without  her  being  made 
a  party  to  the  record.'"  A  husband  whose  estate  in  his  wife's  lands  is 
barred  by  an  actual  adverse  possession  of  it  by  a  stranger  for  twenty- 
one  years  during  his  wife's  life,  cannot  avoid  the  bar  of  the  statute  by 
bringing  the  action  during  his  wife's  life  in  their  joint  names." 

In  any  case  where  a  married  woman  has  a  right  to  be  heard,  her  hus- 
band may  appear  and  act  for  her  without  a  power  of  attorney.'^ 

Money  belonging  to  a  married  woman,  and  lent  by  her  or  her  husband 
or  by  both  to  a  third  party  before  the  Act  of  18-18,  may  be  sued  for  by 
the  husband  alone  without  joining  his  wife  in  the  action.'^ 

A  married  woman  left  by  her  husband  to  obtain  her  own  living  may 
legally  claim  the  amount  of  her  own  labor ;  especially  is  her  marriage 
no  objection  in  a  court  of  equity." 

A  married  woman  cannot  by  her  next  friend  maintain  an  action  of 
debt  against  her  husband  on  a  contract  made  during  coverture  ;  such 
action  is  not  authorized  by  the  Act  of  1848  nor  any  of  its  supplements.'* 

'  Manderbach  ».  Mock,  5  Casey  43 ;  '  Bank    ».    Stauffer,    10    Barr    398 ; 

Barncord  v.  Kuhn,  12  Ibid.  383  ;  Walker  Lefever  v.  Witmer,  Ibid.  505  ;    Boose's 

II.  Keamy,  Ibid.  410;  Hoar  v.  Axe,  10  Appeal,  6  Harris  392;    Peck  v.  Ward, 

Harris  381 ;  Rhoads  v.  Gordon,  2  Wright  Ibid.  509  ;  Stehman  v.  Huber,  9  Harris 

277.  260;  Burson's  Appeal,  10  Harris  164; 

^  Blanche  ».,  Bradford,  2  Wright  344.  Bachman  v.  Chrisman,  11  Harris  162. 

'  Haines  ».  Ellis,  12  Harris  253  ;  Shinn  ^  Williams  v.  Coward,  1  Grant  21. 

V.  Holmes,  1  Casey  142.  s  Keeney  v.  Good,  9  Harris  349. 

*  Peck  V.  Ward,  6  Harris  506 ;  Ulp  v.  "  McElfatriok  v.  Hicks,  9  Harris  402. 

Campbell,  7  Harris   361 ;   Thorndell  v.  "  Crow  v.  Kightlinger,  1  Casey  343. 

Morrison,  1  Casey  326.  >2  Morris  v.  Garrison,  3  Casey  226. 

°  Caldwell  v.  Walters,  6  Harris  79  ;  "  Ilertzog  v.  Hertzog,  5  Casey  465. 

Keen  v.  Coleman,  3  Wright  299.  "  Spier's  Appeal,  2  Casey  233. 

«  Black  V.  Galway,  12  Harris  18 ;  Pat-  '^  Ritter  v.  Hitter,  7  Casey  396. 
terson  v.  Robinson,  1  Casey  82. 
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A  married  woman  may  be  trustee  subject  to  her  legal  incapacity  to 
■ieal  with  the  estate  vested  in  her.  She  may  bring  suits  as  trustee,  her 
husband  joining  with  her  for  conformity.' 

A  married  woman,  like  any  other  person,  is  entitled,  on  account  of 
her  separate  estate,  to  notice  to  sue  either  from  the  surety  upon  a  note 
or  some  one  authorized  by  him  to  give  notice ;  and  notice  to  the  hus- 
band alone,  without  more,  is  not  notice  to  the  wife,  though  if  intended 
for  the  wife  and  delivered  to  the  husband  for  her,  it  is  a  question  of 
service  merely.^ 

In  a  suit  by  the  wife  alone,  her  coverture  or  the  non-joinder  of  her 
husband  can  be  taken  advantage  of  only  by  a  plea  in  abatement.' 

The  separate  recovery  by  a  husband  for  slander  against  him  and  his 
wife  will  not  prevent  a  separate  action  by  the  wife  with  her  husband 
for  injury  done  her  by  the  same  w^ords.* 

In  reference  to  actions  for  slander  the  legislature  in  1856  enacted 
the  following :  — 

Whenever  any  husband  shall  have  deserted  or  separated  himself 
from  his  wife  and  neglected  or  refused  to  support  her,  or  she  shall  have 
been  divorced  from  his  bed  and  board,  it  shall  be  lawful  for  her  to. pro- 
tect her  reputation  by  an  action  for  slander  or  libel ;  and  she  shall  also 
have  the  right  by  action  to  recover  her  separate  earnings  or  property  : 
Provided,  That  if  her  husband  be  the  defendant,  the  action  shall  be  in 
the  name  of  a  next  friend.' 

A  woman  who  has  left  her  husband  cannot  maintain  an  action  in  her 
own  name  for  slander,  even  if  he  refuses  to  support  her  in  her  separa- 
tion, where  nothing  more  than  desertion  without  cause  is  presented  in 
the  pleadings/ 

The  1st  section  of  this  same  act  partially  repealed  the  Act  of  1 848 
in  reference  to  the  acknowledgment  of  deeds  of  married  women,  as 
follows : — 

So  much  of  the  act  relating  to  the  right  of  married  women,  and  for 
other  purposes,  passed  the  11th  of  April  1818,  as  requires  the  consent 
of  a  married  woman  to  be  first  had  and  obtained  or  the  acknowledg- 
ment of  her  deed  or  mortgages  when  conveying  her  own  real  estate  to 
be  made  differently  from  that  which  she  is  authorized  to  make  when 
she  joins  her  husband  in  conveying  his  real  estate,  to  bar  her  right  of 
dower  therein,  is  hereby  repealed ;  and  all  deeds  or  mortgages  of  any 
married  woman  heretofore  acknowledged  jointly  with  her  husband,  so 
as  to  bar  her  right  of  dower  or  interest  in  her  husband's  lands,  shall 
be  effectual  and  valid  to  debar  her  in  respect  to  her  own  real  estate.' 

Nothing  in  said  act  contained  shall  be  construed  to  authorize  any 
married  woman  to  contract  any  debt  or  liability  so  as  to  make  liable 
her  husband  or  his  estate  further  than  she  might  have  done  before  the 
passage  of  said  act.' 

More  recently  it  has  been  enacted  that : — 

No  action  of  dower,  unde  nihil  habet,  hereafter  brought  or  now 
pending  and  undetermined  in  the  courts  of  this  commonwealth,  shall 
abate  by  reason  of  the  death  of  the  plaintiff  therein,  but  the  same 

'  Still  V.  Ruby,  11  Casey  373.  702,  pi.  29 ;  Pamph.  L.  315. 
2  Shimer  v.  Jonos,  11  Wright  268.  ^  Smith  v.  Smith,  9  Wright  403. 

'  Sheidle  v.  Weishlee,  4  Harris  134  ;         '  Act  11th  April  1856,  i  1  ;  Purd.  Dig. 

Rangier  v.  Hummel,  1  Wright  130.  702,  pi.  27;  Pamph.  L.  315. 
*  Bash  V.  Sommer,  8  Harris  159.  '  Ibid,  i  2,  pi.  28. 

0  Act  nth  April  1856,  i  3 ;  Purd.  Dig. 
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may  be  prosecuted  by  the  executors  or  administrators  of  said  plaintiff, 
■who  shall  be  substituted  as  plaintiffs  therein  on  the  record  on  sugges- 
tion of  the  death  of  the  plaintiff,  to  recover  the  annual  value  of  the 
said  plaintiff's  estate  in  dower,  or  the  rents,  issues,  and  profits  thereof 
from  the  time  of  the  decease  of  the  husband  until  the  date  of  the  death 
of  the  original  plaintiff  in  such  action.^ 
(c).  Actions  against  Married  Women. 

In  an  action  against  husband  and  wife  brought  with  a  view  of  charg- 
ing the  wife's  separate  estate,  the  plaintiff  must  set  forth  in  his  pleadings 
such  facts  as  bring  the  case  within  some  one  of  the  exceptions  con- 
tained in  the  Act  of  1848.^ 

Where  the  declaration  contains  no  averment  respecting  the  origin  of 
the  debt,  the  plea  of  coverture  is  a  good  defence  for  the  wife  ;  and  if 
the  plaintiff  wish  to  avoid  its  effect,  he  must  set  forth  in  a  replication 
the  special  circumstances  which  make  the  wife  liable  notwithstanding 
her  coverture,  or  amend  his  declaration  so  as  to  set  forth  these  circum- 
stances.^ 

In  such  an  action  the  wife  is  the  substantial  party  defendant,  and 
may  appeal  from  an  award  of  arbitration  without  her  husband  joining 
in  the  appeal.  And  after  such  an  appeal  by  the  wife  the  action  pro- 
ceeds properly  against  her  impleaded  with  her  husband,  and  the  jury 
should  be  so  sworn  and  the  verdict  taken  accordingly ;  and  if  the  ver- 
dict be  in  the  wife's  favor,  she  is  entitled  to  recover  her  costs  from  the 
plaintiff.* 

To  charge  the  separate  estate  of  the  wife  the  declaration  must  aver 
that  the  debt  was  contracted  by  the  wife  and  for  necessaries,  or  it  is 
incurably  defective,  and  a  verdict  will  not  be  sustained  upon  it.° 

In  an  action  against  a  married  woman  on  a  promissory  note,  it  is 
sufficient  to  allege  in  an  affidavit  of  defence  the  coverture  and  that  the 
note  was  not  given  for  necessaries.* 

In  ejectment  against  husband  and  wife  for  the  undivided  moiety  of 
a  tract  of  land,  an  amendment  may  be  made  on  the  trial  striking  out 
the  wife's  name  as  a  defendant  and  claiming  the  entire  tract.  A  hus- 
band may  defend  his  possession  under  his  wife's  title. ^ 

The  act  protects  the  wife's  interest  in  her  separate  property  both  as 
to  title  and  possession  ;  when  she  and  her  husband  are  in  possession  a 
purchaser  at  sheriff 's .  sale  of  the  husband's  interest  cannot  recover 
possession  in  an  action  of  ejectment  against  him.* 

The  general  principle  that  for  the  fraud  or  other  tort  of  a  married 
woman  an  action  may  be  maintained  against  her  and  her  husband, 
applies  only  to  torts  simpliciter  or  cases  of  pure  and  simple  tort,  and  not 
where  the  substantive  basis  of  the  fraud  is  the  contract  of  the  wife.' 

Therefore,  an  action  will  not  lie  against  a  husband  and  wife  for  her 
false  and  fraudulent  representations  to  the  plaintiff  that  she  was  a 
widow  at  the  time  she  executed  a  bond  and  mortgage  in  exchange  for 
which  he  gave  up  to  her  promissory  notes  to  a  large  amount  against  a 
third  person.'" 

„. '  -*■"'  ^'^^  ■^'^'■"^  1865,  §  1 ;  Purd.  «  Imhoff  v.  Brown,  6  Casey  504 ;  Ma- 

Dig.  1388,  pi.  1 ;  Pamph.  L.  345.  hon  v.  Gormley,  12  Harris  80. 

^  Murray  v.  Keyes,  11  Casey  384.  '  Barncord  v.  Kuhn,  12  Casey  383. 

,  ^°.'^-  '  McElfatrick  v.  Hicks,  9  Harris  402. 

« i.    ,■        rr,    ,.       ,  -^  .  '  '^^^'^  "•  Hartman,  12  Wright  497. 

»  Parke  v.  Kleeber,  1  Wright  251.  "•  Ibid. 
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SECTION    I. 


OF  THE   DEATH   OE   PARTIES. 

1.  When  action  survives  to  executors. 

2.  When  action  survives  against  executors. 

3.  Death  of  parties  after  suit  brought. 

4.  Death  of  one  of  several  co-parties. 

5.  Death  after  verdict. 

6.  Death  after  judgment  by  default. 

7.  Death  after  final  judgment,  but  before  execution. 

1.  When  Action  survives  to  Executors. 
Actio  personalis  moritur  cum  persona,  is  a  rule  that  admits  of  many 
exceptions.  All  such  personal  actions  as  are  founded  upon  any  obliga- 
tion, contract,  debt,  covenant,  or  any  other  duty  to  be  performed,  sur- 
vive, and  do  not  die  with  the  person,  but  may  be  brought  by  or  against 
the  personal  representatives  of  the  deceased  parties  ;  ^  and  this  rule 
may  now  be  held  to  extend  to  all  cases  where  wrong  has  enured  to  the 
benefit  of  the  defendant,  or  has  increased  the  assets  in  the  hands  of  his 
executors.^  Account  did  not  lie  at  common  law,  for  or  against  an 
executor,  &c. ;  but  it  is  given  to  executors  by  statute  Westm.  2d,  13 
Ed.  I.  St.  1,  c.  23,  and  against  executors  by  4  &  5  Ann.  c.  16,  §  27. 
So,  debt  on  simple  contract  lies  against  executors  in  the  United  States, 
wherein  the  defence  by  wager  of  law  does  not  obtain ;  ^  and  so  also 
debt  for  rent,  and  assumpsit  upon  the  simple  contract  of  the  testator 
may  be  maintained  against  them.'' 

'  Latch   168 ;  Cro.  Car.   540  ;  Cowp.  gers,  J. ;  see  Keite  v.  Boyd,  16  S.  &  R. 

375  ;  Whit«  ».  Commonwealth,  3  Wright  301. 
167.  '  8  Wheat.  642. 

'  Penrod  w.  Morrison,  2  Pa.  R.  131,  Ro-         *  9  Co.  87,  b. ;  Plowd.  180. 
VOL.  II.— 45  (705) 
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So  replevin'  or  detinue  will  lie  for  or  against  executors,  where  the 
goods  taken  away  continue  still  in  specie  in  the  hands  of  the  wrongdoer 
or  his  executor  ; "  or,  if  they  he  consumed,  then  an  action  for  money 
had  and  received,  to  recover  the  value  .^  So,  where  the  goods  of  a  tes- 
tator have  heen  carried  away  in  his  lifetime,  the  executor  may  after- 
wards maintain  trespass  against  the  wrongdoers  ;*  and  the  same  as  to 
administrators ,°  and  executors  of  executors ;  °  and  so  an  action  on 
the  case  for  a  conspiracy  to  defraud  creditors,  does  not  ahate  upon  the 
death  of  the  plaintiiF,  hut  will  survive  to  his  representatives/  These 
statutes  are  construed  as  giving  the  same  remedies  to  executors,  &c., 
for  injury  to  the  personal  estate,  that  the  deceased  might  have  had;* 
so  that  they  may  have  trespass  or  trover,'  action  for  a  false  return,'" 
or  for  not  returning  process,"  action  for  an  escape,'^  action  for  removing 
goods  taken  in  execution  before  the  landlord  (the  testator)  was  paid  a 
year's  rent,'^  or  any  other  action  of  the  like  kind  for  injuries  done  to 
the  personal  estate  of  the  testator  in  his  lifetime."  But  these  statutes 
do  not  extend  to  injuries  done  to  the  person  or  the  freehold  of  the 
testator ;  and  therefore  under  them  an  executor  shall  not  have  an 
action  for  assault  and  battery,  false  imprisonment,  slander,  deceit, 
diverting  of  watercourse,  obstructing  lights,  cutting  trees,  or  other 
actions  of  the  like  kind."  By  the  19th  section  of  the  Act  of  April  15th 
1851,'"  however,  "  whenever  death  shall  be  occasioned  by  unlawful  vio- 
lence or  negligence,  and  no  suit  for  damages  be  brought  by  the  party 
injured  during  his  or  her  life,  the  widow  of  such  deceased,  or  if  there 
be  no  widow,  the  personal  representatives,  may  maintain  an  action  for 
and  recover  damages  for  the  death  so  occasioned."" 

By  the  Act  of  April  26th  1855,  §  1,'^  it  is  provided  that  the  persons 
entitled  to  recover  damages  for  any  injury  causing  death,  shall  be  the 
husband,  widow,  children,  or  parents  of  the  deceased,  and  no  other 
relatives ;  and  the  sum  recovered  shall  go  to  them  in  the  proportion 
they  would  take  his  or  her  personal  estate  in  cases  of  intestacy,  and 
that  without  liability  to  creditors.  §  2  provides  that  declarations  shall 
state  who  are  parties,  and  that  suit  must  be  brought  within  one  year. 

Debt  will  lie  by  an  executor  or  administrator  for  the  penalty  given 
by  the  statute  to  the  party  grieved  by  subtraction  of  tithes.  The 
penalty  was  treble  damages.     This  was  because  there  was  a  duty  as 

'  Reist  V.  Heilbrenner,  11  S.  &  R.  131 ;  "  31  Ed.  III.  c.  11. 

Keite  v.  Boyd,  16  S.  &  R.  301 ;  Means  v.  »  25  Ed.  III.  c.  5. 

Presby.  Ch.,  3  Barr  97  ;  14  Mass.  232.  '  Penrod  v.  Morrison,  2  P.  R.  131 ;  seo 

It  has   been  decided   in  Massachusetts  Means  v.  Presb.  Church,  3  Barr  97. 

that  replevin  does  not  survive  against  *  Latch  168. 

the  representative  of  the  defendant ;  4  '5  Co.  27,  a. :  W  Jon  174 

Mass.  480 ;  14  Mass.  232 ;  1  Pick.  284  ;  i"  4  Mod.  403. 

but    the    contrary    doctrine   has    been  "  7  Mass.  317. 

recently   established    in    Pennsylvania,  "  2  Ld.  Raym.  973 

Keite  v.  Boyd,  16  S.  &  R.  300,  in  which  "  1  Str.  212. 

it  was  expressly  decided   that  replevin  "  See  also  Ore.  El.  377 ;  1  Vent.  187  • 

does  not  abate  by  the  death  of  the  defend-  W.  Jon,  174 ;  2  Ld.  Raym.  974  •  Reed  v 

ant.     See,  also,   Penrod  v.  Morrison,  2  Cist,  7  S.  &  R.  183.       ^     "         ' 

Pa.  R.  131,  as  to  the  death  of  a  defend-  "  w.  Jon.  194;  Latch  168-  1  Vent, 

ant  in  an  action  on  the  case  for  a  con-  187.                                              ' 

'P'fw^-T         170   A  I!?"'''^-   °'S'   ■^^4'    Pamph.   L.   674. 

'  W.  Jones  173,  4.  „  ^  .    _ 


'"Purd.   Dig.   754,    Pamph.   ] 
"  See  ante,  ch.  I.,  g  VI„  p.  41. 


!  .^'r/-T?r-    -7  "  ^"'^'  ^'S-  ■<  ^4  ;  Pamph.  L."  3Q9. 

*  4  Ed.  III.  c.  7.  °  r 
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well  as  a  wrong  ;  it  was  not  altogether  penalty  and  punishment.^  But 
administrators  cannot  maintain  an  action  under  the  Act  of  1814,  to 
recover  penalties  for  illegal  fees  taken  by  an  oflBcer  from  their  intestate 
in  his  lifetime,  though  they  may  recover  back  the  sums  paid  beyond 
what  was  due.^  If  the  act  had  given  cumulative  damages  to  the  party 
grieved,  making  the  real  daaages  the  standard,  and  then  doubling  or 
trebling  that,  it  is  a  question  whether  the  action  would  die.  There  the 
act  would  not  be  strictly  penal.* 

An  administrator  de  bonis  non  may  be  substituted  as  plaintiff  in  a 
judgment  obtained  by  the  administrator  whom  he  succeeds,  though 
such  judgment  was  obtained  upon  a  debt  due  such  administrator  by 
reason  of  the  negligence  of  an  agent  employed  by  him  in  the  business 
of  the  administration.* 

The  proper  practice  is,  when  a  personal  action  which  does  not  survive 
is  entered  after  the  death  of  the  plaintiflF,  on  motion  to  abate  the  writ, 
or  where  there  was  doubt  as  to  the  fact,  to  put  the  party  to  his  plea, 
and  that  without  regard  to  the  state  of  the  pleadings  or  an  inquiry 
whether  the  defendant  had  previously  put  in  a  plea  in  bar.^  The  death 
of  plaintiff  before  suit  brought,  can  be  pleaded,  either  in  abatement  or 
in  bar.^ 

2.  When  Action  survives  against  Executors. 

An  executor  cannot  be  sued  where  the  cause  of  action  is  founded 
upon  any  malfeasance  or  misfeasance,  or  where  it  is  a  tort,  or  arose  ex 
delicto  ;  such  as  trespass  for  taking  goods,  trover,  false  imprisonment, 
assault  and  battery,  slander,  deceit,  diverting  of  watercourse,  obstruct- 
ing lights,  escape,  and  many  other  cases  of  the  like  kind,  where  the 
declaration  imputes  a  tort  done  to  the  person  or  property  of  the  plaintiff 
by  the  deceased,  and  the  plea  must  be,  not  guilty.^  The  difference 
then  is  to  be  noted,  where  some  of  these  actions  are  claimed  by,  and 
where  against,  a  decedent's  representatives.  Where  the  person  dies 
by  whom  the  injury  was  done,  the  action  dies  with  him  ;  but  as  to  him 
on  whom  it  was  done,  the  statutes  before  mentioned  extend  to  his  exe- 
cutors or  administrators  the  same  remedy  as  the  decedent  might  have 
had  where  the  injury  done  is  to  his  personal  estate.*  Where  the  dece- 
dent, however,  by  a  tortious  act,  acquired  the  property  of  the  plaintiff, 
a  cause  of  action  survives,  at  common  law,  against  his  representative  ; ' 
but  not  where,  by  such  act,  the  decedent  has  gained  no  property, 
though  the  plaintiff  has  sustained  loss.'" 

Trespass  for  crim.  con.  abates  by  the  death  of  the  defendant;" 
and  the  same  rule  applies  to  an  action  of  trespass  vi  et  armis,  for  seiz- 

'  Reed  v.  Cist,  7  S.  &  R.  184,  cites  1  S.  &  R.  272 ;  Keite  v.  Boyd,  16  S.  &  R. 

Vent.  30.  301. 

'  Reed  v.  Cist,  7  S.  &  R.  183.  '  Reed  v.  Cist,  7  S.  &  R.  163,  4 ;  Lat- 

'  See  Ibid. ;  see  also  Cam.  &  Nor.  Rep.  timore  v.  Simmons,  13  Ibid.  185. 

N.  C.  72 ;  2  Car.  Law  Repos.  245.  '  13  Mass.  454. 

*  Lea  V.  Hopkins,  7  Barr  385.  '"  1   Pick.  79  ;   see  14   Mass.   232 ;  1 
5  Sandback  v.  Quieley,  8  Watts  463,  Pick.  284  ;  supra,  ch.  XIII.,  |  1,  the  note. 

Rogers,  J.  "  Clarke  v.  McClelland,  9  Barr  128  ; 

*  Hurst- B.  Fisher,  1  W.  &  S.  441.  and  see  Ins.  Co.  v.  Spang,  5  Barr  113, 
'  W.  Jon.   174;  Latch  167,  168;  T.     where  it  was  held  that  executors  of  a  co- 

Raym.  57 ;  Palm.  330 ;  Cro.  Car.  540 ;  defendant  in  trespass  cannot  be  made 

1  Ld.  Raym.  433,  434  ;  Cowp.  375  ;  Clark  parties  under  the  Act  of  Assembly  of 

V   McClelland,  9  Barr  128  ;  Ins.  Co.  v.  1846  ;  see  Hench  v.  Metzer,  6  S.  &  R. 

Spang,  5  Barr  113 ;  Hench  v.  Metzer,  6  272;  and  KpHr  v.  Boyd,  16  S.  &  R.  301. 
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ing  the  plaintiff's  vessel  on  the  high  seas  ;^  and  to  an  action  for  the 
breach  of  a  promise  of  marriage,  unless,  perhaps,  an  immediate  injury 
to  property  has  been  occasioned,  or  special  damage  has  been  set  forth 
and  proved  ;  ^  and  to  an  action  on  the  case  for  deceit  in  falsely  repre- 
senting that  the  party  was  divorced  from  his  wife,  thereby  inducing 
the  plaintiff  to  marry  him.^  • 

When  a  judgment  in  favor  of  or  against  a  dead  man  is  inadvert- 
ently rendered,  relief  may  be  had  by  a  writ  of  error  coram  nobis.* 

By  Act  of  June  13th  1836,  §  42,=  it  is  provided  that  "  the  death 
of  the  defendant  after  the  issuing  of  the  attachment  shall  not  abate  or 
otherwise  affect  the  proceeding  thereon,  but  the  same  shall  be  con- 
tinued and  concluded,  in  like  manner  as  if  such  defendant  had  lived : 
Provided,  That  notice  of  the  pendency  of  the  attachment  be  given  to 
the  executors,  administrators,  or  heirs  of  such  defendant. 
3.  Death  of  Parties  after  Suit  brought. 

At  common  law,  if  a  single  plaintiff  or  defendant  die  before  verdict 
or  judgment  by  default,  the  action  abates,  and  the  plaintiff  or  his 
executor  is  obliged  to  commence  a  new  action  against  the  defendant  or 
his  executor,  provided  the  cause  of  action  survive  to  or  against  the 
executor.*  But  in  this  State,  by  virtue  of  the  Act  of  April  13th  1791, 
§  8,'  this  circuity  of  action  is  avoided,  for  it  provides  that,  where  either 
of  the  parties  shall  die  before  final  jildgment,  his  representatives,  in 
case  the  cause  of  action  survives,  shall  have  full  power  to  prosecute 
or  defend  such  action  until  final  judgment,  and  the  defendant  is,  obliged 
to  answer  thereto  accordingly ;  and  the  court  before  whom  such  cause 
depends  must  hear  and  determine  the  same,  and  render  judgment  for 
and  against  the  representative,  as  the  case  may  retjiUire.  The  death 
may  happen  before  or  after  plea  pleaded,  before  or  after  issue  joined, 
before  or  after  verdict,  or  before  or  after  interlocutory  judgment :  and 
in  all  thes6  cases,  the  proceedings  are  to  be  exactly  as  if  the  executor 
or  administrator  were  a  voluntary  party  to  the  suit.'  An  action  is 
pending  within  the  meaning  of  this  act  from  the  time  of  issuing  the 
writ.^  If  it  be  the  plaintiff  who  has  died,  his  representative  may  make 
himself  party  by  substitution,  without  any  citation  to  the  opposite 
party.'"  But  if  he  neglect  to  do  so,  the  defendant,  on  suggesting  the 
death  of  the  plaintiff,  can,  by  scire  facias,  compel  him  to  appear,  and 
to  prosecute  or  dispose  of  the  deceased  plaintiff's  suit.^^  If  there  be 
no  such  representative,  the  defendant  may  raise  one  in  the  same  man- 
ner that  a  creditor  or  plaintiff  might  raise  one.'^  This  would  be  by 
procuring  a  third  person  to  take  administration  after  notice  to  those 
nearest  in  interest  to  the  decedent,  that  the  administration  would  be 
assumed  unless  they  came  in  and  claimed  it.  When  the  plaintiff's 
representative  has  been  substituted,  the  defendant  is  obliged  to  defend 
without  further  delay  or  objection.     The  same  section  of  the  act  before 

'  Nicholson  v.  Elton,  13  S.  &  R.  415.  »  1  Gallison  164 ;  Gemmil  ».  Butler, 

^  Lattimore  v.  Simmons,  13   S.  &  R.  4  Barr  232. 

183.  9  1  Dane's  Abr.  c.  29,  a.  7,  I  3. 

»  Grim  V.  Carr's  Adm'rs,  7  Casey  533.  "  Vide  post,  §  3,  as  to  the  marriage  of 

*  Hurst  V.  Fisher,  1  W.  &  S.  441 ;  see  a  substituted  administratrix. 

Worder  v.  Tainter,  4  Watts  281.  "  Reist  v.  Heilbrenner,  11    S.   &  R. 

5  Purd.  Dig.  355,  Pamph.  L.  615.  132. 

•  2  Arohb.  Pr.  263.  "  Ibid. 
'  3  Smith's  Laws  30. 
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quoted,  provides  that  "  if  such  executor  or  administrator,  having  been 
duly  served  with  a  scire  facias  or  citation,  from  the  office  of  the  clerk 
of  the  court  where  such  suit  is  depending,  sixty  days  before  the  meet- 
ing thereof,  shall  neglect  or  refuse  to  become  a  party  to  the  suit,  the 
court  may  render  judgment  against  the  estate  of  the  deceased  party, 
in  the  same  manner  as  if  the  executor  or  administrator  had  voluntarily 
made  himself  a  party  to  the  suit." ' 

_  By  the  Act  of  April  16th  1827,^  the  service  of  the  scire  facias  or 
citation  may  be  made  in  time  twenty  days  before  the  meeting  of  the 
court. 

_  The  Act  of  24th  of  February  1834,  §  26,^  makes  the  following  pro- 
visions on  the  subject : — 

The  executors  or  administrators  of  any  person  who  at  the  time  of 
his  decease  was  a  party,  plaintiif,  petitioner,  or  defendant,  in  any 
action  or  legal  proceeding  depending  in  any  court  of  this  common- 
wealth, shall  have  full  power,  if  the  cause  of  action  doth  by  law  sur- 
vive to  them,  to  become  party  thereto,  and  prosecute  or  defend  such 
suit  or  proceeding  to  final  judgment  or  decree,  as  fully  as  such  dece- 
dent might  have  done  if  he  had  lived ;  and  if  such  plaintiff  or  peti- 
tioner die  after  judgment  or  decree  in  his  favor,  his  executors  or 
administrators  may  proceed  to  execution  thereupon,  as  such  plaintiff 
or  petitioner  might  have  done  if  he  had  lived.* 

The  court  in  which  any  action  or  legal  proceeding  may  be  depending 
as  aforesaid,  shall  have  power  to  require,  by  a  writ  of  scire  facias, 
such  executors  or  administrators,  within  twenty  days  after  the  service 
thereof,  to  become  party  to  such  action  or  proceeding,  or  to  show 
cause,  at  the  next  succeeding  term,  why  they  should  not  be  made  party 
thereto,  by  judgment  of  the  court,  and  further  proceedings  be  had  in 
such  action  or  proceeding ;  but  in  every  such  case,  the  executors  or 
administrators,  who  shall  become  party  as  aforesaid,  shall  be  entitled 
to  the  continuance  of  such  action  or  proceeding  during  one  term.  §  27. 

By  Act  of  May  5th  1854^  it  is  provided  that  "  in  suits  now  pending, 
or  hereafter  to  be  brought,  in  the  courts  of  this  State,  if  the  plaintiff 
be  dead,  or  shall  die  during  the  pendency  thereof,  and  no  letters  of 
administration  or  testamentary  have  been  or  shall  be  taken  out  in 
this  State,  within  one  year  after  the  suggestion  of  the  death  of  said 
party  upon  the  record,  it  shall  not  be  the  duty  ol*  the  defendant  to 
raise  an  administrator  for  the  purpose  of  prosecuting  the  same,  but  the 
said  suits  shall  abate,  and  the  prothonotary  of  the  proper  court  shall 
make  an  entry  accordingly :  Provided,  That  the  court  shall  direct  a 
notice  to  be  served  on  the  executors  or  next  of  kin  of  the  decedent 
entitled  to  administration,  one  month  before  such  entry  shall  be  made, 
of  which  notice  afiidavit  shall  be  made  and  filed." 

If  the  representative  of  a  party,  who  has  died  pendente  lite,  appears 
and  goes  on  to  trial  without  a  scire  facias,  it  is  too  late  after  verdict 
for  the  adverse  party  to  object  the  want  of  a  sci.  fa.^ 

'  See  the  Act  of  1834,  post.  against  his  personal  representatives  by 

^  Purd.  Dig.,  Pamph.  L.  444.  virtue  of  this  act :  Muller  v.  Wilson,  12 

8  Purd.  Dig.  286,  Pamph.  L.  77.  Harris  114. 

"  Where  the  defendant  died  after  the         *  Purd.  Dig.  28,  Pamph.  L.  570. 
commencement  of  the  action,  and  before         '  3  Marsh.  Ken.  Rep,  360. 
trial,  the  suit  did  not  abate,  but  survived 
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Where  no  declaration  has  heen  filed  in  the  plaintiff's  life,  and  the 
suit  is  continued  after  his  death  under  this  act,  it  must  be  filed  in  the 
name  of  the  original  party.'  The  reason  of  this  rule,  which  is,  that 
the  declaration  refers  to  the  first  term,  when  the  suit  was  commenced, 
will  apply  to  cases  arising  under  the  other  Acts  of  Assembly  hereafter 
mentioned,  which  provide  for  the  death  of  a  plaintiif  pending  suit.  The 
act  further  provides,  that  "  the  executor  or  administrator,  who  shall 
become  a  party  as  aforesaid,  shall,  upon  motion  to  the  court,  where  the 
suit  is  depending,  be  entitled  to  a  continuance  of  the  same  until  the 
Bext  term  or  time  of  holding  the  said  court."  The  other  party  is  not 
entitled  to  a  continuance  in  case  the  executor  or  administrator  come  in 
voluntarily  without  a  scire  facias,  and  be  disposed  to  proceed  to  trial 
immediately,  as  he  may,  if  he  pleases.  But  that  party  may  insist  on 
the  production  of  his  letters  testamentary,  before  the  order  of  the  court 
permitting  him  to  be  a  party :  if,  however,  the  order  be  made,  it  is 
then  too  late  for  the  opposite  party  to  contest  the  fact  of  his  being 
executor,  or  to  require  oyer  of  the  letters  testamentary,  unless  it  has 
taken  place  improperly,  and  by  surprise  on  the  court.^ 

If  the  party  die  for  whose  use  an  action  is  brought  in  the  name  of 
another,  his  death,  it  seems,  would  be  no  reason  for  a  continuance,  on 
the  application  of  the  executor  or  administrator  of  such  party ;  but  if 
the  defendant  object  to  proceeding  to  trial  on  the  ground  that  there  is 
no  party  on  the  record  responsible  for  costs,  the  court  may  in  the 
exercise  of  their  discretion  continue  the  cause  until  such  party  is  intro- 
duced.^ A  refusal  by  the  court,  however,  to  continue,  is  not  properly 
the  subject  of  a  writ  of  error,  and  it  must  be  a  flagrant  case,  a  great 
and  final  injury  to  the  party,  to  induce  the  Supreme  Court  to  reverse 
on  such  writ,  even  if  they  might  incline  to  the  opinion  that  the  judge 
ought  to  have  acted  otherwise.^ 

As  under  our  act  the  practice  has  been  to  suggest  the  death  of  the 
party,  and  where  the  executors  or  administrators  wish  to  become  par- 
ties, to  have  their  names  entered  on  the  record  without  the  judgment 
of  the  court,  if  the  adverse  party  be  dissatisfied  with  the  substitution, 
it  is  his  course  to  apply  to  the  court,  to  have  the  name  of  the  substi- 
tuted representative  stricken  off;  for  if  he  neglects  it,  his  neglect  will 
amount  to  an  acquiescence.^ 

In  an  action  or  assault  and  battery,  if  the  plaintiff  die  after  an 
appeal  by  the  defendant  from  an  award  of  arbitrators  in  favor  of  the 
plaintiff,  his  representatives  cannot  be  substituted,  and  the  award  is  at 
an  end." 

If  the  defendant  in  an  action  of  trover  die  pending  the  suit,  the 
action  dies  with  him,  and  his  executors  or  administrators  cannot  be 
substituted  under  the  Act  of  the  13th  April  1791.''  If  by  possibility, 
however,  a  case  should  occur  in  which  there  was  originally  no  other 
remedy  than  for  the  tort,  and  no  action  ex  contractu  could  be  elected 
by  waiving  the  tort,  it  seems  the  former  remedy  might  survive.*     So, 

1  1  Yeates  324.  '  Henoh  v.  Metzer,  6  S.  &  R  272 

^3Cranohl93  8  lyd.     In  the  case  of  Keite,  Adr.  of 

»  Christine  v.  WhitehiU,  16  S.  &  R.  98.     Kennedy  v.  Boyd,  16  S.  &  R.  300,  Ro- 

l]^\^-      „  -,.,„„„  °^^^'  '^■'  ™akes   these  remarks  on' this 

iritz  V.  Jlivans,  13  S.  &  R.  16  ;  Gem-  decision,  without  venturing  to  deny  the 

mill  P.  Butler  4  Barr  232.  authority  of  that  case  ;  Heuch  v.  Metzer. 

«  JJ '  !ur  1'.  Ombehower,  10  S.  &  R.  31.  6  S.  &  R.  272.     "  I  may  be  permitted  to 
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too,  if  the  defendant  in  an  action  for  a  breach  of  promise  of  marriage 
dies,  the  action  does  not  survive  against  the  executors.'  In  cases, 
liowever,  wherein  such  breach  occasioned  an  immediate  injury  to  pro- 
perty, or  special  damage  is  set  forth  in  the  declaration,  and  proved,  it 
is  a  question  whether  the  action  would  not  so  survive.^ 

As  will  presently  be  more  fully  seen,  it  is  a  familiar  principle  that 
the  surviving  parties  to  an  action  are  alone  competent  to  litigate  it ; 
hence,  the  representatives  of  a  deceased  defendant  cannot  be  brought 
in  by  sci.  fa.^ 

The  confession  of  a  judgment  by  a  defendant- in  a  pending  suit,  after 
the  death  of  the  plaintiff,  and  before  substitution  of  his  representatives, 
is  void,  both  as  regards  the  representatives  of  the  plaintiff,  and  any 
third  person  who  may  be  collaterally  interested  in  the  payment  of  the 
same.* 

A  judgment  rendered  against  a  defendant  after  his  death,  who  died 
pending  the  suit,  is  at  most  only  voidable ;  and  the  rule  is  the  same  in 
the  case  of  a  judgment  rendered  against  one  who  died  before  the  com- 
mencement of  the  action,  but  from  the  sheriff's  return  to  the  original 
writ,  appeared  to  be  alive  at  the  time.' 

By  section  3d  of  the  Act  of  13th  April  1807,  "  no  writ  of  eject- 
ment shall  abate  by  reason  of  the  death  of  any  plaintiff  or  defendant, 
but  the  person  or  persons  next  in  interest  may  be  substituted  in  the 
place  of  the  plaintiff  or  defendant  who  shall  have  died  peiiding  the 
writ.^  Under  this  section,  in  case  of  the  death  of  a  party  in  eject- 
ment, the  person  next  in  interest  may  be  compelled  to  appear,  on  a 
rule  to  show  cause.  Thus,  the  wife  of  a  deceased  defendant  in  eject- 
ment, being  proved  to  be  in  possession,  and  to  claim  title,  was  ordered 
to  be  substituted  as  defendant.^  As  to  the  costs  preceding  the  appear- 
ance, it  seems  that  the  substituted  party  would  not  be  personally  liable 
for  them,  where  he  or  she  has  been  compelled  to  come  in.* 

By  §  4,  of  the  Act  of  April  7th  1807,"  "  no  suit  for  partition  shall 
be  abated  by  reason  of  the  death  of  any  defendant." 

As  the  foregoing  section  of  the  Act  of  13th  April  1791  is  confined 
to  personal  actions,  the  power  to  prosecute  and  defend  being  given  to 
the  executors  or  administrators  of  the  deceased  party,  and  not  to  the 
heir  or  devisee,  the  death  of  either  party  before  judgment,  in  a  real 
action,  abates  the  suit ; '"  with  the   exception  of  suits  in  partition,  as 

regret  that  such  is  the  law  of  Pennsyl-  Kennedy,  J. ;  Hurst  v.  Fisher,  1  W.  & 

vania;  and  am  unwilling  to  extend  the  S.  438. 

cases  further  than  we  are  bound  to  do  *  Purd.  Dig.  366,  4  Smith's  Laws  477. 

by   the   principle   of    State   decisions."  '  Dames  v.  Welsh,  7  S.  &  K.  203. 

In  the  principal  case,  which  was  reple-  *  See  Ibid.  203,  4. 

vin,  the  court  held  that  it  did  not  abate  °  Purd.  Dig.  773,  4  Smith's  Laws  400. 

by  the  death  of  the  defendant  in  the  re-  "  7  Wheaton  530.     It  will  he  observed 

plevin.     So,  it  seems,  in  the  case  of  the  that  in  the  course  of  this  section  cases 

death  of  defendants  in  action  on  the  case  are  cited  from  the  reports  of  the  Supreme 

for  a  conspiracy  to  defraud :  Penrod  v.  Court  of  the  United  States,  as  constru- 

Morrison,  2  Pa.  R.  131.  ing  the  Act  of  Assembly  of  Pennsylvania 

'  Lattimore  v.  Simmons,  13  S.  &  R.  relative  to  the  death  of  a  party,  when 

183.  in  fact  they  apply  solely  to  the  Act  of 

^  Ibid. ;  see  also  2  M.  &  S.  408.  Congress  of  1789,  on  the  same  subject ; 

'  Mechanics  v.  Spang,  5  Barr  113.  but  these  two  acts  are  in  substance,  and 

*  Finney   v.    Furguson,    3   W.   &    S.  almost  in  words,  alike,  with  respect  to 

413.  the  death  of  a  single  party,  and  there- 

'  Warder  v.   Tainter,  4   AVatts  281,  fore   the  cases   on   the   latter  act  may 
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was  immediately  above  seen.  It  was  therefore  held,  that  if  the  defend- 
ant in  a  writ  of  right  die  after  a  summons  served  upon  him,  without 
having  appeared  to  the  suit,  the  action  cannot  be  revived  as  to  the 
heirs  of  the  defendant,  by  rule  of  court,  and  order  thereon  ;  and  that, 
if  this  be  done,  a  judgment  taken  against  the  heirs  by  default  will  be 
reversed  on  error  brought.^ 

This  act  has  been  extended  by  the  Act  of  April  1827,  above  quoted, 
so  as  to  permit  the  substitution  of  an  administrator  de  bonis  non,  in 
the  place  of  a  deceased  administrator ;  which  could  not  before  be 
done.^ 

By  the  Act  of  February  24th  1834,  §  32,^  no  suit  is  to  abate  by 
reason  of  the  death  of  administrators,  executors,  trustees,  or  assignees, 
at  the  time  of  suit  brought,  or  during  the  pendency  thereof ;  but  the 
same  may  be  proceeded  in  to  final  judgment,  by  their  legal  representa- 
tives, upon  making  the  proper  suggestions  on  the  record,  which  the 
case  may  require.* 

By  Act  of  March  29th  1832,  §  57,  art.  14,°  a  sequestration  shall  not 
abate  by  the  death  of  the  complainant  or  defendant. 
4.  Death  of  One  of  several  Oo-partieg. 

In  actions  wherein  there  are  two  or  more  plaintiffs  or  defendants,  and 
some  of  them  die,  if  the  cause  of  action  survive  to  or  against  the 
others,  the  action  does  not  abate  ;  but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed  at  the  suit  of  or  against  the  sur- 
vivors.*  The  death  in  this  case  may  be  (and  such  is  the  English 
practice)  suggested,  and  if  it  occur  before  issue  joined,  at  the  com- 
mencement of  the  next  pleading,  and  of  course  appears  upon  the  face 
of  the  issue  when  made  up.'  For  this  purpose,  forms  are  exhibited  in 
their  books  of  precedents,  of  suggestions  of  death  by  surviving  parties, 
in  the  commencement  of  their  respective  pleadings.*  But  if  it  happen 
after  issue  joined,  it  will  be  sufficient  to  suggest  it  by  filing  in  the 
office  of  the  prothonotary  a  paper  mentioning  the  death.  Even  after 
motion  to  set  aside  proceedings  for  irregularity,  because  one  of  two 
plaintiffs  died  before  interlocutory  judgment,  and  the  suit  proceeded 
to  execution,  in  the  names  of  both,  the  Court  of  King's  Bench  allowed 
the  surviving  plaintiff  to  suggest  the  death  of  the  other,  and  to  amend 
the  ea.  sa.  without  payment  of  costs.'  In  such  case  the  representatives 
of  the  deceased  party  cannot  be  introduced  by  sei.fa.^" 

Where  a  joint  judgment  has  been  entered  upon  a  warrant  of  attorney, 
and  it  appears  that  one  of  the  defendants  was  dead  at  the  time,  the 
court  will  set  aside  the  judgment  as  to  all." 

A  judgment  for  the  plaintiff,  upon  a  plea  in  abatement,  that  one  of 
the  defendants  was  dead  when  the  writ  issued,  is  quod  respondeat 
ouster  ;  a  general  judgment  is  erroneous.''^ 

equally  be  applied  to  illustrate  the  for-         ^  pu^d.  Dig.  767,  Pamph  L  210 
mer.     And  they  also  appear  to  apply  to         «  St.  8  &  9  W.  III.  c.  11,  B  7,  Rob. 

the  revised  Act  of  1834.  Dig.  142 

I  I  Wheatou  530.  ^'2  Arohb.  Pr.  258. 

See  1  Dane's  Abr.  c.  29,  a.  7,  §  3,         ^  gee  Tidd's  Forms. 

**  %%    A  1^-     c,n  T.       ,    -r  °  2  Arohb.  Pr.  258 ;  2  T.  R.  577. 

Purd.  Dig.  27,  Pamph.  L.  79.  ^  Mechanics  v.  Spakg,  5  Barr  113 

*  As  to  the  death  of  husband  or  wife        "  Lewis  v.  Ash,  2  Miles  110 
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In  a  suit  by  husband  and  wife  for  money  lent  by  the  wife  before 
marriage,  her  death,  after  issue  joined,  was  held  to  abate  the  suit,  as 
the  debt  was  never  vested  in  the  husband,  there  being  no  recovery  in 
her  lifetime,  and  his  claim  must  be  in  a  new  action  as  her  personal 
representative.' 

In  the  State  of  Connecticut,  it  is  held  that,  if  one  of  two  defendants 
die  before  the  writ  is  served,  though  after  its  date,  the  action  abates  as 
to  both.^  If  an  action  be  pending  against  two  who  are  jointly  and 
severally  bound,  and  one  of  them  die,  and  his  death  be  suggested  on 
the  record,  the  action  may  be  proceeded  in  against  the  survivor,  and, 
at  the  same  time,  a  separate  suit  may  be  sustained  against  the  executor 
of  the  deceased  defendant.^ 

By  the  Act  of  March  22d  1861*  it  is  provided,  that  "  in  no  case  now 
pending,  or  that  hereafter  may  be  brought  on  any  joint  contract,  note, 
debt,  or  obligation,  whether  the  same  has  been  or  may  be  commenced 
by  summons,  scire  facias,  or  otherwise,  shall  the  courts  of  this  com- 
monwealth entertain  any  plea  or  defence  upon  part  of  any  heir  or 
heirs,  executor  or  executors,  administrator  or  administrators,  that  one 
or  more  of  said  joint  obligors,  contractors,  debtors,  or  promissors,  has 
deceased  since  the  commencement  of  or  pending  suit ;  but  the  same 
shall  be  proceeded  in  to  judgment  and  execution  against  the  estate  of 
said  decedent,  as  though  the  said  suit  or  suits  had  been  commenced 
against  their  decedent  or  decedents  alone." 

5.  Death  after  Verdict. 

If  a  sole  plaintiff  or  defendant  die  Sifter  verdict  and  before  final 
judgment,  the  action  is  not  thereby  abated,  provided  it  be  such  as 
could  originally  be  brought  by  or  against  the  executor  or  administrator  ; 
but  final  judgment  may  be  taken  as  if  the  party  were  alive  within  two 
terms  after  the  verdict,  by  17  Car.  II.  c.  8  ;'  and  then  revived  by  scire 
facias,  by  or  against  the  executor  or  administrator.^ 

To  this  scire  facias,  the  latter  may  plead  plene  administravit,  no 
assets,  or  insolvency  of  the  intestate.^  No  execution  can  issue  before 
such  scire  facias  is  issued,  which,  pursuing  the  form  of  the  judgment, 
should  be  general,  as  on  a  common  judgment  recovered  by  or  against 
the  original  party  himself.^ 

So,  if  one  of  several  plaintiffs  or  defendants  die  after  verdict  and 
before  judgment,  the  action  does  not  abate  ;  but  the  death  being  sug- 
gested, on  the  record,  judgment  is  entered  by  or  against  the  survivors, 
and  execution  may  be  sued  out  accordingly.' 

6.  Death  after  Judgment  by  Default. 

If  a  sole  plaintifi"  or  defendant  die  after  judgment  by  default  and 
before  final  judgment,  the  action  shall  not  abate,  if  it  be  such  as  might 
originally  be  prosecuted  by  or  against  the  executors,  fee.;'"  but  the 
judgment  may  be  revived  by  scire  facias  and, the  parties  thereon  pro- 
ceed to  final  judgment.''  And  the  Court  of  King's  Bench  in  such  a 
case  have  referred  it  to  the  master,  to  compute  principal  and  interest 

>  6  Barn.  &  Cress.  253.  702 ;  1  Taunt.  385 ;  7  Taunt.  571. 

2  1  Root  486.  '  1  Gall.  160. 

3  3  Pickering  15.  ^  Ibid. 

*  Purd.  Dig.  28,  Pamph.  L.  186.  »  2  Archb.  Pr.  258,  263-4. 

*  Rob.  Dig.  369.  ""  See  4  Taunt.  884. 
6  2  Archb.  Pr.  263,  78  ;  see  4  Taunt.        "  2  Archb.  Pr.  79. 
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on  a  bill  of  exchange,  during  the  same  term  in  which  the  plaintiff  died 
without  a  scire  facias;  because  the  final  judgment  would  be  signed  as 
of  the  same  term,  and,  having  relation  to  the  first  day  of  it,  would 
appear  to  have  been  signed  before  the  plaintiff's  death.'  Under  this 
authority,  there  would  seem  to  be  no  objection,  if  our  courts  would  not 
thus  refer  the  assessment  of  damages  to  the  prothonotary,  to  execute  a 
writ  of  inquiry -the  same  term  in  which  the  plaintiff  died,  and,  taking 
final  judgment,  the  same  relation  would  exist  to  the  first  day  of  the 
term  as  in  the  preceding  case,  and  it  would  appear  to  have  been 
obtained  before  the  plaintiff's  death. 

So,  if  one  of  several  plaintiffs  or  defendants  die  after  judgment  by 
default  and  before  final  judgment,  the  action  does  not  abate  ;  but  the 
death  being  suggested  on  the  record,  the  actions  proceed  by  or  against 
the  survivors.^ 

7.  Death  after  Final  Judgment,  hut  before  Execution. 

If  a  sole  plaintiff  or  defendant  die  after  final  judgment  and  before 
execution,  the  action  is  not  thereby  abated  ;'but  the  judgment  must  be 
■revived  by  scire  facias  by  or  against  the  executors  at  common  law. 
Before  the  Act  of  1791,  our  practice  was  strictly  conformable  to  the 
common  law.  But  under  that  act,  although  it  embraces  only  actions 
pending,  the  practice  under  it,  to  substitute,  where  the  party  desired 
it,  without  the  formality  and  expense  of  a  writ,  led  to  a  similar  prac- 
tice with  regard  to  judgments,  which  has  become  a  law  ;  and  the  uni- 
form course  has  ever  since  been  for  the  personal  representative  to  have 
himself  substituted  without  a  scire  facias,  and  even  without  application 
to  the  court ;  and  to  take  an  execution,  when  he  is  in  other  respects 
entitled  to  it.  The  defendant  may,  on  motion,  avail  himself  of  every 
defence  which  he  might  have  had  on  a  scire  facias.  If  the  person 
substituted  be  not,  in  truth,  the  legal  representative,  the  court  will,  on 
a  reasonable  ground  being  laid,  stay  the  execution,  where  one  has 
issued,  and  order  the  parties  to  appear  to  an  amicable  scire  facias. 
But  the  execution  will  not  for  this  cause  be  set  aside  as  of  course,  and 
the  lien  under  the  levy  discharged  ;  but  its  fate  will  abide  ,the  event 
of  the  issue.^ 

The  Act  of  February  24th  1834,  §  33,  prohibits  the  levying  of  an 
execution  on  the  estate  of  any  decedent  upon  any  judgment  obtained 
against  him  in  his  lifetime,  unless  his  personal  representatives  have 
been  first  brought  in  by  writ  of  scire  facias.* 

But  where  there  are  several  plaintiffs  or  defendants,  and  some  of 
them  die  after  final  judgment  and  before  execution,  execution  may  be 
sued  out  by  or  against  the  survivors  in  the  names  of  all ;  *  or,  upon 
suggesting  the  death  upon  the  record,  or  reciting  it  in  the  execution, 
the  latter  process  may  be  sued  out  by  or  against  the  survivors  by  name.' 
But  if  the  survivor  be  a  widow  at  the  time  of  the  judgment,  who  after- 
wards marries,  she  cannot  take  an  execution  in  her  own  name  but  is 
put  to  a  scire  facias,  in  order  to  introduce  her  husband.'  An  execu- 
tion sued  out  in  the  names  of  all  can  be  levied  on  the  goods  of  the 

■  1  M.  &  S.  229.  4  See  Vol.  I.  852,  Vol.  II    ch  X    ?  VI 

'  Ante,  supra,  I  3,  p.  708 ;  see  1  M.  &         ^  2  Archb.  Pr.  264.  '     '  " 

^'  ?'*n-  c.    V        moo,,  "Berryhill  v.  Wells,  5  Binn.  56;   2 

»  Deieers.  Sterling,  10  S.  &  R.  119;     Archb.  Pr  264  •  uu ,   ^ 

Fritz  V.  Evans,  13  S.  &  R.  16.  '  BerryhiU  v.  Wells,  5  Binn.  58. 
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survivor  only.'  But  it  is  otherwise  as  to  the  lands  of  the  decedent ; 
they  continue  bound  by  the  lien,  which,  under  the  statute  of  West- 
minster II.,  is  rendered  effectual  by  scire  facias  against  the  survivors 
and  the  heirs  and  terre-tenants  of  those  who  have  died,  to  show  cause 
why  the  plaintiff  should  not  have  execution  of  the  lauds  of  the  original 
parties.  "  According  to  our  practice,  as  lands  are  assets  for  the  pay- 
ment of  debts,  so  far  as  to  be  subject  to  sale  on  a  judgment  against 
the  personal  representative,  it  seems  the  executor  or  administrator  is 
substituted  for  the  heir,  and  the  terre-tenant  is  not  formally  made  a 
party  on  the  record,  but  permitted  to  come  in  on  notice,  and  defend 
pro  interesse  suo."^  Where  the  survivor  is  insolvent,  and  the  deced- 
ent has  left  no  lands,  it  must  follow  that  the  plaintiff  will  be  without 
remedy,  unless  process  is  given  to  him  against  the  personal  estate  of 
the  deceased  defendant ;  but  whether  this  may  be  had  is  not  yet  deter- 
mined. There  is  an  instance  on  record  in  which  this  was  effected,  in 
the  case  of  Stephen  Dutilh  v.  Abraham  Mason  and  Eobert  Smith, 
Supreme  Court,  July  1789,  in  which  was  issued  a  writ  of  scire  facias 
quare  executio  non  against  the  executors  of  a  deceased  defendant,  on 
a  judgment  in  debt  against  two,  the  survivor  being  insolvent.'  It  does 
not  appear  whether  this  writ  was  opposed  by  the  executors.  But  in  a 
subsequent  case,  it  was  said  by  Mr.  Justice  Duncan,  that  he  was  not 
entirely  satisfied  whether  in  a  case  of  actual  insolvency  of  the  sur- 
vivor, and  the  debt  being  the  proper  debt  of  the  deceased  obligor,  or 
he  did  not  come  in  as  security,  but  was  in  point  of  conscience  bound 
to  pay,  the  plaintiff  might  not,  within  the  principle  of  Lang  &  Keppele, 
take  a  general  judgment  on  the  scire  facias  issued  against  the  survivor 
and  the  personal  representatives  of  the  deceased,  above  pointed  out."* 
And  Mr.  Justice  Gibson  was  of  opinion  that  a  special  action  might, 
under  such  circumstances,  be  maintained  against  the  executor,  although 
no  proceedings  against  him,  connected  with  the  joint  demand,  to  affect 
the  personalty,  would  be  allowable.'  The  present  law  as  to  survivor- 
ship in  cases  of  partnership,  has  been  already  stated.' 

So,  where  one  of  two  or  more  joint  defendants  dies  after  an  appeal 
from  an  award  of  arbitrators,  although  his  personal  estate  is  discharged 
by  the  law  of  survivorship,  a  scire  facias  may  be  issued  against  his 
executors  to  compel  them  to  become  parties  to  the  suit,  for  the  purpose 
of  reaching  their  decedent's  land,  should  the  award  be  confirmed  on  a 
trial.'  As  to  enforcing  a  joint  judgment  by  action,  after  the  death  of 
one  of  the  plaintiffs,  the  remedy  is  debt  in  the  name  of  the  survivor. 
Therefore,  an  action  on  a  judgment  obtained  by  husband  and  wife,  for 
a  debt  due  to  the  husband  in  his  own  right,  must,  after  the  death  of  the 
husband,  be  brought  in  the  name  of  the  wife,  as  surviving  plaintiff,  and 
not  in  the  name  of  the  administrator  of  the  husband.  But  the  court 
will  protect  the  rights  of  creditors  and  others  who  are  shown  to  be 
equitably  interested  in  the  judgment.^ 

'  2  Saund.  50,  k.  72,  k.  o.  '  Beed  ».  Garyiu,  7  S.  cSc  R.  355. 

2  Commonwealth  v.  Miller's  Admin.,  "  Gibson  v.  Todd,  1  Kawle  452.     See 

8  S.  &  R.  457.  Glass  v.  Stewart,  10  S.  &  R.  224.    As  to 

*  1  Hall's  Jour.  Jurisp.  248,  where  the  death  of  a  party,  plaintiff  or  defend- 
the  form  is  given.  ant,  in  error,  or  one  of  them  where  there 

*  Reed  v.  Garvin's  Executors,  7  S.  &  are  several,  under  the  practice  of  Penn- 
R.  364,  sylvania,  see  Vol.  I.  691.      See  also  6 

6  Ibid.  Wheat.  260,  for  the  rule  and  practice  in 

*  Ante,  ch.  XIII.,  p.  623.  the  Supreme  Court  of  the  United  States. 
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The  death  of  a  defendant  is  a  discharge  of  the  bail  to  the  sheriif.' 
Bail  in  error  are  liable,  notwithstanding  the  death  of  their  principal. 


SECTION   II. 

OF   THE   INSOLVENCY   OP   PARTIES. 

If  a  plaintifiF,  pending  the  action,  become  insolvent,  his  assignees,  if 
they  continue  the  action,  must  proceed  in  it  in  the  bankrupt's  name  to 
final  judgment,  or,  in  case  of  error  brought,  to  affirmance  of  the  judg- 
ment, and  then  they  may  sue  out  a  scire  facias  to  make  themselves 
parties,  in  order  to  have  execution,  according  to  the  strict  English 
practice  ;^  we  say  strict,  because  it  does  not  seem  to  be  indispensable 
even  in  that  practice ;  for  where  execution  was  taken  out  in  the  name 
of  a  bankrupt,  without  a  scire  facias  being  sued  out  by  the  assignees, 
the  Court  of  King's  Bench  refused  to  set  aside  the  proceedings.^  The 
most  usual  course  in  our  practice  is  to  have  the  action  marked  to  the 
use  of  the  assignees  upon  the  record,  both  where  they  act  under  a 
voluntary  assignment,  or  an  assignment  made  under  the  insolvent  laws. 
And  where  a  suit  is  brought  in  the  name  of  A.  for  the  use  of  another 
who  is  discharged  as  an  insolvent  debtor  pending  the  action,  the  court 
will  permit  such  action  to  be  marked  to  the  use  of  the  latter's  assignees 
at  the  trial  of  the  cause.^ 

If  a  defendant  become  an  insolvent,  and  obtain  his  discharge  before 
his  bail  is  fixed,  the  bail  is  thereby  discharged ;  and  the  same  as  to 
bail  to  the  sheriff.^ 

By  Act  of  June  16th  1836,  §  22,'  no  action  or  other  legal  proceed- 
ings instituted  by  any  such  insolvent  debtor,  and  pending  at  the  tin\e 
of  the  appointment  of  a  trustee  or  trustees,  as  aforesaid,  shall  abate 
thereby ;  but  the  same  shall  be  continued  by,  and  enure  to  the  benefit 
of,  such  trustee  or  trustees. 


SECTION   III. 

OF    THE    MARRIAGE    OF    PARTIES. 

The  marriage  of  a  feme  plaintiff  does  not  of  itself  abate  the  writ, 
and  the  objection  can  only  be  made  available  by  a  plea  in  abatement.' 
In  case  of  a  bond  with  warrant,  &c.,  the  court  will  enter  judgment  on 
motion.^ 

Its,  feme  sole  plaintiff  obtain  judgment,  and  marry  before  execution, 
a  scire  facias  must  be  brought  by  husband  and  wife,  in  order  to  make 
the  husband  a  party  to  the  judgment,  prior  to  execution.^ 

By  Act  of  April  12th  1845,  §  1,^"  it  is  provided,  that  "  no  suit  or 
other  legal  proceeding  in  any  court  of  this  commonwealth,  brought  by 

'  As  to  the  death  of  a  defendant  in  "  1  Arohb.  Pr.  102 

regard  of  its  fixing  or  discharging  his  «  Purd.  Dig.  28,  Pamnh   L  735 

hail  to  the  action,  see  Vol.  I.  32i.  '  11  Wheat    ^fl'^         f  ■     ■  •     • 

■■^  2  Wils.  372.  8  Vol  1  402 

»  3  T.  R.  437,  and  see  5  Mod.  88 ;  2  »  2  Arohb  Pr  82 

^tngfaha'l-.  Hall.  11  S.  &  E.  78:  '"  ^^''-  ^^^^  ''•  ^^-^"^^  ^-  '''■ 
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z  feme  sole,  now  or  hereafter  pending,  shall  abate  by  the  marriage  of 
the  plaintiff  or  petitioner,  contracted  after  the  commencement  of  the 
same ;  but  the  husband  of  such  plaintiflP  or  petitioner  shall  have  the 
power  to  become  a  party  thereto,  and  prosecute  the  same  to  final 
judgment  or  decree." 

If  the  administratrix  of  the  plaintiff  in  whose  name  the  suit  had 
been  continued  upon  the  death  of  the  intestate  after  issue  joined,  inter- 
marry, and  such  intermarriage  be  pleaded  puis  darrein  continuance, 
the  original  suit  is  not  thereby  abated,  and  a  scire  facias  may  issue,  to 
revive  the  original  suit,  in  the  name  of  the  husband  and  administra- 
trix, as  the  personal  representatives  of  the  intestate,  in  order  to  enable 
her  to  prosecute  the  suit  to  final  judgment.^  We  have  before  seen^ 
that  the  representative  of  a  deceased  plaintiff  may  substitute  himself 
or  herself  without  a  scire  facias,  and  the  question  next  arises  whether 
if  such  substituted  representative  be  a  woman  and  marries,  she  and 
her  husband  may  not  likewise  substitute  themselves  without  a  scire 
facias. 

If  a  feme  sole  defendant,  after  judgment  against  her,  marry  before 
execution,  a  scire  facias  will  be  necessary  in  order  to  make  the  hus- 
band a  party  to  the  judgment.'  Where,  however,  in  such  a  case,  she 
has  separate  property,  the  plaintiff  may  proceed  to  execution  Against 
her,  without  suing  out  a  scire  facias  to  make  the  husband  a  party.*  In 
similar  cases,  too,  an  action  on  the  judgment  might,  particularly  in 
actions  before  magistrates,  be  brought  against  the  husband  and  wife. 

If  a  feme  sole  plaintiff  in  error  marry  pending  the  writ,  the  writ  is 
thereby  wholly  abated. °  The  cases  in  which  a  married  woman  may  be 
treated  as  a.  feme  sole,  have  been  already  considered.* 

»  2  Wheat.  111.  •  4  East  521 ;  3  M.  &  S.  557. 

2  Ante,  546-7.  '  1  Archb.  Pr.  216. 

'  Ibid.  «  Ante,  ch.  XI.,  J  8,  p.  686. 


CHAPTER    XIV. 

OF  AMENDMENTS. 


1.  When,  by  whom,  and  on  what  Terms. 
P.  719. 

Liberally  permitted. 

In  wliat  court  to  be  made. 

Terms. 

Amendments  at  common  law. 

2.  Statutes  of  Amendment.  P.  721. 
Must  be  something  to  amend  by. 
After  verdict. 

Statute  32  Hen.  Vm. 
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dict. 
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Judgment. 
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Act  of  1818. 
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Act  of  1858. 
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5 .  Amendment  after  Error.     P.  749. 

6.  Amendment   in    Proceedings   in  Equity. 
P.  750. 

Act  of  1864. 

7.  Amendment  in  Proceedings  in  Municipal 
Liens.     P.  750. 

Act  of  1858. 


1.    When,  hy  whom,  and  on  what  Terms. 

At  any  time  before  judgment,  the  proceedings  may  be  amended  by 
the  court,  upon  application,  and  calling  on  the  opposite  party  or  attor- 
ney to  show  cause  why  the  applicant  should  not  have  leave  to  amend ; 
and  the  rule  is  afterwards  made  absolute  or  discharged,  as  in  other 
cases  of  rules  to  show  cause. 

Liberally  permitted. — Amendments  are  with  us  liberally  permitted, 
where  the  justice  of  the  case  requires  them,  and  no  injury  is  thereby 
inflicted  on  the  adverse  party.'  Where  this  discretion  has  been  exer- 
cised in  the  conduct  of  a  cause  depending  in  the  Common  Pleas,  the 
Supreme  Court  will  not  interfere,  unless  it  be  apparent  a  plain  mistake 
has  been  committed.^     And  the  regularity  of  an  amendment  made  by 


'  Steffy  V.  Carpenter,  1  Wright  41. 
'  Weidner  v.  Matthews,  1  Jones  340; 


see  Benner  v.  Fray,  1  Binn.  369  ;  Bailey 
V.  Musgrave,  2  S.  &  R.  219. 
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a  court  of  competent  jurisdiction  of  its  own  records  cannot  be  inquired 
into  collaterally.' 

In  what  Court  to  he  made. — After  error  brought  on  a  judgment  of 
the  District  Court  or  Common  Pleas,  the  application  for  leave  to 
amend  may  be  made  in  each  of  those  courts,  whilst  the  record  remains 
in  it,  though  the  writ  of  error  has  been  shown  to  the  court ;  ^  but  when 
it  has  been  sent  up  to  the  Supreme  Court,  the  application  should  be 
made  there.'  The  grounds  upon  which  an  amendment  will  be  permitted 
there,  will  be  stated  hereafter.  That  court  has  permitted  a  record  to 
be  sent  back,  in  order  that  the  defendant  in  error  might  obtain  an 
amendment  ;^  but  in  a  more  recent  case,  the  same  court  refused  to 
send  a  record  back  to  be  amended,  and  said  that  "  sending  back  a 
record  to  be  amended,  is  always  matter  of  discretion ;  and  if  there  be 
a  mere  clerical  error,  there  would  be  no  difficulty  in  sending  it  back, 
or  in  considering  it  as  amended,  without  sending  it  back."  * 

When  leave  is  given  to  amend,  the  court  considers  the  amendment 
to  have  been  made  ;  as  when,  on  appeal  from  a  justice  of  the  peace,  the 
narr.  was  against  A.  B.  &  Co.,  and  the  court  gave  leave  to  amend,  so 
that  the  party  defendant  should  be  "  C.  D.,  trustee  for  A.  B.  &  Co.," 
but  the  narr.  was  never  actually  amended ;  and  the  judgment  was 
against  "  C.  D.,  trustee,  &c. ;"  it  was  held  that  there  was  no  variance.'^ 

The  common-law  power  of  the  courts  is  adequate  to  the  amendment 
of  the  record,  by  transferring  to  the  proper  cause  proceedings  which 
had  been  misplaced  by  an  undiscovered  blunder  of  the  clerk,  which,  if 
it  led  no  one  into  a  surprise  that  induced  him  to  slip  his  time  for  the 
exercise  of  a  right,  gives  no  one  a  right  to  complain  of  the  correction 
of  it.^ 

There  is  no  difference,  in  respect  to  amendments,  between  penal  and 
other  actions.' 

Terms. — The  court,  upon  granting  leave  to  amend,  may  oblige  the 
party  applying  to  submit  to  such  equitable  terms  as  may  be  necessary 
to  prevent  the  opposite  party  from  being  prejudiced  by  the  amend- 
ment ; '  but  they  will  not  fetter  the  granting  of  amendments  to  effect 
justice  with  conditions,  except  in  extraordinary  cases.'"  If  the  amend- 
ment be  made  at  the  trial,  it  is  without  payment  of  costs;"  in  other 

'  Hamilton   v.   Seitz,    1    Casey  227  ;  assigned  as  cause  of  demurrer  the  want 

Cromwell  v.  Bank,  2  Wallace,  Jr.  586.  of  the  usual  and  formal  breach.     This 

''  Fury  V.  Stone,  2  Dallas  184,  s.  c. ;  defect  the   plaintiff  now  asks  leave  to 

1  Yeates  186;  Addis.  114.  amend. 

»  Berryhill  v.  Wells,  5   Binn.  60  ;  4        In  general,  there  is  no  difference  as  to 

Xeates  479.  the  practice   of    allowing   amendments 

*  Spackman  v.  Byers,  6  S.  &  K.  385.  between  penal  and  other  actions  Ben- 
«  8  S.  &  R.  134,  135.  net,  q.  t.,  v.  Smith,  1  Burr.  402 ;  1 
'  Seitz  V.  Buffum,  2  Harris  71.  Chitty's  PI.  358  ;  Jones,  q.  t.,  v.  Ross,  2 
'  Sweeny  v.  Delany,  1  Barr  320.  Dallas  148.     And  in  Pennsylvania  it  is 

*  Emanuel,  qui  tarn,  v.  Maulsby,  D.  now  a  matter  of  right,  for  the  Act  of 
C  Saturday,  March  11th  1848.  Two  21st  March  1806,  ?  6,  makes  no  excep- 
cases.  Rule  to  show  cause  why  plaintiff  tion  in  favor  of  such  actions.  GrifSth  u. 
should  not  amend  his  narr.  Per  curiam.  Eshelman,  4  Watts  55  ;  Megargell  v. 
It  appears  by  the  original  declarations  Hazleton  Coal  Co.,  8  W.  &  S.  347.  Rule 
in  these  two  cases  that  they  are  qui  tarn  absolute. 

actions,  instituted  to  recover  the  penalty  '  2  Burr.  756  ;  2  Arohb.  Pr.  930-31. 

given  by  the  2d  section  of  the  Act  of  ">  1  Binn.  487. 

March  2d  1723,  for  taking  more  than  "  2  Archb.  Pr.  231;  and  see  5  Binn. 

legal  interest.     The  defendant  has   de-  33. 

murred  to   both   narrs.   specially,   and 
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cases  it  is  allowed  usually  upon  the  payment  of  costs,  particularly  if 
the  error  or  mistake  have  arisen  from  the  default  of  the  party,  and  not 
from  the  misprision  of  any  of  the  officers  of  the  court.  But  if  the 
amendment  be  made  after  error  brought,  it  is  usually  upon  payment 
of  costs  of  the  proceedings  in  error,  provided  the  plaintiff  proceed  no 
further  in  his  writ  of  error,  after  notice  of  the  amendment.^ 

Amendment  of  narr.,  by  increasing  the  damages,  does  not  necessarily 
entitle  defendant  to  a  continuance  and  payment  of  costs  of  term  by  the 
plaintiff,^  and  it  is  the  subject  of  a  discretion  not  to  be  reviewed  on 
error.' 

Amendments  at  Common  Law. — At  common  law,  the  court  may 
amend  in  all  cases,  whilst  the  proceedings  are  in  paper,  that  is,  until 
judgment  signed,  and  during  the  term  in  which  it  is  signed  ;  for,  until 
then,  the  proceedings  are  considered  as  only  in  fieri,  and,  consequently, 
subject  to  the  control  of  the  court.*  And  there  is  no  difference  in  this 
respect  between  penal  and  other  actions  ;°  and  the  court  will  accord- 
ingly permit  the  plaintiif  in  a  penal  action  to  amend,  even  after  the 
time  limited  for  bringing  another  action,  provided  there  have  been  no 
unnecessary  delay  upon  his  part,  and  that  the  amendment  required 
introduce  no  new  cause  of  action.^ 

After  the  term  of  which  judgment  is  signed,  the  pleadings,  &c.,  it 
used  to  be  thought,  could  not  be  amended  at  common  law,  but  by  virtue 
of  the  statutes  of  amendments  only  ;'  but  this  notion  is  now  exploded, 
the  discretion  of  the  court  being  held  to  be  unrestrained  by  the  con- 
fines of  the  term.^ 

Where  no  objection  appears,  by  the  record,  to  have  been  made  to  an 
amendment  to  the  narr.,  acquiescence  in  it  will  be  presumed.'  The 
court  may  order  proceedings  entered  in  one  case  by  mistake,  to  be 
transferred  to  another.'" 

How  far  a  party  may  amend  after  judgment  on  demurrer,  has  been 
already  considered.'' 

2.  Statutes  of  Amendment. 

Amendments  by  statute  may  be  made  in  this  State,  both  under  the 
British  statutes,  and  the  6th  section  of  the  Act  of  Assembly  of  Penn- 
sylvania, passed  in  March  1806.'^ 

By  the  former,  no  process  shall  be  annulled  or  discontinued,  for  the 
misprision  of  the  clerks,  in  writing  a  syllable  or  word''  too  much  or 
too  little  ;  but,  as  soon  as  the  mistake  is  perceived,  it  shall  be  amended 
in  due  form.'*  And  the  justices  before  whom  the  record  is  made,  or 
shall  be  depending  by  way  of  error  or  otherwise,  may  amend  the  same 
as  well  after  as  before  judgment,  in  the  same  manner  as  they  might 
have  done  by  the  above  statute  before  judgment."^  So,  the  court  may 
amend  whatever  seems  to  them  to  be  the  misprision  of  the  clerks,  in 

>  Barnes   17 ;   2  Ld.   Raym.   897 ;  3  ris  276. 

Lev.  361 ;  see  4  Taunt.  588.  °  Wilson  ».  Jamieson,  7  Barr  126. 

^  Faunce  v.  Lesley,  6  Barr  121.  '°  Sweeny  v.  Delany,  1  Barr  321. 

»  Tassey  v.  Church,  4  W.  &  S.  465.  "  See  ante.  Vol.  I.  492 ;  see,  also,  Ste 

•  2  Burr.  756 ;  Sayer  285 ;  3  Bl.  Com.  phens  v.  Myers,  2  Jones  302,  and  post, 

407  ;  Brooks  v.  Miller,  1  Grant  202.  724. 

"  1  Doug.  114.  "  Purd.  Dig.  46,  4  Smith's  Laws  328. 

«  2  Archb.  Pr.  231 ;   6  T.  R.  543.  "  8  Co.  157,  a. 

'  Co.  Litt.  260 ;  see  2  Str.  1011.  "  14  Ed.  3,  st.  1,  c.  6. 

"  Khoads  u.   Commonwealth,  3    Har-  '*  9  Ed.  5,  st.  1,  c.  4. 
VOL.  II. — 46 


722  AMENDMENTS. 

any  record,  process,  word,  plea,  warrant  of  attorney,  writ,  panel,  or 
Return,  which  may,  for  the  time,  be  before  them,  so  that  no  judgment 
shall  be  reversed  by  reason  of  such  misprision.'  So,  they  may  amend 
for  the  misprision  of  the  clerks,  and  also  of  other  oiBcers,  such  as 
sheriffs,  coroners,  &c.,  defects  in  any  record,  process,  or  return  before 
them,  by  way  of  error  or  otherwise,  in  writing  a  letter  or  syllable  too 
much  or  too  little.^  In  all  these  cases  there  must  be  something  to 
amend  by. 

Mustbe  something  to  amend  by. — This  rule,  that,  in  amendments  under 
the  statutes  of  amendments  and  jeofails,  there  must  be  something  to  amend 
by,  applies  to  those  cases  only  in  which  it  becomes  necessary  to  obtain 
the  interposition  of  the  court  to  correct  the  defective  proceeding  ;  for, 
in  many  instances,  the  very  words  of  the  statute  amount  to  a  virtual 
amendment,  by  preventing  any  advantage  being  taken  of  the  error. 

The  Act  of  1806  above  referred  to  declares  that  "  no  suit  brought 
in  any  court  of  record  within  this  State,  shall  be  set  aside  for  inform- 
ality, if  it  appear  that  the  process  has  issued  in  the  name  of  the  com- 
monwealth against  the  defendant  for  moneys  owing  or  due,  or  for 
damages  by  trespass  or  otherwise,  as  the  case  may  be  ;  that  said  pro- 
cess was  served  on  the  defendant,  by  the  proper  officer,  and  in  due 
time  ;"  and  then  provides  for  amendment  of  the  pleadings,  as  will  be 
subsequently  recited.  So  far  the  act  only  appears  to  apply  to  process 
in  personal  actions. 

After  verdict. — After  verdict,  the  want  of  a  warrant  of  attorney, 
the  want  of  an  original  writ,  or  any  defects  in  form  therein,  mistakes 
and  omissions  in  pleadings,  misjoining  of  issue,  miscontinuance,  dis- 
continuance, misawarding  of  jury  process,  are  aided  by  the  several 
statutes  ;'  and  the  same  defects  are  now  aided  after  judgment  by  con- 
'fession,  nil  dicit,  or  non  sum  informatus,  by  st.  4  &  5  A.  c.  16,  §  2, 
"  so  as  there  be  an  original  writ  and  warrants  of  attorney  duly  filed." 
Also,  all  defects  in  writs,  original  or  judicial,  are  aided  after  verdict 
by  St.  5  G.  I.  c.  13.  These  several  statutes  will  be  more  particularly 
noticed  in  the  next  section. 

Stat.  Eenry  VIII.— Oi  these,  the  stat.  32  Hen.  VIII.  c.  80,  ex- 
tends to  penal  actions  ;*  but  there  is  a  proviso  in  the  others  that  they 
shall  not  extend  to  criminal  proceedings,  nor  to  any  writ,  action,  or 
information  upon  any  popular  or  penal  statutes,  other  than  such  as  con- 
cern the  customs  and  subsidies  of  tonnage  and  poundage.*  As  has 
already  been  seen,  there  is  no  difference  in  this  respect  in  our  practice 
between  penal  an'd  other  actions.' 

Although  in  some  of  these  statutes  the  court  are  directed  to  amend 
the  defect,  yetan  actual  amendment  is  never  made,  but  the  benefit  of 
the  acts  is  attained  by  the  court's  overlooking  the  exception.'  And  for 
this  reason,  if  error  be  brought  for  any  defect  aided  by  these  statutes, 
no  costs  are  given  to  the  plaintiif  in  error,  even  although  the  amend- 
ment be  made  ;  for  the  court  might  have  given  judgment  on  the  writ 

^  ,,;  8  Hen.  6    c.  12;  see  1  T.  E.  783,  •  Str.  1227;  1  Doug.  115. 

'  151 ;  Willes  125.  5  2  Archb.  Pr.  233 

'  8  Hen.  6,  c.  15.  e  j^^^f^^  ^20. 

»  32  Hen.  VII.  c.  30 ;  18  Eliz.  c.  14 ;  '3  Bl.  Com.  407  •  2  Archb    Pr  2'i-i  ■ 

'■"'  V\  %  'I'  l^t  \l^  "  ^-  "■  "•  ^'  ^"*  ^««  ^"^^'^  ^^  Plead.  18                 ^^ ' 
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of  error,  without  making  the  amendment,  in  the  same  manner  as  if  the 
amendment  had  been  actually  made.' 

The  6th  section  of  the  Act  of  1836"  confers  upon  the  District  Court 
of  this  county  extensive  powers  of  amendment  in  cases  pending  in  it. 

Hou"  far  errors  in  names  of  parties  can  be  cured,  will  be  subsequently 
considered.' 

3.  What  defects  are  aided  at  Common  Law. 

When  there  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  in  form,  which  would  have  been  a  fatal  objec- 
tion upon  demurrer  ;  yet  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give  the  verdict,  or  the  jury 
would  have  given  it ;  such  defect,  imperfection,  or  omission  is  cured 
by  verdict  at  common  law,  or,  in  the  phrase  often  used  upon  the  occa- 
sion, such  defect  is  not  a  jeofail  after  verdict.* 

Acts  of  Opposite  Party. — Mistakes  and  defects  in  proceedings  are 
also  often  aided  by  the  acts  of  the  opposite  party.  Thus,  where  a  de- 
claration is  defective  in  point  of  form,  the  defect  is  frequently  cured 
by  the  defendant  in  his  plea,  admitting  that  which  was  omitted  or 
defectively  stated  in  the  declaration ;  for,  by  admitting  it,  he  waives 
all  objections  to  the  omission  or  defective  statement.  So,  too,  a  defect 
in  the  plea  may  be  aided  by  the  replication  ;  and  one  in  the  latter  form 
of  allegation  by  the  rejoinder.'^ 

4.  What  Defects  are  aided  in  Particular  Cases. 

(1.)  Process. — English  Statutes. — In  the  English  practice,  the 
want  of  a  warrant  of  attorney  is  aided  after  verdict,  by  18  Eliz.  c.  14, 
although  not,  perhaps,  after  judgment  by  default.^  If,  however,  error 
be  brbught  for  want  of  a  warrant  of  attorney,  after  judgment  by  default, 
the  opposite  attorney  should  file  his  warrant,  and  have  it  returned  on 
the  certiorari,  which  the  Court  of  Error  will  issue,  if  he  there  allege 
diminution.^  Any  mistake  or  defect  which  can  be  attributed  to  the 
misprision  of  the  clerks,  may  be  amended  even  after  error  brought,  by 
8  H.  VI.  c.  12.  Thus,  the  court  allowed  of  amendment  in  the  surname 
of  the  attorney,  and  in  the  addition,  in  order  to  make  the  warrant  cor 
respond  with  the  declaration.* 

If  a  plaintiff  under  age  appear  by  attorney,  in  personal  actions  or 
ejectment,  it  is  aided  after  verdict  by  21  J.  I.  c.  13,  and  after  judg- 
ment by  confession  or\default,  by  4  &  5  A.  c.  16,  §  2." 

Original  process  is  amendable  through  misprision  of  the  clerk,  at  any 
time,  provided  there  be  something  to  amend  by.  Thus,  a  capias  ad 
respondendum,  which  in  this  State  is  an  original  writ,  may  be  amended 
in  the  names  of  the  parties,'"  in  the  teste,"  in  the  return,'^  and  the  like, 
provided  the  bail  are  not  to  be  prejudiced  by  the  amendment.'^     So,  the 

'  Hardw.  314.  see  1  Str.  136. 

'  Purd.  Dig.  340,  Pamph.  L.  77.  ^  1  Doug.  114,  115 ;  2  Archb.  Pr.  234. 

3  Post  724  "  2  Archb.  Pr.  234. 

*  1  Sa'und.  228,  a. ;  Steph.  on  Plead.  '»  7  T.  K.  299 ;  2  Smith  392. 

166  7  ;  1  M.  &  S.  234.  "  1  H.  Bl.  291 ;  1  B.  &  P.  342. 

5  2  Archb.  Pr.  232  ;   10  Wheat.  286.  "  5  Taunt.  853. 

«  See  4  &  5  A.  c.  16,  and  1  Wils.  85.  '«  1  Archb.  Pr.  67,  66. 
'  1  Archb.  Pr.  230 ;  2  Ibid.  233 ;  and 
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court  may  permit  amendments  of  writs  of  summons,  though  they  will 
not  force  it.^ 

The  consequences  of  a  defect  in  the  writ  have  been  already  con- 
sidered.^ 

Names. — A  writ  on  file  may  be  amended  upon  application  to  the 
court ;  ^  but  an  amendment  was  refused  to  be  allowed  in  the  writ,  as  to 
the  name  of  the  defendant,  after  a  misnomer  pleaded  in  abatement.* 
So,  where  an  action  is  brought  in  the  name  of  one,  which  ought  to  have 
been  brought  in  the  names  of  several ;  the  names  of  the  omitted  per- 
sons cannot  be  added  to  the  writ ;°  want  of  form  in  these  writs  is  like- 
wise further  provided  for  by  the  Act  of  1806  before  quoted. 

After  verdict,  every  defect  in  original  process,  whether  of  form  or 
substance,  and  variance  between  it  and  the  declaration  or  other  pro- 
ceedings, are  aided  by  st.  5  G.  I.  c.  13.  So,  miscontinuance,  discon- 
tinuance, or  misconveyance  of  process,  is  aided  after  verdict  by  32 
Hen.  VIII.  c.  30,  and  after  judgment  by  confession  or  default,  by  4  & 
5  Anne  c.  16,  s.  2,  even  in  penal  actions.^ 

Irregularity . — If  process  be  merely  irregular,  the  irregularity  is 
waived  by  the  defendant's  entering  an  appearance.'  An  error  in  the 
service  of  a  summons  will  be  cured  by  appearance ;"  so,  likewise,  the 
obtaining  of  a  stay  of  execution  after  judgment  by  default,  will  aid  an 
error  in  the  service  of  the  summons  ;'  and  also,  after  a  writ  of  inquiry 
executed  judgment  on  that  and  a  long  acquiescence,  it  will  not  be  pre- 
sumed that  the  summons  was  irregularly  served.'" 
(2).  Pleading. 

After  the  declaration  is  filed,  it  may,  if  discovered  to  be  defective, 
be  amended,  either  of  course,  or  on  motion,  at  the  discretion  of  the 
court." 

Act  of  1806,  §  6.— Amendments  are  generally  made,  in  this  State, 
under  the  Act  of  March  1806,  §  6,  though  the  rule  was,  before  that  act, 
that  the  declaration  or  plea  might  be  amended  at  afiy  time  previous  to 
the  trial,  provided  the  opposite  party  was  not  taken  by  surprise,  or  pre- 
judiced or  delayed  by  it.'^  This  act,  it  is  said,  does  not  vary  the  law 
on  the  subject  of  amendment,  except  it  be  as  to  the  time  when  an  amend- 
ment may  be  made,  permitting  it  to  be  made  on  the  trial ;  for,  by  the 
common  law,  an  amendment  must  be  made  in  term  time,  and  before  the 
jury  are  sworn."  The  words  of  the  act  are  :  "  When  it  appears  to  the 
court  that  there  is  an  informality  in  the  declaration,  or  pleadings,  which 
will  affect  the  merits  of  the  cause,  the  plaintiff  shall  be  permitted  to 
amend  his  declaration  or  statement,  and  the  defendant  may  alter  his 
plea  or  defence,  on  or  before  the  trial  of  the  cause,  and  if  by  such 
alteration  and  amendment,  the  adverse  party  is  taken  by  surprise   the 

'  2  Binn.  439.     See  particularly  Vol.  «  Ibid.  373. 

I.  233,  688.  i»  Morrison  v.   Wetherill,  8   S.  &  R. 

^  Ante,  55.  502. 

'  7  T.  R.  474.  "  See  Caldwell  v.  Remineton  2  Wh 

*'2   Ld.  Raym.   859;  2  Salk.  235;  1  136.                                 emmgton,  /  Wh. 

^H\  1°'^  Tj   «  r.  ?,^^;!®y  ^  Musgrave,  2  S.  &  R.  220 ; 

,  °  ?•  *  ^- ^^-  Caldwell  v.  Remington,  2  Wh.  136. 

7  o  r    uV   D     ooK  -r  "  ^^^ers'   and  Mechanics'   Bank  v. 

2  Archb.  Pr  235  Israel,  6  S.  &  R.  295  ;  Caldwell  v.  Rem- 

»  G.bbsj     Alberti    4    Yeates  374;    ington,  2  Wh.  136;  Yohe  v.  Robertson, 

Stroup  V.  McClure,  Ibid.  523.  2  Whart.  158,  159 ;  Rob.  Dig.  50. 
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trial  shall  be  postponed  to  the  next  court." '  The  act  is  said  also  to 
relate  entirely  to  amendments  before  verdict,^  and  to  have  put  an  end 
to  nonsuits  for  informality  on  the  trial  of  causes.' 
(a)  Character  of  Amendment. 
The  power  of  the  courts,  by  virtue  of  this  law,  is  not  confined  to 
mere  alterations  of  form,  but,  in  its  terms,  embraces  every  informality 
which  will  "  affect  the  merits  of  the  cause"  in  controversy  ;*  but  the 
act  was  not  intended  to  allow  the  plaintiff  to  alter  the  cause  of  action,* 
or  to  introduce  an  entirely  new  cause  of  action.^  Thus,  having  de- 
clared for  slander,  he  shall  not  introduce  trover,  or  malicious  prosecu- 
tion, or  libel.'  But  if  he  adheres  to  the  original  cause  of  action,  he 
may  add  a  count  substantially  different  from  the  declaration.'  And  it 
seems,  also,  that  if  it  clearly  appear  that  a  new  cause  of  action  was 
omitted  to  be  declared  on  by  mistake,  relief  would  be  granted,  provided 
an  application  to  amend  were  made  within  a  reasonable  time.'  The 
true  criterion,  whether  an  alteration  or  amendment  be  allowable  or  not, 
is,  whether  it  introduces  a  new  and  different  matter — another  cause  of 
controversy ;  or  whether  it  be  founded  on  the  same  contract  or  injury, 
and  the  application  be  for  the  mere  permission  to  lay  it  in  a  manner 
which  the  party  deems  best  for  the  full  exhibition  of  his  case.'"  Even 
where  a  new  cause  of  action  is  introduced,  it  seems  the  Supreme  Court 
will  be  loath  to  reverse,  when  such  amendment  goes  to  subserve  the 
ends  of  justice  ;"  though  it  is  clearly  not  error  for  the  court  to  refuse 
to  permit  the  amendment  of  a  "  narr."  so  as  to  introduce  a  new  cause 
of  action.^^ 


'  Purd.  Dig.  46,  4  Smith's  Laws  329. 

^  Rob.  Dig.  50. 

'  Br.  Appendix  24. 

*  Cassell  V.  Cooke,  8  S.  &  R.  286 ; 
Ebersoll  v.  Krug,  5  Binn.  53 ;  Clymer  v. 
Thomas,  7  S.  &  R.  178. 

'Ebersoll  v.  Krug,  5  Binn.  53;  2 
Browne  150,  159. 

°  Cunningham  ».  Day,  2  S.  &  R.  1 ; 
Tryon  v.  Miller,  1  Wh.  11 ;  Caldwell  v. 
Remington,  2  Ibid.  137;  Yohe  v.  Ro- 
bertson, Ibid.  159;  Yost  v.  Eby,  11 
Harris  327;  Hartman  v.  Ins.  Co.,  9 
Harris  466. 

'  Ibid.  3  ;  sed  vide  4  Yeates  507. 

8  Ibid ;  Root  v.  O'Neil,  12  Harris  326. 

'  Farmers'  &  Mechanics'  Bank  v. 
Israel,  6  S.  &  R.  293  ;  Newlin  v.  Palmer, 
11  S.  &  R.  98. 

^  Smith  V.  Smith,  5  Barr  254 ;  8  S.  & 
R.  287  ;  Diehl  v.  MoGlue,  2  Rawle  337  ; 
Ins.  Co.  V.  Seitz,  4  VV.  &  S.  277  ;  Stewart 
V.  Kelly,  4  Harris  162 ;  Durm  v.  Conner, 
17  S.  &  R.  432;  Kelly  v.  Eichman,  3 
Wh  419  ;  Gardner  v.  Post,  7  Wright  19  ; 
Steffy  V.  Carpenter,  1  Wright  41  ;  Good 
Intent  o.  Hartzell,  10  Harris  285 ;  Wright 
V.  Hart,  8  Wright  454 ;  Beates  v.  Retal- 
lick,  11  Harris  288. 

"  Sanback  v.  Quigley,  8  Watts    462, 
per  Rogers,  J. ;  see  Newlin  v.  Palmer, 
31  S.  &R.  98. 
•2  Wacer    v.    Chew,    3    Harris    338. 


Spencer  v.  Tams,  D.  C.  Saturday,  June 
24th  1848.  Motion  for  leave  to  file  ad- 
ditional count.  Per  curiam.  The  ori- 
ginal narr.  contained  two  counts:  1. 
The  common  count  for  goods  sold  and 
delivered.  2.  Upon  a  special  agreement 
averring  a  delivery  of  the  goods  to  the 
defendant  in  conformity  thereto.  The 
proposed  additional  count  contains  an 
averment  for  goods  sold  and  delivered 
to  Livingston  and  Lyman  (who  are  two 
of  the  defendants)  at  the  instance  and 
request  of  all  the  defendants.  This  may 
not  be  absolutely  necessary,  but  we  do 
not  think  that  that  ,is  a  test.  It  cer- 
tainly does  not  change  the  cause  of  ac- 
tion, and  we  think  the  plaintiif  therefore 
entitled  to  have  the  amendment  which 
he  prays  allowed.     Rule  absolute. 

Marseilles  v.  Kenton,  D.  C.  Saturday, 
May  6th  1848.  Why  the  plaintiff  should 
not  have  leave  to  amend  his  narr.  Per 
curiam.  The  original  narr.  is  upon  a, 
promissory  note  of  rather  a  peculiar 
character.  It  is  a  promise  to  pay  the 
plaintiff  §1000,  for  which  he,  the  said 
plaintiff,  had  advanced  on  24  dozen  of 
fur  seal  caps  for  E.  Brown,  which  was 
in  the  hands  of  the  defendant  to  be  paid 
to  the  plaintiff  on  or  before  the  9th  day 
of  November  1838;  also  a  count  on  a 
promissory  note  in  the  usual  form  of 
payee  v.  maker,  and  the  common  counts 
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A  new  count  varying  the  cause  of  action  cannot  be  filed  after 
award  and  appeal ;  and,  on  this  view,  a  count  in  trover  states  a  differ- 
ent cause  of  action  from  one  for  deceit,  though  they  might  have  been 
originally  joined.'  But  the  plaintiff  in  t)-esp.  qu.  cl.  Jr.  et  de  hon. 
asp.  may  file  a  count  de  bonis  asportatis  alone  after  appeal.^ 


in  indebitatus  assumpsit.  It  is  now 
asked  to  be  permitted  to  file  a  count 
averring  that  defendant  had  been  em- 
ployed by  plaintiff  to  sell  certain  goods 
and  merchandise,  and  had  promised  to 
account,  and  averring  a  breach  in  the 
usual  form.  In  strictness,  this  is  a  dif- 
ferent cause  of  action;  but  the  same 
may  be  said  of  every  count.  Had  this 
proposed  count  been  alone  originally 
plead,  could  the  common  counts  have 
afterwards  been  added?  who  can  doubt 
it  ?  The  rule  seems  more  accurately 
this — does  the  proposed  count  show  a 
new  and  entirely  different  controversy 
— or  is  it  accommodated  to  fit  a  case, 
which  may  arise  out  of  the  original 
subject-matter  of  dispute?  In  Diehl  ». 
McGlue,  2  Rawle  337.  it  was,  indeed,  de- 
cided that  when  the  plaintiff  has  counted 
for  work  and  labor  done,  he  cannot  add 
a  count,  setting  up  a  claim  for  not  being 
employed  by  the  defendant  agreeably  to 
a  special  agreement.  Were  that  the  only 
or  the  last  case,  we  would  think  it  de- 
cisive of  the  present  question  against 
the  application  to  amend.  Bat  there 
have  been  several  cases  since  decided, 
which  have  considerably  shaken  the 
authority  of  that  case,  if,  indeed,  it  is 
not  substantially  overruled.  Such  is 
Proper  v.  Luce,  3  P.  R.  65,  an  action  of 
slander,  in  which  words  so  defectively 
set  out  as  not  to  be  actionable,  were 
allowed  to  be  amended  by  the  substitu- 
tion of  other  words,  the  words  substi- 
tuted importing  a  charge  generically  the 
same.  Miller  v.  Frazier,  3  Watts  456 — 
where  in  an  action  for  the  erection  of 
a  nuisance,  a  count  was  allowed  to  be 
added  for  the  continuance  of  it.  Fair- 
child  V.  Dennlson,  4  Watts  258 — where 
the  plaintiff  having  declared  on  a  note 
for  $500 ;  also  for  money  expended  on 
an  insimul  computasset  and  for  work  and 
materials ;  an  amendment  by  a  state- 
ment on  a  due-bill  and  a  book  account 
Vas  sustained.  Coxe  v.  Tilghman,  1 
"Wh.  282 — where,  in  an  action  of  cove- 
nant, amendments  of  the  declaration 
assigning  new  breaches  of  the  same  in- 
strument, on  which  the  original  counts 
were  founded,  and  alleging  performance 
on  the  part  of  the  plaintiff  in  another 
mode  than  was  alleged  in  the  original 
counts,  were  held  to  be  admissible. 
Yohe  V.  Robertson,  2  Wh.  155 — in  which 
the  narr.  was  on  a  promissory  note 
drawn  by  defendant  in  favor  of  plaintiff, 


and  plaintiff  was  allowed  to  file  addi- 
tional counts  for  goods  sold  and  delivered, 
and  money  lent  and  advanced.  Wilson 
».  Clarke,  1  W.  &  S.  554 — wherein  an 
action,  by  the  vendor  .against  the  vendee, 
a  narr.  was  filed,  alleging  performance 
on  the  part  of  the  plaintiff  by  the  tender 
of  a  deed,  and  claiming  to  recover  the 
amount  of  the  purchase-money,  it  was 
held  that  plaintiff  might  file  a  new 
count,  charging  the  defendant  with  da- 
mages for  not  complying  with  his  con- 
tract. McAdam  v.  Orr,  4  W.  &.  S.  550 
— an  action  of  account-render  ;  in  which 
a  count,  charging  the  defendant  as 
bailiff  of  the  plaintiff's  land,  was  added 
to  a  count,  charging  him  as  tenant  in 
common  with  the  plaintiff.  And  in 
Robinson  v.  Taylor,  4  Barr  242,  where 
after  a  narr.  on  a  promissory  note,  plain- 
tiff was  allowed  to  file  a  count  on  the 
original  debt,  for  which  the  note  was 
given.  See  also  Insurance  Co.  ».  Spang, 
5  Barr  112  ;  Smith  v.  Smith,  5  Barr  254. 
Rule  absolute. 

Leech  v.  Child,  November  24th  1849. 
Why  plaintiff  should  not  have  leave  to 
amend  his  declaration.  Per  curiam. 
The  plaintiff,  having  traversed  defend- 
ant's plea,  now  asks  to  reply  a  former 
recovery  precluding  the  defendant  from 
again  setting  up  the  same  defence.  We 
are  not  now  to  decide,  whether  the 
amended  replication,  which  the  plaintiff 
now  asks  to  file,  is  good  in  law.  That 
must  be  settled  on  demurrer.  We  see 
no  reason,  why  we  should  refuse  him 
leave  to  amend.  It  is  true,  that  the  Act 
of  2Ist  of  March  1806,  §  6,  only  speaks 
of  the  plaintiff  being  permitted  to  amend 
his  declaration  or  statement,  and  the 
defendant  his  plea  or  defence,  and  one 
of  the  earliest  decisions  under  the  act 
is  grounded  upon  the  fact  that  it  does 
not  extend  to  subsequent  pleadings. 
Austin  V.  Ingham,  4  Yeates  347.  We 
think,  however,  that,  independently  of 
the  Act  of  Assembly,  we  have  a  right, 
at  common  law,  to  allow  the  plaintiff  to 
withdraw  his  replication  and  file  a  sub- 
sequent one.  The  Act  of  1806  gave  the 
courts  no  new  power,  it  only  converted 
into  a  legal  right,  and  down  to  and  on 
the  very  trial  of  the  cause,  what  was 
before  merely  in  the  legal  discretion  of 
•the  court.     Rule  absolute. 

'  Winder  «.  Northampton  Bank,  2 
Barr  446. 

^  Insurance  Co.  v.  Spang,  5  Barr  113. 
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So,  where  a  plaintiff  declared  originally,  on  a  promissory  note,  and 
afterwards  on  trial  asked  to  amend,  by  adding  a  count  for  goods  sold 
and  delivered,  which  was  the  consideration  for  the  note,  held,  that  it 
was  error  to  refuse  the  amendment ;  and  this  though  the  case  came  up 
on  an  appeal  from  an  award  of  arbitrators  on  which  the  case  had  gone 
on  the  original  narr  alone.' 

'  Schoneman  v.  Fegley,  7  Barr  433. 
In  this  case  the  following  remarka  de- 
serve attention.  Per  Bell,  J. — Under 
the  Acts  of  1806  the  courts  of  this  state 
have  properly  manifested  great  liberality 
in  permitting  amendments  of  the  plead- 
ings in  order  to  reach  the  merits  of  the 
case,  the  only  restriction  imposed  upon 
a  plaintiff  being,  that  he  shall  not  intro- 
duce an  entirely  new  cause  of  action. 
Thus  in  Tryon  v.  Miller,  1  Whart.  11, 
where  the  plaintiff  declared  in  trover  for 
a  bond,  after  arbitration  and  award  for 
plaintiff,  from  which  defendant  appealed, 
it  was  held  the  original  narr.  could  not 
be  withdrawn  and  replaced'  by  another, 
counting  on  the  conversion  of  certain  in- 
struments not  under  seal,  because  this 
would  be  to  charge  the  defendant  upon 
a  totally  new  ground.  To  the  same  ef- 
fect, and  for  the  same  reason,  is  Keitzel 
V.  Franklin,  5  W.  &  S.  33,  where  the 
plaintiff  recovered  before  arbitrators, 
for  work  and  labor,  and  it  was  deemed 
error  to  permit,  after  appeal,  the  addi- 
tion of  a  new  count  on  a  promissory  note 
drawn  by  the  defendants  in  favor  of  the 
plaintiff  and  another.  Of  this  class  is 
also  Winder  v.  Northampton  Bank,  2 
Barr  446,  where  the  first  declaration  was 
for  a  deceit,  and,  after  award  and  appeal, 
it  was  determined  the  count  in  trover 
could  not  be  added,  for  this  was  to  be 
sustained  by  different  evidence  and  on 
different  principles.  But  in  Cunning- 
ham V.  Day,  2  S.  &  K.  1,  which  was  as- 
sumpsit for  money  had  and  received,  the 
plaintiff  was  permitted,  on  the  trial,  to 
introduce  new  counts  upon  an  exchange 
of  horses,  that  being  the  original  trans- 
action between  the  parties.  The  court 
said  the  plaintiff  shall  not  be  permitted 
to  introduce  an  entirely  new  cause  of  ac- 
tion under  pretence  of  amendment. 
Having  declared  for  slander,  he  shall 
not  afterwards  count  for  trover,  or  mali- 
cious prosecution,  or  libel.  But  if  he 
adheres  to  the  original  cause  of  action, 
he  may  add  a  count  substantially  dif- 
ferent from  the  first  declaration,  and 
whether  he  so  adheres,  the  court  can  al- 
ways judge.  I  have  quoted  these  re- 
marks because,  as  will  be  presently  seen, 
they  are  precisely  applicable  to  the 
cause  in  hand.  In  Caldwell  v.  Reming- 
ton, 2  Whart.  132,  the  plaintiff  originally 
declared  in  indebitatus  assumpsit,  with 


the  common  money  counts,  and  after- 
wards he  was  permitted  to  add  four  ad- 
ditional counts ;  the  first  being  on  an 
alleged  guaranty  of  a  check  cashed  by 
the  plaintiff;  and  the  second,  third,  and 
fourth,  on  the  defendant's  endorsement 
of  the  same  check.  But  the  very  point 
in  controversy  was  decided  in  Yohe  u. 
Robertson,  2  Whart.  155,  where  the  first 
narr.  was  on  a  promissory  note. 

On  the  trial,  and  after  the  counsel  had 
concluded  their  addresses  to  the  jury, 
the  plaintiff  had  leave  to  amend  by  filing 
new  counts  for  goods  sold  and  delivered, 
and  money  lent,  as  these  may  tend  to 
remove  an  objection  of  informality  to  the 
recovery  of  the  plaintiff,  and  were  thus 
introductive  of  a  new  cause  of  action. 
If  it  be  objected  that  in  that  case  there 
was  not,  as  there  is  here,  an  award  ap- 
pealed from  by  the  defendant ;  the  an- 
swer is,  that  can  make  no  difference  so 
long  as  there  is  no  attempt  to  introduce 
new  matter  altogether  distinct  from  the 
transaction  originally  set  forth.  Thus, 
in  an  action  quare  clausum  f regit,  et  de 
bonis,  &a.,  after  award,  the  court  below 
refused  permission  to  introduce  a  count 
for  taking  and  carrying  away  the  goods ; 
and  for  this  error  the  judgment  was  re- 
versed, for  it  was  said  that,  though,  in 
legal  contemplation,  the  breach  of  the 
close  was  the  principal  injury,  the  as- 
portation of  the  goods  was  in  truth  the 
substantial  cause  of  action :  Insurance 
Company  v.  Spang,  5  Barr  113.  Now  it  is 
very  certain  that,  if  the  promissory  note 
in  question  was  not  received  in  absolute 
satisfaction,  but  only  as  a  conditional 
discharge  of  the  original  demand  for 
goods  sold,  the  plaintiffs  may  recur  to 
the  original  contract  which  was  the  con- 
sideration of  the  endorsement,  and  in 
proof  of  it  give  the  note  and  endorsement 
in  evidence :  Chitty  on  Bills,  593  et 
seq. ;  Burdick  v.  Green,  18  Johns.  14 ; 
Forney  v.  Benedict,  5  Barr  228  ;  unless, 
indeed,  they  have  been  guilty  of  such 
laches  in  respect  of  demand  and  notice 
of  non-payment,  as  will  in  law  discharge 
the  original  indebtedness :  McLughan  v. 
Bovard,  4  Watts  308  ;  Smith  a.  Wilson, 
Andr.  187 ;  a  state  of  things  the  court 
had  no  right  to  anticipate  on  a  prelimi- 
nary motion  to  amend  the  pleadings. 
This,  of  itself,  is  suiEcient  to  show  that 
the   original  transaction  which   caused 
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Trover  being  a  different  mode  of  stating  a  complaint  from  an  action 
of  deceit,  and  sustained  by  different  evidence  and  on  different  princi- 
ciples,  a  count  in  one  cannot  be  added  to  the  other  on  amendment, 
though  both  might  have  been  originally  joined.' 

So  in  an  action  for  slander,  a  new  count  may  be  added  to  the  declara- 
tion, when  it  can  be  regarded  as  an  amendment  at  common  law,  it  is 
therefore  in  the  discretion  of  the  court,  and  the  allowance  of  the 
amendment  is  not  error,  especially  where  it  is  not  clear  that  the  added 
count  introduces  a  new  cause  of  action,  or  is  anything  more  than  a 
new  form  or  statement  of  the  slander  averred  in  the  former  counts.^ 
But  in  an  action  for  defamation,  a  new  count  for  another  slander  can- 
not be  added,  after  the  right  of  action  for  it  has  been  barred  by  the 
Statute  of  Limitations.' 

And  in  an  action  ex  contractu  for  the  breach  of  a  parol  promise  to 
sell  and  convey  lands,  the  plaintiff  cannot  amend  his  declaration  by 
adding  a  count  setting  forth  deceit  in  pretending  to  own  the  land 
contracted  for.* 

In  an  action  for  the  price  of  goods  sold,  on  an  agreement  to  deliver 
them  at  a  particular  place,  the  narr.  alleged  a  delivery,  but  the 
evidence  failing  to  show  this,  the  plaintiff  asked  leave  to  amend,  by 
substituting,  a  count,  alleging  that  the  plaintiff  had  the  goods  at  the 
appointed  place  ready  for  delivery,  but  the  defendant  refused  to  receive, 
in  accordance  with  the  facts  proved  ;  it  was  held  that  a  refusal  to  per- 
mit this  amendment  was  error. °  Although  a  declaration  in  assumpsit 
for  goods  sold  and  delivered  cannot  be  amended  by  adding  a  count  for 
money  lent,  laid  out  and  expended,  yet  a  count  for  a  balance  due  on 
•settlement  may  be  introduced.^ 

Where  a  plaintiff  had  filed  a  statement  on  certain  promissory  notes, 
the  court  refused  leave  to  file  a  declaration  containing  other  notes.' 

A  plaintiff  having  declared  on  a  bond  sealed  by  testator  in  his  life- 
time, was  permitted  to  amend  on  trial,  in  order  to  accommodate  his 
pleading  to  the  evidence  by  inserting  special  counts  averring  that 
sealed  notes  were  executed,  and  directed,  by  a  codicil  to  the  will,  to 
be  delivered  to  the  obligees,  and  paid  by  the  executors.* 

The  court  will  refuse  to  permit  an  additional  count  to  be  filed  when 
it  would  plainly  be  bad  on  special  demurrer." 

The  declaration  may  be  amended  on  the  trial,  by  increasing  the  sum 
claimed  in  the  several  counts  and  in  the  damages,  and  a  continuance 
for  this  reason,  on  the  ground  of  suprise,  is  not  of  course ;  this  being 
a  question  which  the  court  can  inquire  into,  and  determine  whether  he 

the  negotiatiou  of  the  note  is  not  to  be  original  narr.  as  violates  the  rule  inter- 
viewed as   a  distinct   and   independent  dieting  the  allegation  of  new  matter 
cause  of  action,  but  as  the  basis   upon         '  Winder  v.   Northampton    Bank    2 
which  the  acceptance  of  the  note  rests,  Barr  447.  ' 
without,  however,  being  merged  by  it,          '  Conroe  v.  Conroe,  11  "Wright  198 
unless,  as  already  intimated,  the  accept         '  Smith  v.  Smith,  9  Wright  403 
ance  was  in  absolute  satisfaction  of  the         *  McNairu.  Compton   11  Casey  23 
prior   indebtedness.     In   this  aspect    a         *  Stewart  v.  Kelly,  4  Harris  160     " 
similar  transaction  was  regarded  by  this         ^  Root  v.  O'Neil,  12  Harris  326 
court  in  Robinson  v.   Taylor   &   Co.,  4         '  Dull  v.  Amies '  2  Miles  144 
Barr  242 ;  and  the  ground  is,  that  a  re-         «  Smith  v.  Smith,  5  Barr  254 
currerioe  to  the  consideration  of  a  bill  or         »  Kensington  Bank  v    Patto'n    D    C 
note  by  the  introduction  of  the  common  C.  P.,  July  1848  ■  see  Vol  I  471*  &c 
ounts,  is  not  such  a  departure  from  the                               '              ■    •    '   >  »o. 


CHAEACTEK    OF   AMENDMENT.  729 

18  really  surprised  or  merely  affecting  it  for  delay,  and  the  decision  of 
this  point  cannot  be  examined  on  error.' 

The  Act  of  1806  was  passed  to  prevent  matters  of  form  oLrstructing 
a  full  trial  on  the  merits ;  not  to  allow  the  interposition,  during  the 
trial,  of  matters  of  form,  such  as  a  plea  of  nul  tiel  record,  after  two 
trials  on  the  merits,  which  would  obstruct  the  hearing  of  the  merits 
instead  of  promoting  them.^ 

A  count  charging  man  and  wife  upon  a  joint  assumption  in  con- 
sideration of  money  had  and  received  by  them,  for  the  use  of  the 
plaintiff,  is  bad,  and  cannot  be  amended  under  the  act;'  the  defect 
being  matter  of  substance.  Where  a  declaration  laid  that  the  defend- 
ant was  indebted  to  the  plaintiff,  for  subscription  to  a  canal  company, 
with  interest,  it  was  held  that  an  addition  of  a  count,  demanding  the 
penalty  of  five  per  cent,  per  month,  under  the  Act  of  Assembly  incor- 
porating the  company,  was  a  matter  of  substance,  and  not  within  the 
provisions  of  the  act.* 

In  ejectment,  where  the  declaration  laid  the  demise  by  mistake  before 
the  death  of  the  person,  whose  death  gave  rise  to  the  controversy, 
leave  was  given  to  amend.'' 

Where  plaintiff  declared  on  a  note  for  five  hundred  dollars,  also  for 
money  expended  on  an  insimul  computasset,  and  for  work  and  mate- 
rials, he  afterwards  filed  a  statement  on  a  due-bill  and  a  book  account. 
It  was  held  that  this  was  not  such  a  different  "  cause  of  controversy" 
as  to  render  the  amendment  illegal.^  But  where  the  original  declara- 
tion and  the  amended  one  are  totally  inconsistent  in  form  and  sub- 
stance, presenting  distinct  causes  of  action,  it  is  error  to  allow  the 
amendment,  especially  when  the  right  of  the  plaintiff  is  apparently 
barred  by  the  Statute  of  Limitations.' 

An  alteration  in  a  date,  the  sum,  the  name  of  a  party,  or  a  circum- 
stance, may  be  made  where  it  does  not  affect  the  identity  of  the  trans- 
action.* 

An  amendment  of  the  declaration  which  changes  the  words  from  one 
language  to  another,  is  demandable  of  right  by  a  plaintiff;  and  it  is 
error  to  refuse  it." 

In  trespass  for  an  act,  which  the  declaration  states  to  have  been 
committed  in  the  township  of  B.  in  a  county,  the  plaintiff,  on  the  trial, 
has  a  right,  under  the  Act  of  1806,  to  amend  the  declaration,  by 
making  it  the  township  of  C,  so  as  to  correspond  with  the  fact."* 

In  an  action  on  a  sheriff's  official  bond,  the  plaintiff  may  assign  new 
breaches  of  the  condition  of  the  bond  after  the  jury  is  sworn  ; "  and  an 
amendment  of  the  declaration  may  be  made  in  such  an  action,  notwith- 
standing five  years  have  elapsed  from  the  date  of  the  bond.'^  So,  also, 
in  au  action  of  covenant ;  and  if  the  defendant  be  surprised  by  the 
amendment,  he  is  entitled  to  a  continuance. 

1  Tassey  v.  Church,  4  W.  &  S.  143.  '  Wood  v.  Adderson,  1  Casey  407. 

As  to  terms  aad  continuance,  see  ante,  "  Farmers'    and  Mechanics'  Bank   v. 

ch.  XIV.  and  Vol.  I.  p.  507.  Israel,  G  S.  &  R.  2'.)rj. 

''  Fox  ».  Foster,  4  Barr  119  ;  citing  .3  '  Kahauser  v.  Barth,  3  Watts  28. 

W.  &  S.  118.  "  Clymer  v.  Thomas,  7  S.  &  K.  178. 

*  Crasser  v.  Eckart,  1  Binn.  575.  ^'  Shannon  v.  Commonwealth,  8  S.  &  i 

*  Canal  Company  v.  Parker,  4  Yeates  R.  444. 

353,  "  Boeson  v.  Commonwealth,  13  S.  & 

'  Coates  V.  Hamilton,  2  Dallas  256.         E.  249. 
»  Fairchild  B.  L>ennisoa,  4  Watts  2.08. 
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If  the  plaintiff  declare  in  assumpsit  for  a  breach  of  promise  to  con 
vey  land,  he  may  amend  the  declaration,  by  setting  forth  again  the 
breach  of  contract,  blended  with  complaints  of  fraud ;  for,  substantially, 
it  is  declaring  in  assumpsit} 

Where  the  writ,  in  account-render,  stated  the  defendant's  testator  as 
bailiff  and  receiver  of  A.,  and  the  declaration  charged  him  accordingly, 
an  amendment  was  permitted,  by  adding  a  count,  in  which  the  plain- 
tiff was  described  as  surviving  partner,  and  his  interest  as  having  been 
held  jointly  with  a  certain  B.,  deceased.^ 

By  the  later  and  better  interpretation  of  the  Act  of  1806,  the 
defendant  is  precluded  from  supplying  a  deficiency  in  his  notice  of 
special  matter,  by  embodying  with  it  the  additional  matter  in  a  special 
plea.  He  cannot  cure  the  defect  thus,  and  do  indirectly  what  he  could 
not  do  directly,  and  thus  evade  the  rule  requiring  certain  notice  of 
special  matter.^ 

A  bill  of  particulars  being  part  of  the  narr.,  cannot  be  amended 
without  leave  of  the  court.* 

Although,  by  the  strict  construction  of  the  Act  of  1806,  it  might  be 
held  to  apply  only  to  amendments  of  declaration  or  plea,  still,  the 
court  will  look  to  the  spirit  and  intention  of  the  act,  and  allow  amend- 
ments of  the  replication;^  and  hence  a  plaintiff  will 'be  allowed  to 
amend  by  withdrawing  his  replication,  and  putting  in  a  new  and 
entirely  different  one.'  Where  an  amended  declaration  is  filed  by 
leave  of  court,  it  is  virtually  a  withdrawal  of  the  first,  and  if  the 
parties  go  to  trial  it  is  presumed  to  be  under  the  amended  narr  J  As 
has  been  seen,  the  court  may  amend  the  record  by  transferring  the 
narr.  and  other  papers  to  the  proper  action  from  one  in  which  they  had 
been  erroneously  filed.' 

A  summons  was  issued  against  two  joint  debtors,  and  at  the  same  time 
a  declaration  was  filed  against  both  of  them,  and  a  rule  of  reference 
entered  ;  subsequently  the  sheriff  returned  the  writ  nihil  as  to  one  of 
the  defendants,  whereupon  the  plaintiff,  before  the  arbitrators  were 
chosen,  but  without  leave  of  the  court,  filed  an  amended  declaration, 
reciting  the  return  of  ■nihil  as  to  the  defendant  not  served  ;  and  the 
other  defendant  appeared  before  the  arbitrators,  appealed  from  their 
award,  and  pleaded  to  the  action.  Held,  that  it  was  not  error,  when 
the  cause  was  called  for  trial,  to  make  an  order  allowing  the  amend- 
ment to  the  declaration  nunc  pro  tunc,  as  of  the  time  when  it  was 
filed  .^ 

In  an  action  by  the  payee  of  a  promissory  note  against  a  prior 
endorser,  the  defendant  entered  the  plea  of  payment,  but  dying  before 
trial,  his  administrator  moved  to  amend  by  adding  the  plea  of  non 
assumpsit.  Held,  that  the  defendant  not  being  liable  on  his  endorse- 
ment alone,  the  amendment  was  proper  on  account  of  the  merits,  as 
compelling  the  plaintiff  to  prove  the  intestate's  liability  and  enabling 

^  Cavene  v.  McMichael,  8  S.  &  R.  441.         >■  Leech  v.  Child,  ante,  726. 

2  Gratz  D.,  Phillips,  1  Binn.  588.  "  McClure  d.   Williamson'  D     C     C 

'  McCay  w.  Burr,  6  Barr  153 ;  citing  Seejjosi,  736. 
Wilson  V.  Erwin,  14  S.  &  R.  176 ;  see         '  Kay  v.  Frodrigal,  3  Earr  223. 
Vol.  I.  402.  «  Sweeney  v.  Delany,  1  Barr  320. 

♦  Wager  v.  Chew,  3  Harris  338.     See         "  Sherer  v.  Easton  Bank,  9  Casey  134. 
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the  defendant  to  meet  it;  as  without 'tfie  amendment  that  defence  could 
not  be  set  up.^ 

(b).  Time  when  made. 

The  plaintiif  may,  after  the  jury -has  been  sworn,  amend  his  declara- 
tion, so  as  to  state  his  cause  of  action  in  a  different  manner,  but  not  so 
as  to  introduce  a  new  and  different  cause  of  action ;  and  that,  there- 
fore, when  the  plaintiff  has  declared  for  work  and  labor  done,  he  can- 
not add  a  count,  setting  up  a  claim  for  not  being  employed  by  the 
defendant  agreeably  to  a  special  agreement." 

In  a  recent  case,  it  appeared  that  a  declaration  was  filed  in  an  action 
of  assumpsit,  containing  the  common  money  counts,  and  a  bill  of  par- 
ticulars was  furnished  a  few  months  afterwards,  which  stated  a  claim 
for  eighteen  hundred  dollars,  lent  on  or  about  the  7th  April  1842,  for 
the  same  amount,  which,  it  was  alleged,  the  defendant  promised  to  pay. 
The  declaration  was  amended  in  November  1849,  by  adding  two  counts, 
in  one  of  which  it  was  alleged  that  the  testator  was  drawer  of  the  note, 
and  in  the  other  endorser.  It  was  held  that  the  cause  of  action  stated 
in  the  original  declaration  and  the  additional  counts  being  the  same, 
the  court  was  right  in  allowing  of  the  amendment.^ 

An  amendment  may  be  made  of  a  declaration  on  a  trial  even  after 
counsel  have  summed  up.*  But  the  Statute  of  Limitations  cannot  be 
thus  pleaded."  But  the  plaintiff,  after  an  appeal  from  an  award  for 
him  on  a  statement  on  a  note,  may,  under  the  Act  of  1806,  declare  on 
the  original  debt  where  it  is  the  same  cause  of  action,  and  a  declara- 
tion on  the  note  may  be  afterwards  added  as  an  amendment  to  the 
statement ;  ^  so,  though  after  an  appeal  by  a  defendant  from  an  award 
of  arbitrators  against  him,  the  plaintiff  cannot  file  an  additional  count 
containing  a  new  and  distinct  cause  of  action  from  that  tried  by  the 
arbitrators,  yet  the  rule  is  different  where  the  cause  of  action  was  not 
mentioned  before  the  arbitrators ;  but  the  evidence  offered  to  sustain 
it  is  admissible  under  the  original  pleadings.'  On  appeals,  the  court 
may  permit  an  amendment  in  the  style  of  the  action  by  one  alone,  so 
so  as  to  introduce  copartners'  names  as  plaintiffs  to  his  use,  thus 
substituting  other  persons  as  plaintiff,  but  not  changing  the  cause  of 
action.' 

A  declaration  may  be  amended  by  adding  another  count,  or  other- 
wise, after  an  appeal  from  an  award  ;^  though,  as  has  been  seen,  the 
cause  of  action  cannot  be  changed.'"  A  plaintiff  having  declared  in 
trover  for  a  bond,  the  cause  was  arbitrated  and  an  award  made  in  favor 
of  the  plaintiff,  from  which  the  defendant  appealed.  It  was  held  that 
the  plaintiff  could  not  withdraw  the  original  declaration,  and  substitute 
one  alleging  the  conversion  to  have  been  one  of  certain  instruments  of 

'  Smith  V.  Kessler,  8  Wright  142.  '  Robinson  et  al.  v.  Taylor  &  Co.,  4 

''  Diehl  V.  McGlue,  2  Rawle  337.  See,  Barr  242. 

also,  Yohe  v.  Robertson,  2  Wh.  155,  1,  '  MoConnell  v.    Micheltree,   4    Barr 

2,  3.  197. 

'  Cabarga  v.    Seeger,  5    Harris  514;  ^  Gae  v.  Kline,  1  Harris  60. 

Smith's  Adm'r  ».  Kessler,  8  Wright  142.  '1    Browne    115;   but  see   Tryon   v. 

*  Franklin    Fire     Insurance    Co.    v.  Miller,  1  Wh.  11. 

Findlay,  6   Wh.  483  ;  Anderson  v.  Le-  i"  See  ante,  726 ;  Reitzel  v.  Franklin, 

van,  1  W.  &  S.  339 ;  Yohe  v.  Robertson,  5  W.  &  S.  33  ;  Schoneman  v.  Fegley,  7 

2  Wh.  155.  Barr  433;    Richards  v.   Dutot,  7  Barr 

5  Ridgely  V.  Dobson,  3  W.  &  S.  121.  430. 
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writing  not  under  seal.'  Where  a  declaration  is  amended  at  the  trial 
by  adding  a  new  count,  the  defendant  may  have  a  continuance  ;'  and 
he  has  a  right  to  withdraw  his  plea  to  the  former  counts  and  to  plead 
anew;  but  if  he  does  not,  a-nd  goes  to  trial,  he  waives  his  righf  to 
plead,  and  elects  impliedly  to  abide  by  his  plea;'  and  if  it  be  a  suffi- 
cient answer  to  the  whole  declaration,  including  the  new  count,  the 
plaintiff  will  be  put  to  prove  his  whole  case.*  But  in  no  case  can  a 
continuance  be  demanded  by  reason  of  an  amendment,  unless  when 
the  opposite  party  is  thereby  taken  by  surprise  ;  and  of  that  matter, 
generally,  the  court  to  which  the  application  is  made  must  judge.' 

Amendment  of  a  declaration  in  ejectment,  by  enlarging  the  term, 
will  be  allowed  on  payment  of  costs."  But  the  court  will  not  allow 
an  amendment  by  enlarging  the  term,  where,  after  judgment,  the  term 
expires,  if  there  has  been  great  laches  and  delay,  and  another  party 
has  come  into  possession.'  The  enlargement  of  the  term  being  an 
amendment  in  matter  of  form  only,  it  is  error,  under  the  Act  of  1806, 
to  refuse  it.* 

Amendments  may  be  made  of  the  declaration  when  the  cause  is  set 
down  for  trial,  even  in  a  qui  tarn  action ;  but  the  defendant  will  be 
entitled  to  an  imparlance  and  costs.'  They  have  also  been  allowed, 
on  motion  after  a  plea  in  abatement.'"  So  an  amendment  has  been 
allowed,  in  order  to  render  the  declaration  conformable  to  the  record, 
after  the  defendant  has  pleaded  nul  tiel  record}^  So  the  declaration 
may  be  amended  to  conform  to  the  original  writ ;  '^  a  declaration  in 
debt  on  a  recognisance  may  be  amended  to  make  it  set  forth  a  several 
recognisance,  although  the  original  writ  has  described  the  defendant  as 
a  joint  and  several  recognisor  ;  '^  and  where  the  plaintiff  has  been  per- 
mitted, without  objection,  to  give  evidence,  which  in  the  existing  state 
of  the  pleadings  was  liable  to  objection,  he  may,  after  the  evidence  on 
both  sides  is  closed  and  the  argument  commenced,  amend  his  declara- 
tion so  as  to  make  it  correspond  with  the  evidence  so  given.'*  And  in 
a  case  in  which  bail  cannot  be  affected,  the  plaintiff  may  amend  by 
increasing  the  damages  at  the  conclusion  of  the  declaration.''  Where 
the  damages  found  by  the  jury  exceed  the  amount  laid  in  the  decla- 
ration, the  court  will  not  amend  the  declaration  without  sending  the 
cause  to  a  new  trial."  After  verdict,  no  new  count  can  be  added, 
nor  can  the  form  of  the  declaration  be  essentially  varied."'  A  decla- 
ration in  assumpsit  laying  the  promise  to  have  been  made  after  the 
action  was  commenced,  may  be  amended  after  verdict  and  judgment, 

^  1  Wh.  11 ;  Bee  Caldwell  v.  Reming-  *  Maus  v.  Montgomery,  10  S.  &R.  192. 

ton,  2  Ibid.  137,  159.  '  Jones  v.  Ross,  2  Dallas  143. 

'  Ibid.  1°  2  Johns.  Ca.  336  ;  1  Duul.  Pr.  293, 

'  See  ante,  720.  .  238  ;  2  Archb.  Pr.  236. 

'  1  Peters's   Rep.,  S.   C.   U.  S.  165 ;  "  1  Wils.   86 ;  Barnes  3,  4 ;  7  T.  R. 

Good  Intent  v.  Ilartzell,  10  Harris  285.  443,  n.  d. ;    Smith  v.   Brown    1  Yeates 

*Folker  v.    Satterlee,  2  Rawle  213;  513. 

Tassey  v.  Church,  4  W.  &  S.  141.  "  1  Gaines's  Rep.  22. 

'  Coclcshot's    Lessee    v.    Hopkins,   2  "  Franklin  v.  Maokey,  16  S.  &  R.  117. 

Dallas  97  ;  Woods  M.  Galbreath,  2  Yeates  "Christine  v.   Whitehill    16  S  &  r' 

536 ;  Bailey  v.  Musgrave,  2  S.  &  R.  220 ;  98.  "^                                       ,           .          . 

Riddle  V.  Findlay,  6  S.  &  R.  227.  i'  2  Johns.  Ca.  219. 

'  Gardiner  v.  Wilson,  2  Yeates  186 ;  "  Girard   v.    Stiles,   4   Yeates    1 ;    17 

Commonwealth  v.    HoUoway,   6   Binn.  Johns.  111. 

213.  "  iMayfield  v.  White,  1  Browne  250. 
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hj  altering  the  day  on  which  the  promise  was  laid,  if  it  appears  from 
the  record  that 'the  cause  of  action  arose  before  the  commencement  of 
the  suit.^ 

An  amendment  will  not  be  allowed  contrary  to  a  previous  agreement 
of  the  parties.^ 

It  is  now  settled  that  there  may  be  an  amendment  after  a  term  gone 
by.  "  The  old  notion,"  said  Gibson,  C.  J.,  "  that  a  record  remains  in 
the  breast  of  the  court  only  till  the  end  of  the  term,  has  yielded  to 
necessity,  convenience,  and  common  sense."  ^ 

"Where  a  plaintiff  suffered  a  nonsuit  from  a  mistake  in  his  declara- 
tion, the  court  afterwards  permitted  him  to  take  off  the  nonsuit  and 
amend  the  declaration  on  paying  costs.^  And  it  is  not  error  for  the 
court  to  permit  a  party  to  amend  his  declaration  after  final  judgment 
against  him  on  demurrer.^ 

Cases  of  amendment  after  judgment,  or  even  in  error,  are  numerous." 
Thus,  in  an  action  on  the  case,  it  was  alleged  that  the  defendants  had 
wrongfully  an(^  injuriously  erected  a  dam,  and  unlawfully  and  wrong- 
fully stopped  the  water  of  the  stream,  and  diverted  the  same  from  the 
plaintiff's  tenements,  and  prevented  the  same  from  flowing  thereto, 
after  the  arbitration  of  the  case  and  award  in  favor  of  defendants,  the 
court  permitted  an  amendment  of  the  declaration  by  the  addition  of  a 
clause  alleging  that  the  defendants,  during  the  same  time,  unlawfully 
discharged  the  water  of  the  stream,  so  that  it  came  upon  the  premises 
of  the  plaintiff  at  unreasonable  times,  and  in  unreasonable  quantities. 
It  was  held  that  the  permission  of  such  amendment  was  not  a  ground 
of  error,  and  if  the  amendment  endangered  or  affected  the  rights  of 
the  defendants  in  another  action,  the  Supreme  Court  would  permit  such 
an  amendment  of  the  narr.  to  be  made  in  that  court  as  will  obviate 
such  a  result.' 

After  judgment  for  plaintiff  on  a  demurrer  to  a  plea,  the  defendant 
cannot  amend  under  the  Act  of  1806,  nor  can  the  same  defence  be 
pleaded.* 

A  plaintiff,  after  amending  his  declaration  twice,  may  amend  it  a 
third  time  on  the  trial,  the  Act  of  1806  not  fixing  any  limit  to  the  num- 
ber of  amendments.^ 

Amendments  made  under  the  Act  of  1806,  though  in  general  of 
right,  must  be  understood  to  be  by  permission  of  the  court ; '"  and  the 
Supreme  Court  has  never  said  that  they  must  in  every  case  be 
granted."  The  discretion  of  the  court,  however,  to  permit  or  refuse 
them,  is  a  legal  discretion,  subject  to  review  upon  a  writ  of  error .'^ 

'  Bailey  v.  Musgrave,  2  S.  &  K.  219 ;  Burk  v.  Huber,  2  Watts  311 ;  Burk  v. 

Ordroneuxj).  Prady,  6  S.  &  R.  510.  Bear,  5  P.  L.  J.  304;  see  ante,  Vol.  I. 

2  Fursht  V.  Overdeer,  3  W.  &  S.  471.  492. 

'  Ehoads  v.  Commonwealth,  3  Harris  '  Fraaklin  v.  Mackey,  16  S.  &  R.  117. 

276  '"  Young  v.  Commonwealth,  6   Binn. 

*'l  Peters's  C.  C.  Rep.  139 ;  3  Taunt.  88. 

81.  "  Clymer  v.  Thomas,  7  S.  &  R.  181 ; 

6  Bark  v.  Huber,  2  Watts  308  ;   see  Yost  v.  Eby,  11  Harris  327. 

post  note  (9)  "  Young  v.  Commonwealth,  6   Binn. 

»brdroneux  v.  Prady,  6  S.  &  R.  511 ;  88  ;  Clymer  v.  Thomas,  7  S.  &  R.  178; 

Spaokman  v.  Byers,  Ibid.  385;  Morris  Newlin  v.  Palmer,  11  S.  &  R.  98  ;  Tryon 

J).  MoNamee,  5  Harris  173.  v.  Miller,  1  Wh.  11;  Caldwell  v.  Rem- 

'  Morris  v.  McNamee,  5  Harris  173.  ington,  2  Ibid.  136. 

*  Stephens  v.  Myers,  2  Jones  302 ;  see 
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On  the  other  hand,  amendments  at  common  law  are  granted  or  refused 
by  virtue  of  a  power  inherent  in  the  court,  and  exercised  at  its  dis- 
cretion, according  to  the  particular  circumstances  of  each  case,  which 
cannot  appear  of  record ;  so  that  the  propriety  of  such  an  amendment 
allowed  by  an  inferior  court  of  record,  cannot  be  canvassed  in  a  Court 
of  Error.' 

The  Act  of  1806  authorizes  amendments  on  or  before  trial,^  and  a 
hearing  before  referees  is,  so  far  as  this,is  concerned,  as  much  a  trial 
within  the  act  as  a  jury  trial ;  hence,  amendments  after  appeal  from  an 
award  are  not  allowable.' 

How  far  amendments  may  be  made  on  error,  will  be  considered  more 
fully  under  a  subsequent  head. 

(c)  What  defects  are  cured  hy  verdict. 

At  common  law. — Having  stated  what  defects  in  a  declaration  are 
amendable,  we  shall  now  see  what  are  aided,  either  at  common  law  or 
under  the  statute  of  jeofails.^  A  declaration  is  aided  at  common  law, 
after  verdict,  where  there  is  any  defect,  imperfection,  or  omission  in  it, 
whether  in  substance  or  in  form,  for  which  the  defendant  might  have 
demurred,  but  the  facts  so  defectively  stated  or  omitted,  are  such  as 
must  necessarily  have  been  proved  at  the  trial,  in  order  to  entitle  the 
party  to  the  verdict  he  has  obtained.'  Thus,  where  a  grant  of  a  rever- 
sion, or  other  hereditament  which  lies  in  grant,  and  can  only  be  con- 
veyed by  deed,  is  pleaded,  but  is  not  alleged  to  have  been  by  deed ;  or 
if  a  feoffment  be  pleaded  without  livery,  so  that  the  grantee  or  feoffee 
does  not  show  in  himself  a  perfect  title  ;  yet  if  the  grant  or  feoffment 
be  put  in  issue,  and  found  by  the  jury,  the  verdict  cures  such  imperfec- 
tion by  the  common  law  ;  but  such  defect  is  a  fatal  objection  after  judg- 
ment by  default,  which  can  only  admit  such  facts  as  are  alleged.  Also, 
where  a  promise  depends  upon  the  performance  of  something  to  be 
first  done  by  him  to  whom  the  promise  is  made,  and  in  an  action  upon 
such  promise,  the  declaration  does  not  aver  performance  by  the  plain- 
tiff, or  that  he  was  ready  to  perform,  and  there  is  a  verdict  for  the 
plaintiff,  such  omission  is  cured  by  the  verdict  by  the  common  law,  but  is 
a  fatal  objection  after  a  judgment  by  default,  for  the  objection  holds 
exactly  the  same  as  if  it  had  been  upon  demurrer.  So,  in  an  action 
for  a  malicious  prosecution,  it  is  necessary, to  allege  in  the  declaration, 
that  the  prosecution  is  at  an  end.  The  want  of  this  averment  is  cured 
after  verdict,,  but  is  fatal  on  demurrer,  or  after  a  judgment  by  default ; 
for  the  original  prosecution  may  either  be  determined,  or  it  may  still 
be  regularly  going  on,  and  the  court  cannot  say  which  of  the  two  is  the 
fact.  But  where  there  is  a  verdict  for  the  plaintiff,  it  is  a  necessary 
inference  that  it  was  proved  on  the  trial,  that  the  original  prosecution 
was  at  an  end."  So,  where  in  an  action  for  stopping  the  plaintiff's 
watercourse,  brought  against  a  turnpike  company,  authorized  by  law 
to  build  briges,  the  declaration  alleged  that  the  defendant  did  wrong- 

1  Ordroneux  v.  Prady,  6  S.  &  R.  510  ;  *  See  ante,  728 

.  Clymer  v.  Thomas,  7  S.  &  R.  178  ;  Rhoads         »  ^^^^^  735^ .  y  pg^grs's  C  0  Ren  9 

V.  Commonwealth,  3  Harris  276.  482 ;  Welch  v.  Vanbebber,  4  Yeates  420! 

^  Stuart  J).  Blum,  4  Casey  225.  423. 

3  Winder  v.   Northampton    Bank,   2         «  1  Saund.  228,  b. ;  Bingh.  on  Juda. 

Barr  446.  78,  79.  '         =  a 
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fully  and  unjustly  set  up  certain  piers,  &c.,  without  negativing  their 
authority  to  do  so,  it  was  held  to  be  sufficient  after  verdict.'  So,  too, 
the  omission  in  a  declaration  in  a  suit  on  a  special  agreement,  to  allege 
specially  the  breach  of  the  agreement  or  notice  to  the  defendant  to 
perform  it,  is  cured  by  verdict,  but  would  be  fatal  on  demurrer,  or 
after  judgment  by  default.^  So,  where  the  plaintiff  declares  for  dam- 
ages which  accrued  after  the  commencement  of  the  suit,  it  was  held 
that  though,  on  demurrer,  it  would  be  a  fatal  objection,  yet  the  defect 
will  be  cured  by  a  verdict.'  So,  if  the  declaration  on,  a  bond  for  the 
purchase-money  at  sheriff's  sale,  omit  to  state  a  sale,  it  would  be  bad 
on  demurrer ;  but  if  the  defendant  go  to  trial  on  the  plea  of  payment, 
having  given  notice  of  the  special  matter  which  sets  forth  the  sale,  the 
defect  is  cured  by  the  verdict.^ 

Still,  if  the  plaintiflF  either  states  a  defective  title,  or  totally  omits 
to  state  any  title  or  cause  of  action,  a  verdict  will  not  cure  such 
defects,  either  at  common  law  or  under  the  statute  of  jeofails  ;  for  the 
plaintiff  need  not  prove  more  than  what  is  expressly  stated  in  the 
declaration  or  is  necessarily  implied  from  those  facts  which  are  stated.^ 
Thus,  in  an  action  on  a  bill  of  exchange  against  the  endorser,  where  a 
demand  upon  and  refusal  by  the  acceptor  was  not  alleged  in  the  decla- 
ration, the  omission  is  not  cured  by  vardict.^  So,  a  declaration  in 
assumpsit  on  a  consideration  to  forbear  a  person  not  chargeable  with 
the  debt,  is  bad  after  verdict.'  So,  where  a  reversioner  declared  in 
trespass  on  the  case,  for  a  nuisance  to  premises  in  the  occupation  of 
his  tenant,  and  stated  an  injury  to  the  possession,  without  alleging 
any  damage  to  his  reversionary  interest,  after  verdict  judgment  was 
arrested.*     Surplusage,  however,  does  not  vitiate  after  verdict.'' 

By  statute. — The  following  defects  in  a  declaration  are  cured  after 
verdict  by  the  statutes  of  jeofails,  and  after  judgment  by  confession 
or  default,  by  4  &  5  A.  c.  16,  §  2 ;  mispleading,  insufficient  pleading, 
or  jeofails,  or  other  default  or  negligence  of  parties,  their  counsellors 
or  attorneys  ;'°  lack  of  averment  of  any  life,  so  as  the  person  be  proved 
to  be  alive  ;"  want  of  form  in  any  count,  declaration,  plaint,  bill,  suit, 
or  demand  ;'^  want  of  profert,  or  the  omission  of  vi  et  armis  or  contra 
pacem ;  mistaking  the  Christian  name  or  surname  of  either  party, 
sums,  day,  month,  or  year,  in  knj  bill,  declaration,  or  pleading,  being 
right  in  the  writ,  plaint,  roll,  or  record  preceding,  or  in  the  same  roll 
or  record  wherein  the  same  is  committed,  to  which  the  party  might 
have  demurred  or  shown  the  same  for  cause  ;  or  the  want  of  a  prout 
patet  per  reeordum,  or  any  other  matters  of  the  like  nature,  not  being 
against  the  right  of  the  matter  in  suit,  nor  whereby  the  issue  or  trial 
are  altered.     16  &  17  C.  2."     But  in  no  case  is  a  declaration  which 

'  Turnpike  Company  v.  Ratter,  4  S.  H.  Ct.  of  Err.  1807 ;  1  Smith's  Laws  18. 

i,  R.  6.  "  Doug.  679 ;  Weigley  v.  Weir,  7  S.  & 

^  Weigley  v.  Weir,  7  S.  &  R.  309.  R.  310. 

'  Crouse  v.  Miller,  10  S.  &  R.  155.  '  1  Lev.  165. 

'  Friedly  v.  Soheetz,  9  S.  &  R.  156  ;  "  1  M.  &  S.  234. 

see  also,  Thompson  v.  Musser,  1  Dallas  '  Bull.  N.  P.  321. 

458,  461  ;  and  further  on  this  subject,  1  "  32  H.  8,  o.  30. 

&  2  Wh.  Dig.  "  Amendments  ;"  llamp-  "  21  J.  1,  c.  13. 

ton  0.  Speckenagle,  9  S.  &  R.  212.  '^  18  EL  c.  14 ;  see  1  Ld.  Raym.  211. 

^  1  Saund.  228,  c. ;  Miles  v.  O'Hara,  "  See  1  Saund.  247,  a. 
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states  a  defective  title,  or  omits  tp  state  any  title  or  cause  of  action  at 
all,  aided  by  these  statutes.^  Variances  between  the  writ  and  decla- 
ration, both  in  form  and  substance,  are  aided  by  certain  of  them. 

An  award  of  arbitrators  not  appealed  from  will  also  aid  defects  in  a 
declaration  ;  such  as  a  blank  left  in  it  ;^  but  whether  an  award  in  this 
State  will  have  the  same  healing  eifect  in  every  case  with  a  verdict  is 
as  yet  undetermined.' 

A  vendee  of  goods  gave  an  accommodation  note,  endorsed  by  himself, 
to  his  vendor,  and  was  sued  upon  it ;  the  cause  was  arbitrated,  appealed 
from,  tried  in  court,  and  reversed  on  error.  On  the  second  trial,  the 
plaintiff  amended  his  declaration — a  statement — by  adding  a  count  for 
goods  sold  and  delivered.  The  record  did  not  show  that  any  objection 
had  been  made  to  the  amendment  before  or  at  the  trial,  though  there 
was  an  affidavit  of  the  defendant  and  his  counsel  that  they  did  not 
know  of  the  change  in  the  statement :  Meld,  that  after  verdict  it  was 
too  late  to  object.* 

Although  going  to  trial  without  plea  or  issue,  waives  exception  to 
the  defect,  yet  the  party  waives  nothing  where  the  case  is  tried  in  his 
absence  without  a  plea,  and  he  may  allege  the  defect  as  error,  or  move 
in  arrest  of  judgment.' 

If  a  bill  of  particulars  be  incorrect,  the  party  who  delivered  it  may 
have  leave  to  amend  it ;  °  this  right  is  of  importance,  inasmuch  as,  at 
the  trial,  he  is  not  allowed  to  give  any  evidence  out  of  the  bill.' 

Pleas,  replications,  and  subsequent  pleadings  may  be  amended  at 
common  law,  whilst  they  are  in  paper,  by  leave  of  the  court,  upon  pay- 
ment of  costs.'  They  have  allowed  a  plea  of  a  judgment  by  an 
executor  to  be  amended  in  the  sum  for  which  the  judgment  was  re- 
covered, although  the  application  was  not  made  until  nearly  three 
years  after  issue  joined.'  The  Act  of  1806,  before  quoted,  applies  to 
the  amendment  of  pleas  and  the  subsequent  pleadings  during  the  trial, 
as  well  as  to  process  and  to  declarations.  We  have  already  considered 
the  subject  of  amendment  of  the  plea  under  this  act,  and  shall  there- 
fore content  ourselves  with  referring  to  the  page,^"  and  only  mention 
here  that  this  act  does  not  enjoin  amendments  in  actions  upon  penal 
statutes,  but  solely  in  those  brought  for  money  owing  or  due,  or  for 
damages  by  trespass  or  otherwise.'' 

The  general  issue  cannot  be  struck  out  on  the  trial,  and  an  affirmative 
plea  be  put  in,  giving  the  defendant  the  right  of  conclusion  ;  especially 
if  it  only  vary  the  form  of  the  plea,  without  making  any  essential 
difference  ;'^  but  the  plea  may  be  changed  during  the  trial  where  this 
effect  is  not  intended  or  produced.''  The  plea  of  judgment  recovered 
may  be  added  under  the  Act  of  1806,  during  the  trial."  A  special 
demurrer  for  want  of  form  is  not  allowable  during  a  trial  under  that 
act.'^    If,  on  the  plea  of  payment,  the  defendant  be  precluded  at  the 

•  Supra,  734.  »  1  H.  Bl.  328. 

=  Wright  V.  Guy,  10  S.  &  R.  227.  "  Vide  Vol.  I.  474. 

'  Vide  Ibid.  228.  "  Per    Duncan,    J.      Buckwalter    v. 

*  Shriner  v.  Keller,  1  Casey  61.  United  States,  11  S.  &  R.  197. 

5  Ensly  V.  Wright,  3  Barr  501.  "  Weidman  v.  Kohr,  13  S.  &  R.  17. 
«  2  Archb.  Pr.  238.  "  Hopkins  v.  Mehafify,  11  Ibid.  126. 
'  See  Vol.  I.  423.  »  Ruber  v.  Burke,  Ibid.  246. 

6  2  Archb.  Pr.  238.  '»  Gratz  v.  Bayard,  11  S.  &  R.  45. 
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trial  from  giving  evidence  of  the  special  matter  by  6mission  to  give 
previous  notice  thereof,  he  may  amend  his  plea  under  the  Act  of 
Assembly,  and  set  forth  the  special  matter  in  such  plea,  and  it  is  error 
in  the  court  to  refuse  him  permission  to  do  so.' 

Where  a  defendant  claims  a  set-off,  his  defence  is  in  the  nature  of 
an  action,  and  his  plea  or  notice  of  set-off  is  in  the  nature  of  a  decla- 
ration. Whatever  would  be  regarded  as  an  informality  in  a  declara- 
tion, amendable  under  the  Act  of  1806,  must  be  considered  in  the  same 
light  when  it  occurs  in  a  plea  or  notice  of  set-off.^ 

As  to  amending  replications,  in  a  case  in  the  Court  of  Common 
Pleas  of  England,  where  the  plaintiff  had  omitted  to  reply  to  one  of 
the  defendant's  pleas,  and  the  defendant  added  the  similiter,  as  if  the 
plaintiff  had  replied,  the  court  allowed  the  plaintiff' to  amend  by  insert- 
ing the  replication,  after  verdict,  upon  payment  of  costs  of  the  appli- 
cation, the  merits  of  the  case  having  been  tried  upon  the  other  issues.' 
The  Court  of  K.  B.,  however,  have  refused  to  allow  a  replication  to 
be  amended  after  a  nonsuit  ;*  and  after  a  verdict  set  aside,  in  an  action 
against  an  executor.'  Nor  will  that  court  in  general  allow  the  repli- 
cation to  be  amended  in  hard  actions,  particularly  after  demurrer 
argued  ;*  and,  on  the  other  hand,  they  will  not  amend  a  plea  in  abate- 
ment.' 

Also,  the  pleadings  may  be  amended  at  any  time,^  as  to  defects 
which,  in  the  opinion  of  the  court,  have  originated  from  the  misprision 
of  the  clerk.'  They  may  be  amended  by  the  draft  under  counsel's 
hand.'" 

Pleas  and  replications. — Pleas,  replications,  and  the  subsequent 
pleadings  are  aided  at  common  law,  after  a  verdict  for  the  party  who 
pleaded  them,  in  the  same  case  as  declarations,  namely,  where  the 
matter  defectively  stated  or  omitted  (not  amounting  to  a  defective  title 
or  the  omission  of  title)  is  such  as  must  necessarily  have  been  proved 
at  the  trial,  in  order  to  entitle  the  party  pleading  to  the  verdict  he  has 
obtained.  But  where  there  is  a  defect,  omission,  or  imperfection, 
though  in  form  only,  in  some  collateral  parts  of  the  pleading,  that  were 
not  in  issue  between  the  parties,  so  that  there  can  be  no  room  to  pre- 
sume that  the  defect  or  omission  has  been  supplied  by  proof,  a  verdict 
did  not  cure  it  at  common  law  ;  but  such  defects  are  now  helped  after 
verdict  by  the  statutes  of  jeofails,  and  after  judgment  by  default,  by 
the  statute  of  Anne."  But  a  party  cannot  amend  his  plea  merely  to 
get  the  conclusion  to  the  jury.'^ 

In  pleas,  replications,  &c.,  the  following  are  aided  after  verdict  by 
the  statutes  of  jeofails,  and  after  judgment  by  confession  or  default, 
by  4  &  5  A.  c.  16,  §  2 :  mispleading,  lack  of  color,  insufficient  plead- 
ing or  jeofail,  or  other  default  or  negligence  of  the  parties,  their  coun- 
sellors or  attorneys ;  32  H.  8,  c.  30,  lack  of  averment  of  any  life,  so 

1  Reed  v.  Commonwealth,  Ibid.  444.  '  2  Archb.  Pr.  239. 

'  Yost  V.  Eby,  11  Harris  327.  "  Brooks  v.  Miller,  1  Grant  202. 

8  5  Taunt.  Ib4 ;  2  Arohb.  Pr.  164 ;  see  '8  H.  6,  c.  12 ;  2  Archb.  Pr.  239. 

ante,  564.  "  2  Str.  846  ;  Cro.  El.  258.^ 

*  5  Burr.  2692.  "  1  Saund.  228  b. 

'  2  Str.  1002.  "  Hartman  v.  Keystone   Ins.   Co.,  9 

«  See  1  East  369.  Harris  466. 
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as  the  person  be  proved  to  be  alive  ;  21  J.  I.,  c.  14,  want  of  profert, 
or  mistaking  the  Christian  name  or  surname  of  either  party,  sums,  day, 
month,  or  year,  in  any  pleading,  being  right  in  any  -writ,  plaint,  roll, 
or  record  preceding,  or  in  the  same  roll  or  record  wherein  the  same  is 
committed,  to  which  the  other  party  might  have  demurred,  and  have 
shown  the  same  for  cause ;  want  of  the  averment  of  hoo  paratug  est 
verificare  or  of  not  alleging  front  patet  per  recordum  ;  or  any  other 
matters  of  the  like  nature,  not  being  against  the  right  of  the  matter 
of  the  suit,  nor  whereby  the  issues  of  trial  are  altered.' 

A  demurrer  cannot  be  amended  without  the  consent  of  the  opposite 
party.^ 

(3).    Yerdiet,  Judgment,  and  Execution. 

The  statute  4  &  5  Anne,  c.  16,  §  2,  enacts,  that  "  all  the  statutes 
of  jeofails  shall  be  extended  to  judgments  by  confession  and  default  in 
any  court  of  record ;  and  no  such  judgment  shall  be  reversed  for  or 
by  reason  of  any  imperfection,  omission,  defect,  matter,  or  thing  what- 
soever, which  would  have  been  aided  and  curea  by  any  of  the  said 
statutes  of  jeofails,  in  case  a  verdict  of  twelve  men  had  been  given  in 
the  said  action  or  suit."  In  the  construction  of  this  statute,  it  has 
been  adjudged  that  it  extends  to  protect  judgments  by  default  against 
such  objections  only  as  are  remedied  after  a  verdict  by  the  statute 
of  jeofails,  and  not  against  objections  which  are  cured  by  verdict  at 
common  law.  It  becomes  necessary,  therefore,  in  order  to  ascertain 
the  nature  of  the  defects  which  are  aided  after  a  judgment  by  default, 
since  the  statute  of  Anne,  to  distinguish  with  accuracy  between  such 
imperfections  as  are  cured  by  a  verdict  by  the  common  law,  and  those 
which  are  now  remedied  after  verdict  by  the  several  statutes  of  jeofails. 
We  have  already  stated  principles  and  examples  enough  to  illustrate 
this  distinction  ;  we  will  here  only  observe  that,  notwithstanding  it  is 
so  material  thus  to  distinguish  between  defects  helped  after  verdict  by 
the  common  law  and  by  the  statutes  of  jeofails,  in  order  to  apply  them 
to  cases  of  judgment  by  default,  yet  we  very  often  find  that  there  is 
no  sort  of  distinction  made  between  the  two  cases  by  many  reporters 
and  writers  on  the  subject.^  This  is  shown  by  Mr.  Sergeant  Williams 
from  examples.* 

The  court  may,  in  their  discretion,  amend  a  judgment  by  default, 
and  whether  that  discretion  were  judiciously  exercised,  cannot  be 
inquired  into  in  a  Court  of  Error.' 

After  verdict  or  judgment  by  confession  (and  after  judgment  by 
default,  by  4  &  5  A.  c.  16,  §  2),  the  want  of  certain  formalities  after 
the  entry  of  a  judgment,  such  as  the  costs  in  any  action  not  being 
entered  to  be  by  consent  of  the  plaintiff,  and  other  matters  of  a  like 
nature,  are  aided  by  16  &  17  C.  2,  c.  8.' 

Where  judgment  against  a  firm  was  confessed  by  one  partner,  the 
court  refused  to  permit  an  execution,  reciting  the  judgment  to  be 
amended  by  confining  it  to  the  partner  who  confessed  the  judgment ; 


but  quashed  the  writ. 

!  l^  *  ^IP-  I'  5-  ^-  °  Latshaw  v.  Steinman,  11  S.  &  R.  357. 

2  Sayer  46 ;  2  Arohb.  Pr.  240.  «  Rob.  Dig.  40. 

'  1  Saund.  228,  a. ;  228,  c.  '  Walker  v.  Bradley,  D.   C.   C    P 

*Ibid.  228,  c.  July  1848. 
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The  court,  saving  the  rights  of  intervening  interests,  will  amend  the 
record  by  inserting  the  entry  of  judgment  when  accidentally  omitted.^ 

Defects  or  errors  in  a  writ  of  inquiry  may  be  amended  by  the  award 
of  it  on  the  record.^  So,  an  inquisition,  in  which  the  names  of  the 
jurors  were  omitted,  was  allowed,  on  a  rule  to  show  cause,  to  go  back 
to  the  sheriiT  to  be  amended.'  Where  the  writ  and  inquisition  were 
lost,  the  court  ordered  new  ones  to  be  made  out  according  to  the 
sheriff's  notes,  and  that  the  costs  before  taxed  should  be  endorsed  by 
the  master.*  The  want  of  a  writ  of  inquiry,  however,  is  said  to  be 
aided  by  the  statutes  of  jeofails.' 

The  misjoining  of  issue,  or  any  issue  otherwise  informal,  is  aided 
after  verdict,  by  32  H.  VIII.  c.  30  ;*  so  are  miscontinuance  and  dis- 
continuance, by  the  same  statute.^  The  want  of  a  similiter  is  also 
aided  by  it,  or  is,  at  least,  amendable  under  stat.  8  H.  VI.  c.  12;' 
even  where  no  &c.  has  been  added  to  the  last  pleading  instead  of  a 
similiter.^  And  in  the  Supreme  Court  of  this  State,  it  was  determined 
that  after  a  trial  on  the  merits,  the  objection  that  there  was  no  repli- 
cation, or  no  issue  at  all,  would  not  be  listened  to.'°  At  the  same  time 
the  court  expressed  themselves  in  this  language :  "  We  will  not  permit 
an  exception  like  this  to  be  argued.  It  would  be  a  scandal  to  the 
administration  of  justice,  if  we  were  longer  to  hear  these  objections, 
after  a  trial  on  the  merits ;  and,  although  we  will  not  lightly  depart 


'  Hanigan  ».  Vail,  D.  C.  Saturday, 
Sept.  23d  1848.  Why  the  record  should 
not  be  amended  by  inserting  therein 
the  entry  of  judgment  rendered  Jan. 
26th  1839,  for  want  of  an  affidavit  of 
defence.  Per  curiam.  It  appears,  by 
the  afSdavit  of  plaintiff's  attorney,  that 
the  motion  for  judgment  was  made  and 
granted  in  due  course.  And  by  the  re- 
cord, that  the  damages  thereupon  as- 
sessed, a  levari  facias  issued,  the  mort- 
gaged premises  sold,  and  the  deed  duly 
made  and  acknowledged.  It  was  a 
strange  oversight  in  the  purchaser  not 
to  have  examined  the  record  of  the 
judgment  at  the  time.  We  have  enough, 
however,  here  to  amend  by,  and  also 
the  written  assent  of  the  defendant  and 
his  assignee  for  the  benefit  of  creditors, 
which  is  on  file.  As  this  is  the  case  of 
proceedings  upon  a  mortgage,  there  is 
no  probability  of  any  intervening  rights, 
but  ex  majori  cautela,  we  deem  it  best  to 
insert  the  usual  saving  clause.  Kule 
absolute,  saving  the  rights  of  all  third 
persons  which  may  have  accrued  in  the 
intervening  time  bond  fide  and  without 
notice. 

See  also  the  following  case  on  amend- 
ing judgments  generally : — 

Tiernan  v.  Blackstone,  December  15th 
1849.  Why  the  writ  should  not  be 
amended.  Per  curiam.  This  is  a  scire 
fcbdas  which  recites  a  judgment  of  Sep- 
tember 1843.  At  that  time  a  verdict 
was  found  for  plaintiff.     A  writ  of  error 


was  taken  out  without,  it  seems,  any 
judgment  having  been  entered  upon  the 
verdict,  and  the  Supreme  Court  affirmed 
the  supposed  judgment.  Afterwards, 
April  10th  1845,  the  jury  fee  being  paid, 
judgment  was  entered  on  the  verdict. 
The  next  day  the  court,  on  motion  of  the 
plaintiff's  attorney,  ordered  that  judg- 
ment be  entered  on  the  verdict  as  of  the 
date  when  the  verdict  was  rendered, 
without  prejudice  to  the  prothonotary. 
It  is  said  that  this  order  never  was,  in 
fact,  complied  with;  that  no  such  judg- 
ment ever  was  entered.  But  the  entry 
on  the  record  of  the  order  was  itself  the 
rendition  of  such  a  judgment;  and  it  is 
out  of  the  question  that  we  should  now, 
after  such  a  lapse  of  time,  reverse  what 
the  court  did  on  the  application  of  the 
plaintiff  himself,  when,  in  the  mean 
time,  the  lien  of  the  judgment,  as  finally 
entered  by  order  of  the  court,  has  expired. 

M  East  173;  Hardw.  314;  1  Str. 
684 ;  Barnes  15. 

'  Moore  v.  Heiss,  4  Yeates  378. 

*  2  Str.  1077. 

5  2  Ld.  Raym.  1397 ;  2  Str.  878. 

«  2  Saund.  319. 

'  2  Archb.  Pr.  240 ;  2  Saund.  1,  e. 
As  to  the  practice  and  form  of  joininj; 
issue  in  this  State,  see  Vol.  I.  451,  457  ; 
Carl  u.  Commonwealth,  9  S.  &  R.  67. 

8  Cowp.  407. 

'  Wilson  V.  Commonwealth,  10  S.  & 
R.  375.     Per  Duncan,  J. 

1"  Thompson  v.  Cross,  16  S.  &  R.  350. 
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from  our  own  decisions,  yet  where  we  find  them  producing  serious 
mischiefs  we  ought  to  abandon  them.  The  mischiefs  resulting  from 
the  frequency  of  these  petty  exceptions  has  become  intolerable,  and  we 
direct  the  judgment  to  be  affirmed." 

If  the  issue  vary  from  the  declaration,  accepting  the  issue  will  be  a 
waiver  of  all  objection  on  that  account.' 

An  immaterial  issue  (that  is,  an  issue  where  a  material  allegation 
in  the  pleadings  is  not  traversed,  but  an  issue  is  taken  on  some  point 
that  will  not  determine  the  merits  of  the  cause,  and  the  court  is  at  a 
loss  for  which  of  the  parties  to  give  judgment)  ^  is  not  aided  either  at 
common  law  or  by  statute ;  but  the  court,  in  such  case,  usually  grant 
a  repleader,  beginning  again  at  the  first  fault  in  the  pleadings  which 
occasioned  the  immaterial  issue.^ 

Act  of  1814.— By  the  Act  of  21st  February  1814,  §  1,*  defects  of 
jury  process  are  remedied  by  the  following  comprehensive  provisions  : 
"  No  verdict  given  in  any  court  in  this  commonwealth  shall  be  set 
aside,  nor  shall  any  judgment  in  any  court  be  arrested  or  reversed  for 
any  defect  or  error  in  the  venire  issued  for  summoning  and  returning 
of  jurors ;  or  for  any  defect  or  error  in  drawing,  summoning,  or 
returning  any  juror  or  panel  of  jurors  :  but  a  trial,  or  an  agreement 
to  try  on  the  merits,  or  the  general  issue  in  any  case  shall  be  a  waiver 
of  all  errors  and  defects  in,  or  relative  and  appertaining  to  the  said 
venire,  drawing,  summoning,  and  returning  of  jurors."'  After  verdict, 
also,  the  want  of  a  venire  is  aided  by  the  English  statutes.^ 

Verdict. — The  court  have  no  authority  to  amend  or  alter  the  verdict 
actually  found  by  the  jury,  in  point  of  substance.'  And  they  have 
refused  to  do  this  in  England,  even  where  the  jurymen  joined  in  aft 
affidavit  stating  their  intention  to  have  given  more  damages  than  they 
actually  did,  and  that  they  conceived  their  verdict  was  calculated  to 
give  them.^  The  proper  time  for  explanations  of  this  kind  is  at  the 
trial.* 

But  when  a  mistake  is  made  in  recording  the  verdict  the  court  may 
amend  it  by  the  judge's  notes,  even  after  final  judgment  or  error 
brought ;  the  mistake,  in  such  a  case,  arising  from  the  misprision  of 
the  clerk.'  Thus,  where  the  clerk,  imagining  the  action  to  be  debt 
instead  of  covenant,  entered  Id.  damages  instead  of  174L,  the  court 
allowed  it  to  be  amended  by  the  judge's  notes  ;^''  and  the  same  where 
the  clerk  marked  wrong  damages."  So,  where  the  defendant  pleaded 
the  general  issue  and  the  Statute  of  Limitations,  and  a  verdict  was 
found  for  the  plaintiiT  on  the  first  issue  but  no  notice  taken  of  the  last, 
the  court  allowed  it  to  be  amended,  even  after  error,  for  this  defect, 
and  joinder  in  error  on  payment  of  costs.'^  So,  where  there  were 
several  counts  in  a  declaration,  some  of  which  were  bad,  and  by  mis- 
take a  general  verdict  on  all  the  counts  was  entered,  although  evidence 
had  been  given  on  the  good  counts  only,  the  court  allowed  an  amend- 

1  2  Str.  1131 ;  see  3  Burr.  1682.  2  T.  R.  281. 

'2   Saund.   319,   a;     see    examplea,         'Ibid. 

™,'*;u-.   „r>  .  '2  ^"'>^-  P*"-  242;   Iven's  Appeal, 

'I]'"!- 31.9,  l5- ^  ^  ^    .  ,  ,    ^  9  Casey  237;  Smith  v.  Hood,  1  t)asey 

"  Purd  Dig.  586,  6  Smith's  Laws  111.  218.                                                             •' 

6  Cro.  El.  259  ;  Bui.  N.  P.  320.  "  Bui.  N  P  320 

«  2  Archb.  Pr.  242 ;  see  1  H.  Bl.  78.  "  1  Wils.  33 

'  2  Arohb.  Pr.  242 ;  see  1  H.  Bl.  78  ;  "3  T.  R.  659 
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ment  by  the  judge's  notes.^  And  where,  in  such  a  case,  it  appeared 
from  the  judge's  notes  that  the  jury  calculated  the  damages  on  evi- 
dence applicable  to  the  good  counts  only,  the  court  allowed  an  amend- 
ment, although  it  appeared  that  evidence  had  been  given  applicable  to 
the  bad  counts  also.^  Further,  it  has  been  said,  in  the  Supreme  Court 
of  this  State,  that  where  evidence  to  support  the  good  counts  has  been 
given,  the  court  will  direct  the  verdict  to  be  entered  on  the  good 
counts,  at  any  time  during  the  term,  though  after  writ  of  error  deli- 
vered.' This,  of  course,  is  unnecessary  where  the  faults  in  the  defective 
counts  have  been  cured  by  verdict.*  The  Court  of  K.  B.,  however, 
have  refused  to  entertain  an  application  for  entering  the  verdict  upon 
the  particular  counts  according  to  the  evidence  on  the  judge's  notes, 
after  a  lapse  of  eight  years,  and  after  judgment  had  been  reversed  in 
error  for  a  defect  in  one  of  the  counts.'  And  in  a  penal  action,  where 
the  jury  found  a  verdict  for  one  penalty  on  evidence  equally  applicable 
to  each  of  two  counts,  and  the  plaintiff  applied  it  to  one  of  the  counts 
which  was  subsequently  found  to  be  bad,  the  Court  of  K.  B.  would 
not  afterwards  allow  him  to  enter  it  up  on  the  other .^  After  verdict  in 
ejectment  for  a 'messuage  and  tenement,  the  court  (pending  a  rule  to 
arrest  the  judgment)  gave  leave  to  amend,  by  entering  the  verdict  for 
the  messuage  only,  without  obliging  the  lessor  of  the  plaintiff  to  release 
the  damages.'  So,  on  the  other  hand,  where,  in  ejectment,  a  verdict 
had  been  given  for  the  plaintiff  for  one-half  of  the  premises,  and  nothing 
was  said  respecting  the  other  half,  the  verdict  was  allowed  to  be 
amended,  by  adding,  "  and  for  the  residue  they  find  for  the  defend- 
ant."' A  verdict  in  an  ejectment  for  8  acres  of  land,  "that  the 
defendant  should  have  the  third  part  of  the  41  acres  and  32  perches 
neat,  and  if  any  overplus  it  goes  to  the  plaintiff","  is  too  uncertain ; 
and  it  cannot  be  amended  or  cured  by  the  court's  appointing  a  sur- 
veyor to  designate  the  rights  of  the  parties  and  rendering  judgment 
thereon.'  But  the  court  will  not  allow  a  verdict  to  be  entered  on  a 
particular  count  where  the  jury  have  given  their  verdict  on  the  whole 
matter,  and  no  one  of  the  other  counts  is  bad  or  inconsistent.'"  The 
verdict  of  the  jury  in  favor  of  the  defendants  .for  the  undivided  two- 
thirds  of  the  tract  of  land  in  dispute,  omitting  to  state  that  for  the 
other  undivided  third  for  which  the  brother  had  previously  confessed 
judgment  they  found  for  the  plaintiffs,  was  amendable." 

Great  discretion  in  putting  into  form  and  amending  verdicts  in  an 
inferior  court  is  allowed  in  a  court  of  error  ;  and  if  there  are  any  ele- 
ments from  which  it  can  fairly  expound  the  verdict,  and  carry  out  its 
substantial  finding,  the  power  of  amendment  thus  exercised  will  not  be 
closely  scrutinized.'^ 

It  is  the  constant  practice  to  direct  juries  how  to  amend  their  infor- 
mal verdicts,  and  thus  save  the  necessity  of  re-trials.  This  applies, 
however,  only  to  formal  defects,  and  not  to  the  substantial  finding  of 

'  1  Doug.  376.  Donaldson  v.   Bank,  1   Am.  Law  Reg. 

M  B.  &  P.  329.  249. 

'  Paul  V.  Harden,  9  S.  &  R.  23.  '  Smith  v.  Jenks,  10  S.  &  R.  153. 

i  Ibid.  "  Descamps  u.  Dutihl,  4  Yeates  442. 

»  1  Barn.  &  Aid.  161.  "  Cambria  Iron  Co.  v.  Tomb,  12  Wright 

e  3  T.  R.  448.  388. 

'  8  East  357.  ''^  Keen  v.  Hopkins,  12  Wright  445. 

"  Burrows  v.  Hejsham,  1  Dallas  134 ; 


742  AMENDMENTS. 

the  jury.  When  the  correction  is  made,  the  recorded  verdict  is  the 
only  proper  one,  and  the  paper  returned  by  the  jury  is  no  part  of  it.* 
Where  the  plaintiff  in  an  action  had  died,  and  in  substituting  her  heirs 
the  name  of  one  of  them  had  been  omitted,  but  the  jury  were  sworn  in 
the  names  of  all,  it  was  held  that  the  error  was  amendable ;  that  the 
rendition  of  the  verdict  was  an  amendment,  and  that  the  neglect  to 
enter  the  omitted  name  on  the  record  before  trial,  was  an  irregularity, 
but  not  a  cause  for  reversal.^ 

The  party,  also,  may,  in  some  cases,  by  his  own  act,  remedy  the 
mistake  of  the  jury  in  giving  their  verdict.  Thus,  in  a  joint  action 
against  two,  if  the  jury  sever  the  damages,  the  plaintiff  may  cure  the 
defect  by  taking  judgment  de  melioribus  damnis  against  one,  and 
entering  a  nolle  prosequi  as  to  the  other  ;  or,  by  entering  a  remittitur 
as  to  the  lesser  damages,  he  may  have  judgment  for  the  greater  dam- 
ages against  both.^  Or,  if  the  jury  give  greater  damages  than  are  laid 
in  the  declaration,  the  court,  even  after  judgment  and  error  brought 
on  that  account,  will  allow  the  plaintiff  to  remedy  the  defect  by  enter- 
ing a  remittitur  for  the  excess.*  So,  if  the  jury  in  replevin,  find 
according  to  stat.  17  C.  II.  e.  7,  §  2,  but,  instead  of  finding  the  amount 
of  the  rent  in  arrear,  and  the  value  of  the  goods  distrained,  find  dam- 
ages to  the  amount  of  the  rent  claimed  in  the  conusance,  the  defendant 
may  remedy  the  defect  by  obtaining  leave  of  the  court  to  enter  his 
judgment  for  a  return  as  at  common  law,  or  the  court  will  allow  him 
to  amend  his  judgment  if  already  entered  as  according  to  that  statute.^ 
So,  where  the  plea  of  property  in  replevin  is  found  for  the  defendant, 
the  goods  having  been  delivered  to  the  plaintiff,  and  the  jury,  instead 
of  finding  generally  for  the  defendant,  with  damages  for  the  detention, 
find  the  value  in  damages  with  inj^erest,  the  court,  on  error  brought, 
will  reverse  the  judgment  entered,  and  give  a  correct  judgment,  accord- 
ing to  the  substance  of  the  finding  of  the  jury.^ 

A  special  verdict  may  be  amended  by  the  judge's  notes,^  by  the 
notes  of  counsel,  or  even  by  an  affidavit  of  what  was  proved  at  the 
trial.*  So,  if  a  special  case  be  misstated,  the  parties  may  have  leave 
to  amend  it.' 

Judgment. — The  judgment  is  amendable  at  common  law,  in  sub- 
stance or  in  form,  at  any  time  during  the  term  of  which  it  is  entered ; 
and  after  that  time,  even  after  error  brought,  and  in  nulla  est  erratum 
pleaded,'"  it  is  amendable  for  misprision  of  the  clerk,  by  8  H.  VI.  c.  12, 
and  8  H.  VI.  c.  15."  Where  a  judgment  de  bonis propriis  was  entered 
against  an  executor,  instead  of  a  judgment  de  bonis  testatoris,  the 
court  ordered  it  to  be  amended,  even  after  error  brought.'^  So,  where 
in  debt  on  bond,  judgment  was  entered  by  mistake  for  the  penalty  as 
damages,  the  court  allowed  it  to  be  amended  after  error  brou<^ht.'^    So, 

'  Wolfran  v.  Eyster,  7  Walts  38 ;  cit-  '  3  B.  &  P.  343.' 

ing  10  S.  &  R.  84.  »  2  Archb.  Pr.  243. 

'  Lynch  v.  Cox,  H  Harris  265.  '  Ibid.     For  what  defects  in  a  verdict 

"  See  Vol.  I.  481.  the  court  will  award  a  venire  de  novo. 

^  Fury  «.  Hone,  2  Dallas  184,  S.  C. ;  1  see  Ibid.  229,  Vol.  I   702 

Yeates  S.  C.  186 ;  Addison  114,  H.  Ct.  of  '»  4  M.  &  S.  94 ;  Barnes  7. 


Br. ;  4  M.  &  S.  94 ;  2  Archb.  Pr.  243.  "  2  Archb   Pr  ''>43 

5  3  T.  R.  349  ;  2  Archb.  Pr.  243.     See  '^  i  T.  R.  783  ■  5  Bi 

Wh.  Dig.  "  Replevin,"  D.  pi.  28.  115  ;  and  see  3  M.  &  i 

'  Eastou  B.Worthington,  5  S.  &  R.  130.  "  2  Archb.  Pr.  244 
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where  the  defendant  was  found  not  guilty  as  to  part,  and  there  was  no 
judgment  for  him  as  to  that  part,  the  court  allowed  the  record  to  he 
amended  by  the  verdict.^  So,  where  a  verdict  was  given  for  more 
damages  than  were  laid  in  th^  declaration,  and  judgment  entered 
accordingly,  the  court  allowed  the  judgment  to  be  amended,  and  a 
remittitur  entered  for  the  excess  after  error  brought.^  So,  where  one 
of  two  defendants  died  before  judgment,  and  judgment  was  entered 
against  both,  the  court  permitted  an  amendment,  by  entering  a  sugges- 
tion of  the  defendant's  death,  with  the  same  effect  as  if  it  had  been 
done  before  judgment,  though  after  error  coram  voiis  upon  which  the 
defendant's  death  before  judgment  had  been  assigned.'  They  have 
refused,  however,  to  amend  a  judgment  entered  upon  a  warrant  of 
attorney,  as  to  the  names  of  the  defendants,  though  the  warrant  was 
correct  in  that  respect,  and  the  judgment  might  have  been  amended  by 
it.^  So,  where  a  joir(t  judgment  was  entered  upon  several  scire  facias 
against  bail,  the  court  held  that  it  was  not  amendable  after  the  term 
of  which  it  was  entered.^  And  the  Court  of  Common  Pleas  in  Eng- 
land have  refused  to  amend  a  judgment  against  an  executor  where  the 
amendment  would  be  to  his  prejudice.*  The  judgment  may  be  amended 
by  the  verdict,'  or  by  the  judgment  paper.' 

A  venditioni  exponas  is  amendable  by  the  praecipe,  by  inserting  the 
name  of  one  of  the  defendants  during  the  trial  of  an  ejectment  under 
the  sheriff 's  deed ;  and  a  sale  under  such  a  writ  passes  the  title.' 

Where  the  prcecipe  for  a  fi.  fa.  is  joint  as  to  two  defendants,  but  the 
fi.  fa.  is  against  one,  the  mistake  will  be  amended  on  error. ^'' 

The  omission  of  a  specific  item  of  property  from  a  venditioni  exponas, 
which  is  included  both  in  the  fi.  fa.  and  the  sheriff's  deed,  will,be 
amended  after  the  lapse  of  forty  years,  though  the  prcecipe  be  lost." 

Where  there  is  a  general  verdict  on  several  counts,  the  court  cannot 
amend  the  judgment  by  entering  it  specially  on  one  count  and  leaving 
the   other  count  without  a  judgment,  though  they  might  amend  the 
verdict  and  then  make  the  judgment  correspond.'^ 
(4).   Scire  facias. 

The  court,  it  would  seem,  have  a  power  of  amending  a  scire  facias, 
for  any  misprision  of  the  clerks,  by  stat.  8  H.  VI.  c.  12,  that  statute 
expressly  including  "  writs"  generally.'^  They  have  accordingly 
allowed  a  scire  facias  to  revive  a  judgment,  and  the  declaration  there- 
on to  be  amended  ;  "  and  where  the  scir^  facias  is  an  original  proceed- 
ing, it  may  be  amended  in  all  cases  where  an  amendment  of  an  original 
writ  would  be  allowed.'^  Therefore,  the  Court  of  C.  P.  of  this  county 
allowed  a  scire  facias  on  a  recognisance  of  bail  to  be  amended  by  the 
record,  even  after  a  writ  of  error  by  the  bail,  and  a  certiorari  issued 
to  bring  up  the  record. '*  But  the  Court  of  K.  B.  have  refused  to  allow 
a  scire  facias  on  a  recognisance  of  bail  to  be  amended,  in  order  that 

'  2  Str.  786.  ^^  Shaffer  v.  Watkins,  7  W.  &  S.  219. 

2  4  ]VI_  (fc  S.  94.  "  De  Haas  v.  Bunn,  2  Barr  335. 

3  Ilill'i)  West,  1  Binn.  486.  "  Paul  w.  Harden,  9  S.  &  R.  23. 
*  2  Str.  1209  ;  1  Wils.  61.  ^  2  Archb.  Pr.  244. 

5  1  Ld.  Raym.  182,  547.  "  9  East  316 ;  see  2  B.  &  P.  275,  and 

«  5  Taunt.  554 ;  6  Ibid.  45.  the  oases  there  cited  ;  Willard  v.  Norris, 

'  2  Str.  786.  2  Rdwle  56. 

8  1  Salk.  50  ;  2  Ld.  Raym.  895.  '*  6  Bao.  Abr.  "  Soi.  Fa."  D. 

»  Sickler  v.  Overton,  3  Barr  825.  "  1  Dallas  133. 
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the  bail  might  have  a  farther  time  to  render  their  principal.'  In  those 
cases  where  leave  to  amend  will  not  be  granted,  the  plaintiff,  if  nul 
tiel  record  be  pleaded,  should  apply  for  leave  to  discontinue.^ 

If  the  defendant  plead  to  the  scire  facias,  and  the  plaintiff  proceed 
to  trial,  after  verdict  all  defects  in  form  are  aided  by  18  El.  c.  14,  and 
defects  both  in  form  and  substance,  by  5  G.  I.  c.  13 ;  after  judgment 
by  confession  or  default,  by  4  &  5  A.  c.  16,  §  2.^ 

On  the  trial  of  a  scire  facias  quare  ex.  non,  to  revive  a  judgment 
against  the  widow  and  heirs  of  a  decedent,  the  court  refused  to  allow 
the  defendants  to  amend  and  plead  "  that  they  took  nothing  by  de- 
scent :"  Held,  that  such  refusal  was  not  error  ;  for  the  judgment  against 
the  heirs  would  bind  only  the  lands  of  their  ancestor  in  their  hands, 
and  could  not  be  enforced  against  them  personally.^ 
(5).  Writ  of  Mrror. 

A  writ  of  error  was  not  amendable  at  common  law.*  But  now,  by 
5  G.  I.  c.  13,  all  writs  of  error  wherein  there  shall  be  any  variance 
from  the  original  record,  or  other  defect,  may  and  shall  be  amended 
and  made  agreeable  to  such  record,  by  the  respective  courts  where 
such  writ  of  error  shall  be  made  returnable.  Therefore,  where  a  writ 
of  error  was  brought  jointly  with  one  who  should  not  have  been  joined, 
the  court  allowed  the  writ  to  be  amended  by  striking  out  his  name.* 
So,  the  Supreme  Court  ordered  the  writ  of  error  to  be  amended  by  the 
praecipe,  by  striking  out  the  name  of  a  party  improperly  joined.'  So, 
a  mistake  in  the  name  of  one  of  the  parties  has  been  amended ; '  in 
another  case  the  writ  was  amended  by  adding  parties  ;^  and  in  another 
by  altering  even  the  description  of  the  form  of  action.'"  But  where 
the  writ  is  returnable  before  judgment  is  given,  this  is  a  fault  which 
cannot  be  amended." 

Errors  in  pleadings,  which  might  have  been  amended  in  the  court 
below,  will  be  considered  in  the  Supreme  Court  as  though  actually 
amended.'^ 

According  to  the  statute,  the  writ  is  to  be  amended  by  the  court  in 
which  it  is  returnable.  And  where  there  is  matter  on  record,  by  which 
an  amendment  can  be  made,  the  plaintiff  may  amepd  his  declaration  and 
increase  his  claim  for  damages,  while  the  record  is  in  the  Supreme 
Court.'^  Upon  amending  a  writ  of  error,  new  bail  must  be  put  in  to 
the  amended  writ,  in  the  court  below.'* 

A  recognisance  of  bail  in.  error  was  allowed  to  be  amended,  by 
inserting  the  names  of  all  the  parties,  plaintiffs  and  defendants,  which 
had  been  omitted,  after  judgment  affirmed.'* 

Writs  of  execution  may  be  amended  for  clerical  mistakes,  as  we 

12  Str.  1165;   8  Mod.   305;   2   New  Raym.  1403,  1532;  1  Ibid.  71  ■  Garth  8- 

Eep.  103  ;  3  B.  &  P.  321 ;  but  see  Barnes  2  Str.  1110;  8  T.  R  302                     '     ' 

4;2B.  &P.  275.  "  5  Taant.  82. 

'  See  2  Archb.  Pr.  245.  '  "  2  Str.  807,  834,  891  ;  2  Ld.  Raym. 

'Ibid.  1531,  1179;  1  Barnard  62,  65 

\  Coulter  V  Selby,  3  Wright  358.  "  Shoenberger  v.  Hackman,  1  Wright 

M  Salk.  49;lLd.  Raym.564.  90.                                                     "ngui 

.       =  Finney  v.  Crawford,  2  Watts  294 ;  2  '»  Miller  v.  Weeks,  10  Harris  93 

Str.  892 ;_  Fitzg^  201  ;1  Barnard  405  ;  »  2  W.  Bl.  1067 ;    as   to  the  amend- 

^T&  t  "  '  nu      ?  ■  ^°c  l    p  T,    ,  """''  "^  ^^  assignment  of  error,  see  2 

'  Guhr  V.  Chambers,  8  S.  &  R.  157.        Mod.  304 ;  Fitz  268 

9 1  Ir' fi^'^K  .        1  «.    .««    o  T  .         ''  ^"^'^'^  "•  Vanbebber,  4  Yeates  559. 
'  2  btr.  682 ;  but  see  1  Str.  606 ;  2  Ld. 
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have  seen  in  a  former  volume,'  even  after  they  have  been  executed. 
So,  if  a,fi.fa.  or  ca.  sa.  be  directed  to  the  sheriff  of  another  county, 
instead  of  a  testatum,  the  plaintiff  upon  suing  out  such  a  j^.  fa.  or  ca.  sa. 
as  would  warrant  the  former  one,  if  it  had  been  a  testatum,  getting  it 
returned,  and  entering  the  writ,  return,  and  the  award  of  the  testatum 
on  the  roll,  may  have  leave  to  amend  the  former  writ  by  inserting  the 
testatum  clause,  &c.,  upon  payment  of  costs.^ 

It  may,  perhaps,  be  necessary  to  add,  that  the  statutes  of  jeofails  do 
not  extend  to  writs  of  execution.^ 
(6).  Names  of  Parties. 

At  common  law,  the  names  of  parties,  when  erroneous  in  the  original 
writ,  could  not  be  amended.  To  meet  this  diflSculty,  several  statutes 
have  been  adopted. 

Act  of  1818.— The  7th  section  of  the  Act  of  24th  March  1818,'  pro- 
vides that  no  suit  shall  abate,  &c.  "  by  the  omission  to  name  one  of  the 
parties ;  but  in  such  case  the  names  of  the  persons  so  omitted  may,  on 
application  to  the  court,  be  added  to  the  record,"  &c.  This  clause  was 
held  not  to  extend  to  suits  of  all  descriptions,  but  to  be  intended  to 
provide  merely  for  the  omission  of  the  names  of  persons  suing  in  a 
representative  character,  as  executors,  assignees,  trustees,  &c.  ;''^  and 
therefore  the  Supreme  Court  refused  to  allow  an  amendment  in  an  ac- 
tion by  one  of  several  partners,  by  adding  the  names  of  the  other 
partners.'  And  so  it  was  ruled  that  if  a  suit  be  brought  in  the  names 
of  "  0.  H.  &  Co.,"  it  cannot  be  amended  on  the  trial  by  adding  the 
names  of  the  partners,  as  "  0.  H.  and  T.  H.,  partners  under  the  firm 
of  0.  H.  &Co."' 

After  a  plea  in  abatement,  however,  the  court  gave  leave  to  add  the 
name  of  a  co-executor  plaintiff,  under  the  Act  of  1818  ;*  and  it  was 
afterwards  generally  stated  that  the  court  will  amend  the  record  of  a 
suit  at  common  law,  by  inserting  the  name  of  the  person  in  whom  is 
vested  the  legal  title,  for  the  use  of  those  beneficially  interested  in  the 


School  directors,  suing  in  their  individual  names,  may  have  the  iprm- 
eipe,  writ,  and  narr.  amended  so  as  to  cure  the  error.'" 

In  an  action  by  trustees  of  an  academy,  the  action  should  be  brought 
in  the  name  of  the  corporation ;  but  if  the  names  of  the  trustees 
have  been  added  the  court  may  amend,  so  as  to  let  the  plaintiff  appear 
in  its  simple  corporate  name." 

Where  an  action  on  a  promise  "  to  the  guardians  of  the  minor  child- 
ren of  A.  B."  was  brought  in  the  name  of  "  C.  D.  and  others,  guard- 
ians, &c.,"  as  if  the  promise  was  made  to  the  guardians  in  their 
individual  character,  it  was  held  that  the  suit  being  brought  by  C.  D., 
as  in  his  own  right,  the  words  "  and  others,  guardians,"  were  matters 
of  description  only,  and  consequently  that  the  court  below  erred  in 
permitting  the  record  to  be  amended  by  striking  out  "  others,"  and 

1  Vide  Vol.  I.  873.  '  Chamberlin  v.  Hite,-  5  Watts  373. 

'  3  T.  R.  657  ;  1  H.  Bl.  541.  «  Dunton  v.  Elkinton,  2  Miles  85. 

"  2  Arohb.  Pr.  246.  »  Seitz  v.  Buffum,  2  Harris  69. 

•  Purd.  Dig.  27,  7  Smith's  Laws  132.  i"  Barnet  v.  School  Directors,  6  W.  & 

5  Wilson  V.  Wallace.  8  S.   &  K.   63,  S.  46. 

Duncan,  J.     s.  p.,  Horbaoh  v.  Knox,  8  "  Bdinboro'   Academy    v.    Robinson, 

W.  &  S.  30.  1  Wright  210. 

»  8  S.  &  R.  53. 
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inserting  the  name  of  a  subsequently  appointed  guardian,  particularly 
after  an  appeal  from  an  award  of  arbitrators.' 

Under  this  act  it  has  been  held  admissible,  where  an  action  was 
commenced  before  a  justice  against  the  commissioners  of  a  county, 
naming  them,  to  amend  the  record,  by  substituting  the  county  as  de- 
fendant ;  ^  to  amend  a  declaration  in  which  the  plaintiff  sued  as  a  com- 
mon informer,  by  inserting  instead  an  averment  that  he  sues  as  well' 
for  himself  as  the  treasurer  of  the  county  ;  ^  and  after  a  judgment  be- 
fore a  justice  in  favor  of  A.,  it  was  held  not  error  in  the  court  on 
appeal  to  amend  the  record,  by  substituting  for  "  A."  as  plaintiff,  "  A. 
&  B.,  late  partners,  to  the  use  of  B."^ 

Where  action  was  brought  against  two  partners  in  a  single  venture, 
and  the  declaration  against  them  as  general  partners,  it  was  held  pro- 
per for  plaintiff  to  amend  his  suit  and  declaration  by  striking  out  the 
names  of  the  defendants  trading  as  a  firm.° 

"Where,  upon  the  completion  of  a  contract  for  hauling  bark,  the  balance 
due  the  contractor  was  at  his  request  placed  to  the  credit  of  a  third 
person :  held,  that  the  latter  could  not  maintain  an  action  in  his  own 
name  for  the  amount  credited  ;  for  he  is  a  stranger  to  the  contract  and 
consideration.  But  as  the  defect  would  be  amendable,  it  is  not  a 
ground  for  reversal  of  the  judgment.^ 

Where  no  party  is  suggested  in  a  writ  on  an  official  bond  (as  is 
required  by  the  Act  of  1836),  the  error  is  amendable  by  the  prcecipeJ 

In  order  to  remedy  clerical  errors,  the  following  act  was  passed: — 
■  Act  of  1846.— Act  of  16th  April  1846,  §  2.'  That  in  all  actions 
pending,  or  hereafter  to  be  brought  in  the  several  courts  of  this  com- 
monwealth, said  courts  shall  have  power,  in  any  stage  of  the  proceed- 
ings, to  permit  amendments  of  the  record,  when  it  shall  appear  to  them, 
by  any  sufficient  evidence,  that  a  mistake  has  been  made  in  the  Chris- 
tian name  or  surname  of  any  party,  plaintiff  or  defendant :  Provided, 
That  if,  by  such  alteration  or  amendment,  the  adverse  party  is  taken 
by  surprise,  the  trial  shall  be  continued  until  the  next  court. 

Under  this  act  an  amendment  of  the  name  of  a  defendant,  from 
Augustus  S.,  Jr.,  to  Augustine  S.,  was  held  to  have  been  rightly 
allowed.^ 

The  proof  required  under  the  act,  it  was  said,  is  only  to  satisfy  the 
conscience  of  the  court,  and  may  be  ex  parte  or  otherwise  ;  it  is  conse- 
quently not  necessary  that  the  affidavit  should  be  by  the  attorney  who 
made  the  mistake.'" 

It  was  thought  by  Judge  Rogers  that  there  was  no  restriction  of 
the  time  within  which  such  amendment  is  to  be  made.  It  is  confined, 
however,  to  the  case  of  a  clear  mistake,  and  will  not  be  suffered  to 
effect  an  entire  change  of  the  real  parties  for  or  against  whom  the  suit 
is  brought." 

1  Carskadden  v.  MoGhee,  7  W.  &  S.  «  Robertson  v.  Reed,  11  Wright  115. 

^^-  '  Commonwealth   v.    Monteomerv.    2 

^  Evster  v.  Eineman,  1  Jones  147.  Barr  461. 

'  Megargell   v.  Hazleton  Coal  Com-  «  Purd.  Dig.  46,  Pamph  L  353 

Pany,  «  W.  &  S.  342.  9  Ward  v.  Stevenson,  3  Harris  21. 

*  Gue  V  Klme,  1  Harris  60.  '» Ibid. ;  see  Horbach  v.  Boggs,  6  Barr 

5  Schollenberger  v.   Seldonridge,   13  377.                                         ^^ 

Wright  83.  11  Ibid.,  Rogers,  J. 
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The  act  extends  to  all  mistakes  of  every  description,  whether  in  or 
of  the  Christian  or  surname  of  either  plaintiff  or  defendant ;  ^  and  the 
name  of  one  of  the  parties  may  be  struck  out,  and  a  new  one  substi- 
tuted, on  an  ex  parte  affidavit  that  a  mistake  has  been  made.^ 

So  it  was  held  that  the  court  may  permit  an  amendment  by  inserting 
the  Christian  name  of  a  defendant,  which  was  left  blank  in  the  original 
process.^ 

No  amendment  will  be  permitted  under  the  Act  of  April  10th  1846, 
before  the  appearance  of  the  defendant.* 

Depositions  taken  in  a  case  where  the  names  of  the  plaintiffs  are  sub- 
sequently amended,  cannot  be  offered  in  evidence  after  the  amendment 
of  the  record,  but  must  be  retaken." 

Where  the  plaintiff's  name,  after  defendant's  appearance,  was  altered 
from  G.  C.  to  G.  C.  and  J.  W.,  trading,  &c.,  the  District  Court,  on 
motion,  set  aside  the  declaration  and  rule  to  plead.^ 

The  act  does  not  authorize  the  introduction  of  new  parties  to  a  suit, 
either  plaintiffs  or  defendants.' 

Where  the  misnomer  of  the  defendant  is  made  the  subject  of  an  affi- 
davit of  defence,  the  plaintiff,  after  an  amendment,  is  not  entitled  to 
judgment  for  want  of  an  affidavit.* 

The  grant  of  power  to  amend  implies  the  duty  to  exercise  it  in  a 
proper  case.' 

Amendments  far  more  sweeping,  however,  are  authorized  by  the  fol- 
lowing acts,  upon  which  there  has,  as  yet,  been  but  little  adjudication : — 


'  Horback  v.  Knox,  6  Barr  377. 

''  Ibid. 

'  Porter  v.  Hildebrand,  2  Harris  129. 

*  Hartshorne  v.  Mercer,  D.  C.  C.  P., 
6  P.  L.  J.  152. 

*  Horback  v.  Knox,  6  Barr  377. 

*  Cuthbert  v.  Wetherill,  Saturday, 
April  10th  1852.  Why  proceedings 
should  not  be  set  aside.  Per  curiam. 
The  defendant  was  brought  into  court 
upon  a  summons  to  answer  George  Cuth- 
bert. The  narr.  filed  calls  upon  him  to 
answer  George  Cuthbert  and  John  We- 
therill, Jr.,  copartners,  under  the  firm 
of  Cuthbert  &  Wetherill.  It  may  be 
true  that  oyer  cannot  be  demanded  of 
the  writ,  nor  a  variance  between  the 
writ  and  the  narr.  taken  advantage  of  at 
all,  or  at  least  not  except  by  plea  in 
abatement.  It  does  not  follow,  however, 
that  the  court  has  not  such  power  over 
their  proceedings  as  to  prevent  gross 
irregularity.  In  Wilson  v.  Wallace,  8 
S.  &  R.  53,  the  Supreme  Court  denied  a 
formal  application  for  leave  to  amend 
by  inserting  the  names  of  new  plaintiffs, 
in  just  such  a  case,  apparently,  as  that 
before  us ;  and  Judge  Duncan  remarked 
that  it  would  be  sweeping  work  indeed  to 
add  new  names  to  any  action  and  at  any 
time.  On  appeals  from  justices  of  the 
peace,  greater  laxity  in  such  cases  has 
been  allowed ;  but  even  there  the  change 


of  the  party  must  not  indicate  an  entirely 
different  cause  of  action  :  Gue  v.  Kline, 
1  Harris  60.  It  will  be  something  en-- 
tirely  new,  if  the  plaintiff's  attorney  can 
introduce,  without  leave  of  the  court, 
what  the  court  would  refuse  its  leave  to 
do,  if  applied  to.  Especially  will  it 
strike  the  professional  mind  as  a  novelty, 
if  what  would  seem  to  follow  inevitably, 
that  if  the  plaintiff's  argument  be  sound, 
when  a  defendant  is  in  court  at  the  suit 
of  one  man,  he  may  be  declared  against 
by  another  entirely  different  person.  A 
decisive  answer  is  that  the  new  plaintiff, 
who  appears  on  the  record  now  for  the 
first  time,  is  not  responsible  for  the 
costs,  at  least  those  previously  incurred, 
and  did  not  join,  or  in  presumption  of 
law  did  not  join,  in  the  warrant  of  at- 
torney upon  which  the  writ  is  grounded. 
We  are  not  without  precedents  to  sustain 
us  in  setting  aside  proceedings  on  ac- 
count of  a  variance  of  this  character : 
Canning  v.  Davis,  4  Burr.  2417  ;  Rogers 
».  Jenkins,  1  B.  &  P.  383.  Declaration 
and  rule  to  plead  set  aside. 

'  Means  v.  Presbyterian  Church,  3 
Barr  99 ;  Noll  v.  Swineford,  6  Barr 
187. 

'  Brown  «.  Harkman,  1  Phila.  R. 
208. 

»  Wood  V.  Philadelphia,  3  Casey  502. 
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Act  of  1862.— Act  of  May  4th  1852,  §  2}  In  all  actions  pending, 
or  hereafter  to  be  brought,  in  the  several  courts  of  this  commonwealth, 
and  in  all  cases  of  judgments  entered  by  confession,  the  said  courts 
shall  have  power,  in  any  stage  of  the  proceedings,  to  permit  amend- 
ments by  changing  or  adding  the  name  or  names  of  any  party,  plain- 
tiff or  defendant,  whenever  it  shall  appear  to  them  that  a  mistake  or 
omission  has  been  made  in  the  name  or  names  of  any  such  party. 

A  mistake  in  the  names  of  the  parties  may  be  corrected  under  this 
act,  whether  it  arise  from  a  mistake  of  law  or  fact.^  Thus  the  name 
of  an  equitable  plaintiff  may  be  substituted  as  the  legal  plaintiff,  if  the 
cause  of  action  be  not  changed.'  And  if  suit  be  brought  in  the  name 
of  an  equitable  claimant,  describing  himself  as  assignee  of  the  legal 
party,  it  is  proper  to  allow  an  amendment  making  the  legal  party  the 
plaintiff  for  the  use  of  the  equitable  one.*  A  plaintiff  may  amend  by 
adding  another  name  as  legal  plaintiff  to  his  own  use.'  Under  this 
act  an  amendment  by  inserting  name  of  plaintiff  omitted  by  mistake  is 
proper." 

Act  of  1858.— By  Act  of  April  12th  1858,  §  1,'  the  2d  section  of 
the  Act  passed  the  4th  day  of  May  1852,  relative  to  the  courts  of  this 
commonwealth,  shall  be  so  construed  as  to  authorize  the  said  courts, 
■where  by  reason  of  there  being  too  many  persons  included  as  plaintiffs 
or  defendants  by  mistake  as  will  prevent  the  cause  from  being  tried  on 
the  merits,  to  permit  an  amendment,  by  striking  out  from  the  suit  such 
persons  as  plaintiffs  or  defendants. 

The  names  of  parties,  whether  plaintiffs  or  defendants,  may  be 
stricken  out  or  added,  whenever  it  is  necessary  to  a  trial  on  the  merits.' 
,  But  if  one  of  two  defendants  sued  as  copartners  file  an  affidavit  of  de- 
fence alleging  that  the  other  defendant  never  was  in  partnership  with 
him,  although  the  court  will  strike  out  the  name  of  the  other  defend- 
ant, judgment  will  not  be  granted  against  the  one  by  whom  the  affidavit 
was  made,  it  being  sufficient  at  the  time  of  filing  it.' 

Act  of  1862. — In  regard  to  parties  in  mechanics'  liens,  it  is  provided 
by  Act  of  April  9th  1862,  §  1,'"  that  in  all  cases  where  a  claim  is  now 
filed,  or  shall  hereafter  be  filed,  under  the  provisions  of  the  law  to 
which  this  is  a  supplement,  in  which  too  many  persons  are  by  mistake 
included  as  claimants,  owners,  or  reputed  ownei's,  contractors,  archi- 
tects, or  builders,  it  shall  be  lawful  for  the  Court  of  Common  Pleas  of 
the  proper  county,  and  the  District  Court  of  the  proper  district,  having 
jurisdiction,  in  which  such  claim  shall  be  filed,  to  permit  an  amend- 
ment of  the  same  by  striking  thereout  the  names  of  all  such  persons 
as  may  by  mistake  be  included  therein :  Provided,  That  nothincr  in 
this  section  shall  be  construed  or  held  to  apply  to  cases  in  which  ver- 
dicts or  judgments  have  been  or  may  be  entered  prior  to  the  passage 
hereof. 

'  Pard.  Dig.  47,  Pamph.  L.  574.  ris  285. 

'  Duckenmiller  v.  Young,  3  Casey  97.  '  Purd.   Dig.     47,   Pamph.    L.   243  ; 

'  Kaylor  v.  Shaffner,  12.  Harris  489.  Hite  v.  Keir,  2  Wright  72 ;  15  Leg    Int 

*  Downy  v.   Garard,    12   Harris   52 ;  382. 

Kellog  V.  Datisman,  2  Phila.  R.  HI.  »  Jackson  i>.  Lloyd,  8  Wright  82. 

'  Walthour  v.  Spangler,  7  Casey  523 ;  »  Rangier  v.  Hummel,  1  Wright  130 

Hite  V.  Kier,  2  Wright  75.  w  Purd.  Dig.  Supp.  1281,  Pamph.  L. 

"  Good  Intent  Co.  v.  Hartzell,  10  Har-  402.                <=        1 1-                     i 
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5.  Amendment  after  Error. 

We  have  already  seen,*  that  as  long  as  the  record  remains  in  the 
court  below,  they  may  order  amendments  on  proper  grounds,  though 
after  error  brought ;  indeed,  they  have  been  known  to  send  the  record, 
when  handed  to  them  by  the  prothonotary  to  be  certified,  to  the  oppo- 
site attorney,  in  order  to  enable  him  to  scan  it  and  detect  the  error, 
•with  a  view  to  an  amendment.  And  the  court  in  which  judgment  is 
entered  may  allow  amendments  of  the  record,  even  after  error,  as 
between  the  parties,  but  not  so  as  to  affect  subsequent  judgment-cre- 
ditors, mortgagees,  or  purchasers,  bail  or  sureties  for  stay.^ 

Defects  which  are  amendable  before  error  brought,  are  amendable 
afterwards,  in  the  court  above,  so  long  as  diminution  may  be  alleged, 
and  a  certiorari  awarded.*  The  defendant  in  error,  therefore,  when 
in  time,  will  have  leave  to  amend;*  as,  to  give  a  single  example  out 
of  many  which  might  be  collected,  by  suggesting  on  the  record  the 
death  of  a  joint  defendant,  his  death  having  been  assigned  as  error .^ 

Where  it  appears  from  the  record  that  the  damages  found  by  the 
verdict  exceed  the  amount  laid  in  the  declaration,  the  Court  of  Error 
may  permit  the  record  to  be  carried  back  to  the  inferior  court  for 
amendment  by  a  release  of  the  surplus  damages,  and  if  the  record  be 
returned  thus  amended,  the  judgment  will  be  affirmed.^ 

An  amendment  of  the  declaration  may  be  permitted  on  a  second  trial, 
after  the  reversal  of  a  former  judgment.^  But  the  Supreme  Court  will 
not  permit  a  correction  of  the  record  by  way  of  amendment,  where 
the  name  of  one  of  the  parties  to  a  judgment  was  improperly  given, 
though  the  Common  Pleas  might  have  done  so  in  a  suit  originally 
brought  before  a  justice.*  Where  there  was  an  agreement  by  attorneys 
below  to  amend,  the  court  will  give  leave  to  amend  after  error  brought 
without  costs  .^ 

And  where  in  an  action  against  the  sureties  of  a  deceased  sheriff,  by 
an  execution-creditor,  whose  money  the  sheriff  had  received,  the  omis- 
sion to  set  out  the  judgment  in  the  narr.,  if  a  defect,  could  have  been 
amended  in  the  court  below,  and  the  Supreme  Court  will  consider  it  as 
amended.'" 

It  has  been  said  that  there  is  no  instance  of  an  amendment  in  a 
Court  of  Error  by  inquiring  into  facts  dehors  the  record ;  therefore, 
where  a  declaration  contained  a  count  in  trover,  and  another  in  tres- 
pass, on  which  a  general  verdict  was  given,  and  the  court  below 
refused  to  amend  the  verdict  by  applying  it  to  one  count,  and  entering 
a  nolle  prosequi  as  to  the  other ;  the  Supreme  Court  of  New  York 
also  refused  permission  to  amend,  as  it  had  nothing  to  amend  by,  and 
as  the  error,  if  any,  was  an  error  of  the  court  below,  in  matter  of  law, 
in  which  case  it  is  the  better  opinion  that  the  Court  of  Error  cannot 
amend. '* 

'  Ante,  733,  742,  744.  Black  v.  Wistar,  4  Dallas  268. 

^  Crutchen  v.  The  Commonwealth,  6  '  Spackman  ».  Byers,  6  S.  &  R.  385 ; 

Wh.  340 ;  see  also  Chew's  Appeal,  9  W.  see  Pontius  v.  Commonwealth,  4  W.  & 

&  S.  152.  S.  53  ;  see  "  Erjor." 

3  2  Dunl.  Pr.  702.  '  Lee  ».  Wright,  1  Rawle  149. 

*  Wampler  v.  Shissler,  1  W.  &  S.  365  ;  «  Frankem  v.  Trimble,  5  Barr  520. 

Seitz  V.  Buffum,  2  Harris  71 ;  DeHaas  '  Johnson  v.  Chaffant,  1  Binn.  75. 

V.  Bunn,  2  Barr  337.  "  Kiketson  v.  Commonwealth,  1  P.  E'. 

5  Hill  V.  West,  1  Binn.  486  ;  1  Johns.  Smith  155. 

Gas.   29;   2  Johns.   184;  7   Ibid.  468;  "  15  Johns.  318 ;  2  Dunl.  Pr.  704. 
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The  propriety  of  an  amendment  of  a  record  cannot  be  inquired  into 
collaterally,  nor,  except  under  the  Act  of  1806,  even  directly  on  a 
writ  of  error.' 

6.  Amendment  in  Proceedings  in  Equity. 

Act  of  1864.— By  Act  of  May  4th  1864,  §  2,^  "  In  all  proceedings 
in  equity,  according  to  equity  forms,  the  several  District  Courts  and 
Courts  of  Common  Pleas  in  this  commonwealth  may  permit,  at  their 
discretion,  and  when  in  their  opinion  the  same  will  affect  the  merits 
of  the  matter  in  controversy  and  expedite  justice,  amendments  to  be 
made  in  bills,  answers,  pleas,  or  other  matters  in  the  same  manner  as 
now  obtains  in  common-law  cases  and  practice ;  proper  notice  to  be 
given  to  the  adverse  party,  whose  rights  shall  be  protected  by  con- 
tinuances, if  desired. 

7.  Amendment  in  Proceedings  in  Municipal  Liens. 

Act  of  1858.— By  Act  of  April  21st  1858,  §  9,^  it  is  provided  that 
municipal  claims  for  taxes,  liens,  public  assessment,  or  charges  may  be 
amended  at  any  time  before  or  at  the  trial,  on  notice  given  defendant 
under  rule  of  court :  Provided,  That  if  made  on  the  trial  a  continu- 
ance may  be  granted  by  the  court  on  the  application  of  the  defendant. 

'  Rhoads  V.  Commonwealth,  3  Harris  '  Purd.  Dig.  Supp.  1334,  Pamph.  L.  775. 
276.  "  Purd.  Dig.  47,  Pamph.  L.  387. 
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What  it  is. 

Kinds  of  awards. 

Modes  of  arbitration  in  this  State. 

I.  Submission  by  the  Agreement  of  the  Par- 
ties.   P.  753. 
Act  of  1705. 
Act  of  1806. 


II.   Compulsory  Arbitration. 
Act  of  1806. 


P.  754. 


Section  I.     Of  Submission  to  Eefee- 

ENCE  BT  AgKEEMENT  OP  THE  PaBTIES. 

p.  755. 

1.  What  may  be  arbitrated.     P.  757. 

2.  Of  the  nature  of  the  Submission,  and  here- 
in of  Notice,  and  when  the  Reference  may 
be  revoked.     P.  758. 

Of  revoking  the  submission. 
Of  notice. 

3.  Of  the  Proceedings  before  the  Referees. 
P.  762. 

i.  Of  the  Award.     P.  764. 

(1).  Of  the  award  generally;  and  here- 
in by  whom  the  award  must  be  made, 
the  time  when  it  is  to  be  made,  and  of 
what  constitutes  a  good  award. 

1.  By  whom  an  award  or  report 
shall  be  made  on  a  submission  to 
several . 

2.  Of  the  time  when  the  award  is  to 
be  made,  and  the  means  of  pro- 
curing relief  when  it  is  improperly 
made. 

3.  Of  what  constitutes  a  good  award. 
(2).  Of  exceptions  to  an  award. 

1.  Of  exceptions  generally,  and  here- 
in of  the  rules  of  court  in  reference 
thereto. 

2.  What  evidence  will  be  heard  on 
exceptions. 

(3).  Of  judgment  and  execution  on  an 
award- 
Act  of  1705. 
Attachment. 


(4).  When  an  award  can  be  reviewed, 
and  herein  of  sending  back  awards 

1.  Of  sending  back  awards. 

2.  Of  costs. 

Section  II.     Of  Compulsory  Ajibitba- 
TION.     P.  778. 
Its  object. 

1.  What  may  be  arbitrated.     P.  779. 

2.  Of  the  Entry  of  Rule  and  the  Notice.  P. 
781. 

Declaration  must  be  filed. 
Of  notice  of  rule. 
Service. 

Proof  of  notice. 

Error  must  be  taken  advantage  of  in  rea- 
sonable time. 
When  rule  may  be  treated  as  a  nullity. 

3.  Appointment  of  Arbitrators,  and  herein 
of  their  Number  and  the  Notice  of  Meeting. 
P.  785. 

4'.  Meeting  of  Arbitrators,  and  Proceedings 
before  them,  and  herein  of  their  Compensa- 
tion, and  of  the  Death  or  other  Disability 
of  an  Arbitrator.     P.  788. 
Vacancies. 
Must  be  sworn. 
Power  to  adjourn. 
Powers  of  arbitrators. 
Penalties. 

Penalty  for  not  attending  without  excuse. 
Pay  of  arbitrators. 
Death  or  other  disability  of  an  arbitrator. 

5.  Of  the  Award.     P.  792. 

(1).  What  constitutes  a  good  award. 
(2).   Of  the  power  of  the  court   over 
awards,   and  herein   of  setting  aside 
awards,  and  the  exceptions  to  them. 
What  the  court  may  inquire  into. 
Award  cannot  be  altered  in  matters 

material. 
Bill  of  exception  cannot  be  filed. 
Exceptions. 

6.  Conditional  Awards.     P.  799. 
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7.  Appeals  from  Awards.     P.  800. 

(1).   Of  the  appeal  generally,  and  herein 
of  the  affidavit. 

Of  the  afiSdavit. 

Who  may  appeal. 
(2).  Of  entering  the  appeal. 
(3) .  Of  the  recognisance  on  appeal. 

8.  Of  Proceedings  after  Appeal)  and  herein 
of  Error.     P.'SIO. 

9.  Of  the  Lien  of  Awards,  and  herein  of 
Judgment  and  Execution.     P.  814. 


Section  III.  Or  the  Genekal  Eegula- 

TION3  RESPECTING   EePEKEES  AND  Ae- 
BITBATOKS,    PEESCBIBED    BT    THE   ACT 

OF  1836.     P.  819. 

What  not  to  be  arbitrated. 

Subpoena. 

Attachment. 

Fine. 

Certificate. 

Kule  to  take  depositions. 

Costs. 

Fines  and  penalties. 


What  it  is. — That  act,  by  which  parties  refer  any  matter  in  dispute 
between  them  to  the  decision  of  a  third  person,  is  called  a  submission  ; 
the  person  to  whom  the  reference  is  made,  an  arbitrator ;  when  the 
reference  is  made  to  more  than  one,  and  provision  made  that  in  case  they 
shall  disagree  another  shall  decide,  that  other  is  called  an  umpire  ;  the 
judgment  pronounced  by  arbitrators,  an  award  ;  that  by  an  umpire,  an 
umpirage.'  In  most  agreements  to  arbitrate,  instead  of  providing  for 
the  intervention  of  an  umpire,  the  decision  is  left  to  the  majority  of 
an  unequal  number  nominated  in  the  submission. 

Kinds  of  awards. — In  England,  says  Addison,  P.  J.,^  there  are 
three  kinds  of  awards,  two  at  common  law,  and  one  by  statute. 

1.  At  common  law,  the  parties  differing  may  agree  either  by  word, 
or  by  writing  sealed  or  unsealed,  to  submit  their  dispute  to  arbitrators, 
without  instituting  any  suit,  and  the  award  of  the  arbitrators  binds  the 
parties.  If  it  be  not  obeyed  by  either  party,  the  other  has  his  remedy 
by  an  action  at  law,  either  on  the  submission  or  on  the  award. 

2.  Where  the  parties  have  instituted  a  suit,  either  at  law  or  in 
equity,  they  may  agree  to  withdraw  the  examination  of  it  from  the 
jury  to  the  court,  and  submit  it  to  arbitrators,  making  this  submission 
a  rule  of  the  court,  where  the  cause  is  depending.  The  award,  when 
made,  is  brought  into  the  court ;  and  on  the  complaint  of  either  party, 
if  it  has  been  improperly  made,  the  court  set  it  aside,  or,  if  no  impro- 
priety appear,  compel  obedience  to  it  by  process  of  attachment ;  diso- 
bedience being  a  contempt  of  the  rule  made  by  the  court. 

3.  From  the  experience  of  the  "  use  of  these  peaceable  and  domestic 
tribunals,"  it  was  enacted  by  statute,^  that  parties  in  any  case  where 
the  remedy  is  by  personal  action,  or  suit  in  equity,  may,  without  any 
such  action  or  suit,  submit  their  difference  to  arbitration,"  and  agree 
that  such  submission  be  made  a  rule  of  any  court  of  record ;  and  this 
submission,  having  been  made  a  rule  of  one  of  the  courts,  and  the 
arbitrators  having  made  their  award,  it  is  returned  into  the  court  of 
which  the  submission  was  made  a  rule,  and,  by  that  court,  on  the  com- 
plaint of  either  party,  within  a  limited  time  annulled  ;  or  it  is  enforced, 
in  the  same  manner  as  an  award  in  a  case  where  a  cause  was  depending 
at  the  time  of  the  submission. 

But  this  view  of  the  subject  has  been  considerably  modified  by 
Chief  Justice  Gibson,  in  a  case,  in  which  he  says : — 

"  There  is  but  one  species  of  arbitration  known  to  the  common  law. 


'  Kyd  on  Awards  6. 
^  Lessee  of  Dixon  v.  Morehead,  Addis. 
Rep.  224,  C.  P.  Westmoreland  County, 


Pa.,  Dec.  T.  1795. 

'  3  Blac.  Comm.  17 ;  9  &  10  W.  III. 
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The  parties  submit  their  controversy  to  persons  chosen  by  them  with- 
out invoking  the  auxiliary  power  of  a  court ;  and  as  the  award  does 
not  bind  the  right,  it  cannot  be  enforced  at  law,  the  remedy  being  an 
action  on  the  award  or  arbitration  bond,  or  a  bill  in  equity  for  specific 
performance  of  a  collateral  act.  Shortly  before  the  8  &  9  Wm.  III., 
a  practice  had  sprung  up  to  make  the  submission  of  a  pending  cause  a 
rule  of  court ;  and  this  also  was  said  to  be  a  reference  at  common  law. 
It  was,  however,  soon  merged  in  that  statute — a  proof  of  the  inade- 
quacy of  an  agreement  to  change  the  law.  The  preceding  are  the  only 
forms  of  arbitration  known  in  England."^ 

Lord  Mansfield  held  this  act  to  be  only  declaratory  of  what  the  law 
was  before,  in  cases  where  there  was  a  cause  depending  in  the  court; 
and  it  was  made  to  put  submissions,  where  there  was  no  cause  depend- 
ing, on  the  same  footing  as  those  where  there  was  a  cause  depending.^ 
The  power  of  calling  upon  the  court  to  enforce  summarily  the  perform- 
ance of  an  award  made  under  it  (which  it  will  do  by  attachment), 
strongly  recommends  this  mode  of  reference  in  England.^ 

Modes  of  arbitration  in  tJds  State. — There  are  in  Pennsylvania  two 
modes  of  arbitration  or  reference,  the  first  including  all  submissions  by 
the  agreement  of  parties,  and  comprising  jive  species  of  awards  ;  the 
second  being  what  may  called  a  compulsory  submission  to  arbitration, 
at  the  will  and  by  the  act  of  either  party  under  Acts  of  Assembly. 

I.  Submissions  by  the  Agreement  of  the  Parties. 

These,  says  C.  J.  McKean,*  are  : — 

First.  Those  made  by  mutual  consent,  in  pursuance  of  arbitration 
bonds,  entered  into  out  of  court. 

Secondly.  Those  which  are  made  in  a  cause  depending  in  a  court 
of  law  or  equity,  upon  the  consent  of  the  parties  to  refer  the  matters 
in  variance  (which  were  awards  at  common  law,  but  are  now  regulated 
by  statute). 

Thirdly.  Those  which  are  made  under  a  rule  of  court,  by  virtue  of 
the  statute  of  9  &  10  Wm.  III.  c.  15,  which  was  calculated  to  remedy 
the  delay  and  circuity  of  action  attendant  on  awards  made  merely  in 
pursuance  of  arbitration  bonds,  without  the  intervention  of  a  control- 
ling power,  to  compel  the  acquiescence  of  the  parties ;  and 

Fourthly.  Those  made  in  pursuance  of  the  Act  of  the  Legislature 
of  this  State,  of  1705,  setting  forth  that  "  where  the  plaintiif  and 
defendant  consent  to  a  rule  of  court  for  referring  the  adjustment  of 
their  accounts  to  certain  persons  mutually  chosen  by  them  in  open 
court,  the  award  or  report  of  such  referees,  being  made  according  to 
the  submission  of  the  parties,  and  approved  by  the  court,  and  entered 
upon  the  record  or  roll,  shall  have  the  same  effect  and  be  as  available 
in  law  as  a  verdict  by  twelve  men.' 

Act  of  1705. — "  Our  Act  of  Assembly  and  the  statute  of  William," 
says  McKean,  C.  J.,  "differ  essentially  in  many  respects;  as,  for 
instance,  the  latter  does  not  require  awards  to  be  approved  by  the 
court,  and  therefore  such  awards  are  conclusive  in  England,  unless 

'  Bellas  V.  Dewart,  5  Harris  90.  *  Williams  «.  Craig,  1  Dallas  315. 

'  2  Burr.  701.  *  Purd.  Dig.  53,  1  Smith's  Laws  50. 

»  Cald.  on  Arbit.  18. 
VOL.  II. — 48 
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Bome  corruption  or  other  misbehavior  in  the  arbitrators  is  proved  : 
nor  did  our  Act  of  Assembly,  in  cases  of  mutual  accounts,  copy  this 
English  statute,  but  introduced  into  Pennsylvania  a  fourth  species  of 
awards,  -which  differs  from  the  second  species  of  English  awards  before 
mentioned,  in  this,  that  the  report,  when  approved  by  the  court,  is  to  be 
proceeded  on,  as  a  verdict,  by  judgment,  and  then  by  execution  or 
scire  facias,  as  the  case  may  be,  not  by  attachment ;  and  in  this  also, 
that  it  is  open  to  the  exceptions  which  may  be  made  to  a  verdict."'' 

"Though  this  act,"  says  C.  J.  Gibson,  in  Bellas  v.  Dewart,  above 
quoted,  "  has  been  carried  beyond  cases  of  mutual  accounts  and 
appointments  in  open  court,  it  has  not  been  extended  to  actions  of  par- 
tition after  judgment ;  nor  could  it  be,  for  there  could  be  no  award 
where  there  might  not  otherwise  be  a  verdict.  In  any  event,  it  would 
not  be  error  to  set  aside  an  award  subject  to  the  approval  of  the  court 
like  a  verdict.  In  Gallup  v.  Reynolds,''  a  reference  to  arbitrators 
after  judgment  was  held  not  to  be  within  the  act ;  still,  the  award  was 
held  to  be  a  liquidation  of  the  sum  due  in  a  collateral  issue  to  ascertain 
it,  and  as  binding  as  if  it  were  the  immediate  act  of  the  parties. 
Nothing  was  said,  however,  to  foster  a  notion  that  they  might  super- 
sede the  process  of  the  law. 

Act  of  1806.—"  Thus  stood  arbitration  till  the  Act  of  1806,  which 
empowered  parties,  either  out  of  court  or  in  it,  to  refer  their  contro- 
versies to  persons  chosen  by  them,  and  required  the  courts  to  give  the 
award,  filed  on  proof  of  the  submission,  the  same  effect  as  if  it  were 
made  under  a  rule  of  court.  Its  mode  of  proceeding  prescribed  so  many 
formalities,  that  it  was  found  to  be  nearly  impracticable,  and  recourse 
was  very  seldom  had  to  it.  It  is  scarce  to  be  doubted,  that  the  com- 
missioners to  revise  the  statutes  intended  to  supersede  it  and  the  Act 
of  1705  together.  The  primary  use  of  the  commission  was  to  conso- 
lidate statutes  in  pari  materia,  and  make  one  consistent  system  of  the 
whole  of  them." 

Awards  of  the  fifth  species  were  those  made  under  the  Act  of 
Assembly  of  the  21st  of  March  1806,^  passed  by  the  legislature  prin- 
cipally with  a  view  to  facilitate  arbitration  without  the  intervention  of 
an  attorney,  and  in  cases  not  depending  in  court. 

II.  Compulsory  Arbitration. 

Those  made  under  the  Act  of  the  20th  of  March  1810,*  with  the 
supplementary  Acts  of  the  25th  of  February  1813,'  and  of  the  28th 
of  March  1820,°  which  authorized  either  party  to  enter  a  rule  of  refer- 
ence and  regulate  the  proceedings  on  such  arbitration ;  the  rule  to 
arbitrate  being  compulsory  on  the  other. 

Act  of  1836.— The  revised  Statute  of  16th  June  1836,'  introduced 
material  changes,  however,  in  the  system  of  arbitration  and  reference. 
The  revisers,  after  mentioning  the  acts  already  specified  as  the  four 
principal  provisions  then  in  force  in  this  commonwealth,  state,  that  the 
statute  9  &  W.  III.  c.  16,  and  the  Acts  of  Assembly  of  1705  and 
1 1810,  have  been  compiled  in  the  revised  act  with  a  few  alterations 

1  Williams  v.  Craig,  1  Dallas  315.  ^^  6  Ibid.  28. 

2  8  Watts  424.  e  7  Re.  Laws  326. 

'  Purd.  Dig.  52,  4  Smith's  Laws  326.  '  Purd.  Dig.  50,  ei  seq.,  Pamph.  L. 

'  5  Ibid.  131.  717. 
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which  are  noted  in  their  remarks  upon  its  several  sections.  The  Act 
of  1806  has  not  been  incorporated,  and  it  was  proposed  by  the  revisers 
to  repeal  it  altogether.  In  practice,  this  latter  act  is  believed  to  be 
nearly  obsolete,  and  it  certainly  contains  nothing  valuable  that  may  not 
be  added  to  the  system  established  by  the  Act  of  1810.  For  reasons 
specified  in  their  report,  it  was  determined  by  them  that  there  was 
nothing  in  it  which  required  its  existence  as  a  distinct  system. 

The  revised  Act  of  1836  is  divided  into  three  parts,  which,  together 
with  such  additional  matter  as  constitutes  the  subject  of  the  following 
sections,  we  will  consider  in  the  following  order : — 

I.  Of  submission  to  reference  by  agreement  of  parties. 
II.  Of  compulsory  arbitration. 

III.  General  directions  respecting  referees  and  arbitrators. 


SECTION  I. 

OF   SUBMISSION   TO   REFERENCE   BY  AGREEMENT   OF   PARTIES. 

The  1st  and  2d  sections  of  the  Act  of  16th  June  1836 '  (which  have 
been  taken  from  the  statute  of  9  &  10  W.  III.  c.  15,  §  1),  provide 
that  it  shall  be  lawful  for  all  persons  desirous  to  end  by  arbitration, 
any  controversy,  suit,  or  quarrel,  except  such  as  respects  the  title  to 
real  estate,  to  agree,  in  writing,  that  their  submission  of  the  same  to 
the  award  or  umpirage  of  any  person  or  persons,  shall  be  made  a  rule 
of  any  court  of  record  of  this  commonwealth,  having  jurisdiction, 
which  the  parties  shall  choose,  and  they  shall  insert  such  their  agree- 
ment in  their  submission,  or  the  condition  of  the  bond  or  promise, 
whereby  they  may  oblige  themselves,  respectively,  to  submit  to  the 
award  or  umpirage  of  any  person  or  persons.     §  1. 

When  any  agreement  shall  be  made  as  aforesaid,  and  inserted  in  the 
submission  or  promise,  or  condition  of  the  respective  bond,  the  same 
shall,  upon  producing  an  afiidavit  thereof,^  made  by  the  witnesses 
thereto,  or  any  one  of  them,  in  the  court  of  which  the  same  is  agreed 
to  be  made  a  rule,  and  filing  the  said  affidavit  in  court,  be  entered  of 
record  in  such  court ;  and  a  rule  shall,  therefore,  be  made  by  the  said 
court,  that  the  parties  shall  submit  to,  and,  finally,  be  concluded  by 
the  arbitration  or  umpirage,  which  shall  be  made  pursuant  to  such 
submission.     §  2. 

The  Act  of  1836  does  not  repeal  that  of  1806,^  which  is  as  follows  : 
It  shall  be  lawful  for  any  person  or  persons,  desirous  of  settling  any 
dispute  or  controversy,  by  themselves,  their  agents  or  attorneys,  to 
enter  into  an  agreement  in  writing,  to  refer  such  dispute  or  controversy 
to  certain  persons  to  be  by  them  mutually  chosen  ;  and  it  shall  be  the 
duty  of  the  referees,  to  make  out  an  award  and  deliver  it  to  the  party 
in  whose  favor  it  shall  be  made,  agreeably  to  the  directions  of  this  act, 
together  with  the  written  agreement  entered  into  by  the  parties  ;  and 

'  Purd.  Dig.  50,  Pamph.  L.  717.  entered  thereon  is  not  void  but  voidable, 

^Though   submission    to   arbitrators  and  till  avoided  is  valid:  Wall's  Adm'r 

and  an  award  under  the  Act  of  1836  is  v.  Fife,  1  Wright  394. 

not  entitled  to  entry  in  the  docket  of  pro-         '  Pennington  v.  Bowman,  10  Watts 

thonotary  without  the  affidavit  required  285  ;   Okispn  v.  Flickinger,  1  W.  &  S. 

by  the  act ;  yet  when  entered,  judgment  258. 
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it  shall  be  the  duty  of  the  prothonotary,  on  the  affidavit  of  a  subscrib- 
ing witness  to  the  agreement,  that  it  was  duly  executed  by  the  parties, 
to  file  the  same  in  his  office  ;  and  on  the  agreement  being  filed  as  afore- 
said, he  shall  enter  the  award  on  record,  which  shall  be  as  available  in 
law,  as  an  award  made  under  a  rule  of  reference,  issued  by  the  court, 
'  or  entered  on  the  docket  by  the  parties,  and  the  same  proceedings 
shall  be  had  thereon,  as  are  prescribed  in  the  3d  section  of  this  act. 

§1. 

In  all  cases,  where  an  action  has  been,  or  hereafter  may  be,  depend- 
ing in  court,  or  any  amicable  suit,  is  or  may  be  entered  in  the  pro- 
thonotary's  office,  the  plaintifi"  and  defendant  may,  either  in  vacation 
or  term  time,  by  themselves,  their  agents  or  attorneys,  consent  to  a 
rule  of  court,  for  referring  their  cause  to  certain  persons,  to  be  by  them 
mutually  chosen.     §  2}  f 

The  referees,  chosen  in  pursuance  of  the  directions  of  this  act,  shall 
be  sworn  or  affirmed  (unless  the  same  shall  be  dispensed  with  by  the 
consent  of  the  parties)  to  try  and  determine  the  cause  referred  to  them, 
and  a  just  award  make  out  under  the  hands  and  seals  of  a  majority  of 
them,  agreeably  to  the  terms  of  the  submission ;  which  award  shall  be 
sealed  up  by  the  referees,  and  delivered  to  the  person  in  whose  favor 
it  shall  be  made,  who  shall  deliver  the  same  without  breaking  the  seal, 
to  the  prothonotary  of  the  proper  county,  who  shall  enter  the  same  of 
record  in  his  office  ;  and  if  the  said  award  be  entered  by  the  prothono- 
tary in  vacation,  it  shall  be  the  duty  of  the  party,  in  favor  of  whom  it 
is  made,  to  serve  a  copy  thereof  on  the  adverse  party,  his  agent  or 
attorney,  at  least  ten  days  preceding  the  first  day  of  the  next  term  ; 
and,  if  no  exceptions  be  filed  against  the  same,  during  the  said  term,  it 
shall  have  the  same  efiect,  and  be  recovered  in  the  same  manner,  as  a 
judgment  entered  by  the  court  on  the  verdict  of  a  jury ;  and  if  the 
award  be  entered  by  the  prothonotary  in  term  time,  it  shall,  in  such 
case,  be  the  duty  of  the  party  in  favor  of  whom  it  is  made,  to  serve  a 
copy  thereof  on  the  adverse  party  within  ten  days  after  the  expiration 
of  such  term ;  and  if  no  exceptions  be  filed  with  the  prothonotary, 
within  twenty  days  after  receiving  such  notice,  it  shall  become  a  judg- 
ment, and  be  recovered  as  aforesaid ;  but  in  case  either  party  file 
exceptions  to  the  award  entered  as  aforesaid,  and  the  same  being  finally 
set  aside  by  the  court,  if  it  be  the  plaintiff  filing  such  exceptions,  and 
he  shall  again  prosecute  his  action,  either  in  a  court  of  justice  or 
before  other  referees,  and  shall  not  recover  a  sum  equal  or  greater  than 
was  first  awarded,  he  shall  not  have  judgment  for  costs,  and  shall  pay 
the  defendant  seventy-five  cents  per  day  while  attending  on  the  same  ; 
and  if  the  defendant  file  such  exceptions,  and  the  award  be  set  aside 
by  the  court,  and  the  plaintiff,  by  a  new  action,  shall  recover  a  sum 
equal  or  greater  than  the  original  award,  then,  and  in  that  case,  the 
plaintifi"  shall  have  judgment  for  all  the  costs  accrued  on  such  suit, 
together  with  seventy-five  cents  per  day  whilst  attending  the  same  ; 
and  in  all  cases,  when  a  verdict  of  a  jury  shall  be  set  aside,  a  new 
trial  shall  be  had  on  the  same  conditions,  as  to  costs  and  daily  pay,  as 
are  above  prescribed  in  cases  of  a  new  trial  on  the  report  of  the 
referees  being  set  aside.     §  3. 

'  See  Massey  v.  Thomas,  6  Binn.  333. 
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Voluntary  arbitrations  may  be  treated  under  the  following  heads  : — 

1.  What  may  be  arbitrated. 

2.  Nature  of  the  submission,  and  herein  of  notice,  and  when  the 

reference  may  be  revoked. 
'l  3.   Of  the  proceedings  before  the  referees. 

4.  Of  the  award,  and  herein  of  judgment  and  execution. 

1.  What  may  be  arbitrated. 
By  the  Act  of  1705  all  controversies  might  be  arbitrated,^  and  it  was 
the  constant  usage  to  refer  actions  of  ejectment.^ 

But  the  Act  of  1836,  which  was  obviously  intended  to  supply  all  the 
statutes  which  preceded  it,  has  regard  expressly  to  controversies  which 
do  not  involve  title  to  land,  and,  consequently,  not  to  partition,  which 
is  a  real  action.'  But  a  question  of  boundary  may  be  submitted  to, 
and  settled  by,  arbitration.^ 

In  an  action  of  trespass  qu.  cl.fr.,  it  appeared  that  the  plaintiff  and 
defendant  having  had  a  dispute  as  to  the  boundaries  of  their  farms, 
agreed,  in  writing,  to  refer  the  establishment  of  a  true  line  to  a  sur- 
veyor. The  latter  fixed  a  day,  and  gave  notice  to  the  parties,  but  the 
plaintiff  was  prevented  by  accident  from  attending  at  the  appointed 
time.  The  referee  waited  till  the  next  day,  when,  encouraged  by  the 
plaintiff's  family  to  proceed,  he  ran  the  line,  as  he  testified,  in  good 
faith  and  to  the  best  of  his  judgment.  The  defendant  thereupon 
removed  his  fence  to  the  line  thus  designated,  which  was  the  alleged 
trespass  for  which  the  action  was  brought.  It  appeared,  also,  that 
while  engaged  in  the  business,  the  referee  stayed  at  the  defendant's 
house,  and  was  entertained  by  him,  but  the  jury  found  that  no  impro- 
per influence  had  been  exerted.  It  was  held  that  the  award  was  bind- 
ing on  the  plaintiff,  and  that  no  action  lay.^ 

Where  parties  included  in  a  submission  to  arbitration  with  the  action 
pending  between  them,  the  subject  of  another  action  in  contemplation  : 
Held,  that  this  was  regular.* 

Keference  to  settle  the  amount  due  on  a  judgment,  is  not  a  reference 
under  the  Act  of  1705.' 

Neither  a  suit  in  equity  commenced  by  bill,  nor  a  case  where  a  judg- 
ment by  default  has  been  opened  on  terms,  an  action  on  a  bail-bond, 
nor  a  cause  which  has  been  brought  to  an  issue  in  law  by  demurrer, 
can  be  arbitrated.^ 

Where  the  agreement  to  submit  all  matters  in  controversy  recites 
particular  matters,  it  is  confined  to  those.' 

Parties  to  an  action  may  agree  to  submit  all  matters  in  dispute  to 
referees,  and  authorize  the  prothonotary  to  enter  judgment  on  the 
award;  and  a  judgment  so  entered  is  valid  .^^ 

Where  an  award  is  made  pursuant  to  the  terms  of  the  submission,  it 
becomes  the  law  by  which  the  parties  are  to  act  in  relation  to  the  sub- 

'  Primer  v.  Kuhn,  1  Dallas  456.  '  Armstrong  v.  Hall,  3  Harris  23. 

^  Austin  ».  Snow,  2  Dallas  157  ;  Har-  '  Henderson  v.  Walker,  2  Grant  36. 

vey  V.    Snow,    1    Yeates   156 ;  Duer  v.  '  Gallup  v.  Reynolds,  8  Watts  426. 

Boyd,  1  S.  &  R.  203.  «  Taggart  v.  Fox,  1  Grant  190. 

'  Bellas  V.  Dewart,  5  Harris  90,  per  '  Scott  v.  Barnes,  7  Barr  134. 

Gibson,  C.  J.  "  Wall's   Adm'rs  v.  Fife,   1  Wright 

*  Brower  v.  Osterhout,  7  W.  &  S.  344.  395. 
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ject-matter  in  dispute  ;  and  they  can  be  relieved  from  it  only  by 
making  clear  proof  of  such  circumstances  of  mistake,  corruption,  or 
fraud,  as  would  justify  an  equitable  interference  with  the  award. ^ 

A  submission  of  a  certain  action  of  replevin  depending  in  the  Com- 
mon Pleas  of  Dauphin  county,  and  also  of  "  all  manner  of  actions, 
causes  of  action  and  suits  in  law  or  equity,  bills,  bonds,  specialties, 
sums  of  money,  quarrels,  conditions,  debates,  differences,  dues,  con- 
troversies, trespasses,  damages,  and  demands  whatsoever"  is  broad 
enough  to  include  judgments  and  executions  in  other  actions  between 
the  parties.^ 

And  where  parties  stipulate  that  disputes,  actual  or  prospective, 
shall  be  submitted  to  the  arbitrament  of  a  particular  individual  ot  tri-. 
bunal,  they  are  bound  by  their  compact  and  cannot  seek  redress 
elsewhere.^ 

An  amicable  action  in  account-render,  with  an  agreement,  that  the 
stated  case  be  entered  in  the  Court  of  Common  Pleas  by  the  prothono- 
tary,  and  tried  as  if  summons  served,  narr.  filed,  appearance  by 
defendant,  plea,  and  judgment  of  account  entered  —  naming  the 
auditors,  and  providing  for  substitution ;  and,  further,  that  judgment 
should  be  entered  on  the  report  of  the  auditors,  or  those  acting  as 
such,  to  have  the  same  force  and  effect  as  if  tried  regularly  in  court — 
is  not  a  submission  within  the  1st  and  2d  sections  of  the  Act  of  1836, 
and  it  is  not  necessary  that  the  authority  of  the  auditor  who  made  the 
award  appear  aifirmatively  upon  the  face  of  the  submission,  in  order 
that  judgment  be  entered.* 

A  husband  may  submit  his  wife's  claim  to  owelty  of  partition;' 
though,  as  we  have  seen  above,  an  action  of  partition  cannot  be 
referred.  I 

Prosecutions  for  assaults  and  batteries  may  be  included  in  a  reference 
"  of  all  business  of  whatever  kind  in  dispute  between  the  parties."* 
2.  Of  the  Nature  of  the  Submission,  and  herein  of  Notice,  and 
when  the  Reference  may  he  revoked. 

It  was  formerly  held  that  the  agreement  to  refer  must  be  in  writing ;  ^ 
but  it  is  now  held  that  a  submission  may  be  by  parol,  and  no  technical 
phrases  or  set  forms  of  words  are  requisite  to  constitute  a  submission,' 
and  so  a  submission  by  specialty  may  be  altered  by  parol ;  but  whether 
altered  or  not,  it  is  to  be  construed  largely.'  On  a  parol  agreement 
made  by  the  attorneys  of  the  parties  in  open  court,  to  refer  a  cause 
reached  on  the  trial-list  to  certain  persons  named  as  arbitrators,  such 
parol  agreement  being  entered  of  record  by  the  prothonotary ;  it  was 
held — 1st.  That  in  such  case  the  rule  of  court  which  requires  all 
agreements  of  counsel  to  be  in  writing,  had  no  bearing.  2d.  That  as 
the  party  made  no  application  to  the  court  to  strike  off  such  submis- 
sion, the  law  presumed  it  to  have  been  made  with  his  approbation  and 
consent.'" 

1  Robinson  v.  Biokley,  6  Casey  384.  «  Noble  v.  Peebles,  13  S.  &  R  319 

KauflFman  v.  Myer,  6  Watts  134.  '  Shippen's  Lessee  v.  Bush,  i  Dallas 

'  Saodgrass  v.  Gavit,  4  Casey  221.  25]  ;  Dickerson  v.  Rorke,  6  Casey  390 

'  Henneigh  J,.  Kramer,  14  Wright  530.  »  MoManus  v.   MoCullouch,  6  Watts 

'  Strawbndge  v.  Funstone,  1  W.  &  S.  357. 

517 ;  Snodgrass  v.  Gavit,  4  Casey  221 ;  '  Graham  v.  Graham,  9  Barr  254 

MoCracken  v.  Clarke,  7  Ibid.  498.  '»  Millar  v.  Criswell,  3  Barr  449 
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In  an  agreement  to  refer  an  action  pending  in  court,  or  where  there 
is  a  simultaneous  agreement  to  commence  one,  it  is  not  necessary, 
under  either  the  Acts  of  1705  or  1806,  that  the  parties  provide  that 
the  submission  be  made  a  rule  of  court.  Such  consent  will  be  implied, 
in  the  absence  of  a  contradictory  provision.^  But  an  agreement  of 
parties  to  submit  all  matters  in  variance  between  them  to  three  arbi- 
trators, under  the  provisions  of  the  Act  of  1836,  whose  award  was  to 
be  final  and  conclusive,  not  containing  the  agreement  that  it  should  be 
made  a  rule  of  court,  cannot  be  sustained  under  the  provisions  of  that 
act.  Nor  can  an  award  made  on  such  a  submission  be  sustained  as  a 
common-law  submission,  as  the  parties  to  it  expressly  stipulated  that 
it  should  be  under  the  Act  of  1836  ;^  though  where  an  action  is  pend- 
ing', the  law  will  be  otherwise,  as  it  is  not  necessary  to  make  the 
submission  a  rule  of  court  in  such  case.'  And  where  pending  an 
action,  the  parties  agreed  to  submit  all  matters  in  controversy  between 
them  to  arbitrators  :  Held,  that  they  were  bound  by  the  a  ward. ^  In 
case  of  reference,  however,  under  the  Act  of  1705,  it  was  not  usual  in 
practice  to  obtain  a  rule  of  court  for  the  purpose  ;  and  it  was  not  mat- 
ter of  exception  that  a  cause  was  referred  by  agreement  without  such 
rule.^ 

Even  if  the  Act  of  1806,  to  regulate  arbitration,  be  not  repealed  by 
that  of  1836,  a  judgment  entered  on  an  award  made  by  virtue  of  an 
agreement  of  the  parties,  no  suit  being  pending  in  court,  cannot  be 
sustained  under  the  former  act,  where  a  copy  of  the  award  when 
entered  in  term  time  has  not  been  served  within  ten  days  after  the 
expiration  of  the  term  ;  nor  can  it  be  sustained  under  the  Act  of  1836, 
if  there  was  no  agreement  that  the  submission  be  made  a  rule  of 
court.* 

Most  cases  referred  are  in  vacation,  and  in  none  of  them  does  it 
appear  that  the  reference  is  made  by  any  entry  on  the  docket  a  rule 
of  court.  In  point  of  fact,  if  the  rule  is  never  asked,  universal  prac- 
tice has  made  it  unnecessary.''  The  recital  of  a  submission  in  an  award 
is  no  proof  of  it,  and  without  a  submission  there  can  be  no  valid 
award.* 

But  a  submission  to  three  referees  under  the  Act  of  1836  (which 
re-enacts  the  Act  of  1705)  cannot  be  executed  by  two  only  of  the 
referees.' 

An  award  by  the  plaintiiF's  and  defendant's  attorneys,  which  recites 
that  they  were  appointed  by  the  parties  to  determine  the  case,  is  not 
such  an  award  as  judgment  can  be  entered  on.  In  order  to  invest  the 
court  with  power  to  enter  judgment  on  an  award  affecting  the  title  to  real 
estate,  the  submission  must  be  made  a  rule  of  court,  or  must  recite  the 
act  under  which  it  is  made." 

The  parties  to  an  agreement  to  refer,  under  this  act,  may  stipulate 

'  MoAdams  v.  Stilwell,  1  Harris  90,     Ford  v.  Keen,  Ibid.  179. 

Bell  J. ;  but  see  Okison  v.  Flickinger,  *  Remington  v.  Morris,  2  Grant  457. 

1  W.'  &,  S.  257  ;  Fox  v.  Ealer,  2  Miles  "  Bemus  v.  Quiggle,  7  Watts  362. 

169 ;   and  Star   v.   Hose  Co.,  post,  111,  "  Marshall  v.  Bozorth,  5  Harris  409. 

note  ;  Buckman  v.  Davis,  4  Casey  211.  '  Ibid.  364. 

^  Benjamin  v.  Benjamin,  5  W.  &  S.  *  Stokely  v.  Robinson,  10  Casey  315^ 

552.  °  Okison  v.  Flickinger,  1  W.  &  S.  257. 

'  MoAdams  b.  Stilwell,  1  Harris  98 ;  '"  Stokely  v.  Robinson,  10  Casey  315. 
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that  the  decision  of  less  than  the  whole  number  of  referees  shall  be 
final.^  When  a  submission  provides  if  any  of  several  arbitrators  are 
absent  "  others  are  to  be  chosen,"  it  only  meant  that  substitutes  are  to 
be  made  by  the  parties  who  constituted  the  originals.^ 

Whatever  may  be  the  law  in  England,  long  practice  has  established 
it  here,  that  a  submission  to  arbitration  is  an  abandonment  of  the  plead- 
ings, and  the  Supreme  Court  will  not  reverse  for  a  variance  from  them 
in  the  award ;'  and  it  is  immaterial  in  such  case  that  the  award  does 
not  state  upon  which  count  it  is  found ;  even,  it  seems,  where  some 
of  the  counts  are  bad,  and  so  it  seems  that  a  rule  of  reference  is  not 
irregular,  where  entered  before  replication  to  a  special  plea,  though 
such  replication  be  demurrable.^ 

The  matter  may  be  submitted  before  there  are  any  pleadings ;  the 
referees  never  see  them,  and  would  not  understand  them  if  they  did, 
and  are  without  the  aid  of  a  court  in  moulding  their  award  according 
to  the  counts  ;  consequently,  to  overturn  it  for  a  variance  between  it 
and  the  pleadings,  which  the  parties  have  dispensed  with,  would  be 
manifest  injustice.' 

Of  Revokmg  t7i£  Submission. 

A  submission,  whether  by  deed,  parol,  or  rule  of  court,  like  -any 
other  naked  authority,  is  countermandable  before  execution  of  it,  though 
expressed  to  be  irrevocable. °  But  a  submission  and  award  under  the 
Act  of  1836,  not  entered  of  record  and  made  a  rule  of  court,  is  in- 
operative, and  no  action  will  lie  for  the  amount  awarded.^ 

If  the  parties  to  an  executory  contract  make  a  provision  in  it,  that 
any  dispute  which  shall  arise  between  them  on  the  subject  of  the  con- 
tract shall  be  determined  by  an  individual  named,  whose  decision  shall 
be  final,  no  action  will  lie  for  a  breach  of  the  agreement  by  one  against 
the  other  ;  but  they  must  resort  to  the  tribunal  appointed  by  them- 
selves, from  whose  award  there  is  no  appeal ; '  nor  does  it  matter  that 
the  arbiter  be  interested  in  the  contract,  which  was  the  subject  of  the 
reference.' 

A  stipulation  in  a  contract,  by  which  the  parties  agree  to  i-efer  all 
matters  of  dispute  growing  out  of  it  to  the  judgment  of  three  arbitra- 
tors mutually  chosen,  to  be  available  as  a  defence  to  an  action  by  one 
of  the  parties  on  a  contract,  must  be  accompanied  with  proof  that 
the  party  setting  up  the  defence  offered  to  choose  the  arbitrators,  and 
that  the  other  refused  to  do  so.'" 

And  an  award  made  in  pursuance  of  a  voluntary  submission,  and 
without  fraud,  is  always  final,  unless  the  parties  provide  for  an  appeal, 
or  for  some  other  mode  of  rehearing.^' 

A  submission  in  consideration  of  a  discontinuance  of  chancery  pro- 
ceedings for  an  account  is  irrevocable.^^ 

It  has  even  been  said  that  either  party  may  revoke  at  any  time 

1  Ford  V.  Keen,  1  Harris  179.  *  Monongahela  Navigation  Company 

*  Potter  V.  Sterrett,  12  Harris  411.  v.  Fenlon,  4  W.  &  S.  205  ;  McGheetiea 

'  Grier  v.  Bilger,  1  Harris  58.  v.    Duffield,   5   Barr   499  ;     Lauman   v. 

^Ibid.  Young,  7  Casey  306;  McCahan  v.  Rea- 

^  Ibid ;  Mills  V.  Buoliaaan,  2  Harris  mey,  9  Casey  535. 

59.  "  Nav.  Co.  v.  Fenlon,  4  W.  &  S.  205. 

«  Power  V.  Power,  7  Watts  213.  '»  Snodgrass  v.  Gavit,  4  Casey  221. 

'  Benjamin  v.  Benjamin,  5  W.  &  S.  "  iMessick  v.  Ward,  1  Grant  437. 

562;  Stukely  v.  Rubiuson,  10  Casoy  315.  "  MoGheehen  u.  Duffield,  5  Barr  497. 
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before  award  made.^  But  when  an  award  has  been  drawn  up  and 
signed  by  the  majority,  and  delivered  to  one  of  the  parties,  and  the 
other  has  learned  from  the  dissenting  arbitrator  that  it  is  unfavorable 
to  him,  his  revocation  to  the  submission  after  that  comes  too  late.^ 
So  after  award  made  it  is  too  late;^  and  where  the  submission  is 
made  upon  a  consideration,  it  is  irrevocable.* 

Where  the  parties  agreed  that  either  might  revoke  the  submission 
within  twenty  days  after  the  award,  and  file  amicable  action,  the  agree 
ment  was  valid.^ 

When  a  submission  is  in  writing,  it  cannot  be  directly  revoked, 
except  by  a  written  instrument  given  to  the  arbitrators,  or  a  majority.* 

Though  an  attorney's  agreement  to  refer,  binds  his  client;''  the 
client  may  revoke  the  submission,  or  apply  to  the  court  for  relief.* 
But  if  the  latter  is  dissatisfied  with  the  agreement  of  his  attorney  to 
refer,  he  should  apply  to  the  court  in  which  the  agreement  is  entered 
to  set  it  aside.' 

A  submission  to  arbitration  is  like  the  delegation  of  any  other  power, 
and  neither  an  agent  nor  an  arbitrator  can  delegate  it,  without  express 
authority.'" 

A  rule  having  been  granted  to  show  cause  why  referees  should  not 
be  appointed  in  a  pending  action,  under  a  written  agreement  by  the 
counsel  engaged  in  it,  and  one  of  the  defendants  having  filed  a  dis- 
avowal of  the  reference  :  Held,  that  although  counsel  had  a  right  to 
submit  their  client's  cause  to  reference,  the  client  had  a  right  to  revoke 
the  submission  which  was  timely  done." 

The  Act  of  1836  sought  to  compose  strifes,  to  shorten  litigation,  by 
assigning  an  amicable  tribunal  to  which  the  parties  might  resort ;  '^ 
and  when  both  had  agreed  to  resort  to  that  tribunal,  it  was  never 
intended  by  the  act  that  either  should  be  permitted  to  recede  from  its 
jurisdiction,  except  when  no  proceedings  had  been  had  under  the  rule 
of  reference.  In  the  case  in  which  this  was  declared,'^  the  rule  was 
entered  at  nisi  prius,  through  misapprehension  and  surprise,  and 
being  still  under  the  power  and  control  of  the  court,  the  rule  was  dis- 
charged. On  a  motion  to  strike  off  the  rule  of  reference,  if  the  parties 
disagree,  it  was  discretionary,  as  we  have  seen,  with  the  court  to  grant 
it ; "  and  when  the  referees  had  investigated  the  transaction,  agreed 
upon  their  report,  and  were  clear  from  any  imputation  of  misconduct 
or  precipitancy,  or  refusing  to  hear  the  testimony  offered  by  either 
party,  it  was  too  late  to  annul  a  rule  of  reference.'^  Neither  would  it 
be  struck  oiF,  after  there  had  been  a  partial  hearing  of  the  case  before 
the  referees,  notwithstanding  that  since  the  meeting  one  of  the  original 
parties  was  dead,  and  his  representatives  had  been  substituted.     The 

1  Wood  V.  Finn,  D.  C.  C.  P.,  3  P.  L.  '  Huaton  v.  Mitchell,  14  S.  &  R.  307 ; 

J    31  ;   Johnson   v.   Andress,    5   Phila.  Millar  v.  Criswell,  3  Barr  451. 

J5,  8.  '»  Potter  v.  Sterrett,  12  Harris  411. 

^  kobinson  v.  Bickley,  6  Casey  384.  "  Coleman  v.  Grubb,  11  Harris  393. 

=  MoGheehen  v.  Duffield,  5  Barr  500.  '^  McAdams  v.  Stilwell,  1   Harris  97  ; 

4  Ibid.  499.  Harman  v.  Freeman,  9  S.  A  R.  9 ;  Arm- 

6  Erie'».  Tracy,  2  Grant  20.  strong  v.  Hall,  3  Harris  23. 

"  Dickerson  v.  Rorke,  6  Casey  390.  '^  Bradley  v.  Wolff,  2  Yeates  343.           • 

'  Somers  v.  Balabrega,  1  Dallas  164.  "  Kyd  on  Awards  34,  e. 

8  Wilson    V.     Young,   9    Barr    101.  ^^  Qxley  u.  Oldden,  1  Dallas  430. 
Coulter,  J. 
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reason  given  by  the  court  in  this  case  was,  that  "rules  of  reference 
should  not  be  lightly  struck  off,  after  the  party  has  felt  the  pulse  of  the 
referees  at  a  meeting,  and  concessions  have  been  made  which  cannot 
be  afterwards  used."^ 

A  submission  is  annulled  by  the  death  of  one  of  the  parties  before 
the  meeting  of  the  referees,  unless  expressly  stipulated  that  it  shall 
survive.^     So,  also,  before  the  award  itself.^ 

As  to  a  discontinuance,  it  has  been  ruled  that  after  an  agreement  to 
refer,  a  disclosure  and  hearing  before  the  referees  and  an  opinion 
expressed  or  insinuated  on  the  merits,  the  plaintiff  cannot  discontinue, 
without  the  leave  of  the  court,  which  would  only  be  granted  on  very 
cogent  reasons,  such  perhaps  as  would  invalidate  the  report  itself.* 
Independent  of  the  question  when  and  on  what  condition  a  plaintiff 
may  discontinue  his  action,  it  would  be  contrary  to  the  policy  of  the 
law,  and  inconsistent  with  the  nature  of  the  agreement,  to  allow  a  dis- 
continuance under  such  circumstances.  For  under  this  statute'  refer- 
ence both  parties  are  actors,  and  by  the  operation  of  a  set-off,  the 
plaintiff  may  be  made  defendant,  as,  if  a  balance  be  found  due  by  him, 
the  original  defendant  has  a  remedy  by  scire  facias  to  recover  it 
against  him. 

Where  all  parties,  in  order  to  correct  a  mistake,  agree  to  send  back 
an  award  to  the  umpire,  such  action  constitutes  a  continuance  of  the 
former  proceedings,  and  not  a  new  submission.^  ' 

As  to  a  removal,  a  cause  cannot  be  removed  to  a  Superior  Court 
after  the  referees  have  examined  witnesses,  though  they  have  not  agreed 
on  their  report ;  a  multo  fortiori,  where  they  have  agreed  upon  it. 
If  either  party  be  dissatisfied  with  their  conduct,  he  must  apply  to  the 
court  below  for  relief.' 
Of  Notice. 

Notice  of  the  time  and  place  of  meeting  must  be  served  on  the 
party  himself,  and  not  on  his  attorney,  unless  it  be  otherwise  specified 
in  the  rule  of  reference  ;''  or  unless  the  party,  by  notifying  an  arbi- 
trator that  he  will  not  attend,  forfeits  his  right  to  notice,  though  it 
would  be  otherwise  if  there  was  a  mere  expression  of  intention  not  to 
attend.^ 

3.   Of  the  Proceedings  before  the  Referees. 

If  the  referees  appointed  have  acceded  to  the  duty  imposed  on  them, 
and  notice  of  the  time  and  place  of  meeting  has  been  served  on  the 
party  himself'  (unless  by  agreement  served  on  his  attorney),'"  the 
investigation  of  the  cause  is  commenced  by  them,  unless  the  rule  of 
reference  be  rescinded,  discontinued,  or  removed. 
_  The  notice  of  the  entry  of  a  rule  of  reference  for  arbitration,  or  of  the 
time  and  place  of  the  meeting  of  the  arbitrators  chosen,  must  be  served 
in  the  manner  prescribed  by  the  Acts  of  Assembly  to  prevent  a  recovery 
of  the  penalty  imposed  upon  the  party  taking  the  rule  for  not  serving  it 

1  Ruston  V.  Dunwoodey,  1  Binn.  42.  "  McGheehen  v.  Duffield   5  Barr  497 

^  Bailey  v.  Stewart,  3  W.  &  S.  560 ;  «  Grubb's  Ex'rs  v.  Grubb's  Ex'rs  1 
but  see  also  Power  v.  Power,  7  Watts     Yeates  193  ;  s.  c.  2  Dallas  191,  192     ' 

205-  1^     .       ^  TT      .    ^oo  '  Rivers «.  Walker,  1  Dallas  Sh' 

»  Marselles  v.  Kenton,  5  Hams  238.  «  Graham  v.  Graham   9  B-irr  -^54 

•  Pollock  V.  Hall,  4  Dallas  222  ;  s.  c.  »  Rivers  v.  Walker,  1  Dallas  81    " 

3  Yeates  42.  lo  j|3i^_ 
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as  directerl  by  law :  it  is  not  enough  that  the  party  intended  to  be 
served  had  received  actual  notice  of  the  time  of  choosing  the  arbitra- 
tors and  the  time  of  meeting.' 

The  forms  of  proceeding  by  referees  are  those  which  promote  the 
summary  and  substantial  administration  of  justice,  and  to  that  end 
they  occupy  the  office  both  of  judges  and  jurymen.^  Before  them  both 
parties  should  have  an  opportunity  of  being  heard  in  the  presence  of 
each  other ;  witnesses  must  give  their  evidence  in  the  presence  of  the 
parties,  that  they  may  have  an  opportunity  of  cross-examining  them  ;' 
and  therefore  a  report  of  referees  was  set  aside,  because  they  had 
ordered  the  parties,  in  consequence  of  an  altercation  between  them,  to 
withdraw,  and  then  examined  the  witnesses.^  Referees  have  no  right 
to  examine  a  witness  ex  parte,  though  it  would  not  be  irregular  to 
inquire  abroad  into  the  price  of  work,  or  the  truth  of  any  other  matter 
of  a  public  nature.'  The  parties  must  also  have  a  reasonable  time  to 
bring  forward  their  witnesses,  and  in  a  case"  where  the  referees  had 
refused  the  defendant  time  to  obtain  testimony  from  a  foreign  place, 
and  there  was  no  reason  to  suppose  that  the  object  in  asking  it  was 
mere  delay  and  vexation,  the  report  was  set  aside.  To  entitle  a  party 
to  further  time,  a  naked  allegation  that  he  desires  further  time  is  not 
sufficient.  It  would  tend  to  infinite  delay.  He  must  show  what  tes- 
timony it  is,  why  he  is  not  then  able  to  produce  it,  and  that  he  expects 
to  be  able  to  produce  it  in  a  reasonable  time;''  and  then,  however 
remote  the  scene  may  be  where  the  testimony  is  to  be  had,  he  is 
entitled  to  time.*  In  the  practice  of  the  State  of  New  York,  to  obtain 
this  time,  application  may  be  made  to  a  judge,  in  vacation,  for  his 
order  to  stay  the  proceedings  until  the  next  term,  which  he  will  grant, 
with  a  view  to  a  motion  in  court  for  further  time,  on  a  sufficient  affida- 
vit. Though  it  is  in  the  discretion  of  the  referees  to  allow  an  adjourn- 
ment on  any  exigency,  it  is  the  common  practice  of  the  court  to  stay 
the  proceedings  before  them,  on  a  proper  foundation  being  laid  for  the 
application.     The  application  to  the  court  is  a  cautionary  measure.' 

Very  great  latitude  has  always  been  allowed  as  to  the  kind  of  evi- 
dence which  referees  may  hear.  The  parties  are  permitted  to  relate 
their  own  stories  ;  witnesses  are  heard  without  oath,  unless  the  con- 
trary is  stipulated  ;  books  and  papers  are  examined  by  them,  which' 
would  not  be  strictly  evidence  in  a  court  of  law,  and  even  interested 
witnesses  may  be  heard.'"  But  witnesses  cannot  be  examined,  ex  parte,^^ 
nor  an  ex  parte  affidavit  read,  which  the  other  party  has  not  read  or 
examined.'^  It  is  not  a  valid  exception  to  a  report,  that  the  witnesses 
before  the  referees  were  sworn  by  the  attorneys,  if  no  objection  was 
taken  at  the  time.'^ 

An  umpire  chosen  by  the  referees  ought  to  examine  the  witnesses 
and   documents  for  himself,  in  the  presence  of  the  parties,  without 

'  Hottenstine  v.  Anten,  7  Wright  323.  '  Latimer  v.  l&idge,  1  Binn.  458. 

2  Hollingsworth  v.   Leiper,  1    Dallas         "  Ibid. 

162  ;  RobiDSon  v.  Biokley,  6  Casey  384  ;  '  20  Johns.  476. 

McCracken  v.  Clarke,  7  Ibid.  498.  '"  Hollingsworth  v.  Leiper,  1   Dallas 

3  Ibid.  162. 

*  Hagner  v.  Musgrove,  1  Dallas  83.  "  Chaplin  v.  Kirwan,  1  Dallas  187. 

»  Chaplin  v.  Kirwan,  1   Dallas   187 ;  "  Passmore  v.  Pettit,  4  Dallas  271. 

but  see  Leib  v.  Bolton,  1  Dallas  82,  n.  '^  Large  v.  Passmore,  5  S.  &  R.  51. 
«  Passmore  v.  Pettit,  4  Dallas  271. 
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relying  solely  on  the  information  or  facts  reported  by  the  referees,* 
though  such  is  not  the  case  unless  there  be  a  request  to  do  so.^ 

It  has  been  said  that  referees  occupy  the  office  both  of  judges  and 
jurymen  ;  they  must  then,  unassisted  hj  the  instructions  of  any  supe- 
rior tribunal,  prepare  their  report ;  and  if  they  should  find  the  difficul- 
ties of  a  case  too  numerous  for  them  to  encounter,  be  involved  in  its 
intricacies,  or  embarrassed  by  the  occurrence  of  any  technical  ques- 
tions of  law,  they  must  first  exercise  their  judgments  on  them  upon  the 
lights  they  may  receive,  and  the  court  will  afterward  review  their 
award,  and  determine  its  correctness,  when  it  is  regularly  br&ught 
before  them.'  A  contrary  practice  would  be  inconvenient  and  de- 
structive of  the  principle  and  uses  of  a  reference.  So,  too,  they 
could  not,  until  the  Act  of  1836,  find  the  facts  and  refer  the  law  to  the 
court,  but  must  have  determined  everything  according  to  the  submis- 
sion.* The  3d  section  of  the  revised  act  renders  it  lawful  for  the 
parties  to  any  suit  to  consent  as  aforesaid  to  a  rule  of  court,  for  refer- 
ring all  matters  of  fact  in  controversy  in  such  suit  to  referees  as  afore- 
said, reserving  all  matters  of  law  arising  thereupon  for  the  decision  of 
the  court ;  and  the  report  of  such  referees,  setting  forth  the  facts  found 
by  them,  shall  have  the  same  effect  as  a  special  verdict,  and  the  court 
shall  and  may  proceed  thereupon  in  like  manner  as  upon  a  special 
verdict,  and  either  party  may  have  a  writ  of  error  to  the  judgment 
entered  thereupon,  as  in  the  case  of  a  judgment  entered  upon  special 
verdict. 

The  doctrine  of  waiver  is  applicable  to  a  proceeding  before  arbi- 
trators on  a  voluntary  submission.  Thus,  where  an  umpire  is  chosen 
by  lot,  or  arbitrators  mistakingly  appoint  an  umpire  instead  of  a  third, 
and  the  parties  proceed  to  a  hearing  before  him  with  knowledge  of  the 
fact,  neither  may  object  to  the  award  for  irregularity.^ 

This  latter  provision  is,  as  we  have  seen,  new,  and  must  prove  useful. 
"  Cases  frequently  arise  in  which  it  is  material  that  the  facts  should 
be  found  by  an  impartial  tribunal,  leaving  the  law  for  the  court ;  but 
in  consequence  of  the  number  of  cases  to  be  tried  by  the  jury  a  long 
time  ensues  before  a  verdict  can  be  obtained.  This  section  gives  to 
the  finding  by  arbitrators  th-e  same  effect."^ 
4.   Of  the  Award. 

(1).  Of  the  award  generally ;  and  herein  by  whom  the 
award  must  be  made,  the  time  when  it  is  to  be 
made,  and  of  what  constitutes  a  good  award. 

(2).   Of  exceptions  to  an  award. 

(3).  Of  judgment  and  execution  on  an  award. 

(4).  When  an  award  can  be  reviewed,  and  herein  of  send- 
ing back  awards. 

(1).   Of  the  Award  generally  ;  and  herein  hy  whom  the  Award 
must  be  made,  the  time  when  it  is  to  be  made,  and  of 
what  constitutes  a  good  Award. 
The  policy  of  our  courts  has  been  to  encourage  the  settlement  of 

'  Passmore  v.  Pettit,  4   Dallas   271 ;  »  Geyer  v.  Smith,  1  Dallas  347. 

Ibid.  271  ;  Graham  v.  Graham,  9  Barr  ■•  Sutton  v.  Ilora,  7  S.  &  K.  228. 

2j4;  s.  c.  2  Jones  128 ;  see  Falconer  v.  *  Graham  v.  Qraham,  2  -Jones  134 

Montgomery,  4  Dallas  232.  «  Kemaiks  of  the  Commissioners.  ' 

'  Graham  v.  Graham,  supra. 
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litigation  through  the  intervention  of  referees  ;  a  domestic  tribunal 
■which  long  experience  has  shown  to  he  very  useful  and  appropriate,  in 
a  large  variety  of  cases.  They,  therefore,  refuse  to  listen  to  merely 
formal  objections,  whether  directed  against  the  submission  itself,  or 
addressed  to  the  award.^  And  hence  they  ever  inclined  to  support 
awards  which  were  not  entirely  devoid  of  the  necessary  forms,  and 
which  resulted  from  an  investigation  of  the  merits.  But  the  referees 
"  are  not  absolved  from  all  rules  of  law,  evidence,  and  form."  Their 
wishes  to  consolidate  actions,  therefore,  without  the  consent  of  the  de- 
fendant, have  always  been  opposed.  In  the  first  case  on  this  subject^ 
there  were  five  several  actions  between  the  same  parties  on  promissory 
notes,  and  as  many  rules  to  refer  them  to  the  same  arbitrators.  One 
report  only  was  made  awarding  a  gross  sum  to  be  paid  by  the  defend- 
ant. It  was  moved  to  set  aside  the  report,  for  that  the  court  could  not 
award  execution,  that  it  did  not  appear  what  was  due  in  each  action, 
and  that  the  sums  could  not  be  apportioned. 

It  was  answered,  that  the  particular  agreement  to  refer  amounted  to 
a  consolidation  of  the  actions,  and'  of  this  opinion  was  a  majority  of 
the  court ;  but  Mr.  President  Shippen  dissented  from  his  associates 
(who  were  not  lawyers),  and  his  opinion  is  now  held  for  law,  being 
recognised  and  sanctioned  in  the  Supreme  Court  in  the  cases  of  Hart 
V.  James,'  and  Groff  v.  Musser,  in  error.* 

In  the  former,  there  were  two  actions  on  promissory  notes,  in  which 
judgment  had  been  entered  generally ;  and  there  was  then  a  reference 
to  ascertain  the  quantum  due  in  each.  The  referees  awarded  a  gross 
sum  in  favor  of  the  plaintiff.  They  were  afterwards  prevailed  on, 
without  the  knowledge  of  the  defendant,  to  file  a  supplementary  cer- 
tificate, apportioning  the  sums  between  the  two  actions.  It  was  held, 
that  the  first  report  could  not  be  maintained,  and  that  the  second  was 
irregular. 

In  the  latter,  three  suits  were  brought  in  the  Common  Pleas  of  Lan- 
caster county,  to  the  same  terra,  on  promissory  notes.  Distinct  rules 
of  arbitration  were  taken  out  in  each  case  by  the  plaintiffs,  and  the 
same  arbitrators  were  chosen  in  each  suit,  to  meet  at  the  same  time 
and  place.  The  arbitrators,  after  hearing  the  parties,  consolidated  the 
actions,  and  made  one  award  for  the  whole  amount  of  the  notes,  with- 
out the  defendant's  consent  and  against  his  wishes.  The  judgment 
was  reversed  for  error ;  and  it  was  said  by  Duncan,  J. :  "A  plaintiff 
may  join  several  causes  of  action  of  the  same  nature  in  one  suit,  but 
if  he  makes  his  election  by  bringing  separate  actions,  putting  the  de- 
fendants to  the  costs  of  these  suits,  he  cannot  make  another  election 
and  consolidate  them.  It  can  only  be  done  on  the  motion  of  the  defend- 
ant. He  may  have  good  reason  for  not  doing  it.  He  may  doubt  of 
his  defence  in  one  case  and  be  assured  of  it  in  another.  He,  by  con- 
solidation, exposes  himself  to  the  costs  which  have  accrued  previous  to 
the  consolidation,  although  the  arbitrators,  or  jury,  might  find  only  for 
the  plaintiff  in  one  of  the  causes  of  action,  as  here  on  one  note.  These 
actions  were  severally  referred.     To  consolidate  is  a  serious  injury  to 

'  McAdam's   Ex'tors    m.    Stilwell,    1  '  Brown  v.  Scott,  1  Dallas  145. 

Harris  97  ;  Herman  v.  Jreeman,  9  S.  &  'I  Dallas  355. 

B.  9  ;   see   Armstrong  v.  Hall,  3  Har-  *  3  S.  &  R.  264. 
ris  23. 
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the  party.  In  one  suit  he  might  be  able  to  pay  the  costs  to  enable 
him  to  appeal.  On  all  he  could  not.  He  might  find  bail  to  the  amount 
of  one  note,  but  not  to  the  amount  of  three  notes."  And  "  the  plain- 
tiff," said  TiLGHMAN,  C.  J.,  "  thought  proper  to  bring  three  actions, 
and  there  was  a  distinct  rule  of  reference  and  choice  of  arbitrators  in 
each  action.  The  Act  of  Assembly  (the  warrant  of  the  act)  directs 
them  to  make  an  award  on  the  matter  submitted  to  them,  in  each  ac- 
tion, and  they  are  sworn  to  do  so.  The  plaintiff  had  no  right  to  ask 
for  a  consolidation,  and  it  does  not  appear  that  the  defendant  ever 
asked  for  or  consented  to  it.  The  arbitrators,  therefore,  had  no  power 
to  make  the  consolidation.  But,  it  is  said,  that  it  was  for  the  interest 
of  the  defendant,  because  it  saved  him  the  costs  of  two  suits,  and, 
therefore,  he  has  no  right  to  assign  it  for  error.  The  defendant,  how- 
ever, asks  permission  to  judge  for  himself,  and  conceives  that  it  was 
not  for  his  benefit ;  and  he  gives  this  reason  for  thinking  so  ;  that  had 
the  suits  remained  separate  he  might  have  appealed  in  some  of  thSm 
without  appealing  in  all ;  and  this,  he  says,  he  intended  to  do.  Now, 
as  an  appeal  is  not  good  without  bail,  and  the  difficulty  of  finding  bail 
is  increased  by  the  increase  of  the  sum  in  which  it  is  to  be  given,  it 
follows  that  the  consolidation  has  been  against  his  interest." 

The  questions,  what  constitutes  a  good  award,  and  what  are  its  ex- 
tent and  effect  when  correctly  made,  are  not  strictly  within  the  purview 
of  this  work,  inasmuch  as  it  is  not  to  the  law  of  awards  that  its  inqui- 
ries are  directed,  but  simply  to  the  practice  to  be  observed  in  conduct- 
ing the  references  to  a  correct  result,  in  ascertaining  such  correctness, 
and  enforcing  it  in  favor  of  the  successful,  or  defeating  its  operation 
against,  the  unsuccessful  party.' 

1.  By  whom  an  Award  or  Report  shall  he  made  on  a  Submission 
to  several. 

The  law  on  this  subject  appears  to  be  this :  that  unless  it  be  expressly 
provided  in  the  submission,  that  a  less  number  than  all  the  arbitrators 
named  may  make  the  award,  the  concurrence  of  all  is  necessary  ;  and 
where  such  a  proviso  is  made,  all  must  be  present,  unless  the  rest, 
having  notice,  do  not  attend.^  Thus,  where  an  agreement  to  refer  a 
suit  appointed  three  persons  as  referees,  without  giving  authority  to 
any  two  of  them  to  report,  and  the  clerk  by  mistake  expressed  the  rule 
in  the  usual  form,  the  court  set  aside  the  report  made  by  only  two  of 
the  referees.'  But  if  a  reference  be  made  to  three,  or  any  two  of 
them,  and,  after  many  meetings,  one  cannot  agree  with  the  other  two, 
and  requests  not  to  be  called  upon  at  future  meetings,  and  the  other 
two  meet  and  agree  upon  a  report,  it  is  good.^ 

Where  a  cause  has  been  fully  heard  and  considered  by  all  the  arbi- 
trators, and  the  elements  of  the  award  agreed  upon,  and  one  of  them 
dissents  and  gives  the  others  to  understand  that  he  will  not  meet  them 
again,  or  sign  the  award,  the  proceeding  is  not  vitiated  by  the  fact 
that  the  award  was  afterwards  drawn  up  and  executed  by  one  of  the 
majority,  and  by  him  carried  to  the  other,  who  executed  it  in  his 
,presence.^ 

'  See  on  this  subject,  1  and  2  Whart.         »  Tetter  v.  Rapesnyder,  1  Dallas  293. 
Dig.  "  Arbit. ;"  7  S.  &  E.  164 ;  10  Ibid.         "  1  W.  C.  G.  R.  148 ;  see  Russell  ». 

230.  Gray,  6  S.  &  R.  208. 

^  Kyd   on    Awards   106 ;     Howard's         '  Robinson  v.  Bickley,  6  Casey  384. 
Lessee  v.  Pollock,  1  Yeates  509. 
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Proof  that  one  of  the  arbitrators  was  absent  at  the  time  the  award 
was  signed,  does  not  set  aside  the  presunaption  in  favor  of  its  regu- 
larity ;  for  he  may  have  had  notice  to  attend,  or  may  have  refused  to 
act  further  ;  and  in  either  case  the  award  is  valid  without  his  attend- 
ance.^ If  one  of  the  arbitrators,  during  the  investigation,  refuses  to 
serve  because  one  of  the  parties  has  written  to  him  a  letter,  the  other 
two  may  go  on  without  him,  if  a  majority  have  power  to  award. 
Where  an  award  has  been  made  by  a  competent  number,  the  presump- 
tion is  that  the  whole  case  had  been  first  fully  considered.^  If  a  ma- 
jority have  power  to  make  an  award  and  do  make  it,  the  presumption 
is  that  the  hearing,  consultation,  and  execution  were  regular,  and  that 
the  minority  have  refused  to  join  in  the  execution.* 

Where  a  reference  was  under  a  rule  of  court  to  five  persons,  on 
whose  report  or  that  of  a  majority  of  them,  judgment  was  to  be  en- 
tered, and  after  due  notice  to  all,  only  four  met,  and  the  parties  then 
agreed  upon  another  in  place  of  the  absent  referee,  and  signed  an 
agreement  at  the  foot  of  the  copy  of  the  rule,  an  award,  signed  by  the 
referees  so  agreed  to,  was  held  good.*  Upon  an  agreement  between 
the  parties  to  refer  all  matters  in  variance,  in  several  suits,  to  three 
referees,  whose  award  shall  be  final,  an  award  made  by  two  of  the  three 
is  bad,  notwithstanding  the  record  sent  to  the  referees  by  the  prothono- 
tary  authorized  a  report  to  be  made  by  a  majority.'  Under  the  Acts 
of  1705  and  1836,  an  award  by  the  majority  is  not  good,  unless  so 
agreed  in  the  reference.^ 

Where  parties  provided  in  their  submission  to  arbitrators  that  a  state- 
ment of  their  accounts  should  be  made  ;  a  private  memorandum  or 
statement  was  made,  and  kept,  by  one  of  the  arbitrators  :  Held,  that 
the  award  was  unaccompanied  by  such  a  statement  as  was  provided 
for,  and  was  not  binding.' 

Formerly,  referees  were  not  authorized  to  find  the  facts  specially, 
and  to  submit  the  law  arising  on  them  to  the  court ;  if  they  did,  no 
judgment  could  be  entered  upon  it.^    This  we  have  seen  has  been  pro- 
vided for  by  the  third  seotion  of  the  revised  statute  in  certain  cases. 
2.  Of  the  time  when  the  Award  is  to  he  made,  and  the  means  of 
procuring  relief  when  it  is  improperly  made. 

When  the  referees  are  authorized  to  report  into  ofiice,  they  may  file 
their  report  in  the  office  of  the  prothonotary  in  vacation  ;  upon  its  being 
so  filed,  a  judgment  nisi  is  entered  upon  it,  if  the  report  admits  of  a 
judgment ;  and  unless  exceptions  to  the  report  are  filed  within  four 
days  after  notice  to  the  party,  the  judgment  becomes  absolute,  and 
execution  may  issue.' 

Where  referees  are  authorized  to  report  to  the  next  term,  they  must 
file  the  report  during  the  next  term  ;  and  such  an  agreement,  it  was 
held,  did  not  authorize  the  issuing  execution  upon  the  report  into  office, 
during  vacation,  although  a  term  had  intervened  between  entering  the 
rule  and  the  appointment  of  referees."  A  rule  of  reference,  directing 
the  report  to  be  made  to  the  next  court,  or  to  the  next  term,  means 

>  Robinson  v.  Bickley,  6  Casey  384.  "  Okison  v.  Flickinger,  1  W.  &  S.  258. 

'  Diokerson  v.  Rorke,  6  Casey  390.  '  Fobes  v.  Backus,  1  Grant  393. 

»  Robinson  v.  Bickley,  6  Casey  384.  *  Sutton  v.  Horn,  7  S.  &  R.  228. 

*  Addison,  1 1  C.  P.  '  Shewell  v.  Wycoff,  1  Dallas  312. 

^  Welty  V.  Zentmyer  4  "Watts  75.  ^  Hart  v.  James,  1  Dallas  355. 
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that  the  report  is  to  be  made  to  the  next  term  succeeding  the  entry  of 
the  rule  ;  but  if  not  made  to  the  next  term,  the  award  is  not  for  that 
reason  void.  A  report  made  to  a  succeeding  term,  or  to  an  adjourned 
court  as  part  of  that  term,  is  good.^  If  it  be  filed  on  or  before  the 
first  Saturday,  it  is  upon  that  day  read  in  open  court,  a  judgment  nisi 
entered  thereon,  and,  unless  exceptions  thereto  are  filed  within  four 
days  afterwards,  excluding  Sundays,  the  judgment  becomes  absolute. 
If  filed  after  the  first  Saturday,  the  party  is  entitled  to  four  days  to 
enter  his  exceptions,  after  notice  of  such  filing. 

^  These  exceptions,  which,  analogous  to  a  motion  for  a  new  trial,  are 
to  be  filed  within  four  days,  must,  in  all  the  courts,  be  accompanied  by 
affidavits  as  to  facts  not  appearing  upon  the  face  of  the  proceedings. 

When  the  submission  is  general,  the  report  is  made  to  a  term,  and  is 
proceeded  on  as  in  the  last-mentioned  case. 

In  submissions  of  the  first  and  last  kind,  the  arbitrators  are  not 
limited  as  to  time,  but  may  report  to  any  time,  or  in  any  vacation, 
until  the  rule  is  rescinded.  In  a  submission  of  the  second  kind,  the 
rule  expires  by  its  own  limitation  at  the  next  term  after  it  is  entered, 
and  the  authority  of  the  arbitrators  terminates  at  that  time,^  unless  the 
referees  are  not  appointed  until  after  that  term,  and  then  the  relation 
of  the  phrase  is  to  the  time  of  their  appointment. 

In  all  these  cases,  if  the  four  days  elapse  without  exceptions,  the 
award  of  referees,  like  a  verdict  under  the  same  circumstances,  cannot 
afterwards  be  impeached.  But  if  exceptions  are  regularly  filed,  they 
are  set  down  for  argument,  and  it  is  upon  a  motion  to  set  aside  the 
award  that  the  whole  matter  comes  before  the  court.^ 

The  court  will  then  go  into  the  merits  of  the  case,  and  in  their  dis- 
cretion set  aside  the  award,  if  the  referees  have  formed  their  decision 
upon  grounds  not  agreeable  to  law,  or  where  they  have  been  clearly 
mistaken  in  matters  of  fact."* 

3.   Of  what  constitutes  a  good  Award. 

The  seventh  section  of  the  revised  act  provides  that  if  upon  excep- 
tions filed  to  any  award  it  shall  appear  to  the  court  that  the  referees 
have  made  a  mistake  in  fact  or  in  law,  it  shall  be  lawful  for  such  court 
to  refer  the  cause  back  to  the  same  referees,  for  such  further  or  other 
proceedings  therein  as  shall  be  expedient. 

As  to  matters  of  fact,  where  it  appears  that  witnesses  have  been 
heard,  and  the  fact  decided  by  the  referees,  it  is  the  general  practice 
of  the  court  to  inquire  no  further,  unless  there  should  be  something 
extraordinary  in  the  case.  Where  the  point  turns  on  the  construction 
of  writings,  the  court  consider  the  writings  and  correct  the  error,  if  it 
appear  that  the  referees  have  been  mistaken.  So,  also,  the  error  is 
corrected,  if  the  principles  on  which  the  award  is  founded  are  contrary 
to  law.'  But  if  they  approve  of  the  award,  they  will  overrule  the 
exceptions  and  enter  judgment  on  it.  The  aflfair  cannot  afterwards  be 
re-examined  in  a  Court  of  Error,  unless  the  award  be  bad  on  its  face  ; ' 
but  if  it  be  good  on  its  face,  and  the  court  below  have  overruled  the 

^  Shaw  V.  Pearoe,  4  Binn.  485.  *  Ilarker  v.  Elliot,  7  S.  &  R.  285. 

^  Abbot  V.  Pinchin,  1  Dallas  349.  '  Large  v.  Passmore,  5  S.  &  R.  52,  53 

'  Kyd  on  Awards  380,  380  a. ;  6  S.  '  Barker  v.  Elliot,  7  S.  &  R.  285. 
&  R.  145. 
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exceptions  to  it,  it  is  analogous  to  the  refusing  of  a  new  trial,  which 
cannot  be  assigned  for  error.*  The  report  cannot  then  be  touched  in 
a  Court  of  Error,  although  it  depend  on  both  fact  and  law.^ 

An  agreement  in  the  submission  of  a  pending  cause  to  arbitration, 
that  the  award  shall  be  "  final  and  conclusive,"  is  subject  to  the  implied 
condition  that  the  award  be  made  according  to  the  submission.' 

If  an  agreement  to  submit  a  cause  to  arbitration  provide,  that  the 
award  shall  be  final  and  conclusive,  and  that  neither  party  shall  have 
a  right  to  appeal  or  file  exceptions  to  it,  the  parties  are  concluded  by 
their  agreement,  and  have  withdrawn  from  the  court  its  power  to  rectify 
a  mistake  of  fact  on  the  part  of  the  referees,  on  exceptions  filed  to  their 
award.* 

Where  the  instrument  by  which  parties  submitted  to  arbitration, 
authorized  prothonotary  to  enter  judgment  on  the  award  "  without 
exception  or  appeal,"  but  before  it  was  executed,  the  words  in 
quotation  marks  were  erased :  Meld,  that  there  was  no  appeal.' 

An  award  of  referees  under  the  Act  of  1705  would  be  set  aside,  not 
only  on  account  of  any  objections  which  would  annul  an  award  at  com- 
mon law  in  England,  but  for  a  cause  which  has  no  such  operation  in 
that  country,  as  it  springs  from  the  language  of  our  Act  of  Assembly  ; 
and  that  is,  where  the  referees  have  acted  in  opposition  to  the  law  or 
the  fact ;  whether  they  intended  it  or  not,  and  whether  or  not  it 
appears  upon  the  face  of  their  report.  The  Act  of  Assembly  gave  to 
a  report  of  referees  the  same  effect  as  a  verdict,  when  it  was  made 
according  to  the  submission  of  the  parties,  and  was  approved  of  by  the 
court ;  and  this  expression  has  been  held  to  place  a  report  upon  the 
same  footing  with  a  verdict,  so  far  at  least  as  to  entitle  the  court  to 
set  it  aside  where  it  was  plainly  against  the  law  or  the  facts  as  dis- 
closed to  the  referees.^ 

When  the  submission  is  to  three,  a  report  by  two  only  is  erroneous, 
unless  helped  by  subsequent  acts  of  the  parties.  Nor  will  such  report 
be  aided  by  the  fact  that  the  rule  issued  by  the  prothonotary  purports 
to  delegate  such  power  to  the  majority.  The  parties  are  not  bound  to 
suspect  a  mistake  in  the  rule,  and  if  they  try  their  cause  in  ignorance 
of  the  defect,  they  are  not  bound  by  it.'^ 

Referees  can,  in  a  joint  action  against  two,  find  a  certain  sum  due 
the  plaintiff  by  one  of  the  defendants,  and  another  sum  by  the  other 
defendant ;  and  a  general  judgment  in  such  an  award  for  the  aggregate 
sum  would  be  erroneous.' 

An  award  of  judgment  against  two  on  a  declaration  against  one,  is 
a  fatal  irregularity.  If  one  only  of  two  defendants  has  been  served 
and  brought  in  on  capias,  an  alias  for  the  other  should  issue,  and, 
being  served,  the  declaration  may  then  be  against  both.' 

The  sanctity  of  an  award  is  no  greater  than  a  judgment  of  a  court ; 
and  as  a  judgment  is  not  conclusive  of  any  matter  not  in  contest  or 

'  Barker  v.  EUint,  7   S.   &   R.  285  ;  '  Kyd  on  Awards  380,  a.  b. ;  and  see 

Gratz  0.  Phillips,  14  Ibid.  144 ;   Bellas  Ibid.  380,  b.  380,  m.,  this  subject  fully 

V.  Levy,  2  Rawle  21.  examined,  and   the  oases   exhibited   at 

'  Mbid.  length. 
'  MoCraoken  v.  Clarke,  7  Casey  498.  '  Welty  v.  Zentmyer,  4  Watts  76. 

■*  McCahan  v.  Reamy,  9  Casey  535.  '  Soxjian  v.  Soxman,  3  Pa.  R.  44. 

'  Messiok  v.  Ward,  1  Grant  437.  '  Stewart  v.  Abrams,  7  AVatts  448 

VOL.  II. — A^ 
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decided,  so  it  is  competent  to  prove  by  the  arbitrators  that  they  com- 
mitted a  mistake,  or  that  a  particular  matter  was  acted  on  by  them.* 

The  award  must  be  in  plain  opposition  to  the  law  or  the  facts,  before 
the  court  will  set  it  aside.  It  is  not  enough  that  the  court  only  think 
they  would  have  differed  in  something  from  the  arbitrators  in  the  con- 
clusions drawn  from  the  facts.^  This  plain  mistake  must  also  appear 
on  the  face  of  the  award,  or  it  must  be  explicitly  set  forth  in  the  excep- 
tions ;  for,  upon  a  general  allegation  of  plain  mistake,  the  court  will 
not  search  for  such  a  one  with  a  view  to  defeat  the  award.'  Suspicion 
of  error  will  not  suffice,  it  must  be  a  plain  error  in  fact  or  law.^  Cer- 
tainty and  finality  are  two  essential  requisites  to  constitute  a  good 
award.^  It  is  not  a  mistake  in  law  that  the  referees  refused  to  enforce 
the  penalty  of  the  Act  of  1798  for  production" of  books.* 

Where  the  referees  mistake  the  law,  it  can  only  be  remedied  by  an 
application  to  set  aside  the  award,  and  cannot  be  on  a  writ  of  error.''^ 

The  remedy  to  recover  the  amount  of  an  award  a,t  common  law  is 
upon  the  award,  and  not  upon  the  submission.  The  Statute  of  Limita- 
tions is,  therefore,  no  bar  to  the  action.' 

In  an  action  of  debt  on  an  award,  the  submission  and  award  are 
admissible  a.s  primd  facie  evidence.' 
(2).  Of  Exceptions  to  an  Award. 

1.  Of  exceptions  generally. 

2.  -What  evidence  will  be  heard  on  exceptions. 

1.  Of  Exceptions  generally,  and  herein  of  the  Rules  of  Court  in 
reference  thereto. 
When  the  award  has  been  reported  or  filed  in  the  proper  office,  it  is 
provided  by  the  4th  section  of  the  revised  act  (which  in  terms  only  is 
new,  it  being  in  accordance  with  the  practice)  that  the  party  against 
whom  an  award  shall  be  made,  as  aforesaid,  may  except  thereto,  within 
such  time  as  the  court  by  their  rules  shall  direct,  for  either  of  the  fol- 
lowing causes,  and  for  no  other,  viz. : — 

I.  That  the  arbitrators  or  umpire  misbehaved  themselves  in  the 
case,  or 
II.  That  they  committed  a  plain  mistake  in  matter  of  fact,  or  mat- 
ter of  law,*"  or 
III.  That  the  award  was  procured  by  corruption,  or  other  undue 

means. 
In  the  District  Court  of  Philadelphia  county,  the  following  rules  have 
been  adopted  under  this  and  the  6th  section  of  the  revised  act : — 

Reports  of  referees  under  the  3d  and  6th  sections  of  the  Act  of  16th 
June  1836,  relating  to  reference  and  arbitration,  shall  be  read  in  open 
court  on  the  Saturday  succeeding  the  time  at  which  they  shall  have 
been  filed. 

■  2  Johns.  0.  R.  276  ;  Roop  v.  Bru-  *  McCracken  v.  Clarke,  7  Casey  498 ; 

backer,  1  Rawle  306.  Semple  v.  Hutchinson,  4  Phila.  R.  249. 

^  Kyd  380,  h. ;  and  see  the  cases  there  ^  Gardner  v.  Lincoln,  5  Phila.  R.  24. 

quoted.  '  Kline  v.  Guthart,  2  Pa.  R.  490. 

»  Ibid.  380,  m.  a  ^^^^^  „  jim_  2  W.  &,  S.  56. 

*  McCalmont  v.   Whitaker,  3   Rawle  °  Hume    v.    Hume,    3    Barr    144.— 

84.     See  the  observations  of  Bkacken-  Though,  as   to   compulsory  arbitration, 

RIDGE,  J.,  on  the  expression  "  plain  mis-  see  Shaeffer  i'.  Kreitzer,  6  Binn.  430 

take,"  Duer  v.  Boyd,  1  S.   &  B.   215  ;  "  See  Gardner  v.  Lincoln,  5  Phila.  R. 

Gardner  v.  Lincoln,  5  Phila.  R.  24.  24. 
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Exceptions  to  reports  of  referees,  as  aforesaid,  shall  be  made  within 
four  days  (excluding  Sundays),  after  the  same  shall  have  been  read  as 
aforesaid,  accompanied  with  affidavits  as  to  facts  which  do  not  appear 
on  the  face  of  the  proceedings. 

No  execution  shall  be  issued  upon  any  report  which  shall  not  be  read 
as  aforesaid  till  notice  given  in  writing  to  the  opposite  party,  after 
which  notice  such  party  may  have  four  days  for  filing  exceptions  to 
such  report. 

In  all  arguments  on  the  reports  of  referees,  copies  of  the  report  and 
of  the  exceptions  thereto,  if  any  be  filed,  shall  be  furnished  to  each  of 
the  judges  before  the  commencement  of  the  argument.  If  exceptions 
be  filed  by  the  defendant,  this  duty  shall  devolve  upon  him— otherwise 
upon  the  plaintiff. 

Exceptions  to  an  award  are  an  appeal  to  the  discretion  of  the  court, 
just  like  a  motion  for  a  new  trial ;  and  they  are  not  bound  by  the  strict 
rules  of  law  in  deciding  on  them.^  They  must  be  made  in  the  court 
in  which  the  action  was  brought ;  for,  however  well  founded  they  may 
be,  they  will  not  be  considered  in  the  Supreme  Court  on  a  writ  of 
error.^ 

Where  parties  by  an  amicable  submission  agree  to  be  "  finally  con- 
cluded by  an  award  without  the  right  of  appeal,  file  exceptions,  or 
take  out  a  writ  of  error,"  if  the  award  is  within  the  submission,  all 
irregularities,  informalities,  omissions,  and  imperfections  are  waived.' 

Where  the  exceptions  arise  from  the  face  of  the  report,  and  depend 
upon  construction  of  law,  they  need  not  be  filed  in  writing,^  and  may 
be  taken,  after  the  four  days  have  elapsed,  at  the  bar  of  the  court.' 
Particular  circumstances  will  induce  the  court  to  hear  motions  to  set 
aside  reports  after  the  four  days,"  as,  if  the  referees  themselves  certify 
to  the  court  that  they  have  committed  a  plain  mistake,  they  will  hear 
exceptions,  though  not  filed  until  after  the  limited  time.'  The  party 
excepting  may,  in  certain  cases,  be  allowed  to  file  additional  exceptions 
after  the  time  limited  has  passed.'  Under  the  rule  of  court,  it  is  not 
necessary  that  notice  should  be  given  of  reading  the  report  in  court ; 
it  is  sufficient  if  the  notice  is  given,  that  the  report  is  filed,  and  the 
four  days  run  from  the  time  of  such  notice.' 

1  Harker  v.  Elliot,  7  S.  &  R.  285.  March  1806,  which  speaks  of  any  dis- 

'  Browning  v.  MoManus,  1  Wh.  177.  pute   or  controversy  generally,  because 

•''  Wightman  v.  Pettis,  5  Casey  283.  there  is  no    subscribing  witness  to  the 

*  Buckley  ».  Durant,  1  Dallas  129.  submission,  and  of  course  the  affidavit 

°  Shoemaker  v.  Smith,  2  Binu.  239.  required  by  that  act  does  not  accompany 

"  Hamilton  v.  Gallagher,  4  Yeates  202.  the  award.     Nor  is  it  sustainable  under 

'  Davis  V.  Canal  Co.,  4  Binn.  296.  the  2d  section  of  that  act,  which  relates 

"  1  Wash.  C.  C.  Rep.  319.  to  oases  depending  in  court,  because  the 

°  1  Browne  14.     The  practice  of  the  submission  is  not  made  a  rule  of  court. 

District  Court  upon  exceptions  to  referees  It  was  not  filed  until  the  award  was  tiled. 

will  appear  in  the  following  cases  : —  For  the  same  reasons  it  is  not  within  the 

Starr  v.  The  Columbia  Hose  Co.,  D.  0.  provisions  of  the  Act  of  16th  June  1830. 

Saturday,  June  24th  1848.     1.  To  strike  We  have  no  authority  then  to  enter  a 

off  award.     2.  To  strike  off  exceptions,  judgment  upon   this   award,  and   both 

Per  curiam.     This  was  under  an  agree-  these  rules  are  made  absolute  ;  the  plain- 

ment  to  refer  a  case  in  court.     It  was  not  tiff  having  leave  to  take  the  award  off 

said,  in  the  agreement,  under  the  pro-  the  file.     But  see  ante,  758. 

visions  of  what  Act  of  Assembly  it  was  Fairchild  v.   Hart,   1    Phila.   R.  227, 

made.     It  is,  however,  a  sufiBcient  award  Sept.  1st  1851. 

under  the  Ist  section  of  the  Act  of  21st 
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2.    What  Evidence  will  be  heard  on  Exceptions. 

It  is  incumbent  on  the  party  who  excepts  to  an  award,  to  produce  the 
most  clear  and  satisfactory  evidence  of  the  errors  he  points  at,  for  every 
presumption  is  in  favor  of  the  award.^  The  referees  themselves  are 
the  usual  and  most  approved  witnesses  of  the  circumstances  of  the  refer- 
ence. They  are,  as  has  been  decided  in  one  case,  the  only  proper 
source  of  information  to  the  court  of  the  proofs  they  have  received, 
and  of  the  impressions  made  on  their  minds  during  the  hearing  of  the 
case  before  them.^  For  this  reason,  a  witness  who  has  testified  before 
referees,  will  not  be  admitted  on  the  hearing  of  exceptions  to  a  report^ 
to  prove  that  the  referees  had  mijapprehended  his  meaning.'  In  the 
examination  of  referees,  the  usage  has  always  been  to  examine  them 
generally,  on  exceptions  ;  but  the  courts  have  always  refused  to 
descend  into  the  minutia  of  cases,  such  as,  the  particular  items  of  a 
disputed  account,^  or  what  evidence  was  laid  before  the  referees,  to 
prove  how  and  when  a  tender  of  particular  money,  or  what  kind  of 
money  a  tender  was  made  in  ;^  for  "  referees  have  means  of  informa- 
tion superior  to  the  courts,  and  can  devote  more  time  in  the  develop- 
ment of  the  truth  respecting  contested  facts,  than  the  official  duties 
of  the  former  can  possibly  permit  them  to  bestow."  And  further, 
referees  cannot  be  examined  to  explain,  what  on  the  face  of  the  report 
appears  to  be  vague  and  uncertain.  But  in  an  action  on  an  award 
"made  under  an  alleged  parol  submission,  one  6f  the  arbitrators  was 
called  by  the  plaintiff,  and  proved  the  submission  and  award.  It  was 
held,  that  it  was  competent  for  the  defendant  to  ask  him,  on  cross- 
examination,  and  without  first  opening  his  case,  whether  he  and  the 
other  arbitrator  had  not  previously  decided  that  they  could  make  no 
award,  and  informed  the  parties  of  that  decision.' 

The  court  may  examine  accounts  and  documents  laid  before  the 
referees  to  ascertain  the  grounds  of  their  decision  ;  but  no  other  writ- 
ten evidence  than  that  which  was  laid  before  the  referees,  will  be 
received.' 

Where  an  award  was,  that  "  proof  had  not  been  produced  sufficient 
to  establish  a  claim  against  the  defendant,"  it  was  held  that  parol  evi- 
dence was  not  admissible  to  show  that  the  plaintiff  was  desirous  of  a 
postponement  before  the  referees,  but  that  the  defendant  urged  a 
decision ;  the  evidence  not  being  offered  to  impeach  the  award,  on 
the  ground  of  misconduct,  partiality,  or  precipitancy,  on  the  part  of 
the  referees,  but  to  draw  a, conclusion  that  it  was  not  final.* 

By  the  5th  section  of  the  revised  act  (taken  from  the  1st  section 
of  the  Stat,  of  9  &  10  W.  III.),  if  exceptions  shall  not  be  filed  within 
the  time  limited,  as  aforesaid,  or  if  upon  exceptions  filed,  the  court 
shall  confirm  the  award,  the  party  neglecting  or  refusing  to  perform 
and  execute  the  same,  or  any  part  thereof,  shall  be  liable  to  all  the 
penalties  of  contemning  a  rule  of  court,  when  he  is  a  suitor  or  de- 
fendant in  such  court,  and  the  court,  on  motion,  may  issue  process 

1  Bond  V.  Olden,  4  Yeates  243.  «  Perit  v.   Cohen,  4  Whart.  81 ;   see 

^  1  Browne  90.  Markley  v.  Swartzlander,  8  W.  &  S.  172. 

"  Ibid.  '  1  Wash.  C.  C.  Rep.  448. 

*  Bond  ».  Olden,  4  Yeates  243.  "  McDermott  v.    The   United   States 

'  Ibid.  Insurance  Company,  3  S.  &  R.  604. 
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accordingly,  or  the  said  court  may,  on  motion,  award  an  execution,  or 
executions,  to  carry  the  same  into  effect. 

In  all  cases  where  the  parties  to  any  suit  shall,  hy  themselves,  their 
attorneys,  or  agents,  consent  to  a  rule  of  court,  for  referring  the  mat- 
ters in  controversy  in  such  suit  to  certain  persons,  mutually  chosen  by 
them,  the  award  of  such  referees,  if  made  according  to  the  submission 
of  the  parties,  being  approved  of  by  the  court,  and  entered  upon  the 
record,  shall  have  the  same  effect,  and  shall  be  deemed  and  taken  to 
be  as  available  in  law  as  the  verdict  of  a  jury  ;  and  the  party  in  whose 
favor  such  report  shall  be  made,  whether  plaintiff  or  defendant,  shall 
have  judgment  thereon,  and  the  like  process  for  the  recovery  thereof, 
as  on  a  verdict  in  action  commenced  by  such  party.  §  6. 
(3).    Of  Judgment  and  Execution  on  an  Award. 

It  is  absolutely  necessary  that  there  should  be  a  judgment  entered 
on  the  report ;  for,  in  Book  v.  Edgar,'  an  execution  issued  before  judg- 
ment was  entered  on  the  award  was  held  to  be  void,  and  a  sale  of  the 
defendant's  real  estate  under  it  was  declared  to  confer  no  title.  It 
would  seem  from  the  doctrine  of  that  case,  that  the  parties  may  agree 
that  the  prothonotary  shall  enter  judgment  on  the  report  without  its 
being  submitted  to  the  court.'  But  where  the  submission  was  by  parol, 
made  out  of  court,  not  made  a  rule  of  court,  and  not  restricted  by  its 
terms  to  matters  in  variance  in  the  cause,  judgment  cannot  be  entered 
on  the  award,  although  the  parties  agreed  in  writing  to  the  award.  It 
can  be  enforced  only  by  action.'  The  courts  will  give  effect,  however, 
to  a  submission  of  an  action  pending,  according  to  its  terms,  although 
not  made  a  rule  of  court.^  And  it  was  said,  "that  when  the  report 
has  been  read  to  the  court,  and  an  entry  of  judgment  nisi,  if  no  excep- 
tions are  filed,  it  has  been  a  pretty  uniform  practice  to  issue  execution, 
without  entering  a  second  judgment  absolute."' 

An  entry  of  an  award  on  the  lien-docket,  without  further  entry  when 
judgment  was  entered  on  the  award,  is  not  notice  to  subsequent  lien- 
creditors.^ 

Act  of  1705. — This  last  section  is  stated  by  the  revisers  to  have 
been  taken  from  the  Act  of  1705.  That  statute,  however,  instead  of 
giving  to  a  defendant,  who  obtained  an  award  for  a  sum  against  the 
plaintiff,  a  judgment  thereon,  and  the  same  process  for  its  recovery  as 
if  he  were  a  plaintiff  who  obtained  a  verdict,  simply  gives  him  a  judg- 
ment, or  a  scire  facias  for  the  recovery  of  the  sum,  as  the  case  may 
require,  and  as  had  been  previously  directed  concerning  sunis  found 
by  a  jury.  The  new  act  seems  to  supersede  the  writ  of  scire  facias  in 
such  cases,  and  to  give  such  successful  defendant  process  of  execution 
for  his  judgment. 

Under  the  Act  of  1705,  if  the  award  was  in  favor  of  the  plaintiff,  be 
was  entitled  to  a  judgment  nisi,  which  became  absolute  if  exceptions 
had  not  been  made  to  the  report,  or  if  they  had  been  disallowed.  If  it 
were  in  favor  of  the  defendant,  he  could  not  enter  up  judgment  and 
issue  execution,  but  must  first  have  proceeded  by  scire  facias  against 
the  plaintiff,  according  to  the  8d  section  of  the  act  referring  to  the 

I  3  Watts  29.  see  Gallup  v.  Reynolds,  8  Watts  424. 
■I  ibW.  31.  '  IWd.  :i2. 

'  Richardson  v.  Caesily,  3  Watts  320.  '  Stephens's    Executors'    Appeal,    2 

'  McAdams  v.  Stilwell,  1  Harris  90 ;  Wright  9. 
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first,  on  which  he  might  have  had  judgment  and  execution,  with  the 
costs  of  the  action.  It  was  said  in  Ramsey's  Appeal,  "  that  the  reason 
why  the  scire  facias  should  have  been  introduced  in  either  case,  can 
be  explained  only  on  the  principle  of  a  repugnance  felt  at  an  early  day 
for  an  incongruity  so  striking  as  the  direct  recovery  of  money  by  the 
defendant."'  By  a  judgment  on  an  award,  under  this  act,  for  the 
defendant,  he  is  discharged  from  the  action,  and  is  left  to  become  an' 
actor  in  turn  as  the  claimant  in  a  scire  facias  of  money  awarded  him  ; 
the  eifect,  therefore,  of  such  a  judgment  is  not  to  create  a  lien  on  the 
plaintiff's  estate,  until  liquidation.^  But  this  was  in  terms  confined  to 
the  cases  of  money  accounts ;  yet  the  act  having  been  extended  to 
embrace  every  cause  of  action,  it  was  but  just  that  the  remedy  should 
be  commensurate  with  that  extension.  Thus,  then,  although  the  law 
originally  gave  the  defendant  a  remedy  by  scire  facias  when  by  defal- 
cation or  set-off  he  had  turned  the  balance  of  a  money  account  in  his 
own  favor,  yet  the  court  would  perhaps  allow  a  scire  facias  in  every 
case  in  which  money  was  awarded  to  the  defendant,  though  it  were 
even  in  an  action  of  trespass  for  an  assault  and  battery.^  It  has  been 
decided  that  a  scire  facias  in  a  reference  of  ejectment  would  have  been 
proper  on  an  award  of  money  in  favor  of  the  defendant^  in  the  case  of 
Blackburn  v.  Marlde,  where  it  was  said  by  Tilghman,  Ch.  J.,  that 
the  defendant  should  have  taken  a  scire  facias  if  his  case  falls  within 
the  Act  of  Assembly;  but  as  it  is.gettled  that  the  practice  of  referring 
ejectments  under  this  act  was  very  ancient,  it  was  thought  the  peculiar 
remedy  given  by  the  act  was  granted  by  the  foregoing  decision  ;°  but 
a  decision  of  the  same  case  reported  in  Blackburn  v.  Markle,"  estab- 
lishes a  different  doctrine.  In  that  case,  which  was  an  ejectment,  it 
was  agreed  that  judgment  should  be  entered  for  the  plaintiff,  and  that 
the  sum  to  be  paid  by  the  defendant  should  be  determined  by  referees ; 
but  their  report  found  a  certain  sum  due  to  the  defendant,  who  there- 
upon entered  up  judgment,  which  was  reversed  by  the  Supreme  Court 
in  the  year  1793.  He  next  issued  a  scire  facias  under  the  Act  of 
1705,  upon  which  he  obtained  judgment,  which  was  also  reversed  by 
the  decision  now  under  consideration ;  the  opinion  of  the  court  being 
that  his  remedy  was  by  attachment ;  that  the  cases  in  which  a  defend- 
ant may  recover  under  this  act  a  sum  of  money  from  a  plaihtiff,  must 
be  confined  to  actions  on  which  a  debt  or  damages  are  demanded  by 
the  plaintiff;  that  it  was  not  intended  two  judgments,  one  for  the 
plaintiff  and  one  for  the  defendant,  should  be  entered  in  the  same 
action.  Ejectments  are  now  excluded  from  reference,  by  the  1st  section 
of  the  revised  act. 

It  seems  there  is  no  reported  case  of  a  judgment  entered  on  a  report 
of  referees  under  the  Act  of  1705,  awarding  acts  to  be  performed  by 
each  of  the  parties  for  the  benefit  of  the  other.' 

Attachment. — But  what  would  be  the  practice  when,  in  a  reference 
of  an  action  of  trover,  for  instance,  money  was  awarded  to  be  paid  by 
the    plaintiff,   and    a   restoration   of  the    specific  articles   converted 
awarded  to  be  made  by  the  defendant,  as  in  the  case  of  Buckley  vl 

I  2  Watts  231.  6  Kyd  on  Awards,  ubi  supra. 

'  Ibid.  «  12  S.  &  R.  143. 

'  ^y*?  °°  ^^^^''^^  326,  a.  '  Pennington  v.   Bowman,  10  Watta 

*  6  Binn.  174.  283. 
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Durant  ?-  Here  an  award,  ordering  one  thing  to  be  done  by  the  plain- 
tiff and  another  by  the  defendant,  would  require  to  be  enforced.  It  is 
said  that,  independent  of  the  circuitous  remedy  by  action  on  the  award, 
there  is  a  remedy  by  attachment.  The  editor  of  Kyd's  Treatise  on 
the  Law  of  Awards,  examines  the  question^  in  a  note  on  the  method 
of  compelling  performance  of  an  award  under  the  rule  of  court  in  Penn- 
sylvania ;  and  after  a  review  of  the  cases  upon  this  question,  says  that, 
as  in  no  reported  case  it  has  been  expressly  adjudged  that  an  attach- 
ment cannot  issue  to  enforce  performance  of  such  a  report  of  referees, 
and  as  the  latter  cases  seem  to  sanction  the  practice  of  attachments, 
the  weight  of  authority  may  be  considered  in  favor  of  them,  and  that 
they  may  be  stated  as  a  means  of  compelling  the  performance  of  an 
award  where  a  judgment  and  execution  cannot  be  granted  upon  it.' 

To  any  one  desirous  of  canvassing  this  subject,  the  general  question 
would  be,  whether  an  award  of  referees  under  our  statute  rule  is  valid 
in  any  case  where,  after  its  confirmation  by  the  court,  a  judgment 
cannot  be  entered  upon  it  for  the  plaintiff,  or  if  for  the  defendant,  in  a 
scire  facias  brought  by  him.  For  if  it  cannot,  either  the  confirmation 
is  nugatory,  or  an  attachment  must  issue. 

The  author  of  the  note  before  quoted  says :  "  It  would,  perhaps,  be 
improper  to  lay  much  stress  upon  the  objection  to  this  remedy,  that  it 
is  not  authorized  by  the  act,  for  if,  by  its  liberal  construction,  the 
remedy  it  prescribes  has  become  incompetent  to  the  distribution  of 
perfect  justice  between  the  parties,  the  provision  of  a  new  remedy 
follows  as  a  consequence  from  the  extension  of  the  rule  to  new  cases." 

In  England,  where  an  attachment  is  the  peculiar  and  appropriate 
remedy  to  enforce  an  award  made  under  a  reference  at  common  law  or 
the  statute  of  Wm.  III.,  the  courts  hold  that  attachments  are  not  of 
course,  and  sometimes  leave  the  parties  to  seek  their  remedies  by 
actions  for  damages  on  the  awards.^ 

The  cases  favorable  to  attachments  are.  Dunning  v.  Caruthers,' 
and  Livezey  v.  Gorgas,*  but  the  submission,  in  this  case,  is  remarkable, 
and  may  have  exacted  the  award  that  was  made,  and  justified  its  con- 
firmation by  the  court.     Kunckle  v.  Kunckle,''  and  Stuart  v.  Ralston.^ 

The  cases  opposed  to  attachments  are  Buckley  z;.  Durant,'  Williams 
V.  Craig,'"  and  Dixon's  Lessee  v.  Morehead." 

Where  a  case  is  proper  for  an  attachment,  the  court  will  not  award 
it  without  inquiring  whether  the  party  moving  for  it  has  done  on  his 
part  everything  which  he  ought  to  have  done,  or  which  he  is  required 
to  do  by  the  conditions  of  the  award. '^ 

It  was  held  that  the  defendant  having  issued  a  scire  facias  under 
this  act  upon  a  report  in  his  favor;  might  have  arbitrated  it  under  the 
compulsory  act  of  1810.'^ 

The  proceedings,  after  the  return  of  the  writ  until  judgment  and 
execution,  on  the  part  of  the  defendant,  were,  in  all  respects,  the  same 

*  1  Dallas  129.  Boyd,  1  S.  &  R.  214,  per  Yeates,  J. ; 

2  326   a.  and  Blackburn   v.  Markle,  12  S.  &  R. 

3  Ibid.  326,  h.  143,  144. 

*  Cald.  on  Arb  18.  '  1  Dallas  129. 
»  Cited  in  4  Yeates  13.  ">  1  Dallas  313. 

«  4  Dallas  72.  "  Addis.  Rep.  225. 

'  1  Dallas  364.  '^  Blackburn  v.  Markle,  6  Binn.  175.  , 

*  Cited  in  this   case ;   also,  Duer  v.        "  Hill  v.  Crawford,  8  S.  &  R.  477. 
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as  in  otlier  actions,  lie  having  become  the  actor  and  his  opponent  tho 
defendant. 

(4).    When  an  Award  can  he  Reviewed — and  herein  of  sending 
hack  Awards. 

Neither  party  is  bound  by  the  terms  "  final  and  conclusive"  inserted 
in  an  agreement  to  refer  ;  they  are  the  usual  form  in  such  agreements, 
and  leave  the  award  subject  to  the  court's  opinion  upon  exceptions 
filed.'  If  it  be  expressly  agreed,  however,  not  to  file  exceptions,  the 
parties  would  be  bound.^  Thus,  where  it  was  agreed  that  the  award  should 
be  final,  and  that  no  exceptions  should  be  filed  to  it,  it  was  held  that  a 
writ  of  error  would  not  lie  to  reverse  the  judgment  on  it.^  Where  the 
words  of  the  agreement  were,  "  that  no  advantage  shall  be  taken  by 
either  party,  as  to  the  form  of  suit,  or  the  liability  of  parties  in  it," 
an  award  against  several,  rendering  them  jointly  liable  for  a  debt 
which  could  otherwise  only  have  been  recovered  from  one  of  them, 
was  held  good  under  the  submission.* 

A  report  of  referees,  under  the  Act  of  1705,  was  likewise  held  to 
be  subject  to  the  supervision  of  the  Supreme  Court  on  a  writ  of  error, 
for  errors  appearing  on  the  face  of  the  proceedings  ;  and  if  judgment 
be  entered  thepeon,  it  might  be  reversed  in  that  court,  for  error,  though 
no  exceptions  were  filed  within  the  time  limited  "by  the  rules  of  the 
inferior  court,  for  filing  exceptions  to  reports  of  referees.'  If  the  sub- 
mission require  a  special  report  in  writing,  in  the  nature  of  a  case 
stated,  it  will  be  necessary  to  insert  in  the  agreement  that  it  shall  be 
considered  as  of  the  nature  of  a  speciail  verdict,  otherwise  a  writ  of 
error  will  not  lie."  But,  it  is  to  be  observed  that  a  Writ  of  error  only 
lay  on  an  award  under  the  Act  of  1705,  where  there  was  error  in  the 
proceedings  appearing  on  the  record  of  the  reference.  Therefore,  if 
an  award  of  referees  in  the  court  belew  be  good  on  its  face,  the 
Supreme  Court  will  not  on  a  writ  of  error  inquire  into  exceptions 
made  to  the  proceedings  of  the  referees  as  to  matters  of  fact  or  of  law 
before  them,  which  exceptions  were  overruled  by  the  inferior  court-; 
and  if  the  evidence  and  documents  on  these  points  are  blended  by  that 
court  with  the  record  returned,  the  Court  of  Error  will  pay  no  regard 
to  them.'  So,  a  writ  of  error  does  not  lie  on  a  decision  of  the  Court 
below,  setting  aside  an  award  of  referees,  on  exceptions  founded  both 
upon  law  and  fact ;  nor  would  it  lie,  as  it  seems,  though  the  award  was 
set  aside  exclusively  upon  the  points  of  law,  without  reference  to  the 
exceptions  founded  in  fact.'  Whether  error  would  lie  urider  the  last- 
mentioned  circumstance  was  not  positively  determined  by  the  Supreme 
Court  in  the  case  last  quoted ;  the  words  of  the  court  are :  "  This 
court  is  asked  to  reverse  the  judgment  of  the  Court  of  Common 
Pleas,  and  to  affirm  the  award.  Now,  it  is  not  denied,  that  the  Com- 
mon Pleas  had  a  right  to  set  aside  the  award,  not  only  because  it  was 
against  law,  but  even  on  consideration  of  the  merits  of  the  case.  The 
Act  of  1705,  under  which  this  reference  was  made,  gives  to  the  award 

'Mussina  v.  Hertzog,  5  Binu.  389;  *  Gratz  ».  Phillips,  14  S.  &  R.  144, 152. 
WilsDn  V.  Young,  9  Barr  102.  '  Russell  w.  Gray,  6  S.  &  R.  145. 

2  Ibid. ;  Cunole  v.  Dripps,  3   Pa.  R.  '  Fuller  v.  Trever,  8  S.  &  R.  529. 

291 ;  and  see  8  S.  &  R.  399.  '  Harker  v.   Elliot,  7    S.   &  R.  284; 

'  Andrews  v.  Lee,  3  Pa.  R.  100 ;  see  Summerville  v.  Painter,  8  Wright  1 10. 
Cahill  0.    Benn,  G  Binn.  99;   4  Yoates         «  Gratz  ».  Phillips,  14  S.  &  R.  144; 

5jl.  Bellas  v.  Levy,  2  Rawle  21. 
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the  effect  of  a  verdict,  provided  it  be  approved  of  by  the  court ;  and 
the  court  have  always  exercised  the  right  of  examining  the  award,  and 
Betting  it  aside,  not  only  for  errors  in  law,'  but  for  manifest  errors  in 
fact.  If  it  be  set  aside,  on  a  consideration  of  facts,  the  decision  can- 
not be  called  in  question  on  a  writ  of  error,  because  the  Court  of 
Error  have  not  the  facts  before  them.  It  is  true,  that,  in  the  present 
instance,  the  opinion  of  the  Court  of  Common  Pleas  seems  to  have 
been  founded  principally  on  errors  in  law,  specified  in  the  eleventh 
and  thirteenth  exceptions.  But  it  does  not  rest  altogether  on  matter 
of  law  ;  because,  in  the  opinion  of  the  court  placed  on  the  record,  it  is 
expressly  said  that  they  cannot  give  judgment  for  the  sum  awarded, 
because  it  is  admitted  that  there  are  errors,  which  will  reduce  that 
sum  to  a  lower  amount.  That  being  the  case,  it  is  clear  that,  inde- 
pendently of  the  errors  in  law  pointed  out  in  the  eleventh  and  thir- 
teenth exceptions,  there  were  errors  in  fact,  affecting  the  merits  of  the 
case,  which  rendered  it  necessary  to  set  aside  the  award.  Besides, 
there  are  eleven  other  exceptions  founded  on  the  merits  of  the  case,  on 
which  no  decision  has  been  given,  and,  should  this  court  aifirm  the 
award,  the  defendants  will  be  deprived  of  the  benefits  of  those  excep- 
tions, on  which  the  court  below  have  never  given  an  opinion,  and  on 
which  it  is  impossible  for  this  court  to  form  an  opinion,  because  the 
evidence  is  not  and  never  can  be  legally  brought  before  them."^ 

1.  Of  sending  lack  Awards. 

When  there  are  clerical  errors  in  the  award,  it  rests  in  the  discre- 
tion of  the  court  to  send  it  back  to  the  referees  to  be  corrected  or 
amended  ;  and  if  the  court  should  not  deem  the  errors  to  be  clerical 
ones,  and  refuse  to  send  the  award  back,  or  should  set  it  aside  for  such 
errors,  neither  exercise  of  discretion  would  be  the  subject  of  a  writ  of 
error.^ 

Although  the  court  cannot  refer  back  a  case  to  the  same  referees 
whose  award  has  been  set  aside,  yet,  if  they  do  send  it  back,  and  the 
parties  appear  and  try  the  case  before  the  referees  a  second  time,  it  is 
too  late  to  object  to  an  award  upon  that  ground ;  the  subsequent  con- 
firmation being  equivalent  to  a  precedent  authority.' 

Where  an  award  of  referees  appointed  under  the  Act  of  1836  has 
been  set  aside  because  it  was  not  according  to  the  submission,  it  can- 
not be  sent  back,  without  consent  of  parties,  to  the  same  referees, 
under  the  7th  section  of  the  act.  The  words  "  mistake  in  fact,"  used 
there,  mean  a  plain  and  obvious  one,  such  as  an  arithmetical  error,  or 
any  other  plain  clerical  error.  The  words  "  mistake  in  law,"  mean 
such  as  appear  on  the  face  of  the  award,  or  on  facts  uncontroverted, 
which  the  court  ought  to  specify.  Awards  set  aside  on  any  other 
grounds  can  be  no  more  sent  back  to  the  same  referees  than  could  a 
verdict  set  aside  be  recommitted  to  the  same  jurors.  Nor  can  such  an 
award  be  sent  back  after  judgment  has  been  entered  upon  it.* 

Much  of  the  law  on  this  subject  applies  equally  to  compulsory  as  to 
voluntary  arbitration,  and  the  reader  is  consequently  referred  to  the 
subsequent  section  for  a  more  full  examination  of  the  law. 

2.  Of  Costs. 

The  subject  of  costs  has  already  been  considered.^ 

'  14   S.    &   R.   151-2;   see   Bellas   v.  '  Brooke  m.  Bannon,  3  W.  &  S.  382. 

Levy  2  Rawle  21,  23.  *  Coleman  v.  Lukeas,  3  W.  &  S.  41. 

i"  Gratz  V.  Phillips,  14  S.  &  R.  144.  =  Vol.  I.  751. 
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SECTION   II. 
OP   COMPULSORY   ARBITRATION. 

Its  object. — The  law  authorizing  the  submission  of  suits  to  arbitra- 
tion in  the  first  instance,  at  the  will  of  either  party,  which  we  are 
about  to  consider  with  reference  to  the  practice  under  it,  was  one  of 
the  results  of  the  hostility  displayed  in  this  State  against  the  common 
law,  in  the  early  part  of  the  present  century.'  An  award  under  it  is 
seldom  attended  with  any  permanent  eifect,  except  in  cases  where  there 
is  no  dispute,  or  the  matter  in  controversy  is  too  insignificant  to  induce 
the  payment  of  costs  with  the  view  to  an  appeal.  This  law  is  also 
sometimes  resorted  to  in  important  cases  for  the  purpose  of  ascertain- 
ing or  learning  the  nature  and  extent  of  the  adverse  party's  claims  or 
defence,  or  for  the  purpose  of  getting  a  judgment  to  bind  the  defend- 
ant's land  where  it  is  feared  he  will  aliene  it  before  the  determination 
of  the  suit,  which  eifect  an  award  will  operate,  even  though  it  be 
appealed  from.  Or,  where  the  court  have  refused  to  hold  a  defendant 
to  bail,  to  obtain  a  judgment  as  quickly  as  possible,  which,  if  appealed 
from,  will  be  attended  by  bail  coextensive  with  the  verdict  that  may  be 
subsequently  obtained  in  a  trial  before  the  court. 

Notwithstanding  those  advantages,  the  system,  after  a  fair  trial  in 
Philadelphia  county,  was  found  to  afford  so  small  an  equivalent  for  the 
expenditure  of  time  and  money  consequent  on  its  employment,  as  to 
call  for  a  very  general  expression  of  disapprobation  from  the  profes- 
sion, and  it  was  accordingly  abolished  in  1835,  as  to  the  District  Court, 
from  which  the  principal  portion  of  its  support  was  derived.  Its  sub- 
stitute is  the  Affidavit  Law,  which,  whilst  it  is  less  onerous  in  point  of 
costs,  is  more  expeditious,  simple,  and  effectual.  The  act,  therefore, 
does  not  extend  to  the  District  Court  of  the  city  of  Philadelphia. 

And  for  the  same  reasons,  by  the  Act  of  May  1st  1861,  §  1,^  compul- 
sory arbitration  was  abolished  in  all  the  courts  in  the  city  and  county 
of  Philadelphia. 

In  consolidating  the  existing  laws  by  the  Act  of  1836,  the  provision 
which  prohibited  a  compulsory  reference  before  the  return-day  of  the 
writ,  was  purposely  left  out.^ 

The  system  of  reference  in  the  State  of  New  York,  which  is  looked 
upon  by  many  as  the  best  yet  devised,  is,  to  leave  it  in  the  discretion 
of  the  court,  when  a  cause  is  at  issue,  to  say  whether  it  is  most  proper 
for  investigation  by  arbitrators  and  to  order  a  reference.^ 

In  this  section  we  will  consider, 

1.  What  may  be  arbitrated. 

2.  Of  entry  of  rule  and  of  notice. 

3.  Of  appointment  of  arbitrators ;  of  their  number,  and  of  the 

notice  of  meeting. 

4.  Of  the  meeting  of  the  arbitrators  and  proceedings  before  them, 

and  herein  of  their  compensation. 
6.  Of  the  award. 

'  Dupon.  on- Jurisd.  102.  s  Henness  v.  Meyer,  4  Wh   359 

^  Purd.  Dig.  58,  Pamph.  L.  521.  ^  See  1  Dunl.  ^Idl 
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6.  Of  conditional  awards. 

7.  Of  appeals  from  the  award. 

8.  Of  proceedings  after  appeal,  and  herein  of  error. 

9.  Of  the  lien  of  award,  and  herein  of  judgment  and  execution. 

1.  What  may  be  arbitrated. 
By  the  revised  Act  of  1836,  as  under  that  of  1810,  which  established 
this  mode  of  trial,  the  proceedings  may  be  withdrawn  from  the  court 
by  either  party,  and  carried  before  arbitrators  immediately  after  a 
declaration  or  statement  of  the  cause  of  action  shall  have  been  filed  by 
him.' 

The  cases  excepted  from  the  operation  of  this  provision  are — ■ 
I.  Appeals  to  a  Register's  Court. 
II.  Issues  directed  to  any  court  to  ascertain  a  fact  or  facts. 

III.  Actions  upon  bail-bonds  and  recognisances. 

IV.  Actions  upon  penal  statutes. 

V.  Actions  brought  by  the  commonwealth,  unless  such  rule  be 
entered  by  the  attorney-general,  or  his  deputy,  with  his  con- 
sent, in  writing. 
Before  either  party  submits  a  cause  to  arbitration  under  this  law,  he 
ought  to  be  satisfied  first,  whether  it  be  such  as  is  comprehended  by  the 
language  of  the  act.  For  even  although  the  language  of  the  previous 
law  embraced  "  all  civil  suits,"  it  was,  before  the  Act  of  1836,  laid 
down  as  a  general  rule  that  an  issue  which  could  not  be  tried  by  a  jury, 
but  must  be  tried  by  the  court,  could  not  be  tried  by  compulsory  arbi- 
tration ;  ^  therefore  debt  on  a  bail-bond  was  held  not  to  be  within  the 
act,  because  the  plea  of  comperuit  ad  diem  (the  defendant's  allegation 
that  he  did  appear  according  to  the  condition  of  the  bond),  is  properly 
triable  by  the  record,  by  the  inspection  of  the  judges,^  and  because  it 
would  deprive  the  defendant  of  the  usual  equitable  relief.''  If,  in  a 
scire  facias  on  an  award  in  favor  of  the  defendant,  which  is  a  "  civil 
suit,"  within  the  act,  or  action  of  debt,  or  scire  facias  on  a  judgment, 
the  defendant  pleads  payment,  satisfaction,  a  release,  or  any  plea  triable 
by  a  jury,  tl/e  cause  may  be  compulsorily  referred.^  So,  a  question 
of  boundary,'  an  action  on  an  insolvent  bond,'  an  action  on  an  adminis- 
tration-bond may  be  arbitrated  under  the  act."  Debt  on  a  recognisance 
in  a  criminal  prosecution,  where  the  judges  of  the  Courts  of  Common 
Pleas  have  a  power  to  remit  and  moderate  according  to  equity  and 
legal  discretion,'  is  not  within  the  act,  for  if  it  were,  the  court  would 
be  deprived  of  its  power  to  remit  and  moderate  ;'"  the  action,  moreover, 
is  not  a  "civil  suit;""  and  the  same  rule  applies  to  an  action  on  a 
bail-bond.'^    So,  before  the  Act  of  1836,  debt  for  a  penalty  on  a  penal 

'  This  clause  of  the  new  act  is  taken  °  Ibid, 

from  the  Act  of  March  28th  1823,  J  3,  '  Hersberger  v.  Venus,  3  Pa.  B.  369. 

omitting  that  part  which  forbids  the  arbi-  '  Hill  v.  Crawford,  8  S.  &  R.  478. 

tration  of  a  cause  before  the  return-day.  ^  Brower  v.  Osterhout,  7  W.  &  S.  344. 

There  appears  to  be   no   reason  why  a  '  Bowman  v.  Sharp,  6  Watts  324. 

plaintitf    should    be   postponed   months  "  Stout  v.   Commonwealth,  2   Rawle 

before  he  can  enter  a  rule  of  reference,  341. 

while  there  may  be  strong  reasons  for  '  See  2  Smith's  Laws  84. 

despatch. —  Commissioners'  Remarks,  I  9,  '"  Roop  v.  Meek,  6  S.  &  R.  545. 

Pamph.  L.  719  ;  see  3  Binn.  209  ;  3  S.  &  ^'  Commonwealth  v.  Commissioners,  8 

B.  3S7,  498.  S.  &  R.  151. 

■'  Koop  V.  Meek,  6  S.  &  R.  545.  "  Hersberger  v.  Venus,  3  Pa.  B.  396. 
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statute  was  not  within  the  arbitration  law :  an  offender  cannot  say  to 
the  commonwealth,  I  will  arbitrate  this  matter  with  you ;  neither  the 
letter  nor  the  spirit  of  the  act  will  permit  it.*  But  an  action  for  the 
penalty  incurred  by  neglecting  to  serve  notice  under  this  act,  may  be 
arbitrated.^  So,  debt  on  a  recognisance  of  bail  in  error  may  be  arbi- 
trated, unless  the  defendant  have  previously  pleaded  nul  tiel  record.^ 
And  per  curiam. — "  The  ground  taken  is,  that  no  cause  which  may  be 
made  by  the  pleadings  to  turn  on  the  existence  and  inspection  of  a 
record,  is  within  the  compulsory  arbitration  laws.  If  that  were  decisive 
those  laws  would  be  a  dead  letter  ;  for  there  is  no  action  in  which  an 
issue  of  law  may  not  be  joined  by  the  plea,  for  instance,  of  a  former 
recovery;  and  the  opening  of  a  judgment  so  as  to  let  the  defendant 
into  a  defence  upon  the  merits,  has  not  the  effect  of-  turning  the  cause 
into  an  action  pending,  so  as  to  bring  it  within  the  provisions  of  the 
Compulsory  Arbitration  Act."^  In  Roop  v.  Meek,^  it  is  intimated  that 
an  action  on  a  bail-bond  is  not  within  their  purview  ;  but  chiefly  because 
the  discretionary  power  to  give  summary  relief  is  lodged  by  the  statute 
with  the  court  alone.  In  Hill  v.  Crawford,^  it  was  held  that  a  scire 
facias  on  a  judgment  entered  on  an  award  of  arbitrators  may  be  referred 
under  the  Act  of  1810.  There,  as  here,  the  objection  was  that  arbi- 
trators are  incompetent  to  try  an  issue  of  law ;  and  there,  as  here,  it 
was  uncertain  whether  such  an  issue  would  be  joined,  it  being  con- 
ceded that  the  plea  of  nul  tiel  record  was  put  in  after  the  rule  of  refer- 
ence. The  authority  of  that  case,  therefore,  is  decisive  of  the  point, 
it  being  strictly  a  private  injury.  So,  an  action  for  the  penalty  given 
by  the  Act  of  March  28th  1814,  for  taking  illegal  fees,  may  be  arbi- 
trated,' it  being  also  for  a  private  wrong  ;  so  for  the  penalty  for  marry- 
ing a  minor."  But  an  attachment  of  a  vessel  by  material-men,  for 
building  or  fitting  her  out,  cannot  be  arbitrated  under  the  act,  the  pro- 
ceedings being  according  to  the  course  of  the  admiralty,  by  libel,  an- 
swer, and  decree.^ 

Again,  though  the  words  of  the  act  embrace  "  all  civil  suits,"  yet 
from  its  particular  provisions,  there  appears  no  doubt  that  the  legisla- 
ture had  in  view  those  actions  only  in  which  the  judgment  is  for  a  spe- 
cific thing  or  sum  of  money ;  for  the  award  from  the  time  of  entry  is 
to  have  the  effect  of  a  judgment,  and  to  be  a  lien  on  real  estate,  unless 
it  be  reversed  on  appeal.*"  It  was  therefore  thought  that  account- 
render  was  not  within  the  act."  But  it  has  since,  with  its  several 
supplements,  been  extended  to  account-render,  by  the  Act  of  March 
30th  1821.*^  "^ 

The  Act  of  1836,  which  was  obviously  intended  to  supply  all  the 
statutes  which  preceded  it,  has  regard  expressly  to  controversies  which 
do  not  involve  title  to  land,  and  consequently  not  to  partition,  which  is 
a  real  action.*^ 

An  award  finding  a  sum  of  money  for  the  plaintiff,  with  a  stay  of 

*  Buckwalter  «.  United  States,  11  S.  '  Mevay  «.  Edmiston,  1  Rawle  457. 

&  R   197.     Per  D™can  J.  8  Donahue  v.  Dougherty,  5  Rawle  124. 

2  Commonwealth  v.  Bennett,  16  S.  &  «  Khinedollar  ».  The  Rose  in  Bloom 

atw..    17A  D.  Ct.  Pliilad.  1824,  MS. 

6  Watts  176.           „  ^,^   ^  ^   ^^^  *°  Ho.ey  ..  Stratton.  4  S.  &  R.  77. 

*  Lowrey  v.  Traoey,  6  W.  &  S.  493.  "  Ibid 

«  8  I  &  R  47?'  I  ^n"^-  ^\  '^^'  ^  S"""*'^  Laws  42.9. 

8  S.  &  R.  477.  "  Bellas  v.  Dewart,  a  Harris  90. 
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execution  until  he  should  execute  and  tender  a  conveyance  from  him- 
self and  wife,  with  special  warranty,  of  all  their  interest  in  certain 
lands,  is  good.^  A  judgment  entered  on  a  special  verdict  was  reversed 
by  the  Supreme  Court,  and  "  the  record  remitted  to  be  more  fully 
stated."  On  the  return  of  the  record  to  the  court  below,  the  plaintiff 
arbitrated  the  case  and  obtained  an  award ;  and  the  Supreme  Court 
affirmed  the  judgment.^  An  action  upon  the  official  bond  of  a  sheriff 
may  be  arbitrated.^  But  an  action  on  a  bail-bond  cannot  be  determined 
by  compulsory  arbitration.* 

But  an  action  upon  a  recognisance  of  bail  for  stay  of  execution  may 
be  referred  to  arbitrators,  notwithstanding  the  exception  in  the  36th 
section  of  the  Act  of  1836,  which  was  intended  to  apply  only  to  such 
bonds  and  recognisances  as  are  the  subject  of  equitable  relief  by  tho 
court.* 

Where,  after  two  rules  to  declare,  the  plaintiff  arbitrated  the  cause, 
and  an  award  was  made  in  his  favor,  from  which  the  defendant 
appealed,  and  at  the  next  settlement  of  the  docket  a  non  pros,  was 
signed,  the  court  held  the  non  pros,  to  be  regular.^  The  defendant  in 
a  cause  removed  by  the  plaintiff  by  appeal  from  the  justice,  obtained 
a  rule  to  show  cause  why  the  appeal  should  not  be  quashed ;  during 
the  pendency  of  the  rule,  the  plaintiff  entered  a  rule  of  reference 
under  the  Act  of  1810,  and  the  arbitrators  made  an  award  in  favor  of 
the  plaintiff:  Reld, .that  the  proceeding  was  irregular,  and  the  judg- 
ment was  reversed.' 

If  the  plaintiff,  in  a  bailable  action,  took  out  a  rule  for  arbitration 
before  special  bail  was  entered,  it  was  a  waiver  of  bail ;  but  the  defend- 
ant had  no  right  to  enter  a  rule  before  he  had  put  in  bail.  If  he  did, 
and  obtained  an  award  in  his  favor,  the  court  would  set  it  aside,  unless 
the  plaintiff  consented  to  the  proceedings  of  the  arbitrators.^  Appear- 
ing before  them  and  going  into  his  case  would  constitute  a  waiver  of 
bail.' 

The  Act  of  1809  did  not  give  either  party  the  power,  without  the 
consent  of  the  other,  to  take  a  cause  out  of  court,  and  submit  it  to 
arbitrators,  after  it  had  been  once  decided,  either  by  a  jury  or  referees, 
or  a  justice  of  the  peace  or  alderman,  and  was  remaining  in  court  for 
decision  on  a  matter  of  law.'"  That  act  has  been  repealed,  but  its  lan- 
guage was  nearly  the  same  with  that  of  the  late  Act  of  1810.  / 
2.    Of  the  Entry  of  Rule  and  the  Notice. 

The  8th  section  of  the  revised  act  provides  that  it  shall  be  lawful 
for  either  party,  in  any  civil  suit  or  action,  his  agent  or  attorney,  to 
enter  at  the  prothonotary's  office  a  rule  of  reference,  wherein  he  shall 
declare  his  determination  to  have  arbitrators  chosen  on  a  day  certain 
to  be  mentioned  therein,  not  exceeding  thirty  days  thereafter,  for  the 
trial  of  all  matters  in  variance  in  the  suit  between  the  parties. 

Under  the  Act  of  1810,  it  was  held  that  a  rule  is  not  vitiated  by 
containing  a  reference  of  "  all  matters  in  variance  between  the  parties 

'  Nicholas  V.  Wolfersberger,  5  S.   &  *  Hersberger  v.  Venua,  3  Pa.  R.  396. 

B.  167.     See  Hauberger  v.  Koot,  5  Barr  "  Pettit  v.  Wingate,  1  Casey  74. 

112 ;  Barde  v.  Wilson,  3  Yeates  149.  *  Newton  v.  Wolbert,  1  Browne  141. 

=  Steinbrook  v.  Steinbl^ook,  2    P.   R.  '  Bayard  v.  Hawk,  3  Pa.  R.  174. 

165.  "  Nones  v.  Gelbaud,  11  S.  &  R.  9. 

»  Gordon  v.  Commonwealth,  10  Watts  '  Maua  v.  Sitesinger,  2  S.  &  K.  421. 

443.  "  Mann  v.  Alberti,  2  Binn.  195. 
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in  the  cause,"  instead  of  "  all  matters  in  variance  in  the  cause  between 
the  parties,"^  inasmuch  as  the  act,  in  terms,  restrains  the  submission 
to  "  matters  in  variance  in  such  suit  or  action  between  the  parties," 
thence  a  variance  between  the  terms  of  submission  expressed  by  the 
parties,  and  those  prescribed  by  the  act,  is  immaterial,  as  the  arbitra- 
tors must  be  guided  by  the  latter.^  Thus,  an  agreement  to  refer  all 
matters  at  variance  to  arbitrators,  to  be  chosen  according  to  law,  and 
"  the  proceedings  to  be  under  the  Arbitration  Act,  unless  so  far  as  the 
parties  herein  agree  otherwise,"  is  to  be  considered  a  proceeding  under 
the  Compulsory  Arbitration  Act.'  And  the  nature  of  a  proceeding 
under  the  Compulsory  Arbitration  Law  is  not  changed  by  an  agreement 
that  it  should  embrace  "  all  matters  in  variance  between  the  parties, 
of  every,  nature  and  kind,  without  regard  to  the  form  of  action  or 
pleadings;"  and  a  waiver  of  the  right  of  appeal,  under  that  law,  is 
binding.  It  is  within  the  scope  of  an  attorney's  authority  to  make  a 
submission,  and  the  client,  if  dissatisfied,  should  apply  to  the  court  to 
set  it  aside.*  And  parties  may  proceed  under  the  Compulsory  Arbi- 
tration Law,  waiving  the  original  rule,  and  the  right  of  appeal.^ 

As  the  arbitrators  perform  the  functions  of  both  court  and  jury,  an 
award  will  not  be  sustained  where  a  verdict  finding  the  same  matters 
could  not.  Whatever,  therefore,  may  be  the  form  of  the  action,  or 
the  joinder  of  counts,  they  cannot,  more  than  a  jury,  find  matters 
foreign  to  the  cause,  such  as,  in  an  action  on  the  case,  finding  a  bill 
of  costs  for  the  plaintiiF,  and  damages  for  building  on  his  ground,  and 
at  the  same  time  settling  the  right  to,  and  enjoyment  of,  an  alley,  a 
pump,  and  a  well.'  In  case  of  a  discrepancy  between  the  terms  of  the 
submission  and  the  entry  of  it  by  the  prothonotary  on  his  docket,  the 
former  must  prevail.' 

Declaration  must  he  filed. — The  plaintiff's  declaration  or  statement 
must  be  filed  antecedently  to  the  entry  of  the  rule.  But  if  the  rule 
be  entered  and  the  declaration  filed  the  same  day,  the  court  will  not 
inquire  which  was  prior  in  point  of  time,  for  the  purpose  of  defeating 
the  award.'  And  the  entry  of  a  rule  of  reference  after  declaration 
filed,  though  before  the  return-day  of  the  writ,  is  regular.'  Previous 
to  the  Act  of  28th  March  1820,  however,  neither  declaration  nor  plea 
was  necessary  where  a  cause  was  arbitrated  under  the  Act  of  1806 
and  1810,  whether  the  rule  was  entered  by  the  plaintiff  or  defendant.'" 
Under  the  Act  of  1836,  a  rule  of  reference  may  be  entered  before  the 
retuyn-day  of  the  original  writ,  but  the  summons  must  be  served  on 
the  defendant  before  or  at  the  same  time  with  the  service  of  the  rule 
of  reference.'' 

A  rule  of  reference  cannot  be  withdrawn  by  the  party  enterins  it 
without  leave.'^  ->  r     j  & 

The  usual  mode  of  proceeding,  under  this  section,  is  to  get  a  blank 

'  Shoemaker  v.  Meyer,  4  S.  &  R.  452 ;  «  Wright  v.  Guy,  10  S.  &  R.  227. 

5  S-  &  B^  167.          _  9  Burke  v.  Matthews,  2  Phila.  r!  282. 

Bachman  w.  Reigart,  3  Pa.  R.  272.  >»  Brown   v.    Schaeffer,  6    Binn.  177- 

!  S^^°r  "•  .^^  i"''  ^°  ^^'«y  1^0-  Maasey  v.  Thomas,  Ibid.  333  ;  McEntire 

*  Bingham's    Trustees   v.   Guthrie,  7  v.  McElduff,  1  S.  &  R   19  ■  Frev  v   Van- 

Hams  418.  lear,  Ibid.  435 ;  Sharp  «.'  Kileore  3  S 


5  Wynn  v.  Bellas,  10  Casey  160.  &  387. 

"  Baohmau  v.  Reigart,  3  Pa. 


=     . R-  272.  "  Fehr  v.  Reich,  12  Casey  472. 

Ibid.  12  Withers  v.  Haines,  2  Barr  435. 
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rule  of  reference  and  to  entitle  it  with  the  names  of  the  parties,  the 
court  in  which  the  suit  is  brought,  and  the  term  and  number  of  the 
action  ;  fill  it  up  with  the  time  appointed  for  the  choice  of  arbitrators, 
&c.,  and  then  take  it  to  the  prothonotary,  who  must  enter  th«  rule  of 
record,  and  make  out  a  certified  copy,  and  deliver  it  to  the  party .^ 
Of  Notice  of  the  Rule. 

Service. — By  the  12th  section  of  the  Act  of  1836,  the  party,  his 
agent  or  attorney,  entering  the  rule,  shall  cause  to  be'  served  a  copy 
of  the  certified  rule  on  the  opposite  party,  his  agent  or  attorney,  at 
least  fifteen  days  before  the  day  fixed  in  such  rule  for  the  appointment 
of  arbitrators,  and  the  manner  of  such  service  shall  be  by  delivering 
such  copy  to  the  party  personally,  his  agent  or  attorney,  or  if  the  said 
party  cannot  be  found,  and  have  no  agent  or  attorney,  by  leaving  such 
copy  at  his  last  place  of  abode  ;  and  in  the  case  of  a  corporation,  such 
copy  shall  be  served  on  the  president  or  other  principal  officer,  cashier, 
secretary,  or  chief  clerk  of  the  corporation.^  Hence,  under  this  act, 
a  personal  service  of  a  rule  of  reference  is  indispensable  in  all  cases, 
except  when  the  party  cannot  be  found,  and  has  no  agent  or  attorney ; 
and  where  the  party  can  be  found,  and  has  an  attorney,  leaving  a  copy 
at  the  office  of  the  attorney,  without  a  personal  service,  is  not  enough.' 
So,  under  the  Act  of  28th  of  March  1820,  it  is  the  duty  of  the  party 
taking  out  the  rule,  to  serve  a  copy  of  the  record  of  the  appointment 
of  the  arbitrators  on  the  opposite  party,  if  he  reside  within  the  county, 
although  his  attorney  attended  when  the  appointment  was  made  ;  and 
the  court  may  set  aside  an  award,  if  such  notice  was  not  given.'' 

Proof  of  notice. — By  the  2'7th  section,  the  prothonotaries  are 
authorized  to  administer  the  oaths  or  affirmations  required  by  the  act 
to  prove  the  service  of  notices,  and  obtain  appeals.  If  it  appear  that 
the  party  acknowledged  service  of  notice,  proof  of  service  may  be 
dispensed  with.^  Thus,  a  recital  in  the  award  of  the  appearance  of 
parties  is  conclusive,  and  operates  as  an  evasion  of  want  of  notice." 
But  if  there  be  no  such  waiver  of  service,  proof  of  service  in  the 
manner  directed  by  the  act  should  appear  of  record.  "  The  law  pre- 
scribes this  mode  of  proof  for  the  sake  df  the  defendant."'  If  the 
action  be  joint  against  two  or  more,  upon  whom  the  writ  is  served,  and 
who  have  all  appeared,  the  rule  of  arbitration  cannot  be  taken  out  as 
to  any  one  of  the  defendants,  nor  any  less  number  than  the  whole,  and 
must  be  served  on  all.* 

In  an  action  against  two  executors,  the  rule  of  arbitration  must  be 
served  on  both,  unless  it  can  be  shown  that  one  is  authorized  by  the 
other  to  conduct  the  suit ; '  and  service  of  a  rule  on  the  wife  of  the 
opposite  party  is  not  good,  unless  it  appear  that  she  was  at  home,  or  at 
her  husband's  house,  when  the  rule  was  delivered  to  her." 

When  notice  of  the  time  and  place  of  appointing  arbitrators  has 

•  Act  of  1836,  g  11.  *  Henry  v.  Norwood,  4  Watts  347. 

2  The  first  part  of  this  section  is  from  ^  Kirk'ii.  Eaton,  10  S.  &  R.  103. 

section   1   of   the   Act  of   1810.      The  ^  Vankirk  w.  McKee  9  Barr  100. 

last  clause   is    from  the   Act    of    2l8t  '  Kirk  v.  Baton,  10  S.  &  R.  106 

March  1817,  relating  to  corporations.  ^  Beltzhoover    v.    Commonwealth,    1 

'Jackson  v.  Wilson,  7  W.  &  S.  249;     Watts  126. 

Carter  v.  Slooum,  2  Phila,  R.  401 ;  see  «  Pedan  v.  Cox,  8  S.  &  R.  245. 

'•  Arbitrament,"  "  Justice,"  IV.  (b.)'  ^»  Ibid. 
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been  served  on  two  only  out  of  three  defendants,  the  prothonotary  haa 
no  authority  to  appoint  arbitrators  for  all  the  defendants.^ 

In  an  action  against  two  defendants,  where  a  rule  of  reference  is 
entered  by  the  plaintiiF  against  both,  he  cannot  proceed  in  the  arbitra- 
tion against  one  only;  but  a  judgment  against  one,  in  such  case,  will 
be  erroneous,  where  the  rule  has  not  been  served  on  the  other.^  So 
a  judgment  on  an  award  against  two  would  be  erroneous  if  one  only 
had  notice  of  the  rule  ;'  and  entering  of  security  for  a  stay  of  execu 
tion,  by  the  one  not  served,  would  not  be  a  waiver  of  the  right  to  a 
writ  of  error.^ 

Error  must  he  taken  advantage  of  in  reasonable  time. — An  obvious 
error  in  the  notice  of  the  rule  must  be  taken  advantage  of  in  a  reason- 
able time.  It  is  too  late  after  a  sale  of  lands  under  execution  upon  a 
judgment  under  such  an  arbitration ;'  and,  per  Huston,  J.  : — 

"  If  the  error  is  in  practice,  the  application  ought  to  be  made  to  the 
court  in  which  the  proceedings  are,  and  if  not  made  there,  and  the  pro- 
ceedings go  on,  and  the  party  knows  of  them  and  acquiesces  for  a  long 
time,  he  cannot  reverse  for  error ;  because  all  errors  in  the  form  of 
proceedings  or  of  notice  may  be  waived,  and  are  generally  cured  by 
acquiescing  in  subsequent  proceedings.  At  first,  this  court  decided 
that  the  Common  Pleas  could  not  inquire  into  the  regularity  of  pro- 
ceedings under  our  arbitration  law  ;  but  that  this  court  alone  could  do 
so.  After  full  consideration,  this  court  decided  that  if  any  irregu- 
larity or  illegality  was  alleged,  the  application  for  redress  must  be 
made  to  the  Common  Pleas ;  and  if  they  erred,  a  writ  of  error  would 
lie  to  their  decision.  All  regulations  of  practice,  by  law  or  rules  of 
court,  being  for  the  purpose  of  eifecting  justice,  it  is  the  duty  of  the 
court  so  to  construe  and  apply  them  as  that  they  shall  not  produce 
positive  injustice.  In  this  case  the  court  below  had  a  right  to  consider 
the  mistake  waived." 

By  the  10th  section  of  the  Act  of  1836,  it  is  provided  that  no  suit 
or  action  which  shall  be  set  down  for  trial,  at  any  court,  shall  be  refer- 
red (except  by  consent  of  parties)  within  thirty  days  before,  nor 
during  the  sitting  of  such  court,  unless  such  suit  or  action  shall  have 
been  previously  continued  to  the  next  term.  The  word  "  court,"  in 
this  act,  means  the  term  of  the  court.'  It  was  ruled  in  the  Supreme 
Court,  under  the  Act  of  1813,  that  when  a  cause  is  marked  for  trial 
at  any  particular  period  of  the  term,  a  rule  of  arbitration  might  be 
entered  thirty  days  before  the  commencement  of  such  period.^  Where 
a  cause  was  at  issue  and  ordered  for  trial  by  special  jury,  it  was 
held  to  be  "  marked  for  trial"  under  this  act.'  A  cause  cannot  be 
arbitrated  during  the  pendency  of  a  rule  to  show  cause  why  the  appeal 
from  the  magistrate's  judgment  should  not  be  quashed,  or  of  any  other 
order  of  the  court  staying  proceedings  ;  an  award  and  judgment  under 
such  arbitration  would  be  reversed  on  error.' 

When  rule  may  he  treated  as  a  nullity. — If  the  party  act  under 
the  rule  of  arbitration,  he  cannot  enter  a  second  rule  until  the  first 

'  Marshall  w.  Lowry,  6  S.  &  R.  282.  «  Whart.  Dig.  "  Arbitrament." 

2  Berentz  v.  Bishop,  5  S.  &  R.  179.  '  Baker  et  al.  v.  Rivers,  S  C    Phila 

»  Ranok  v.  Becker,  12  S.  &  R.  412.         Jan.  1827,  MS.  '    •     •  •. 

\^^'^    ,      c  .,„  '     '  Whart.  Dig.  "  Arbitrament." 

5  McCord  V.  Scott,  4  Watts  12.  '  Bayard  v.  Hawk,  3  Pa.  R.  176. 
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IS  discharged  by  order  of  the  court.'  If  no  step  had  been  taken  except 
to  enter  the  rule,  and  the  time  has  gone  by  when  the  arbitrators  are  to 
be  chosen,  there  is  nothing  to  prevent  either  party  from  treating  it  as 
a  nullity  ;  and  hence  where  a  rule  of  reference  under  the  act  had  been 
entered  by  the  defendant  in  November  1839,  and  no  proceedings  had 
been  upon  it,  and  in  January  1840  judgment  was  entered  for  want  of 
an  affidavit  of  defence,  it  was  held  that  the  judgment  was  regular,^ 
though  it  was  formerly  held  that  whilst  the  rule  to.  arbitrate  remained, 
the  cause  was  out  of  court.'  Thus,  where  a  rule  to  arbitrate  had  been 
taken  out  but  never  acted  upon  and  still  remained  on  record,  and  the 
case  was  afterwards  tried  and  a  verdict  and  judgment  rendered  for  the 
plaintiff,  the  Supreme  Court  on  error  reversed  the  judgment.* 

3.  Appointment  of  Arbitrators,  and  herein  of  their  number  and 
the  notice  of  Meeting. 
The  parties,  or  their  agents  or  attorneys,  having  appeared  at  the  pro- 
thonotary's  office  at  the  time  indicated  by  the  rule,  the  arbitrators  shall 
be  chosen  in  the  following  manner,  pursuant  to  the  13th  and  succeed- 
ing sections  of  the  Act  of  1836. 

I.  The  number  of  the  arbitrators,  which  shall  be  either  three  or  five, 
shall  be  fixed  by  the  parties,  or,  if  they  cannot  agree,  by  the  pro- 
thonotary :  Provided,  That  the  parties  may  agree  to  refer  the  cause 
to  any  one  person  whom  they  shall  concur  in  choosing. 

II.  If  the  number  fixed  be  three,  the  plaintiff  shall  then  nominate  one 
person  ;  if  five,  he  shall  nominate  two ;  and  if  all,  or  either,  be  ob- 
jected to  by  the  defendant,  he  shall  nominate  other  persons  in  plaie 
of  those  objected  to,  until  he  shall  have  nominated  six  persons  for 
every  person  so  allowed  by  him  to  be  nominated. 

III.  The  defendant  shall  then  nominate,  in  like  manner,  an  equal  num- 
ber of  persons,  subject  in  like  manner  to  objection  on  the  part  of  the 
plaintiff. 

IV.  If  the  parties  agree  in  the  choice  of  arbitrators,  as  aforesaid,  the 
umpire  shall  be  chosen  as  follows :  The  parties  shall  nominate  alter- 
nately, beginning  with  the  plaintiff,  seven  persons,  the  opposite 
party  having  the  right  to  object  to  the  nomination,  and  if  all  the 
persons  thus  nominated  be  objected  to,  the  prothonotary  shall  nomi- 
nate a  suitable  and  disinterested  person ;  and  if  he  be  objected  to, 
he  shall  name  another,  and  so  on,  until  he  shall  name  seven  persons  ; 
and  if  all  be  objected  to,  he  shall  make  out  a  list  of  five  such  per- 
sons, and  the  parties  shall  then  strike  out  alternately,  beginning  with 
the  plaintiff,  until  the  name  of  only  one  person  be  left,  who  shall  be 
the  umpire. 

V.  If  the  parties  cannot  agree  in  the  choice  of  arbitrators,  as  afore- 
said, the  prothonotary  shall  make  out  a  list,  containing  the  names 
of  five  suitable  and  disinterested  persons  for  each  of  the  number  of 
arbitrators,  so  as  aforesaid  fixed  upon,  from  which  list  the  parties 
shall  strike  out,  alternately,  beginning  with  the  plaintiff,  until  the 
number  be  left  which  was  fixed,  and  the  persons  so  selected  shall  be 
the  arbitrators. 

VI.  If  the  parties  agree  as  to  one  or  more  of  the  arbitrators,  and 

1  Barnet  v.  Hope,  5  Binn.  518.  '  Landis  v.   Bigler,   Lancaster,  May 

''  Camp  V.  Bank  of  Owego,  10  Watts  1825,  stated  by  Smith,  J.,  1  Rawle  347. 
130.  *  Ibid. 
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diifer  as  to  one  or  more,  the  like  proceedings  shall  be  had  to  supply 
the  deficiency,  and  complete  the  number  of  arbitrators  so  fixed 
upon. 

If  only  one  of  the  parties  attend  on  the  day  fixed  for  the  appoint- 
ment of  the  arbitrators,  the  proceedings  shall  be  as  follows.     §  14. 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of  reference 
was  entered,  proof  shall  be  made  that  the  notice  was  duly  served  on 
the  opposite  party,  in  the  manner  hereinbefore  provided,  and  the 
proof  of  the  service  shall  be  the  oath  or  aflSrmation  of  the  person  by 
whom  it  was  made. 

II.  It  shall  be  the  duty  of  the  prothonotary  to  fix  the  number  of  the 
arbitrators,  to  nominate  for  the  absent  party,  and  to  object  to 
the  nominations  made  by  the  party  present,  if  he  shall  think  it 
necessary. 

III.  If  in  such  case,  all  the  persons  nominated  on  either  side  shall  be 
objected  to,  the  like  proceedings  shall  be  had  for  the  choice  of  arbi- 
trators, as  if  both  parties  were  present,  except  that  the  duties 
required  to  be  performed  by  the  prothonotary,  in  such  case,  shall  be 
performed  by  the  recorder  of  deeds,  the  sheriff,  coroner,  or  trea- 
surer of  the  proper  county. 

The  day,  hour,  and  place  of  meeting  of  the  arbitrators  shall  be  fixed 
by  the  parties,  if  present,  and  able  to  agree  thereupon,  but  otherwise 
it  shall  be  the  duty  of  the  prothonotary  to  determine  the  same  :  Pro- 
vided, That,  in  such  case,  the  day  and  meeting  shall  not  be  less  than 
ten,  nor  more  than  twenty  days  after  their  appointment.     §  15. 

In  all  suits,  or  actions,  in  which  the  prothonotary  of  the  court  shall 
be  a  party,  or  in  which  he. may  be  interested,  the  duties  hereinbefore 
required  to  be  performed  by  him  shall  be  performed  by  the  recorder  of 
deeds,  the  clerk  of  the  Orphans'  Court,  the  sheriff,  coroner,  or  treasurer 
of  the  same  county.     §  35. 

It  is  sometimes  impracticable  to  go  on  at  the  time  originally  fixed 
for  choosing  the  arbitrators ;  in  which  case  the  clerk  may  insert  a 
more  distant  day  in  the  rule  before  service  on  the  other  party  ;  ^  or,  the 
day  for  selection  may  be  changed  by  the  party  entering  the  rule, 
before  notice  given. ^ 

By  rule  of  the  Supreme  Court  and  Common  Pleas,  if  the  party  enter- 
ing the  rule  shall  not  proceed  in  the  same,  so  as  to  have  the  arbitrators 
chosen  or  appointed  at  the  time  specified  therein,  it  shall  be  the  duty 
of  the  prothonotary,  Unless  otherwise  agreed  by  the  parties,  to  strike 
off  the  rule,  in  order  that  the  cause  may  be  restored  to  the  trial-list,  or 
arbitrated  by  the  opposite  party,  or  otherwise  proceeded  in  by  the 
parties.'  And  a  second  rule  cannot  be  entered,  until  the  former  is 
thus  stricken  off,  unless  by  consent.''  But  where  arbitrators  have  been 
appointed,  the  court  has  no  power  to  strike  off  the  rule,  against  the 
consent  of  one  of  the  parties.*  Nor  where  there  has  been  a  meeting 
of  the  referees  and  proceedings  have  been  had  before  them,  although 

'  Crawford  ».  Gable,  2  Barr  444.  Walker's  Rules  40. 

2  Ibid.  445.  *  Barnet  v.  Hope,  5  Binn.  518 

R-  II-  S  1.  S.  C.  Rule  2,  ?  1 ;  Walk-  ^  Girard  v.  Hutchinson,  2  S.  &  R.  188. 

er's  Rules  100,  C.  P.  Philad.  Rule  3,  ^  1 ;  ,         «.  xi..  loo. 
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one  of  the  parties  had  afterwards  died,  and  his  representatives  were 
substituted.^  Under  the  old  law,  when  the  trial  before  them  became 
impossible,  or  when  they  determined  that  they  could  not  proceed,  the 
court  would  resume  the  cognisance  of  the  cause.  The  court  could  not, 
however,  interfere,  because  one  of  the  arbitrators  did  not  act,  but 
refused  to  decline,  unless  the  others  determined  that  they  could  not  or 
would  not  proceed.'     §  22. 

In  most  of  the  counties  the  mode  and  manner  of  choosing  arbitrators, 
is  noted  by  the  prothonotary  on  paper  or  in  a  book  for  the  purpose,  and 
those  minutes  are  part  of  the  proceedings  not  to  be  contradicted  by 
him  or  any  one  else.  These  minutes  cannot  be  amended,  unless  applied 
for  in  proper  time,  and  there  is  something  to  amend  by.^ 
Of  Notice  of  Meeting. 

The  16th  section  of  the  Act  of  1836  declares,  that  "  it  shall  be  the 
duty  of  the  party  .by  whom  the  rule  of  reference  shall  have  been 
entered,  to  procure  from  the  prothonotary  a  certified  copy  of  the  record, 
containing  the  names  of  the  arbitrators,  and  the  time  and  place  of  their 
meeting,  and  to  serve  a  copy  of  the  same  on  each  of  the  arbitrators, 
and  also  on  the  opposite  party,  if  he  reside  within  the  city  or  county, 
and  if  not,  upon  his  agent  or  attorney,  giving  at  least  ten  days'  notice 
previous  to  the  day  of  meeting. 

Under  the  former  arbitration  law,  it  was  held  to  be  the  duty  of  the 
party  who  enters  the  rule,  to  serve  a  copy  of  the  record  of  the  appoint- 
ment upon  the  adverse  party,  if  he  reside  in  the  county,  although  his 
attorney  attends  when  the  appointment  is  made.* 

If  the  party,  by  whom  a  rule  of  reference  shall  be  entered,  his  agent 
or  attorney,  shall  fail  to  cause  a  copy  of  the  certified  rule,  or  of  the 
record,  containing  the  names  of  the  arbitrators,  and  of  tho  time  and 
place  (5f  meeting,  to  be  served,  as  is  hereinbefore  required,  he  shall, 
for  every  such  default,  forfeit  and  pay  the  sum  of  twenty-five  dollars, 
one-half  to  the  use  of  the  county,  and  the  other  half  to  the  use  of  the 
person  who  will  sue  for  the  same : '  Provided,  That  nothing  herein 
contained  shall  be  deemed  to  deprive  the  court  of  the  right  of  setting 
aside  any  award  obtained  without  due  notice,  as  aforesaid,  or  shall 
interfere  with  the  right  of  the  party  to  recover  such  damages  as  he 
may  have  sustained.     §  36. 

The  agreement  of  the  attorney  of  the  opposite  party  to  the  time  and 
place  of  meeting  of  the  arbitrators,  renders  it  unnecessary  to  give  per- 
sonal notice." 

It  seems  the  court  will  not  inquire  whether,  after  the  appointment 
of  the  arbitrators,  the  party  had  legal  notice  of  their  time  and  place 
of  meeting,  if  their  report  state  that  he  had  legal  notice.' 

A  defect  in  service  of  notice,  either  as  to  time  or  place,  may  be 

'  Ruston  V.  Dunwoody's   Administr.,  posite   party,  is  intended   as  a  punish- 

1    Binn.  42 ;  Pollock  v.   Hall,  4  Dallas  ment,  and  not  by  way  of  compensation  ; 

222.  and,  therefore,  it  is  not  necesssary  in  an 

^  Douglass  V.  Kenton,  1  Miles  21.  action  for  the  penalty,  to  show  that  the 

'  Feehrer  v.  Rudy,  7  W.  &  S.  183.  person  suing,  qui  tarn,  has  suffered  any 

*  Henry  v.  Norwood,  4  Watts  347.  injury  by  the  neglect :  Dunlap  v.  MoKee, 

5  The  penalty  imposed  by  the  86th  1  Casey  84. 

section  of  the  Act  of  1836,  for  a  failure         "  1  Browne  174,  C.  P. 

to  serve  a  certified  copy  of  a  rule  of         '  Kirk  v.  Eaton,  10  S.  &  R.  103. 

reference  on  the  arbitrators  and  the  op- 
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cured  by  the  subsequent  acts  of  the  party,  such  as  appearing  and 
taking  part  in  the  proceedings.  But  if  the  prothonotary  and  one  party 
fix  the  time  of  meeting  of  the  arbitrators  at  a  period  less  distant  than 
the  law  prescribes,  in  the  absence  of  the  opposite  party  and  without  his 
agreement,  the  award  will  be  invalid.'  If  he  appear,  however,  before 
the  arbitrators,  and  enter  into  the  trial,  it  seems  this  defect  would  be 
cured  .^ 

4.  Meeting  of  Arbitrators,  and  Proceedings  hefore  them,  and 

herein  of  their  Compensation,  and  of  the  Death  or  other 

Disability  of  an  Arbitrator. 

If  only  one  of  the  parties  shall  attend  on  the  day  appointed  for  the 

meeting  of  the  arbitrators,  and  the  arbitrators,  or  one  or  more  of  them, 

shall  attend,  the  proceedings  shall  be  as  follows  : — 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of  reference 
was  entered,  proof  shall  be  made  that  due  notice  of  the  time  and  place 
of  meeting  was  given  to  the  opposite  party,  as  hereinbefore  provided. 

II.  If  the  party  absent  shall  have  been  prevented  from  attending  by 
sickness,  or  other  unavoidable  cause,  and  notice  thereof  shall  be 
given  to  the  arbitrators  or  arbitrator  present,  of  the  sufficiency  of 
which  cause  such  arbitrators  or  arbitrator  shall  judge,  an  adjourn- 
ment shall  take  place,  to  such  subsequent  time  as  the  said  arbitra- 
tors or  arbitrator  shall  fix.     §  17. 

If  the  whole  number  of  arbitrators  shall  not  attend  on  the  day 
appointed  for  the  meeting,  the  proceedings  shall  be  as  follows  : — 

I.  Proof  shall  be  made  that  due  notice  of  the  time  and  place  of  meet- 
ing was  given  to  the  arbitrator  or  arbitrators  absent,  as  hereinbefore 
provided. 

II.  If  both  parties  be  present,  either  in  person  or  by  their  agents  or 
attorneys,  the  place  of  the  arbitrator  or  arbitrators  absent  may  be 
supplied  by  the  parties  aforesaid,  if  they  can  agree  upon  suitable 
persons. 

III.  If  the  parties  shall  be  unable  to  agree,  the  arbitrator  or  arbitra- 
tors present  shall  appoint  a  suitable  person  or  persons  to  fill  the 
vacancy. 

IV.  If  one  of  the  parties  be  absent,  and  no  sufficient  reason  be  assigned, 
as  aforesaid,  for  such  absence,  it  shall  be  lawful  for  the  arbitrators 
or  arbitrator  present,  to  appoint  a  suitable  person  or  persons  to  fill 
the  vacancy.     §  18. 

Where  a  specific  number  of  arbitrators  are  appointed  by  the  pro- 
thonotary and  parties,  it  will  be  presumed  that  the  number  thus  taken 
was  regularly  fixed  by  the  prothonotary.' 

Vacancies.— Under  the  Act  of  1836,  arbitrators  cannot  fill  vacan- 
cies after  the  whole  number  have  once  assembled.  Where  one  of  them 
is  unable  or  unwilling  to  attend,  the  others  should  proceed  without 
him,  and  award  if  they  can  agree,  or  else  choose  an  umpire.  There  is 
no  provision  for  proceeding  in  the  absence  of  more  than  one.  Perhaps 
they  should  adjourn  until  he  attends,  or  the  party  should  move  the 
court  to  rescind  the  rule  ;  no  vacancy  can  be  supplied  in  such  case.^ 

I  ^'-'^  '^•^ Eaton,  10  S.  &  R.  103.  *  Wilson  v.  Cross,  7  Watts 495  :  Miteh- 

l  wi'l;  ^^^-  TT  ■        „  .,  ell  V.  Wilhelm,  6  Watts  259. 

»  Withers  v.  Haines,  2  Barr  435. 
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The  number  of  arbitrators,  where  one  party  only  attends  at  the 
appointment,  must  be  fixed  exclusively  by  the  prothonotary ;  any 
interference  in  it  by  the  party  present  will  be  fatal  to  the  award  .^ 

Under  the  former  law,  it  was  held  that  it  need  not  appear  in  the 
proceedings  that  such  appointments  were  made  without  consulting  the 
party  present;  but  if  it  do  appear  that  the  party  present  was  consulted 
as  to  the  appointments,  or  if  the  fact  can  be  proved,  the  court  would 
set  aside  the  award  .^  And  that,  if  none  of  the  arbitrators  met  on  the 
day  appointed,  their  proceedings  afterwards  were  irregular,  ui>less  the 
defendant  appeared  or  consented  to  their  proceedings.'  When  the  full 
number  of  arbitrators  do  not  meet,  it  is  not  necessary  that  those  present 
should  be  sworn  before  they  adjourn  ;*  indeed,  it  is  sufficient  if  arbi- 
trators be  sworn  before  the  commencement  of  the  trial. ° 

Under  the  Act  of  1836,  arbitrators  have  not  the  power  to  fill  vacan- 
cies after  the  whole  number  have  once  been  assembled.^  But  they  may 
supply  a  vacancy  with  the  express  or  implied  consent  of  the  parties.' 
Thus  where  it  appears,  by  the  record  of  the  court  below,  that  a  case 
was  referred,  under  the  Act  of  1705,  to  three  persons,  and  that  on  a 
subsequent  day  one  of  them  having  declined  to  serve,  another  person 
was  appointed  in  his  place,  it  will  be  presumed,  in  the  absence  of  con- 
tradiction by  the  record,  that  the  substitution  was  made  with  the 
consent  of  both  parties.^  Proceeding  before  arbitrators,  even  under 
protest,  waives  irregularities;^  and  so  an  objection  to  the  illegality  of 
their  appointment  is  waived,  even  though  there  was  an  express  agree- 
ment that  there  should  be  no  waiver.'"  If  only  one  of  the  parties  to  an 
arbitration  attends  before  the  umpire,  and  furnishes  books,  and  answers 
questions  when  requested,  the  award  is  not  vitiated,  the  other  party 
having  had  notice  of  the  meeting."  So  a  party  who  has  refused  to 
appear  before  an  umpire  appointed  under  a  submission,  cannot  object 
to  the  award  on  the  ground  that  the  umpire  has  not  re-examined  the 
witnesses,  but  has  proceeded  on  the  report  of  the  referees.'^ 

It  need  not  appear  in  the  proceedings  of  arbitrators,  that  they  met 
on  the  day  appointed  for  their  meeting.  It  seems  the  court  would 
presume,  where  nothing  appeared  to  the  contrary,  that  their  first 
meeting  was  on  the  day  appointed.'^ 

Must  be  .^ivorn. — The  19th  section  of  the  Act  of  1836  directs,  that 
"  when  the  whole  number  of  the  arbitrators  shall  be  assembled,  they 
shall  be  sworn  or  affirmed,  justly  and  equitably  to  try  all  matters  in 
variance  submitted  to  them,  which  oath  or  affirmation  may  be  adminis- 
tered to  them  by  any  person  having  authority  to  administer  oaths,  or 
in  the  absence  of  such  person,  by  one  of  their  number."  It  may  be 
prudent  for  the  arbitrators  to  set  out  in  the  report  that  they  were 
sworn  or  affirmed ;  though  it  is  not  error  if  this  be  omitted,  unless  the 

1  Mitchell  V.  Wilhelra,  6  Watts  259  ;  '  Christman  v.  Moran,  9  Barr  487. 

Feehrer  v.  Rudy,  7  W.  &  S.  183 ;  With-         «  Browning  v.  MoManus,  1  Wh.  177. 
ers  V.  Haines,  2  Barr  437,  "  Christman  v.  Moran,  9   Barr  487  , 

''  Stiles  V.  Turnpike  Company,  10  S.  and  see  Wilson  v.  Cross,  7  Watts  495. 
&  R,  286-289.  '"  Christman  v.  Moran,  9  Barr  487. 

3  Weir  V.  .Johnston,  2  S.  &  R.  459.  "  Graham  v.  Graham,  9  Barr  254. 

-"  Boone  v.  Reynolds,  1  S.  &  R.  231.  '^  Graham  v.  Graham,  2  Jones  128  ;  s. 

<•  Eckert  v.  Sheets,  6  S,  &  R.  275.  c,  9  Barr  254. 

6  Wilson  V.  Cross,  7  Watts  495.  "  Kimble  v.  Saunders,  10  S.  &  R.  193, 
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omission  appear  on  the  record.  If  they  be  not  sworn  or  affirmed,  the 
fact  may  be  made  out  by  affidavit,  and  the  objection  to  theaward  taken 
in  the  court  whence  the  rule  emanated  ; '  and  they  being  all  thus  sworn 
or  affirmed,  justly  and  equitably  to  try  all  matters  in  variance  sub- 
mitted to  them  (and,  possessing  precisely  the  same  powers  that  the 
court  and  jury  do,  must  execute  them  in  the  same  manner),^  they  or  a 
majority  of  them  shall  have  power  to  administer  oaths  or  affirmations 
to  witnesses  (§  39),  to  whom,  by  the  same  section,  each  of  the  arbi- 
trators, or  the  prothonotary,  or  a  justice  of  the  peace,  by  the  46th 
section,  may  issue  subpoenas,  and  compel  their  attendance  by  attach- 
ment.* And  Dy  the  4'7th  section,  the  prothonotary,  on  application  of 
either  party,  his  agent  or  attorney,  shall  enter  a  rule  to  take  the 
deposition  of  aged,  infirm,  going,  or  absent  witnesses,  or  those  out  of 
the  commonwealth,  to  be  read  in  evidence  either  before  referees  or 
arbitrators,  or  to  the  jury  in  case  of  an  appeal,  in  the  same  manner, 
and  subject  to  the  same  regulations  now  observed  in  the  State  courts.* 
Arbitrators  (in  common  with  referees)  have,  by  the  40th  section, 
power  to  require  production  of  all  material  books  and  documents — to 
judge  of  the  competency  and  credibility  of  witnesses,  and  the  propriety 
of  admitting  any  written  evidence — to  administer  oaths — to  adjourn 
from  time  to  time  and  from  place  to  place  ;  to  decide  both  law  and  fact, 
that  may  be  involved  in  the  cause  submitted  to  them.^ 

Power  to  adjourn. — So  the  referees  may  adjourn  from  time  to 
time,  and  from  place  to  place,  by  consent  of  the  parties  orally  given, 
and  in  the  Supreme  Court,  the  return  of  the  referees  will  be  conclu- 
sive of  this  consent.* 

Before  an  umpire  has  made  his  award,  however,  he  is  bound  to 
examine  the  witnesses  if  a  party  require  it ;  but  not  without  request 
or  after  award .^ 

Powers  of  arbitrators. — The  arbitrators  have  not  all  the  powers  of 
a  court  of  law;'  thus,  for  instance,  they  cannot  direct  a  nonsuit, 
should  the  plaintiff  fail  to  attend  ;  because,  as  they  are  to  investigate 
the  cause,  their  proper  award  in  such  a  case  would  be,  that  he  has  no 
cause  of  action.  It  is  not  error  that  it  does  not  appear  that  either  of 
the  parties  attended  before  the  arbitrators,  or  that  any  allegation  or 
testimony  was  submitted  to  them,  or  anything  examined,  as  it  would 
be  too  unnatural  to  presume  that  arbitrators  would  wantonly  decide  the 
cause  of  the  parties  in  their  absence,  and  without  proof.'  But  should 
any  ground  of  complaint  exist  in  this  respect,  it  should  be  laid  before 
the  court  below. 

An  act  passed  February  24th  1847,  in  reference  to  arbitrations 
between  railroad  and  canal  companies  and  their  employees,  gives  to  the 
arbitrators,  in  such  cases,  power  to  compel  the  production  of  books 
and  papers  which  contain  evidence  pertinent  to  the  issue.'" 

'  Negley  v.  Stewart,  10  S.  &  E.  207,         '  Graham  v.  Graham,  9  Barr  254. 

208.                                      .„    „„    ,  '  Per  Yeates,  J.  ;  Miller  ».  Miller,  5 

'  Shoemaker  v.  Meyer,  4  g.  &  R.  454.  Binn.  63. 

'  See  the  forms  of  the  Subpoena  and  ^  Negley  v.  Stewart,  10  S.  &  R.  207 

Attachment  in  the  ensuing  section.  208.                                                              ' 

*  See  Miller  v.  Miller,  5  Binn.  64.  "  See   Purd.   Die.    59     nl     61     3    1 

^See?3,_po,sr!.                         ,  Pamph.  L.  153.                     ^'       '* 

'  Rogers  v.  Playford,  2  Jones  181. 
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Penalties. — The  50th  section  prescribes  a  penalty  of  not  less  than 
fifty,  nor  more  than  one  hundred,  dollars  on  attempting  to  corrupt  or 
influence  the  arbitrators.  And  by  the  43d  section,  a  majority  of  the 
arbitrators  are  empowered  to  punish  by  fine,  not  exceeding  twenty 
dollars,  all  persons  for  disorderly  conduct  in  their  presence,  or  for 
insulting,  disturbing,  or  interrupting  them,  when  on  business.  The 
same  section  also  prescribes  the  form  of  a  certificate  of  the  improper 
conduct,  which  a  majority  of  the  arbitrators  shall  make  out  and  trans- 
mit to  an  alderman  or  justice  of  the  peace,  who  is  then  required  to 
recover  and  collect  the  fine  imposed  by  execution  for  the  use  of  the 
county. 

Of  the  Compensation  of  the  Arbitrators. 

The  compensation  allowed  to  each  arbitrator  under  this  act  is  one 
dollar  for  every  day  necessarily  employed  by  him  in  the  hearing, 
investigation,  and  the  determination  of  any  cause  submitted  to  him, 
§  49  ;  but,  if  two  causes  between  the  same  parties  are  investigated 
and  decided  by  the  same  arbitrators  at  the  same  time,  they  are  entitled 
to  be  paid  only  for  the  number  of  days  actually  employed  in  the 
investigation,  and  cannot  make  a  distinct  charge  for  each  case.^ 

Penalty  for  not  attending  without  excuse. — By  the  37th  section, 
if  any  person  appointed  an  arbitrator,  and  residing  within  the 
county,  having  received  due  notice  of  his  appointment,  shall  fail  to 
attend  and  take  upon  himself  the  duties  of  the  appointment,  unless 
prevented  by  sickness,  or  other  unavoidable  cause,  he  shall,  for  every 
such  default,  forfeit  and  pay  the  sum  of  two  dollars,  to  be  recovered 
by  either  party,  who  shall  first  sue  for  the  same :  Provided,  That  no 
arbitrator  shall  be  compelled  to  serve  on  more  than  ten  appointments 
in  any  one  year. 

Pay  of  arbitrators.  —  The  21st  section  of  the  act  provides  that 
arbitrators,  appointed  as  aforesaid,  shall  not  be  entitled  to  receive  any 
daily  pay,  or  other  compensation,  unless  they  make  their  report,  and 
transmit  the  same  to  the  prothonotary,  within  seven  days  aftei:  they 
shall  have  agreed  upon  the  same.  But  this  does  not  vitiate  their 
award,  when  it  is  afterwards  filed,  but  in  such  case  they  forfeit  their 
pay.^  If  the  report  be  intrusted  to  one  of  the  parties,  and  he  keeps 
it  back  from  any  sinister  view,  or  if  the  filing  of  it  be  procrastinated 
by  his  procurement,  the  court  would  be  justified  in  interposing  their 
summary  powers,  and  punishing  the  delinquent.' 

The  Death  or  other  Disability  of  an  Arbitrator. 

It  is  provided  by  the  22d  section  of  the  Act  of  1836,  that  if  one  of 
the  arbitrators  aforesaid  shall  die,  or  become  incapable,  or  shall  refuse 
to  attend  to  the  duties  of  his  appointment,  or  sjiall  remove  or  depart 
from  the  county,  it  shall  be  lawful  for  the  remaining  arbitrators  to  pro- 
ceed with  the  cause,  and  make  an  award,  if  they  can  agree  upon  the 
same  ;  but  if  they  cannot  agree  thereupon,  it  shall  be  lawful  for  them 
to  appoint  an  umpire,  and  the  umpire  so  appointed,  together  with  the 
eaid  arbitrators,  shall  proceed  with  the  cause  and  make  an  award.* 

'  Girard  a.  Hutchinson,  4  kS.  &  R.  81.  a  defect  in  the  pre-existing  law,  which 

^  Boone  v.  Beynolds,  1  S.  &  R.  231.  occasionally  embarrassed  the  completion 

^  Ibid.,  per  Yeates,  J.  of  an  arbitration. —  Commissioners'  B&- 

*  This  section  provides  a  remedy  for  marks,  vide  ante. 
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5.  Of  the  Award. 
As  soon  as  the  arbitrators  shall  have  heard  the  evidence  and  allega- 
tions of  the  parties,  they  shall  proceed  to  determine  the  matters  in  con- 
troversy submitted  to  them,  and  they  shall  make  out  their  award,  which 
stall  be  signed  by  all,  or  a  majority  of  them,  and  shall  transmit  the 
same  to  the  prothonotary  within  seven  days  after  they  shall  have  agreed 
upon  the  same.     §  20. 

It  shall  be  the   duty   of  the   prothonotary  receiving  such  award, 
forthwith  to  enter  the  same,  of  record,  in  the  proper  dockets.     §  23. 

(1).  What  constitutes  a  good  award. 

(2).  Of  the  power  of  the  court  over  awards,  and  herein  of  setting 
aside  awards  and  exceptions  to  them. 

(1).  What  constitutes  a  good  Award. 
The  forms  requisite  to  be  observed  in  the  entering  of  judgment  must 
be  attended  to  in  the  framing  of  an  award.  Thus  an  award  against 
three  defendants,  on  a  submission  by  one  of  them,  would  be  erroneous 
and  liable  to  reversal.'  But  if  two  defendants  enter  a  rule  of  arbitra- 
tion, and  an  award  be  given  against  one  only,  it  would  not  be  erroneous, 
as  the  construction  of  law  would  be  that  it  was  in  favor  of  the  other.^ 
So  where  arbitrators  severed  the  liability  of  defendants  in  an  action 
on  a  joint  bond.*  "  As  there  were  no  pleadings  before  the  arbitra- 
tors," said  Gibson,  C.  J.,  "  we  cannot  say  that  these  defendants  did 
not  stand  in  the  relation  of  principal  and  surety  ;  and  all  that  is  want- 
ing to  make  the  award  consistent  with  form,  is  the  entry  of  a  nolle 
prosequi.  But  we  are  not  to  look  for  technical  congruity  in  the  pro- 
ceedings of  arbitrators.  Where  they  happen  to  be  independent  instru- 
ments of  judicial  administration,  the  most  that  can  be  expected  from  them 
is  the  substance  of  justice  without  its  forms.  Even  if  a  nolle  prosequi 
could  be  formally  entered  before  arbitrators,  which  may  be  doubted, 
yet  as  they  are  not  bound  to  common-law  forms  in  giving  effect  to 
common-law  responsibilities,  the  personal  discharge  of  a  joint  defend- 
ant, by  the  terms  of  the  award,  is  but  equivalent  in  substance  to  a 
discharge  of  him  by  the  act  of  the  plaintiff.  The  most  that  can  be 
said  of  it  is,  that  it  exhibits  an  apparent  incongruity  in  the  proceed- 
ings, which,  however,  is  insufficient  to  overturn  an  award  that  may  be 
superior  to  exception  on  the  merits."  Should  an  award  be  made  for 
or  against  several  defendants,  one  or  more  of  whom  had  not  been 
served  with  process,  it  would  certainly  be  erroneous.  Where  the  rule 
has  been  entered  by  the  plaintiff,  whose  declaration  is  bad  as  to  some 
of  the  counts,  and  the  award  is  given  generally  in  his  favor,  whether 
it  would  be  reversed  for  error,  has  never  been  made  a  question,  as  far 
as  appears  from  the  books.  If  there  be  error  in  it,  another  question, 
equally  undecided  in  the  books,  would  be,  whether  the  court,  from 
which  the  rule  emanated,  could  enter  the  award  on  the  good  counts, 
or,  on  its  being  filed,  would  direct  the  judgment  to  be  entered  on 
them  alone.  Some  defects  in  a  declaration  will  be  cured  by  an  award 
such  as  blank  for  the  time  ;  *  but  it  is  not  decided  whether  it  will  cure 
as  many  defects  as  a  verdict. 

There  will  be  error  in  the  award  when  it  appears  that  the  arbitra- 
tors have  exceeded  their  jurisdiction  or  that  their  award  is  contrary 

'  Studebaoker  v.  Moore,  3  Binn.  124.  '  Gram's  Appeal,  4  Watts  44 

2  Lentz  o.  Stroh,  6  S.  &  11.  34.  •  Wright  c.  Guy,  10  S.  &  R.  227. 
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to  law ;  and  if  it  have  originated  in  the  Supreme  Court,  it  will  be 
there  set  aside.' 

It  is  essential,  and  there  is  no  severer  rule,  than  that  an  award 
must  be  not  only  conveniently  certain  and  mutual,  but  so  final  as  to 
terminate  all  the  differences  submitted.^  The  sum  for  which  judgment 
is  to  be  entered  must  be  either  expressly  mentioned  or  reference  must 
be  made  to  something  extrinsic,  by  which  that  sum  may  be  ascertained.^ 
Thus  an  award  in  favor  of  the  plaintiff  of  several  judgments,  the  dates 
and  amounts  of  which  are  mentioned,  together  with  interest,  is  suffi- 
ciently certain,  because,  by  our  law,  all  judgments  bear  interest  from 
their  date.*  But  an  award  for  the  balance  due  on  a  single  bill,  with- 
out reference  to  any  endorsements  of  payment  on  the  bill,  is  uncertain 
and  bad,  as  the  amount  of  the  balance  may- have  been  the  matter  in 
dispute.'  So  an  award  of  a  sum  of  money  to  the  plaintiff  "  to  be 
paid  at  the  time  the  plaintiff  will  make  a  correct  deed  of  conveyance 
to  the  heirs  of  J.  M.,  deceased,  for  two  acres  and  one  half  of  land," 
is  bad  for  uncertainty,*  not  specifying  of  what  land  it  is.^  The  award 
may  find  a  sum  due  to  the  defendant ;  and  the  rule  established  in  a 
recent  case  is,  that  if  a  jury  could,  under  the  pleadings,  find  a  sum  in 
favor  of  the  defendant,  in  a  case  of  mutual  accounts  under  the  Act  of 
1705,  arbitrators  may  do  it,  in  the  same  cause,  without  regard  to  the 
pleadings.* 

If,  on  an  appeal  from  the  judgmenf^of  a  justice  of  the  peace  in  favor 
of  the  plaintiff,  the  case  is  arbitrated,  and  an  award  is  made  in  favor 
of  the  plaintiff  for  the  same  sum,  on  which  an  appeal  takes  place,  and, 
on  the  trial,  the  plaintiff  is  nonsuited,  the  defendant  having  given  no 
evidence,  the  defendant  is  entitled  to  costs.'  An  award  may  be  by 
parol,  unless  the  terms  of  the  submission  require  it  to  be  otherwise.'"  It 
is  a  cardinal  requisite  of  every  award,  and  peculiarly  essential  to  an 
award  of  arbitrators,  who  perform  the  functions  of  a  jury,  that  it  be 
not  only  certain  but  final ;  hence,  an  award,  "  that  the  defendant  carry 
out  and  strictly  fulfil  his  part  of  the  contract,"  is  inconclusive  and  bad." 

Arbitrators,  who  have  once  made  and  delivered  their  award,  have 

1  Thompson  v.  White,  4  S.  &  R.  135,  Henness  v.  Meyer,  4  Whart.  358. 
141.  Award  set  aside. 

2  Johnston  v.  Brackbill,  1  Pa.  R.  369.  '  Burkholder  v.  McFerran,  3  S.  &  R. 
A  recent  decision  of  the  D.  C.  is  as  fol-  422. 

lows :   Sutphin  v.  Peters,  D.  C,  Satur-         *  White  v.  Jones,  8  S.  &  R.  349  ;  see 

day,  September  23d  1848.    Exceptions  to  also  Santee  v.  Keister,  6  Binn.  36 ;  Mas- 

the  award  of  referees.   Per  curiam.  The  sey  v.  Thomas,  Ibid.  333. 
award  finds  in  favor  of  the  plaintiff  a         ^  Burkholder  v.  McFerran,  3  S.  &  R. 

certain  sum,  and  then  adds :  "  It  being  422 ;   see  also  Johnston  v.  Brackbill,  1 

understood  that  the  plaintiff  shall,  if  he  Pa.  R.  364. 

has  not  already  done  so,  give  up  posses-  *  Murray  v.  Bruner,  6  S.  &  R.  276. 
sion  of  the  lot  leased  from  defendant,  to  '  To  this  effect  are  the  oases  reported 
him  or  the  purchaser  thereof."  This  in  Sicard  v.  Peterson,  3  S.  &  R.  468 ; 
award  is  already  uncertain  and  bad.  It  Frey  v.  Vanlear,  1  S.  &  R.  434 ;  Shoe- 
does  not  state  what  is  to  be  given  up,  as  maker  v.  Meyer,  4  S.  &  R.  452;  Zerger 
well  as  whether  the  plaintiff  is  the  per-  v.  Sailer,  6  Binn.  24  ;  Miller  v.  Moore,  7 
son  to  receive  possession  or  a  purchaser  S.  &  R.  164. 

from  him  ?     How  could  execution  issue         '  Barron   v.  Harriott,  2  Pa.  R.  154  ; 

on  such  an  award  ?     The  case  of  Sicard  Pride  v.  Thompson,  Ibid.  158. 
V.  Peterson,  3  S.   Jb  R.   468,  is  exactly  '       '  Flick  v.  Boucher,  16  S.  &  R.  373. 
this  case,  and   it   is  sustained  by  other        '»  McManus   v.    McCullooh,   6   Watts 

cases  falling  within  the  same  principle:  357. 
Williams  v.  Landon,  14  S.  &  R.  238 ;        "  Henness  v.  Meyer,  4  Wh.  359. 
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exhausted  their  authority,  and  cannot  make  out  and  deliver  a  second 
award.  If,  in  such  case,  it  be  shown  to  the  court  that  the  first  award 
is  founded  in  manifest'' error,  which  the  arbitrators  have  attempted  to 
cure  by  filing  a  second  award,  the  first  will  be  set  aside  as  being  made 
under  a  mistake,  and  the  second  will  also  be  set  aside  as  made  without 
authority  ;  and,  hence,  where  two  actions  against  the  same  defendants, 
and  in  reference  to  the  same  subject-matter,  having  been  referred  to 
the  same  arbitrators,  they  made  but  one  award,  entitled  in  one  of  the 
actions,  for  a  sum  certain,  being  the  whole  amount  they  found  to  be 
due  in  both  actions.  Afterwards,  discovering  their  mistake,  they  made 
and  sent  to  the  prothonotary  of  the  court  separate  awards  on  each 
action,  accompanied  by  a  letter  explanatory  of  their  mistake,  the  truth 
of  which  was  not  controverted.  ■  The  court  set  aside  all  the  awards.' 

Where  the  record  before  the  Supreme  Court  shows  only  the  act  of 
signing  of  one  of  three  arbitrators,  but  does  not  show  that  he  was 
influential  in  procuring  the  award  to  be  made  in  the  manner  it  was,  it 
does  not  vitiate  the  act  of  the  other  two,  which  would  have  constituted 
a  good  award  without  his  signature.^ 

Axeference  of  "  all  matters  in  controversy"  between  a  son  and  his 
father's  estate,  which  recites,  that  "  whereas  D.  (the  son)  has  claims 
against  his  father's  estate  for  moneys  paid  for  him,  for  labor  done,  for 
property  sold  to  him,"  &c.,  does  not  authorize  an  award  of  a  balance 
to  the  estate,  the  referees  having  no  jurisdiction  over  cross-demands.' 
Where  the  submission  was  of  "  all  matters  in  variance  in  the  above 
suit,"  it  was  held  that  an  entry  by  the  prothonotary  upon  the  record, 
of  a  reference  of  all  matters  in  variance  between  the  parties,  would 
not  enlarge  the  submission.* 

As  to  exceptions  to,  and  enforcement  of,  a  report  of  referees,  under 
the  Act  of  1836,  it  stands  as  a  verdict,  and  the  referees  are  conse- 
quently restrained,  when  they  are  not  expressly  empowered  by  the  sub- 
mission from  doing  what  a  jury  may  not  do.  They  can,  therefore, 
allow  a  defendant  for  the  inferiority  of  the  article  sold  him,  by  defalca- 
tion, but  not  by  a  partial  rescission  of  the  contract." 

An  award  under  the  Act  of  1806  must  be  such  as  would,  as  a  ver- 
dict, be  good ;  therefore  an  award  to  do  matters  collateral  in  pais,  is 
bad.'* 

An  award  of  arbitrators  cannot  be  invalidated  by  evidence  of  the 
declarations  of  one  of  the  arbitrators,  made  in  derogation  of  the  award, 
after  it  has  been  delivered.' 

Where  there  was  a  submission  by  deed  of  all  difficulties  arising  out 
of  a  partnership,  and  it  was  agreed  by  parol,  pending  the  submission, 
that  one  of  the  parties  should  take  the  books  and  pay  the  debts  of  the 
firm,  it  was  held  that  an  award,  embracing  all  partnership-accounts  to 
the  time  of  award,  was  good.^  When  there  is  an  action  pending,  and 
the  parties  agree  to  refer  it  and  abide  by  the  award,  this  is  a  substan- 
tial compliance  with  the  Act  of  1836  ;  and  the  award  being  made  pur- 

^  Bell,  P.  J. ;  Sturgis  «.  Rue,  6  P.  L.  »  Coleman  v.  Lukens,  4  Wh.  357. 

J-  '^7.  «  Pennington,  v.   Bowman,  10  Watts 

'  Walls  V.  Wilson,  4  Casey  514.  285. 

'  Scott  V.  Barnes,  7  Barr  134.  '  Brower  v.  Osterhout,  7  W.  &  S.  344. 

*  Baohman  v.  Reigart,  3  Pa,  B.  270.  "  Graham  v.  Graham,  9  Barr  254. 
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suant  to  the  submission  is  equivalent  to  a  verdict,  and  the  court  may 
enter  judgment  thereon.^ 

If  parties  by  contract  appoint  an  arbiter  to  settle  their  differences, 
they  are  bound  by  his  award,  although  he  may  be  interested  in  the 
contraot  which  was  the  subject  of  reference.-  It  is  no  objection  to  the 
award  of  an  arbitrator  appointed  by  parties  to  a  contract,  one  of  whom 
is  a  corporation,  that  he  is  a  stockholder  or  oiBcer  of  the  latter.^ 

Where  the  submission  stipulates  that  "  there  shall  be  no  appeal  taken 
or  exception  filed"  to  an  award,  under  Act  of  1806,  parties  are  bound 
by  it,  unless  there  has  been  dishonesty  or  corruption.'' 

An  award  of  arbitrators,  whose  award  was  to  be  final,  cannot  be 
affected  on  error  by  a  written  statement  filed  by  the  arbitrators 
explanatory  of  the  award."  So  an  award  unnecessarily  stating  the 
reasons  for  it  is  good ;  the  reasons  being  mere  surplusage.* 

It  is  not  the  duty  of  an  umpire  to  report  an  account  with  his  award, 
where  the  submission  does  not  require  it.' 

Defects  of  an  award  are  cured  by  acquiescence  ;  and  an  award  is 
not  bad,  because  it  varies  from  the  pleadings.^  An  award  may  be  good 
and  valid  at  common  law,  though  an  unauthorized,  by  statute,  and, 
therefore,  a  void  judgment  may  have  been  entered  upon  it ;  and,  in 
such  case,  an  action  of  debt  upon  the  award  may  be  sustained.' 

An  award  of  referees  in  partition,  which  is  void  as  to  one  of  the 
parties,  is  void  as  to  all.'° 

If  the  oath,  directed  by  section  3  of  the  Act  of  21st  of  March  1806, 
to  be  administered  te>  referees,  be  dispensed  with  by  the  parties,  there 
is  no  necessity  that  their  award  should  be  under  seal.'' 

(2).  Of  the  Power  of  the  Court  over  Awards,  and  herein  of  set- 
ting aside  Awards  and  Exceptions  to  them. 

It  appears  that  formerly  the  court  could  not  receive  evidence  of  the 
proceedings  before  the  arbitrators,  except  what  appeared  on  the 
record ;  and  when  once  the  jurisdiction  of  the  arbitrators  completely 
attached,  the  cause  was  out  of  court;  the  court  would  not  afterwards 
make  inquiry  into  the  proceedings  before  the  arbitrators  :  '^  thus,  they 
would  not  hear  exceptions  to  an  award,  grounded  on  an  affidavit  that 
the  arbitrators  had  examined  a  material  witness  on  the  part  of  the 
defendant,  in  the  absence  of  the  plaintiff;'^  or  that  they  had  refused  to 
admit  certain  evidence  from  the  party  excepting.'^  And  the  Supreme 
Court  in  a  recent  case  said,  that  if  the  arbitrators  should  decide  the 
cause  without  hearing  testimony  or  in  the  absence  of  the  parties,  it 
would  not  be  error,  but  would  constitute  a  ground  of  complaint  in  the 
court  below,'^  unless  application  for  redress  had  been  previously  made 
without  effect  to  the  court  below,  when  the  rule  of  reference  was 

'  Buckman  v.  Davis,  4  Casey  211.  '"  Power  v.  Power,  7  Watts  205. 

^  Monongahela  Nav.  Co.  v.  f  eulon,  4  "  Graham  et  al.  v.  Hamilton,  1  Binn. 

W.  &  S.  20o.  461 ;  MoAdams  v.  Stilwell,  1  Harris  90. 

3  Ibid.  "  Thompson    v.   White,   4    S.    &    E,. 

*  Hogers  v.  Playford,  2  Jones  181.  140-1. 

5  Murray  v.  Henrie,  1  Jones  413.  "  Ibid. 

«  Green  v.  ^Fricker,  7  W.  &  S.  171.  "  Commonwealth  v.  La  Fitte,  2  S.  & 

'  Graham  v.  Graham,  2  Jones  134.  R.  106. 

»  Hume  V.  Hume,  3  Barr  150;  13,P.  '*  Negley  v.  Stewart,  10  S.  &  R.  207, 

L.J.  57.  208. 

^  Hume  V.  Hume,  3  Barr  144. 
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entered.^  And  again,  "  if  the  arbitrators  be  not  qualified,  it  is  a 
ground  to  be  taken  in  the  Common  Pleas,  and  a  matter  of  fact  to  be 
made  out  by  affidavit ;  but  no  advantage  can  be  taken  of  it  in  the 
Supreme  Court,  unless  it  appear  on  the  record."  ^ 

So  too,  it  was  said  collaterally,  by  the  Chief  Justice  delivering  the 
opinion  of  the  court,  that,  when  it  is  proved  that  an  attending  arbitrator, 
who  is  about  to  appoint  others  in  the  place  of  those  absent,  consults  a 
party  present  as  to  the  appointment,  the  Court  of  Common  Pleas  would 
set  aside  the  award  .^  / 

Where  the  arbitrators  misbehaved  themselves  in  the  execution  of 
their  duty,  the  court  might  have  inquired  into  their  conduct,  to  prevent 
a  failure  of  justice ;  for  such  misbehavior  could  in  no  other  way  be 
inquired  of.^  This  inquiry  would  be  made  upon  exceptions  filed  after 
the  entry  of  the  award.  The  doubts  as  to  the  powers  of  the  court  in 
these  respects,  under  the  arbitration  system,  have  been  removed  by 
the  26th  section  of  the  revised  act,  which  provides  that  it  shall 
be  lawful  f<^r  the  court  to  set  aside  an  award  of  arbitrators,  on  due 
proof: — 

I.  That  the  arbitrators  misbehaved  themselves  in  the  course  of  the 
hearings  before  them.' 

II.  That  the  award  was  procured  by  corruption,  or  other  undue  means.' 

What  the  court  may  inquire  into. — There  are  some  things  which 
the  law  requires  to  be  done  before  the  jurisdiction  of  the  arbitrators 
attaches,  and  these  things  the  court  may  inquire  into.  The  law  pre- 
scribes the  mode  for  entering  the  rule  for  arbitration  and  appointing 
the  arbitrators,  and  certain  other  things  to  be  done  by  the  arbitrators 
before  they  proceed  in  the  cause  ;  these  things  may  be  inquired  of  by 
the  court  in  which  the  action  was  depending  at  the  time  the  rule  was 
entered ;  because,  where  the  jurisdiction  is  never  vested  in  the  arbi- 
trators, the  proceedings  are  void,  and  the  jurisdiction  of  the  court  is 
not  taken  away ; '  and  even  an  agrement  by  an  attorney  that  an  award 
shall  be  "  without  exception,"  will  not  prevent  the  court  from  interfer- 
ing.* So,  likewise,  the  court,  on  evidence  of  the  want  of  notice  of  the 
appointment  of  arbitrators,  or  of  their  meeting,  may  set  aside  the 
award  even  after  twenty  days,  in  the  same  manner  as  they  would  any 
fraudulent  judgment  entered  in  the  court ;  for,  if  they  did  not  possess 
this  power,  a  defendant,  without  notice  of  the  appointment  or  meeting, 
might  be  condemned  to  the  amount  of  his  whole  estate.'  But  the 
courts  ought  not  to  allow  of  exceptions  to  awards  of  arbitrators  for 

^  Sheets  V.  Rudebaugh,  2  Rawle  149.  peared,  and  joined  in  the  award  by  sign- 

''  Ibid.,  per  Duncan,  J.,  delivering  the  ing  the  same :  it  was  not  such  evidence 

opinion  of  the  court.  of  misbehavior,  or  that  the  award  was 

"  Stiles  V.  Turnpike  Company,  10  S.  procured  by  corruption  or  undue  means, 

^  R-  289.  as  would  induce  this  court  to  set  the 

*  Commonwealth  v.  La  Fitte,  2  S.  &  award   and  judgment  aside-    Walls   v 

106 ;  Post  V.  Sweet,  8  S.  &  R.  391.  Wilson,  4  Casey  515. 

5  Where  one  of  three  arbitrators,  who         *  Wynn  v.  Bellas,  10  Casey  160  ;  Be- 

had  been  sworn,  and  heard  part  of  the  mus  v.   Clark,  5   Casey  251 ;   Walls   v. 

evidence,  failed  to  attend  an  adjourned  Wilson,  4  Ibid.  514. 
meeting,  and  the  parties  agreed  to  pro-         '  Thompson  v.  White,  4  S.  &  R.  140 
ceed  before  the  other  two,  who'heard  the         *  Wilson  w.  Young,  9  Barr  102.' 
balance  of  the  testimony,  and  at  a  third         '  Bower  o.  Blessing,  8  S.  &  R.  243 
meeting  the   defaulting    arbitrator  ap- 
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matters  alleged  to  be  illegal  on  the  face  of  the  award.  The  only 
remedy  is  by  appeal.'  If  the  court  doubted  the  evidence,  they  might 
direct  an  issue  to  try  the  fact.^  The  party  complaining  of  a  defective 
notice  must,  however,  object  within  a  reasonable  time.^ 

Should  it  appear  on  the  face  of  the  award  that  the  arbitrators  had 
exceeded  their  jurisdiction,  or  that  the  award  was  contrary  to  law,  it 
would  be  subject  to  a  reversal  on  a  writ  of  error,  if  the  suit  were 
depending  in  an  inferior  court ;  and  if  depending  in  the  Supreme 
Court,  it  might  be  set  aside,  because  no  writ  of  error  lies  to  that 
court.* 

Award  cannot  he  altered  in  matters  material. — The  court  cannot, 
at  the  instance  of  either  party,  alter  an  award  of  arbitrators  under 
this  act,  even  if  it  be  illegal  on  the  face  of  it,  but  must  leave  the  party 
to  resort  to  those  remedies  which  shall  be  described  hereafter.  If, 
therefore,  an  award,  from  which  there  has  been  no  appeal,  give  costs 
to  a  party  who  is  not  entitled  to  them,  the  court  cannot  enter  judgment 
on  it  without  costs.^  It  was  formerly  thought  that  the  arbitrators 
might  themselves  modify,  explain,  or  amend  their  award,  by  a  supple- 
mentary report,  which  averred  that  such  was  their  original  intention 
or  meaning  in  the  original  award. ^  But  it  is  now  settled,  that  when 
the  arbitrators  have  once  returned  an  award,  though  it  be  mistakingly 
worded,  their  authority  is  at  an  end  ;  although  the  court  in  which  the 
award  was  filed,  might,  upon  application  made  to  them,  and  the  mis- 
take being  explained,  send  the  award  back  to  them  for  the  purpose  of 
correcting  the  error.^  Fo,r  the  purpose  of  correcting  an  informality  or 
a  clerical  mistake  in  the  award,  the  court  has  sometimes  recommitted 
it  to  the  arbitrators,  without  the  consent  of  the  parties.'  But  where 
the  error  of  the  referees  is  material,  this  cannot  be  done.'  In  the 
Commonwealth  v.  Maris,'"  two  actions  were  submitted  to  the  same  arbi- 
trators, and  one  award  made  in  both.  A  motion  was  made  to  send  it 
back  to  be  amended,  by  entering  a  several  award  in  each  action, 
founded  on  an  affidavit  of  one  of  the  arbitrators  that  such  was  their 
intention.  The  court  refused  the  motion,  and  set  aside  the  award.  So 
in  a  recent  case  where  the  defect  was  substantial,  and  the  plaintiff  not 
consenting  to  the  recommitment,  but  moving  to  set  the  award  aside, 
the  court  refused  to  send  it  back  to  be  amended." 

If  arbitrators  report  falsely  as  to  the  attendance  of  parties,  the 
court  may,  on  sufficient  proof  of  the  fact  being  made,  set  aside  the 
award. '^  But  the  Supreme  Court  will  not  examine  facts  as  to  miscon- 
duct, &c.,  upon  writ  of  error. '^ 

Where  an  award  was  that  "  proof  had  not  been  produced  sufficient 
to  establish  a  claim  against  the  defendant,"  it  was  held  that  parol 
evidence  was  not  admissible  to  show  that  the  plaintiff  was  desirous  of  a 
postponement  before  the  referees,  but  that  the  defendant  urged  a  deci- 
sion ;  the  evidence  not  being  offered  to  impeach  the  award,  on  the 

'  Le  Barron  v.  Harriott,  2  Pa.  R.  154 ;  '  Christmans  ^.Thompson,  3  S.  cfe  K.  133. 

Sullivan  v.  Weaver,  9  Barr  223 ;  Walls  *  Snyder's  Lessee  v.  Hoffman,  1  Binn. 

V.  Wilson,  4  Casey  514.  43  ;  Thompson  v.  Warder,  4  Yeates  336. 

2  Ibid.'  '  Shaw  v.  Pearce,  4  Binn.  485. 

»  McCord  V.  Soott,  4  Watts  12.  "  4  S.  &  R.  81. 

*  Thompson  v.  White,  4  S.  &  R.  141.  "  Etter  v.  Edwards,  4  Watts  65. 

6  Post  V.  Sweet,  8  S.  &  R.  391.  "  Vankirk  v.  MeKee,  9  Barr  100. 

«  1  Browne  235.  "  Ibid. 
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ground  of  misconduct  or  precipitancy  on  the  part  of  the  referees,  but 
in  order  to  draw  a  conclusion  that  the  award  was  not  formal.' 

The  same  cause  which  would  induce  the  court  to  set  aside  a  verdict, 
and  grant  a  new  trial,  will  govern  in  the  case  of  awards  ;  and,  there- 
fore, if  it  appear  that  there  has  been  manifest  injustice,  or  a  plain  and 
clear  mistake,  either  in  law  or  fact,  the  report  will  be  set  aside. ^  By 
"  mistake  of  fact  or  law,"  in  the  Act  of  16th  June  1836,  §  7,  is  meant 
a  mistake  of  fact  plain  and  obvious,  and  of  law,  onlj'  such  as  appear 
on  the  face  of  the  award,  or  arise  from  undisputed  facts  in  the  case.^ 
To  set  aside  the  award  of  a  referee,  under  the  Act  of  1836,  the  mis- 
take in  fact  or  law  must  b,e  made  apparent  to  the  court  by  the 
acceptant.* 

The  Common  Pleas  may  impose  terms  on  confirming  an  award  of 
referees  under  the  Act  of  1806;°  and  the  words  "  mistake  in  fact," 
there  used,  mean  a  plain  and  obvious  one,  such  as  in  arithmetical  com- 
putation, or  a  mere  clerical  error.  "  Mistake  in  law,"  means  such  as 
appears  on  the  face  of  the  award,  or  on  facts  not  controverted ;  and 
these  the  court  ought  to  specify.  Nor  can  such  award  be  sent  back, 
after  judgment  has  been  entered  upon  it.^ 

When  an  erroneous  voluntary  award  has  been  made,  however,  the 
only  remedy  is  to  apply  to  the  court  to  set  aside  the  award.  They 
have  the  power  to  interfere,  where  injustice  is  done,  without  inquiring 
particularly  into  the  admission  or  rejection  of  testimony.^ 

As  in  trials  before  arbitrators,  under  the  Compulsory  Arbitration  Law, 
everything  is  presumed  to  be  regularly  done,  where  the  contrary  does 
not  appear,  and  if  there  be  an  apparent  regularity  in  the  proceedings, 
the  consent  of  the  parties  will  be  presumed.^ 

An  award  of  referees  was  set  aside,  where  it  appeared  that  one  of 
the  parties  had  held  a  conversation  with  such  referees  before  the  award 
was  delivered,  the  other  party  not  being  present ;  and  this,  though 
the  referees  were  gentlemen  of  respectability,  who  said  that  the  con- 
versation did  not  aflfect  them,  as  they  had  made  up  their  minds 
previously.' 

Judgment  entered  by  agreement  on  an  award,  may  be  stricken  off 
for  uncertainty  in  the  award,  and  the  parties  left  to  their  remedy  on 
the  submission-bond  or  the  award.'" 

The  testimony,  affidavit,  or  bare  suggestion  of  a  referee,  if  uncon- 
tradicted, is  receivable  to  establish  the  existence  of  a  plain  mistake, 
either  in  law  or  fact,  committed  by  himself  and  his  co-referees  in 
making  up  their  award  in  the  case  submitted  to  their  arbitrament." 

Bill  of  excerption  cannot  he  filed. — The  filing  of  bills  of  exception 
to  the  rejection  of  evidence  before  referees  so  as  to  review  their  award 
on  writ  of  error,'  is  wholly  inadmissible  ;  the  only  remedy  in  such  cases 

»  McDermott  v.  U.  S.  Ins.  Co.,  3  S.  &  « Ibid. 

R-  604.  '  Murray  v.  Henrie,  1  Jones  412. 

^Williams  v.   Craig,  1   Dallas   315;  ^  Bemus  ».  Clark,  5  Casey  251. 

Wikoff  V.  Coxe,  1  Yeates  353  ;  Varder  «  Rhoads  v.  Rhoads,  D.  C.  C.  P.,  June 

^v.  Parker,  2   Yeates  513;  Williams  v.  1848. 

Pasohall,  3  Yeates  569 ;  Romans  «.  Rob-  "  Brown  v.  Long,  C.  P.  Armstrong  9 

ertson,  3  Yeates  584.  P.  L.  J.  561. 

'  Coleman  ».  Lukens,  3  W.  &  S.  37.  "  Bell,  P.  J.,  Sturgis  v.  Rue,  C.  P. 

*  Rex  V.  Ins.  Co.,  2  Phila.  R.  357.  Chester,  C.  6  P.  L.  J.  77. 

*  Rogers  v.  Playford,  2  Jones  181. 
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is  an  application  to  the  court  below  to  set  the  award  aside.  This  they 
may  do  where  injustice  has  been  done,  without  inquiring  particularly 
into  the  admission  or  rejection  of  testimony.' 

Exceptions. — Exceptions  to  an  award,  under  the  Act  of  1705, 
arising  from  alleged  want  of  notice  to  the  party  making  the  exception, 
and  the  like,  must  be  made  in  the  court  in  which  the  action  was  brought, 
and  will  not  be  considered  in  the  Supreme  Court. ^ 

It  was  not  in  the  power  of  referees,  appointed  under  the  Act  of 
1705,  to  put  the  merits  of  the  case  on  record,  so  that  it  could  be 
revised  in  the  Supreme  Court.' 

An  award  of  referees  was  set  aside  which  did  not  state  under  what 
Act  of  Assembly  the  reference  was  made,  there  being  no  subscribing 
witness  nor  afiBdavit  to  bring  it  under  the  1st  section  of  the  Act  of 
1806,  it  not  having  been  made  a  rule  of  court  to  bring  it  within  the 
2d  section  of  that  act,  and  having  no  agreement  nor  witness  to  bring 
it  within  the  Act  of  1836.*  But,  as  has  just  been  seen,  the  reference 
is  good  though  not  made  a  rule  of  court  when  the  action  is  pending." 

The  Court  of  Common  Pleas  has  not  power  to  set  aside  an  award 
made  under  the  Act  of  1705,  and  refer  it  back  to  the  same  referees. 
But  upon  such  report  being  referred  back,  if  the  parties  appear  before 
the  referees,  and  try  the  matters  in  controversy,  the  error  will  be 
thereby  cured.* 

An  award  cannot  be  referred  back  after  judgment  entered  on  it.'    v 

After  an  award  of  referees  (under  the  6th  section  of  the  Act  of 
1836)  has  been  set  aside  by  the  Supreme  Court  on  a  writ  of  error,  and 
the  case  remanded  for  further  proceeding,  because  the  award  was  not 
according  to  the  submission,  the  court  below  cannot,  without  consent 
of  parties,  send  it  back  to  the  same  referees,  under  the  7th  section  of 
this  act.* 

6.  Conditional  Awards. 

An  award  finding  a  sum  of  money  for  the  plaintiff,  with  a  stay  of 
execution  until  he  should  execute  and  tender  a  conveyance  from  him- 
self and  wife,  with  special  warranty,  of  all  their  interest  in  certain 
land,  is  good.'  In  this  case  an  objection  was  taken,  that  the  Act  of 
1810  did  not  empower  arbitrators  to  make  a  conditional  award ;  that 
it  contemplated  only  such  a  one  as  could  be  carried  into  effect  by  an 
execution,  and  that  in  the  principal  case  the  award  was  not  mutual, 
certain,  and  final,  because  the  plaintiff  could  not  be  compelled  to  pro- 
cure the  deed  from  his  wife.  But  per  Gibson,  J.,  delivering  the 
opinion  of  the  court :  "  Arbitrators,  under  that  act,  decide  both  the 
law  and  the  fact,  and  substantially  perform  the  functions  of  a  court 
and  jury.  We  are,  therefore,  not  to  inquire  whether  their  award  is 
mutual,  final,  or  certain ;  whether  it  extends  to  a  stranger  to  the  sub- 
mission, or  whether  it  is  erroneous  on  the  merits ;  but  only  whether 
I  the  arbitrators  have  confined  themselves  to  the  matters  in  controversy 
in  the  cause,  and  have  done  what  a  court  and  jury  might  rightfully  do. 

'  Murray  v.  Ilenrie,  1  Jones  413.  *  MoAdam  v.  Stilwell,  1  Harris  97. 

2  Browning  v.  McManus,  1  Wh,  177.  "  Brooke  v.  Bannon,  3  W.  &  S.  382. 

'  Per  curiam,  in  Jolinson  v.  Porter,  7  '  Coleman  v.  Lukens,  3  W.  &  S.  41. 

Watts  356.  ^  Ibid.  37. 

*  Star  V.  Col.  Ins.  Co.,  D.  C.  P.  June         °  Nicholas  v.  Wolfersberger,  5  S.  & 

1848,  ante,  771.  B.  167. 
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It  cannot  be  doubted,  but  that  a  verdict  in  form  like  the  award  in  the 
case  at  Tsar,  would  be  good,  and  that  the  court  would  see  it  carried  into 
execution  ;  not,  as  the  defendant's  counsel  suppose,  by  compelling  the 
plaintiff  to  procure  his  wife  to  join  him  in  executing  a  deed,  but  by 
refusing  to  let  him  have  the  fruit  of  his  judgment  till  the  condition  was 
complied  with." 

Where  suit  was  brought  for  refusing  to  execute  a  mortgage  for  the 
security  of  money  payable  by  instalments,  and  arbitrated,  the  award 
directing  the  money  to  be  paid  by  instalments  was  declared  void, 
though  it  was  the  intention  of  the  arbitrators  so  doing  to  give  the  lien 
of  a  judgment  for  securing  the  same  sums,  and  at  the  same  time  for 
the  securing  of  which  a  mortgage  ought  to  have  been  given.' 

Our  practice  admits  that,  to  a  certain  extent,  verdicts  or  awards  may 
be  conditional,  and  that  they  are  supported  by  the  courts.^  Thus  an 
award  for  a  definite  sum  is  not  vitiated  by  a  collateral  agreement  be- 
tween the  parties,  that  the  one  in  whose  favor  the  award  is  made,  should 
surrender  certain  premises  to  the  other.  The  court  has  power  to  so 
control  the  execution,  as  to  carry  out  the  agreement  of  the  parties.' 
7.  Appeals  from  Awards. 

When  a  party  feels  himself  aggrieved  by  an  award  under  the  Act 
of  1836,  which  cannot  be  disturbed  by  exceptions  on  the  ground  above 
indicated,  he  has  two  modes  of  redress,  one  by  appeal,  and  the  other 
by  writ  of  error. ^     And  first  of  the  appeal. 

Either  party  may  appeal  from  an  award  of  arbitrators  to  the  court 
in  which  the  cause  was  pending  at  the  time  the  rule  of  reference  was 
entered,  under  the  following  rules,  regulations,  and  restrictions,  viz. : — 

I.  The  party  appellant,  his  agent,  or  attorney,  shall  make  oath  or 
V  affirmation,  that  "  it  is  not  for  the  purpose  of  delay  such  appeal  is 

entered,  but  because  he  firmly  believes  injustice  has  been  done." 

II.  Such  party,  his  agent,  or  attorney,  shall  pay  all  the  costs  that  may 
have  accrued  in  such  suit  or  action.' 

III.  The  party,  his  agent  or  attorney,  shall  enter  into  the  recognisance 
hereinafter  mentioned. 

IV.  Such  appeal  shall  be  entered,  and  the  costs  paid,  and  recognisance 
filed,  within  twenty  days  after  the  day  of  the  entry  of  the  award 
of  the  arbitrators  on  the  docket.     §  27. 

Provided,  That  if  the  party  against  whom  any  award  shall  be  made 
as  aforesaid,  not  being  the  party  by  whom  the  rule  of  reference  was 
taken  out,  shall  apply  by  petition,  to  a  judge  of  the  court  in  which 
such  action  is  depending,  and  shall  therein  set  forth,  that  by  reason 
of  poverty,  he  is  unable  to  pay  the  costs  of  the  suit,  as  aforesaid,  and 
shall  make  affidavit  of  such  facts,  it  shall  be  lawful  for  such  judo-e, 
after  due  notice  to  the  opposite  party,  if  he  shall  be  satisfied  of  the 
truth  of  the  statements  in  such  petition,  to  make  an  order  that  the 
appeal  of  such  party  in  the  case  shall  be  good,  although  the  ftosts  shall 
not  be  paid  by  him  as  aforesaid.     §  28." 

'  Shoemaker  v.  Meyer,  4  S.  &  R.  452.    constitution  of  the  State:  McDonald  v. 
Bemus  v.  Quiggle,  7  Watta  365.  Schell,  6  S.  &  R.  240 

I  Tri  u  \f^^'  ^°  ^^"'^^  ^'''^-  "  ^''''^  '^  '^  "'="'  provision,  similar  to 

I    ,       ,■        J-  *''°^®  humane  rules  which  exist  in  Ene- 

It  has  been  adjudged  that  this  pro-  land  and  some  of  the  States  of  the  Union 

vision  requiring  the  prior  payment  of  in  case  of  the  poverty  of  a  party  to  a  suit 
costs  on  an  appeal  does  not  violate  the 
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If  the  plaintiff  be  the  appellant,  he  shall  by  himself,  his  agent,  or 
attorney,  with  one  or  more  sufficient  sureties,  be  bound  in  a  recogni- 
sance to  the  defendant,  the  condition  of  which  shall  be,  that  if  he  shall 
not,  in  the  event  of  the  suit,  recover  a  sum  greater,  or  a  judgment 
more  favorable  to  him  than  the  award  of  the  arbitrators,  he  shall  pay 
all  costs  that  shall  accrue  in  consequence  of  said  appeal,  and  one  dollar 
for  every  day  lost  by  the  defendant  in  attending  on  such  appeal.    §  29.^ 

If  the  defendant  be  the  appellant,  he  shall,  by  himself,  his  agent,  or 
attorney,  with  one  or  more  sufficient  sureties,  in  the  nature  of  special 
bail,  be  bound  in  recognisance  to  the  plaintiff,  the  condition  of  which 
shall  be,  that  if  the  plaintiff  in  the  event  of  the  suit  shall  obtain  a 
judgment  for  a  sum  equal  to  or  greater,  or  a  judgment  as  or  more 
favoi-able  than  the  award  of  the  arbitrators,  the  said  defendant  shall 
pay  all  the  costs  that  may  accrue  in  consequence  of  the  said  appeal, 
together  with  the  sum  or  value  of  the  property  or  thing  awarded  by 
the  arbitrators,  with  one  dollar  for  every  day  that  shall  be  lost  by 
the  plaintiff  in  attending  to  such  appeal,  or,  in  default  thereof,  that 
the  said  defendant  shall  be  surrendered  to  the  jail  of  the  proper 
county.     §  30. 

Provided,  That  in  all  cases  in  which  executors,  administrators,  or 
other  persons  suing  or  sued  in  a  representative  character,  or  minors, 
shall  be  the  party  appellant  from  an  award,  the  appeal  shall  be  good, 
without  payment  of  costs,  or  entering  into  a  recognisance  as  aforesaid, 
if  such  appellant  shall  not  have  taken  out  the  rule  of  reference.     §  31.^ 

The  1st  section  of  the  Act  of  20th  March  1845,^  provides,  that,  in 
lieu  of  the  bail  heretofore  required  by  law,  in  the  cases  herein  men- 
tioned, the  bail  in  cases  of  appeal  from  the  judgments  of  aldermen  and 
justices  of  the  peace,  and  from  the  awards  of  arbitrators,  shall  be  bail 
absolute,  in  double  the  probable  amount  of  costs  accrued  and  likely  to 
accrue  in  such  cases,  with  one  or  more  sufficient  sureties,  conditioned 
for  the  payment  of  all  costs  accrued  or  that  may  be  legally  recovered 
in  such  cases  against  the  appellants.^ 

But  the  Act  of  April  13th  1846,*  provides,  that  in  all  cases  wherein 
an  appeal  has  been  made  from  the  award  of  arbitrators  since  the  pas- 
sage of  the  above  act,  and  the  party  appellant  has  omitted  the  pay- 
ment of  the  costs  accrued  to  the  time  of  such  appeal,  but  has  given  the 
security  required  by  said  act,  for  the  payment  of  the  costs,  such  appeal 
shall  be  held  good  and  valid  in  law,  notwithstanding  the  non-payment 
of  the  costs  as  aforesaid  :  Provided,  however,  That  the  opposite  party 
may  require  the  payment  of  such  costs  from  such  appellant,  on  giving 
him,  or  his  attorney,  ten  days'  notice ;  and,  in  default  of  the  payment 
of  the  same  on  such  notice  being  given,  the  court,  in  which  such  appeal 

'  Under  the  original  of  this  section,  sentative  character,"  and  limits  it,  in  all 

in  the  Act  of  1810,  it  was  held  by  the  those  instances,  to  the  case  where  the 

District  Court  of  Philadelphia   county,  rule  has  been  entered  by  the  opposite 

that  each  of  several  defendants  attend-  party.     If  the  former  have  forced  their 

ing  court,  is  not  entitled  to  the  daily  pay.  adversary  to  an  arbitration,  there  is  no 

The  allowance  is  for  all  the  defendants  reason   why  they   should   not   pay  the 

as  a  unit,  where  any  one  of  them  actually  costs. — Commissioners'  Remarks. 
attends:  1  Miles  415.     So  in  regard  to         '  Purd.  Dig.  57,  Pamph.  L.  188. 
several  plaintiffs.     Ibid.  *  Marritt  v.  Smith,  2  Pa.  L.  R.  161 ; 

^  This  section  extends  the   provision  Ibid.  Pamph.  L.  188. 
of  the  fourteenth  section  of  the  Act  of         ^  Pamph.  L.  303. 
1810,  to  "all  persons  suing  in  a  repre- 
VOL.  II. — 51 
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may  be  entered,  may  enforce  the  payment  of  the  same  by  attachment, 
or,  in  their  discretion,  dismiss  the  appeal.     §  1. 

The  2d  section  of  the  same  act  declares  that  the  1st  section  of  the 
Act  of  1845,'  above  quoted,  "  shall  be  so  construed  as  to  require  the 
payment  by  the  appellant,  to  the  prothonotary,  of  all  costs  which  have 
previously  accrued,  whenever  an  appeal  is  entered  from  an  award  of 
arbitrators,  excepting  where  executors,  administrators,  guardians,  or 
trustees  are  appellants." 

But  the  Act  of  25th  April  1850,  §  12,^  declares  that  so  much  of  the 
1st  section  of  the  Act  of  1845,  "  as  pertains  to  appeals  from  the  awards 
of  arbitrators,  shall  from  henceforth  be  construed  to  extend  to  all  such 
appeals,  whether  made  by  persons  natural  or  artificial ;"  which,  how- 
ever, is  again  explained  by  the  Act  of  May  3d  1852,'  which  provides 
that  this  section  should  not  be  "  construed  so  as  to  embrace  executors, 
administrators,  or  other  natural  persons,  suing  or  sued  in  a  representa- 
tive character." 

(1).  Of  the  appeal  generally. 

(2).   Of  entering  the  appeal. 

(3).  Of  the  recognisance  on  the  appeal. 

(1).    Of  the  Appeal  generally,  and  herein  of  the  Affidavit. 

An  appeal  is  the  only  remedy  where  the  arbitrators  have  mistaken 
the  law,  but  have  not  committed  their  proceedings  to  writing;^  and 
there  is  no  other  remedy  for  matters  not  appearing  on  the  record, 
which  take  place  in  the  proceedings' before  the  arbitrators,  during  the 
time  in  which  the  cause  is  out  of  court,  viz. :  from  the  time  when  the 
jurisdiction  becomes  vested  in  the  arbitrators,  to  the  time  when  the 
award  is  entered  in  the  prothonotary's  docket.'  One  of  several  defend- 
ants may  appeal  for  all  of  them  from  an  award  of  arbitrators,  and  he 
cannot  afterwards  withdraw,  his  appeal  as  to  his  co-defendants,  on  the 
ground  that  he  was  the  only  appellant.^ 

Where  the  act  is  doubtful,  the  court  will  incline  to  a  liberal  con- 
struction in  favor  of  an  appeal,  made  with  the  view  to  a  trial  by  jury. 
It  is  not  necessary  for  the  party  appealing  from  an  award  to  file  a 
declaration  of  his  intention  to  appeal.  It  is  sufiicient  if  he  makes  the 
proper  affidavit,  enters  into  the  recognisance,  and  pays  the  costs. ^ 

If  one  of  several  defendants  make  the  affidavit  for  an  appeal,  and 
the  recognisance  be  in  the  name  of  all,  the  appeal  is  good.'  If  either 
of  them  come  into  court,  and  desires  to  be  severed,  he  may  do  it,  and 
then  the  appeal  will  go  on  in  the  name  of  the  others.'  In  trespass 
against  several,  where  the  arbitrators  found  separate  damages,  the 
court  sustained  an  appeal  by  two  of  the  defendants,  and  an  appeal  by 
the  plaintiiF  as  to  the  remainder.'"  One  only  of  several  defendants, 
entering  an  appeal,  taking  the  oath,  and  giving  the  recognisance  with 
bail  in  his  own  name  alone,  is  an  appeal  for  himself  and  amounts  to  a 
severance  as  much  as  if  the  other  defendants  had  come  into  court  and 

1       1  Purd.  Dig.  57,  Pamph.  L.  303.  «  Bonner  ».  Campbell,  12  Wright  286. 

2  Purd.  Dig.  57,  Pamph.  L.  571.  '  Jones  v.  Badger,  5  Binn.  461. 

"  Purd.  Dig.  57,  Pamjih.  L.  541.  ^  Commonwealth  v.  La  Fitte,  2  S.  & 

♦  Commonwealth  «.  La  Fitte,  2  S.  cSi;  R.  107. 

R.  106.  » Ibid. ;  s.  p.  1  S.  &  R.  492. 

<>  Thompson  v.  White,  4  S.  &  R.  141.  "  1  Browne  225. 
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discharged  the  appeal.^  If  one  of  several  defendants  enter  a  rule  of 
arbitration  for  himself  and  his  co-defendants,  but  without  any  authority 
from  them  appearing,  and,  upon  an  award  against  them,  enter  an 
appeal,  representing  himself  in  the  same  character,  after  which  the 
cause  is  tried,  and  a  verdict  and  judgment  given  against  the  defend- 
ants, this  cannot  be  made  the  subject  of  error.  The  cause  must  be 
considered  as  legally  in  court,  unless  some  one  of  the  defendants  should 
come  and  deny  the  right  of  appealing  for  him,  and  support  his  denial, 
at  least  by  his  own  affidavit.^  If  in  a  rule  so  entered,  the  cause  were 
to  rest  on  the  award  without  appeal,  and  the  plaintiif  were  to  issue 
execution,  the  court  would  on  a  proper  rule  determine,  whether  the 
other  defendants  were  also  bound.*  But  an  appeal  by  one  of  two  will 
not  be  considered  as  made  by  both,  unless  such  distinctly  appears  to 
have  been  the  intention.*  And  so  in  the  case  of  an  award  against  two 
defendants,  and  an  appeal  by  one,  it  cannot  be  made  an  appeal  for  both 
defendants,  by  parol  evidence  that  it  was  intended  to  have  been  an 
appeal  for  both,  unless  the  imperfection  can  be  charged  to  the  fraud  or 
default]  of  the  officer  who  took  the  appeal.^  A  fieri  facias  cannot  be 
issued  against  the  defendant,  who  did  not  appeal  until  the  determina- 
tion of  the  appeal  by  the  other  defendant.^ 

Where  a  case  was  arbitrated  in  which  one  only  of  two  defendants 
had  been  served  with  the  original  writ,  and  the  party  not  sued  appeared 
before  the  arbitrators  and  subsequently  appealed  from  their  award 
which  was  against  both  defendants ;  the  court  held  that  he  was  bound 
by  the  award  until  reversed,  and  that  a  judgment  on  it  was  a  lien  on 
his  real  estate.  In  such  case  the  court  below  may  allow  the  declara- 
tion to  be  amended  so  as  to  accord  with  such  subsequent  appearance  of 
a  defendant.  » 

When  one  of  two  defendants  appeals,  the  award  has  the  eifect  of  a 
judgment  on  the  estate  of  the  other  defendant  dying  after  the  appeal. 
It  is  a  lien  on  the  real  estate  although  the  five  years  have  elapsed,  but 
it  must  not  be  paid  before  the  appeal  is  tried.' 
Of  the  Affidavit. 

On  an  appeal  from  an  award  in  an  action  by  two  to  the  use  of  a 
third  person,  the  affidavit  may  be  made  by  one  of  the  nominal  plain- 
tiffs.* The  affidavit  must  contain  the  word  "  firmly,"  or  something 
equal  to  it  in  substance,  as  "verily."^  And  after  the  twenty 
days  have  expired,,  the  court  will  not  give  the  party  leave  to  amend 
his  affidavit  by  inserting  this  word."  The  affidavit  may  be  made  by 
the  appellant's  agent.  It  is  sufficient  in  the  first  instance  that  he  acted 
as  such,  or  that  he  styles  himself  such  in  the  affidavit.  The  affidavit 
may  be  administered  by  an  alderman  in  a  different  county ;  for  great 
inconvenience  would  result  from  a  stricter  rule."  Thus,  an  affidavit  in 
Westmoreland  county  is  not  vitiated  by  being  sworn  to  before  an  alder- 
man in  Pittsburgh,  by  one  who  styled  himself  the  appellant's  agent-'^ 
The  oath  ought  to  appear  of  record,  and  no  part  of  it  or  evidence  of  it 

1  Hartman  v.  Stahl,  2  Pa.  R.  223.  '  Ramsey's  Appeal,  4  Watts  71. 

'  Rush  V.  Good,  14  S.  &  R.  226.  '  2  Browne  91 

3  Ihid  228  Thompson  v.  White,  4  b.  &  li.  id/. 

*  Rice  V.  Foster,  2  W.  &  S.  58.  '»  1  Wh.  Dig.  "  Arbitr."  F.  0.  pi.  236. 
=  Sterrett  v.   Ramsay,   2   Watts  91 ;        "  Duffie  v.  Black,  1  Barr  388. 

Hartman  v.  Stahl,  2  Pa.  R.  223.  '"  Ibid. 
« Ibid. 
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can  be  supplied  by  parol,  not  even  the  prothonotary's  signature  to  the 
affidavit,  which  cannot  be  supplied  by  reference  to  the  recognisance 
attested  by  him  on  the  appeal.  An  appeal  from  an  award  of  arbi- 
trators is  not  vitiated,  because  the  prothonotary  has  omitted  to  attest 
the  jurat,  if  the  record  show  that  the  affidavit  was  really  made.*  The 
Act  of  1836  does  not  require,  on  appeals  from  awards,  that  the  affidavit 
shall  be  in  writing ;  and,  without  such  a  requirement  by  Acts  of  Assem- 
bly or  rule  of  court,  we  cannot  declare  an  unwritten  affidavit  to  be 
erroneous,  and  we  must  presume  that  the  officers  administered  it  in  the 
form  prescribed  by  law.^  Administrators  must  make  the  affidavit  on 
entering  an  appeal  from  an  award,  otherwise  it  will  be  dismissed.' 
And  a  municipal  corporation  cannot  appeal  from  an  award  of  arbitra- 
tors, without  an  oath  or  affirmation  being  made  in  its  behalf,  that "  the 
appeal  is  not  entered  for  the  purpose  of  delay,  but  because  injustice  is 
firmly  believed  to  have  been  done."* 

An  affidavit  on  an  appeal  from  an  award,  made  by  one  only  of  seve- 
ral tenants  in  common,  plaintiffs  in  ejectment,  was  held  to  be  good.' 
Under  the  Act  of  1810,,  the  oath  on  an  appeal  may  be  administered  by 
the  deputy  of  the  prothonotary  of  the  Common  Pleas,  or  by  the  'Clerk 
of  the  Mayor's  Court  of  Lancaster,  in  virtue  of  a  general  parol  dele- 
gation from  such  prothonotary  or  clerk.' 

Where  the  office  papers  accompanying  the  record  were  signed  by 
one  as  clerk  for  the  prothonotary,  they  are  evidence  of  his  being  clerk 
and  deputy ;  and  it  is  the  duty  of  the  court  to  look  into  the  authority 
before  they  dismiss  an  appeal  from  an  award,  on  the  ground  that  no 
authority  to  the  clerk  to  administer  the  oath  is  anywhere  stated  on  the 
record.' 

A  plaintiff,  appellant  from  an  award  of  arbitrators,  may,  under  the 
Act  of  1836,  relinquish  his  appeal  by  becoming  nonsuit  at  the  trial,  and 
the  judgment  rendered  on  the  award  for  the  defendant  does  not  thereby 
become  absolute.  If  a  defendant  plead,  or  give  in  evidence,  as  a  final 
judgment,  an  award  in  his  favor  from  which  the  plaintiff  had  appealed, 
and  as  to  it  afterwards  becomes  nonsuit,  he  thereby  ratifies  the  non- 
suit, and  is  afterwards  estopped  from  reversing  it  on  error,' 

The  33d  section  of  the  Act  of  1836  declares  that  no  appeal  as  afore- 
said shall  be  withdrawn,  without  the  consent,  in  writing,  of  the  oppo- 
site party  first  had  and  obtained,  and  it  shall  be  the  duty  of  the  pro- 
thonotary to  whom  such  written  consent  may  be  delivered,  to  file  the 
same  among  the  records  in  the  cause.     §  33. 

If  the  parties  agree  by  writing'  that  there  shall  be  no  appeal,  the 
court  will  enforce  the  agreement  by  dismissing  an  appeal,  if  it  should 
be  made.*  But  the  right  to  appeal  cannot  be  relinquished,  unless,  by 
an  agreement  in  writing,  made  part  of  the  proceedings.'"  And  where 
parties  to  a  reference  under  the  Compulsory  Arbitration  Law,  agree  that 
the  award  shall  be  final,  and  without  appeal,  such  agreement  will  be 
enforced  by  striking  off  the  appeal  taken  in  violation  of  it." 

1  Borough  of  Pottsville  v.  Curry,  8  . «  Reigart  v.  McGrath,  16  S.  &  R.  65- 
Casey  44d  see  Drumheller  v.  Mumaw,  9  Barr  19. 

a  ^^^^  "••  -^r^lv  ^^  ^'''■"^  ^^^-  Drumheller  v.  Mumaw,  9  Barr  19. 

'  MoConnel  v.  Morton,  1  Jones  398.  »  Martin  v.  Ives,  17  S  &  R  364 

*  Monaghan  v.  City  of  Philadelphia,  '  Dawson  v.  Condy,  7  S.  &'r  360. 

4  Casey  207.  "Ibid 

'  Bensell  v.  Boyd,  2  Miles  296.  "  Wynn  v.  Bellas,  10  Casey  160. 
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Who  may  appeal. 

By  the  practice  of  Pennsylvania,  judgment-creditors  of  a  deceased 
insolvent  are  permitted  to  appeal  from  an  award  against  him,  but  it 
must  be  in  his  name  and  with  his  rights  only,  saving  that  they  may 
avoid  fraud  and  collusion  between  the  plaintiff  and  defendant  or  his 
representatives,  so  far  as  they  affect  the  creditors.'  Eut  neither  they 
nor  the  original  defendant  can  inquire  into  the  fairness  of  a  transfer 
of  the  legal  title  held  to  secure  payment  of  the  purchase-money  by  the 
vendee,  who  had  sold  to  the  defendant.  For  as  to  that,  the  vendor  and 
those  claiming  his  estate  alone  could  complain.^ 

Although  the  Act  of  16th  June  1836  is  more  precise  than  that  of 
20th  March  1810,  yet  the  provisions  are  substantially  the  same  as  to 
the  right  of  personal  representatives,  to  appeal  without  performing  the 
ordinary  conditions.  It  is  the  character  of  the  first  that  determines 
this  right,  and  it  does  not  depend  on  the  mere  calling  the  party  an  ex- 
ecutor in  the  process  or  narr.,  but  on  the  cause  of  action  as  developed 
in  the  pleadings,  and  whether  the  recovery  is  sought  in  a  representa- 
tive or  individual  capacity.' 

In  an  action  by  a  turnpike  company,  a  sequestrator  may  appeal  from 
an  award  against  the  company  and  make  the  oath,  and  enter  into  the 
recognisance.* 

The  declaration  in  a  suit  against  an  administrator  averred  the  accept- 
ance by  the  defendant  of  a  draft  drawn  by  a  legatee  in  favor  of  the 
plaintiff,  payable  out  of  any  moneys  he  should  receive  on  account  of 
the  legacy  :  it  was  held  that,  as  the  acceptance  of  the  draft  rendered  it 
a  personal  liability,  the  defendant  could  not  appeal  from  an  award  with- 
out paying  costs,  &c.° 

(2).   Of  entering  the  Appeal. 

The  appeal  must  be  entered,  costs  paid,  and  recognisance  filed,  within 
twenty  days  after  the  entry  ^  of  the  award  on  the  prothonotary's  docket, 
and  these  are  exclusive  of  the  day  on  which  the  award  is  entered.  The 
exclusion  of  this  day  will  not,  however,  prevent  the  party  from  enter- 
ing his  appeal  on  it  immediately  after  the  docket  entry .^  If  an  appeal 
from  an  award  be  entered  after  twenty  days  from  the  time  of  filing  the 
award,  the  irregularity  may  be  cured  by  the  acts  and  acquiescence  of 
the  appellee  ;  and  a  delay  of  three  years  in  moving  to  quash  the  appeal 
will  amount  to  a  waiver  of  such  an  objection.*  Where  the  appeal  has 
been  improperly  denied,  the  court  may  direct  it  to  be  entered  nuno 
pro  tunc  after  the  expiration  of  the  twenty  days.'  Thus,  where  a 
defendant  on  the  twentieth  day,  after  dark,  and  after  the  prothonotary's 
office  was  closed,  applied  to  that '  officer  to  enter  an  appeal,  and  he 
refused  to  return  to  his  office  for  that  purpose.*"  When  the  last  of  the 
twenty  days  falls  on  a  Sunday,  the  appellant  may  enter  his  appeal  oi:| 
the  next  day  after  the  Sunday.'* 

A  party  may  by  act  or  omission  waive  objection  to  an  irregularity 

'  Watson  V.  Willard,  9  Barr  89.  '  Sims  v.  Hampton,  1  S.  &  R.  411. 

2  Ibiij  *  Mayes  v.  Jacoby,  8  S.  &  II.  526. 

'  Pugb  V.  Ottenkirk.  3  W.  &  S.  172.  »  Fritz  v.  Evans,  13  S.  &  R.  15. 

*  Turnpike  Co.  v.  McAnulty,  4  W.  &  *»  Clark  ».  Wallace,  3  Pa.  R.  441. 

g  293.  "  Harker  v.  Addis,  4  Barr  515  ;  Sims 

'  5  Pugh  V.  Ottenkirk,  3  W.  &  S.  170 ;  v.  Hampton,  1  S.  &  R.   411 ;    Arms  v. 

see  also  ante,  Vol.  I.  751.  Leaman,  D.  C.  Lane.  Co.,  6  P.  L.  J.  518. 

«  Smaltz  V.  Lake,  2  Piiila.  R.  245. 
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in  the  time  or  mode  of  appealing,  when  the  court  has  jurisdiction  ;  for 
a  voidable  act  may  be  ratified,  but  not  so  with  a  void  act,  as  an  appeal 
from  referees  under  the  Act  of  1705  or  1806.' 

If  the  defendant  die  within  the  twenty  days,  the  judgment  does  not 
die  with  him,  from  the  impossibility  of  giving  special^  bail,  but  the 
court  would  suffer  his  executor  or  administrator  to  make  himself  a  party 
to  the  suit  within  that  time,  and  enter  the  appeal  without  giving  special 
bail. 2 

Where  an  attorney  improperly  becomes  bail  for  an  appeal  from  an 
award  of  arbitration,  the  appeal  is  not  void,  and  cannot  therefor  be 
struck  off;  but  the  appellant  ought  to  have  a  reasonable  time  after  ob- 
jection made  to  enter  proper  bail.^ 

The  34th  section  directs  that  if  the  appeal  be  not  entered  within  the 
time  therein  limited,  it  shall  be  the  duty  of  the  prothonotary,  at  the 
request  of  the  party  in  whose  favor  the  award  shall  have  been  made, 
to  issue  execution,  or  such  other  process  as  may  be  necessary  and 
proper,  to  carry  into  effect  the  judgment  entered  upon  such  award, 
subject,  nevertheless,  to  the  provisions  of  the  law  concerning  the  stay 
of  execution  upon  judgments.     §  34.  • 

As  regards  the  computation  of  time,  it  has  been  recently  ruled  that 
■whenever  by  a  rule  of  court,  or  an  act  of  the  legislature,  a  given  num- 
ber of  days  are  allowed  to  do  an  act,  or  it  is  said  an  act  may  be  done 
•within  a  given  number  of  days,  the  day  in  which  the  rule  is  taken  or 
the  decision  made  is  excluded ;  and  if  one  or  more  Sundays  occur 
within  the  time,  they  are  counted,  unless  the  last  day  falls  on  Sunday, 
in  which  case  the  act  may  be  done  on  the  next  day.* 

There  may  be  some  parties  to  an  award,  situated  in  certain  relations 
to  the  community  or  to  individuals  of  the  community,  who  may  have 
an  appeal  with  certain  privileges.  Thus,  a  body  corporate  was  enti- 
tled to  an  appeal  without  entering  into  a  recognisance  of  bail  under 
this  act,  because  by  an  alternative  condition  thereof  the  defendant  is 
to  be  surrendered  to  jail ;  and  a  corporation  being  a  political  and  not 
a  natural  body,  is  incapable  of  being  surrendered  or  imprisoned.*  But 
now,  by  the  4th  section  of  the  Act  of  March  22d  1817,*  it  is  enacted, 
"  that  in  case  of  appeal  l_certiorari,  or  writ  of  error],  by  any  corpora- 
tion, the  oath  or  affirmation  required  by  law  shall  be  made  by  the  pre- 
sident or  other  chief  officer  of  the  corporation,  or,  in  his  absence,  by 
the  cashier,  treasurer,  or  secretary  ;  and  when  any  corporation  shall 
be  sued,  and  shall  appeal  [or  take  a  writ  of  error],  the  bail  requisite 
in  that  ease  shall  be  taken  absolute  for  the  payment  of  debt,  interest, 
and  costs,  on  affirmance  of  the  judgment."'  This  act  extends  to  all 
corporations.*  An  agent  of  a  corporation,  who  is  neither  president, 
chief  officer,  cashier,  treasurer,  nor  secretary,  is  not  authorized  to 
enter  an  appeal  from  an  award.'  i 

A  county  is  included  in  the  class  suing  or  being  sued  in  a  representa- 

1  Boyd  V.  Stubbs,  7  Watts  29.  Company,  2  Binn.  264. 

^  Per  Duncan,  J.,  Fitch  v.  Ross,  4  S.         '6  Smith's  Laws  438. 
&  R.  565.  '  See  Turnpike  Co.  v.  Naelee,  9  S.  & 

'  Short  ».  Rudolph,  2  Am.  Law  Reg.  R.  228. 
119-                                                         ■  "  Turnpike  Co.  v.  Cullon,  8  S.  &  R. 

*  Goswiler's  Estate,  3   Pa.   R.   201 ;  517.     See,  also,  as  to  the  Acts  of  1845, 

Sims  V.  Hampton,  1  S.  &  R.  411.  1846,  and  1850,  ante,  802. 

'  Carpentier  v.  Delaware  Insurance         °  Ibid. 
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five  capacity,  and  as  such  may  appeal  without  paying  costs,  under  the 
proviso  in  the  Act  of  June  10th  1836.  A  county  is  a  municipal  cor- 
poration, acting  by  their  corporate  officers,  not  always  in  funds  to  pay 
costs,  and  who  cannot  enter  a  recognisance  in  nature  of  special  bail, 
from  whom,  unlike  moneyed  corporations,  nothing  is  to  be  apprehended, 
and  whom  the  legislature  would  foster  rather  than  restrain  by  a  provi- 
sion acting  as  a  penalty.' 

The  Act  of  16th  June  1836  does  not  repeal  the  provision  in  the  Act 
of  1817,  requiring  corporations  to  give  bail  absolute  on  appeal  from 
awards  of  arbitration.  In  practice,  this  provision  has  been  considered 
as  extending  to  all  appeals  by  corporations  of  every  description,  whether 
before  magistrates  or  in  court. ^ 

We  have  seen  that  executors,  administrators,  or  others  acting  in  a 
representative  capacity,  or  minors,  whether  plaintiffs  or  defendants, 
may  appeal  without  paying  costs,  or  entering  into  a  recognisance  of 
bail,  where  such  appellant  has  not  taken  out  the  rule  of  arbitration.* 
But  the  provision  in  the  act  giving  executors  and  administrators  this 
exemption,  does  not  apply  to  cases  in  which  they  are  sued  for  their 
own  acts,  even  if  done  for  the  benefit  of  the  estate,  but  to  those  alone 
in  which  they  sue  or  are  sued  in  their  representative  capacity.  The 
provision  embraces  suits  against  an  executor,  as  such,  for  a  legacy.^ 

The  United  States,  when  plaintiffs  in  a  court  of  this  State,  are  enti- 
tled to  an  appeal  without  putting  in  an  affidavit  or  security,  and  with- 
out paying  costs.'*  And  Gibson,  C.  J.,  thought  it  doubtful  whether 
the  United  States  could  be  subjected  to  compulsory  arbitration,  in 
which  case  they  would  not  be  obliged  to  appeal  at  all." 

In  a  suit  against  an  executor,  the  heirs  of  the  testator  to  whom  land 
has  descended  may  appeal  in  right  of  and  in  the  name  of  the  executor 
from  an  award.'  This  case  says  nothing  as  to  costs  ;  but  the  language 
of  the  court  is,'  that  the  heir,  "  for  all  the  purposes  of  taking  and 
prosecuting  an  appeal,  may  avail  himself  not  only  of  the  name,  but  of 
the  character  and  privileges  of  the  executor." 

The  appeal  will  not  be  allowed  until  the  appellant  pay  all  the  costs 
that  may  have  accrued  in  the  action,  unless  the  appeal  be  in  forma 
pauperis.^  If  the  appellant  pay  the  costs  taxed  by  the  prothonotary, 
the  court  will  not  strike  off  the  appeal,  although  there  afterwards 
appear  to  be  more  costs  due.  The  remedy  in  such  case,  to  obtain  the 
omitted  costs,  is  by  order  of  the  court  for  their  payment,  and  by  attach- 
ment on  non-compliance  with  the  order.'"  So,  if  the  appellant  pay  all 
costs  which  are  taxed  at  the  time  of  the  appeal,  the  appeal  is  good, 
though  other  costs  are  taxed  within  the  twenty  days  of  which  he  has 
notice." 

(3).   Of  the  Recognisance  on  Appeal. 

The  section  of  the  acts  on  the  subject  of  a  recognisance  on  the  appeal 

'  Robinson  v.  Jefferson  Co.,  6  W.  &  "  Vide  ante,  802,  the  Act  of  Assembly 

g_  ig,  as  to  appeals  by  guardians  of  infants, 

'  2  Morris  v.  The  D.  &  S.  Canal,  4  W.  without  paying  costs,  giving  surety,  or 

&  S   461.  making  the  usual  affidavit. 

^  Ante,  802.  '  Fritz  v.  Evans,  13  S.  &  B.  9. 

'  Foulk  V.  Brown,  2  Watts  209,  and  ^  Ibid.  15. 

Bee  Ibid.  213.  '  -^nte,  802. 

*  United  States  v.  Barber,  17  S.  &  R.  ""  Fraley  v.  Nelson,  5  S.  &  R.  234. 

348  "  Stewart  v.  Jewell,  11  S.  &  R.  359. 
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having  been  quoted,  it  may  be  proper  to  offer  in  tWs  place  a  few  obser- 
vations upon  it.  In  the  framing  of  the  recognisance,  it  is  evident  that 
an  adherence  to  the  form  prescribed  by  the  act  is  always  advisable  ; 
though  it  has  been  ruled  that  if  the  recognisance  pursue  as  much  of  the 
language  directed  by  the  act  as  will  meet  the  nature  of  the  case,  with- 
out adopting  all  its  words,  it  is  sufl5cient.'  The  principle  is,  that  if 
the  words  of  the  recognisance  are  sufficient  to  cover  the  actual  case,so 
that  the  appellee  may  recover  on  it  anything  which  he  ought  to  reco- 
ver, it  is  sufficient.  Thus,  where  the  defendant  appeals  from  an  award 
in  favor  of  the  plaintiff,  for  a  sum  of  money,  it  is  sufficient  if  the  con- 
dition of  the  recognisance  be,  either  "  that  if  the  plaintiff  in  the  event 
of  the  suit  shall  obtain  a  judgment  for  a  sum  equal  to  or  greater  than 
the  report  of  the  arbitrators,"  or  that  "  if  the  plaintiff  in  the  event  of 
the  suit  shall  obtain  a  judgment  as  or  more  favorable  than  the  report 
of  the  arbitrators,  the  defendant  shall  pay,"  &c.,  without  inserting  both 
conditions  ;  because  either  of  these  conditions  is  applicable  to  a  report 
for  a  sum  of  money.  But  if  the  report  were  not  for  money,  but  some- 
thing to  be  done  by  the  defendant,  then  the  recc<gnisance  would  be  bad, 
unless  it  contained  the  words,  "  shall  obtain  a  judgment  as  or  more 
favorable  than  the  report  of  the  arbitrators,"  because  those  words 
would  have  been  necessary  to  make  the  recognisance  suitable  to  the' 
actual  case.^  A  recognisance  on  an  appeal,  conditioned  that  "  if  the 
plaintiff  does  not  recover  in  the  event  of  the  suit,  a  sum  as  or  more 
favorable,  &c.,  then  the  recognisors  will  pay  the  costs,  &c.,  or  deliver 
the  plaintiff  to  the  jail  of  the  county,"  is  bad.^  So  an  absolute  recog- 
nisance given  by  a  defendant  and  his  surety  (that  is,  one  conditioned 
that  the  defendant  prosecute  his  appeal  with  effect,  without  any  clause 
as  to  a  surrender),  is  void,  and  a  scire  facias  cannot  be  maintained  on 
it.*  The  foregoing  cases  are  examples  of  recognisances  with  condi- 
tions not  required  by  the  act ;  and  for  the  same  reason  a  recognisance 
without  any  condition  at  all  will  be  equally  void.°  Thus,  a  recogni- 
sance in  these  words,  "  A.  &  B.,  tent,  in  one  hundred  dollars  each, 
before  0.  D.,  Proth'y,"  is  void  ;  but  if  this  minute  had  stated  sub  con- 
ditione,  ^c,  it  might  perhaps  be  sufficient.* 

It  is  not  necessary  for  the  plaintiff  to  join  with  his  surety  in  the 
recognisance.'  And  a  recognisance  on  an  appeal,  by  a  defendant,  is 
not  irregular  because  the  appellant  joins  with  his  sureties  in  it,  although 
the  act  requires  only  the  sureties  to  enter  into  it.* 

Excepting  to  the  bail  in  the  recognisance  is  not  a  waiver  of  the  right 
to  move  to  strike  off  the  appeal.'  One  who  is  offered  as  a  witness, 
and  who  is,  at  the  same  time,  security  for  the  party  offering  him,  in 
the  recognisance  on  an  appeal,  may  be  discharged  by  the  court  from 
his  recognisance,  and  other  surety  taken  in  his  stead.'" 

It  seems  that  the  recognisance  may  be  dispensed  with  by  the  agree- 
ment of  the  parties,  or  will  be  considered  as  waived  by  their  acts  (such 
as  filing  a  declaration),  or  delay  to  object,  because  it  was  intended  by 

1  Witman  v.  Ely,  4  S.  &  R.  260 ;  and  '  Donaldson    v.    Cunningham,   Ibid. 

Bee  this  case,  and  Donaldson  v.  Cunning-  243. 

ham,  13  S.  &  R.  245.  e  1^;^  245. 

■'  Ayres  v.  Fisher,  14  S.   &  R.   112,  '  Boyoe  v.  "wilkins,  5  S.  &  R.  329. 

1-13-4.  6  Jones  v.  Badger,  5  Binn.  461. 

"  Olai-ke  V.  MoAnulty,  3  S.  &  R.  364.  °  D.  C.  2  Browne  18. 

«  Bolton  V.  Robinson,  13  S.  &  R.  193.  ">  Salmon  v.  Ranee,  3  S.  &  R.  311,  314; 
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the  Act  of  Assembly  for  their  respective  benefit ;  and  any  one  may 
dispense  with  provisions  that  were  intended  to  operate  in  his  own 
favor. ^  So  where  a  party  acquiesced  for  more  than  twelve  months, 
in  consequence  of  which  the  opposite  party  was  put  to  an  expense  in 
preparing  for  trial,  it  was  held  that  these  circumstances  amounted  to  a 
waiver  of  any  exception  to  the  recognisance.^  And  in  a  recent  case 
it  was  held  that  suffering  a  term  to  pass  without  objection  dispenses 
with  it  altogether.' 

The  taking  out  of  the  ofiBce  the  costs  paid  by  the  appellant,  after  the 
twenty  days  have  expired,  has  been  held  to  cure  a  defective  affidavit, 
and  doubtless  would  also  be  considered  a  waiver  of  all  other  objections 
to  the  proceedings  of  the  appellant.* 

When,  therefore,  there  is  no  recognisance,  or  there  is  one  so  de- 
fective that  it  is  void,  the  party  should  take  the  earliest  opportunity 
to  move  to  quash  the  appeal.  But  a  modern  case  has  established  a  new 
course  in  the  practice  on  this  subject.  By  that  case,  it  is  necessary 
now,  when  a  recognisance  is  defective,  to  call  on  the  party  by  rule,  to 
perfect  his  bail  within  a  given  period,  or,  in  default  thereof,  to  have 
his  appeal  dismissed  ;  and  the  court  cannot  quash  the  appeal  in  the  first 
instance. ° 

The  appeal  being  completed,  exceptions  may  be  taken  to  the  sufii- 
ciency  of  the  bail ;  within  four  days  after  the  expiration  of  the  twenty 
days  allowed  for  the  appeal,  the  appellee  may  give  notice  in  writing 
to  the  appellant  or  his  attorney  that  he  excepts  thereto,  whereupon  the 
appellant  shall,  within  eight  days  after  said  notice,  justify  the  bail  in 
open  court,  or  before  the  prothonotary,  or  one  of  the  judges,  giving 
the  appellee  or  his  attorney  two  days'  notice,  in  writing,  of  the  time 
and  place  of  such  justification  ;  in  default  whereof  the  sureties  shall  be 
deemed  insufficient,  and  the  appeal  be  dismissed.* 

Bail  on  an  appeal  is  not  subject  to  the  practice  in  reference  to  special 
bail.  Where  the  appellee  is  dissatisfied,  his  course  is  a  rule  for  addi- 
tional bail ;  where  the  court  is  of  opinion  that  the  bail  is  sufficient,  the 
matter  is  ended :  the  appellee  cannot  treat  it  as  a  nullity  and  issue 
execution.'  On  a  defective  recognisance,  the  court  below  is  the  proper 
place  for  a  motion  to  quash  the  appeal ;  but,  if  not  made  till  after  trial 
and  judgment,  it  is  too  late.*  But  where  objections  to  a  recognisance 
on  appeal  are  not  taken  within  a  reasonable  time,  they  will  be  consid- 
ered as  waived.'  Corporations  appealing  from  an  award  of  arbitrators, 
must  give  absolute  bail.'"  The  omission  in  an  appeal  by  an  adminis- 
trator from  an  award,  of  the  affidavit  that  the  appeal  was  not  intended 
for  delay,  is  fatal. '^  A  clear  mistake  by  the  justice  and  appellant  in 
the  recognisance  of  appeal  is  amendable,  and  the  appeal  may  be  per- 
fected even  after  motion  to  quash. '^ 

Where  bail  for  an  appeal  was  entered  within  sixteen  days,  and  no 

1  Zeigler  v.  Fowler,  3  S.  &  R.  238;  '  Snjrderw.  Zimmerman,  1  Pa.  K.  293. 
Mayes  v.  Jacoby,  8  S.  &  R.  526.  "  Weidner  v.  Matthews,  1  Jones  340. 

2  Clarke  «.  MoAnulty,  3  S.  &  R.  364 ;  » Ibid.  338,  affirming  Cameron  v. 
S.  p.  13  Ibid.  128.  Montgomery,  13  S.  &  R.  128. 

'  Snyder  v.  Zimmerman,  1  Pa.  R.  296.  '»  Morris  v.  Del.  &  Sch.  Canal  Co.,  4 

•  See  Proper  v.  Luce,  3  Pa.  R.  65.  W.  &  S.  461. 

'  Means  v.  Trout,  16  S.  &  R.  349.  "  MoConnel  v.  Morton,  1  Jones  398. 

«  Rule  11,  i  3,  S.  C.  R.  2  C.  P.  Philad. ;  ^'  Bream  v.  Spangler,  1  W.  &  S.  378. 
see  I  Browne  230. 
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exception  to  it  was  taken  until  seven  days  afterwards,  and  the  appel- 
lant, when  he  knew  of  the  exceptions,  offered  unexceptionable  bail, 
which  was  refused  by  the  excepting  party  who  issued  an  execution,  it 
was  held  that  the  execution  was  erroneous.' 

Though  it  has  been  held  that  by  the  Act  of  1842,  abolishing  imprison- 
ment for  debt,  all  bail  upon  an  appeal  from  an  award  was  abolished :  ^ 
yet  the  question  has  probably  been  put  to  rest  by  the  subsequent  Act 
of  1845,  which  provided  that  the  bail  in  cases  of  appeal  from  an  award 
of  arbitrators  should  be  bail  absolute  in  double  the  probable  amount  of 
the  costs  accrued,  and  likely  to  accrue.'  The  latter,  however,  does 
not  repeal  the  27th  section  of  the  Act  of  June  16th  1836,  which  makes 
it  essential  to  the  validity  of  an  appeal  from  an  award  of  arbitrators, 
that  the  costs  which  have  accrued  in  the  suit  should  have  been  paid 
by  the  appellant,  and  therefore  on  entering  an  appeal  from  an  award 
of  arbitrators,  the  costs  which  have  accrued  must  be  paid.^ 

It  is  not  necessary  for  the  party  to  join  with  his  surety  in  the 
recognisance.* 

8.   Of  Proceedings  after  Appeal,  and  herein  of  Error. 

The  38th  section  of  the  Act  of  1836  provides,  that  on  trial  of  any 
cause,  after  an  appeal  from  an  award  of  arbitrators,  it  shall  not  be 
lawful  for  the  appellant  to  produce  as  evidence  in  court  any  books, 
papers,  or  documents,  which  he  had  in  his  power  to  produce  at  the 
time  of  the  arbitration,  and  withheld  from  the  arbitrators,  after  being 
required  by  the  arbitrators  to  produce  the  same.     §  83. 

In  order  to  give  the  appellant  the  full  benefit  of  his  appeal,  it  has 
been  decided  that  the  award,  on  the  trial  of  an  appeal  from  it,  is  not 
evidence  ;  and  it  is  error  to  permit  it  to  be  read,  although  the  court 
below  instructs  the  jury  to  disregard  it.* 

When  after  an  appeal  by  defendant  from  an  award  of  arbitrators, 
additional  plaintiffs  were  added,  a  scire  facias  was  issued  on  the 
recognisance,  reciting  them  as  also  parties  to  the  suit:  Meld,  no 
recovery  could  be  had  on  the  plea  of  nul  tiel  recordJ 

A  deposition  taken  by  consent  while  a  cause  is  depending  before 
arbitrators,  cannot  be  read  in  evidence  on  the  trial  after  an  appeal, 
unless  the  witness  be  dead,  or  not  within  the  State  ;*  for  on  the  appeal 
the  proceedings  are  de  novo,  and  the  deposition  is  therefore  to  be  con- 
sidered as  if  taken  in  another  suit  between  the  same  parties  for  the 
same  cause  of  action.^ 

Although  the  appeal  is  the  only  remedy  immediately  contemplated' 
by  the  legislature,  in  favor  of  a  party  dissatisfied  with  an  award, 
yet  it  was  for  a  long  time  thought  that  a  writ  of  error  would  lie 
upon  it,  in  consequence  of  which  it  might  be  reversed  for  error 
appearing  on  the  face  of  the  proceedings,  or  in  the  award.  The 
exceptions  are  waived  by  proceeding  to  issue,  but  this  does  not 
discharge   the    bail.'"      It    has    become    absolute   by    a   failure   to 

'  Davis  V.  Black,  12  S.  &  R.  327.  »  Boyoe  v.  Wilkins,  5  S.  &  R  329 

Beers  v.  West  Branch  Bank,  7  W.         «  Shaeffer  v.  Kreitzer,  6  Binn   432-3 

f'o     :u     A.^10..  „.„  '  FuUerton  K.  Campbell,  1  Casey  345. 

'  See  the  Act  of  1845,  ante,  802 ;  and    Lewis,  C.J. 

as  to  costs   on   appeal,  see  Cameron  v.         «  Forney  u.  Hallaeher  US  &R  203 
Paul,  1  Jones  277  ;  and  also  Vol.  1.  754.         » Ibid.  &      ,         .         .        . 

*  ^^'■f'''  *■;  f'JV^"''  ^  ^''^  ^^1 '  «««  '°  Commonwealth  v.  Ileilman,  4  Barr 
Act  April  13ta  1846.  455, 
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appeal.'  A  writ  of  error,  therefore,  could  not  be  delivered,  and 
bail  in  error  entered,  until  after  the  expiration  of  twenty  days  from 
the  entry  of  the  award  ;  because  such  a  procedure  would  deprive  the 
adverse  party  of  a  privilege  allowed  him  by  the  law.^  In  computing 
the  twenty  days,  either  the  day  on  which  the  report  is  filed  or  the 
day  on  which  the  writ  of  error  is  filed,  must  be  excluded.  The  time 
when  the  writ  issues  from  the  oflBce  of  the  prothonotary  of  the  Supreme 
Court  was  thought  immaterial,  because  it  has  no  effect  till  delivered 
to  the  prothonotary  of  the  court  below.'  Error,  it  was  said,  does  not 
lie  on  a  refusal  by  the  court  below  to  strike  oif  an  appeal  from  an 
award,  although  the  appeal  might  perhaps  be  irregular,  until  final 
judgment  on  the  appeal.*  Where  the  Common  Pleas  first  struck  off  an 
appeal  from  an  award  of  arbitrators,  and  three  days  afterwards  rein- 
stated it,  it  was  held  that  no  writ  of  error  lay  until  final  judgment 
should  be  given.*  And  the  Common  Pleas  may  set  aside  an  award 
under  the  Compulsory  Arbitration  Law  for  misbehavior,  or  where  the 
award  has  been  procured  by  corruption  or  undue  means  ;  and  a  refusal 
to  do  so  is  not  the  subject  of  a  writ  of  error.' 

The  present  practice  of  the  Supreme  Court,  however,  is  to  refuse  to 
hear  any  questions  upon  awards,  except  such  as  are  apparent  on  the 
record,  and  to  hear  nothing  concerning  the  merits  of  the  award  ;'  for 
the  correction  of  other  matters  the  court  below  is  the  only  tribunal ;' 
and  in  some  cases  judges  have  gone  so  far  as  to  say  that  where  there 
is  a  remedy  by  appeal,  error,  even  in  the  form  of  suit  or  the  narr., 
will  not  be  noticed.' 

Thus,  in  an  action  of  slander,  the  declaration  contained  several 
counts,  charging  the  defendant  with  speaking  different  defamatory 
words,  &c.,  of  and  concerning  the  plaintiff.  A  rule  of  reference  was 
entered  by  the  plaintiff  after  filing  the  declaration,  and  before  plea. 
The  arbitrators  made  an  award  generally  in  favor  of  the  plaintiff. 
The  defendant  did  not  appeal,  but  after  the  twenty  days  took  a  writ 
of  error,  and  assigned  for  error  that  the  several  counts  did  not  set 
forth  a  sufficient  cause  of  action,  and  that  the  judgment  was  bad,  being 
on  all  the  counts.  It  was  held  that  the  remedy  was  by  appeal  from 
the  award  to  the  Court  of  Common  Pleas,  and  not  by  writ  of  error.'" 

Where  a  plaintiff  appeals  from  an  award,  he  may  amend  his  decla- 
ration, in  which  he  had  stated  the  action  to  be  on  an  instrument  under 
seal  for  the  payment  of  money,  so  as  to  recover  upon  it  as  an  admis- 
sion of  the  receipt  of  goods  for  sale  ;  an  averment  of  their  sale  being 
added.  If  he  had  caused  some  of  his  own  goods,  in  the  custody  of 
the  defendant  to  be  sold,  he  could  still  recover  for  such  as  the  defend- 
ant himself  had  disposed  of." 

'  EbersoU    v.    Krug,    5    Binn.    531 ;  '  Sheets  v.  Rudebaugh,  2  Rawle  149  ; 

Lewis  «.  England,  4  Binn.  5  ;  Mclntire  Drenkle  v.  Garber,  7  Watts  122 ;  Waage 

I).  McElduff,  1  S.  &  R.    19 ;   Zeigler  v.  v.  Weiser,  5   Whart.   307 ;   Taggart  v. 

Zeigler,  2  S.  &  R.  286  ;  Sioard  v.  Peter-  McGinn,  2  Harris  157. 

Bon,  3  S.  &  R.  468  ;  Thompson  v.  White,  '  Sands  v.  Rolshouse,  3  Barr  456. 

4  S.  &  R.  135,  141.  '  Boyer  v.  Myers,  3  Harris  89 ;  Dren- 

''  Ebersoll  w.  Krug,  5  Binn.  531.  kle  v.  Garber,  7  Watts   122;    Sands  v. 

»  Frantz  v.  Kaser,  3  S.  &  R.  395.  Rolshouse,  3  Barr  458 ;  Biggs  v.  Funk, 

'  Kendrick  v.  Oversteet,  3  S.   &   R.  5  Watts  478  ;  Waage  v.  Weiser,  5  Whart, 

357.  307. 

5  Straub  V.  Smith,  2  S.  &  R.  382.  "  Waage  v.  Weiser,  5  Whart.  307. 

«  Bemus  v.  Clark,  5  Casey  251.  "  Getty  v.  Shearer,  8  Harris  12. 
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But  although  the  Supreme  Court  will  no  longer  review  proceedings 
under  the  Compulsory  Arbitration  Act,  the  cases  in  which  its  discre- 
tion was  formerly  exercised,  although  of  no  direct  authority  on  its  own 
deliberations,  will  be  useful  in  practice  in  the  Courts  of  Common 
Pleas. 

Most  of  the  decisions  regulating  the  form  in  which  the  record  of  the 
proceedings  should  be  kept,  and  what  it  is  essential  to  set  out  on  the 
face  of  them,  have  already  been  noticed.  From  all  of  which  this 
doctrine  may  be  collected :  That  nothing  will  be  presumed  on  a  writ 
of  error  against  the  regularity  of  the  proceedings,  where  a  statement 
of  the  mode  of  proceeding  is  omitted  in  the  report,  if  it  appear  that 
the  arbitrators  were  duly  convened,  after  legal  notice  to  the  parties. 
Thus  it  is  not  error  if  it  does  not  appear  on  the  face  of  the  record 
that  the  party  against  whom  the  rule  was  taken  had  notice  of  the  time 
and  place  of  meeting  of  the  arbitrators.^  And  an  obvious  error  in  the 
notice  of  the  rule  of  arbitration  must  be  taken  advantage  of  in  a  rea- 
sonable time — such  an  objection  will  not  be  sustained  on  error,  after  a 
sale  under  execution  upon  a  judgment  on  an  award  of  arbitrators 
chosen  under  such  defective  notice.^  It  need  not,  therefore,  appear 
that  the  arbitrators  met  on  the  day  appointed  for  their  meeting,'  or 
that  an  appointment  made  by  an  attending  arbitrator  of  others  in  the 
place  of  those  not  attending,  was  made  without  consulting  the  party 
present.*  Nor  need  it  appear  that  the  parties  attended,  that  the  arbi- 
trators were  sworn  or  affirmed,  or  that  any  hearing  was  had.  Upon 
the  whole,  the  principle  which  the  Supreme  Court  say  they  have 
established  is  this :  "  While  the  proceedings  remain  in  court,  that  is  to 
say,  until  the  arbitrators  are  appointed,  it  must  appear  by  the  record 
that  everything  is  regular.  But  where  the  arbitrators  are  once 
appointed,  the  proceedings  are  out  of  court,  and  it  is  not  expected 
that  everything  which  is  transacted  before  them  shall  appear  on 
record." ° 

After  an  appeal,  the  cause  is  restored  as  if  it  had  never  been  arbi- 
trated, except  so  far  as  relates  to  the  question  of  costs  accruing  on 
the  appeal,  in  the  event  of  the  verdict  being  less  favorable  than  the 
award ; '  and  all  the  rules  that  have  been  entered,  and  which  were  sus- 
pended by  the  arbitration,  are  revived.^  Thus,  where  after  two  rules 
to  declare  the  plaintiff  arbitrated  the  cause,  and  an  award  was  made  in 
his  favor,  from  which  the  defendant  appealed,  and  after  the  expira- 
tion of  the  second  rule  to  declare,  a  non.  'pros,  was  signed,  the  court 
held  the  non  pros,  to  be  regular.* 

After  appeal,  an  error  in  the  name  of  the  corporation,  party  to  the 
suit,  may  be  amended  in  the  declaration  by  transposition  or  change,  so 
as  to  adapt  the  merits  to  legal  form,  and  the  variance  is  no  cause  of 
demurrer.' 

The  appellant  from  an  award  cannot  produce  on  the  trial  any  books 
or  papers  which  he  withheld  from  the  arbitrators ;  but,  to  come  within 

1  Oppenheimer  v.  Comly,  3  S.  &  E.  3.  =  Oppenheimer  v.  Comlv,  3  S.  &  R 

'  McCord  D.  Scott,  4  Watts  12.  «  6  S.  &  R.  38.  13  4 

'  Buckwalter  v.  The   United   States,  '  1  Browne  115. 

11  S.  &  R.  193.  8  Ibid.  141.  r&  S  327 

*  Harper  v.  Kean,  Ibid.  286.  »  Griffen  «.  St.  Clair  Township,  4  VV. 
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the  provision,  he  must  have  had  the  evidence  in  his  actual  possession 
at  the  time  of  the  arbitration ;  he  must  have  voluntarily  withheld  it.' 

Where  upon  a  writ  of  error,  in  a  case  under  the  Act  of  1810,  the 
record  stated  that  the  plaintiff  was  not  present,  and  that  it  was  agreed 
that  the  number  of  the  arbitrators  should  be  three,  it  was  held  that  as 
this  indicated  that  the  party  present  had  a  voice  in  fixing  the  number, 
it  was  bad ;  but  it  was  held  also  that  the  defect  was  cured  by  the 
plaintiff's  subsequent  appearance,  and  want  of  dissent  when  the  arbi- 
trators were  sworn  .^  , 

If,  when  there  is  any  error  in  the  proceedings  under  a  rule  of  arbi- 
tration, or  in  the  award,  the  party,  instead  of  taking  a  writ  of  error, 
appeal,  the  cause  is  restored  as  if  it  had  never  been  arbitrated,  except 
as  to  costs  accruing  on  the  appeal.  Therefore  the  Supreme  Court  will 
not,  on  a  writ  of  error  founded  on  errors  in  the  trial  in  the  court  below, 
reverse  for  errors  in  the  proceedings  under  the  Arbitration  Law.^ 

As  a  writ  of  error  may  be  taken  on  an  award,  so  an  execution  impro- 
perly issued  under  an  award  is  liable  to  reversal  by  the  same  means. 
Thus,  two  persons  were  sued  jointly,  and  both  appeared  to  the  action, 
which  was  arbitrated ;  the  award  was  against  both  defendants,  from 
which  one  appealed.  The  plaintiff  then  filed  a  statement  against  both, 
to  which  both  pleaded,  and  issue  was  joined.  An  execution  was 
afterwards  issued  on  the  award  against  the  defendant  who  did  not 
appeal,  which,  on  a  writ  of  error  from  the  Supreme  Court,  was 
quashed.*  So,  too,  where  an  execution  has  been  issued  on  an  award 
before  the  expiration  of  the  twenty  days  allowed  for  an  appeal,  the 
execution  will  be  quashed  on  error,  or,  perhaps,  be  set  aside  by  the 
court  whence  it  emanated,  even  though  an  appeal  be  subsequently 
entered. 

Formerly,  when  a  judgment  on  an  award  was  reversed,  in  consequence 
of  the  rule  that  upon  the  reversal  of  a  judgment  no  venire  de  novo  could 
be  awarded  by  the  court  of  error,  unless  there  had  been  a  venire  actually 
issued  in  the  court  below,  or  the  cause  had  been  tried  by  a  jury,  a 
venire  de  novo  was  always  refused  to  send  back  the  record  of  arbitra- 
tion for  further  proceedings ;  but  now,  by  the  Act  of  February  23d 
1824,°  the  Supreme  Court  is  authorized  in  all  cases  wherein  a  judg- 
ment on  an  award  of  arbiti-ators  has  been  reversed,  "  to  order  the 
record  of  the  suit  to  be  remitted  to  the  court  from  which  it  may  have 
been  removed,  in  order  that  such  further  proceedings  may  be  had  in 
the  cause  as  the  justice  of  the  case  may  require."  Whether  that 
court  would  confine  itself,  in  thus  sending  back  a  record,  to  the  same 
errors  which  would  induce  it  to  order  a  venire  de  novo  where  the  cause 
had  been  tried  by  a  jury,  does  not  appear  to  have  been  determined. 
There  can  be  no  doubt,  however,  that  where  the  error,  after  an  award, 
is  assigned  in  the  declaration,  the  court  would  not  remit  the  record  for 
amendment,  or  for  any  other  purpose. 

It  is  important  to  remember  that  error  will  not  lie  to  a  judgment  on 
an  award  of  arbitrators  under  the  compulsory  statute,  which  gives  an 
appeal  as  the  only  remedy ;  although  it  is  apparent,  by  the  declara- 

'  Bstanson  v.  Dupuy,  2  Browne  100 ;  v.  Budy,  7  W.  &  S.  183. 
Brisbane  v.  Mitchell,  8  S.  &  R.  423.  '  Lentz  v.  Slroh,  6  S.  &  R.  34. 

'  Mitchell  V.  Wilhelm,  6  Watts  259  ;         '  Guhr  v.  Chambers,  8  S.  &  B.  157. 
Withers  v.  Haines,  2  Barr  437 ;  Feehrer         ^  Pamph.  L.  27. 
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tion,  that  no  cause  of  action  exists,  the  defendant  can  have  no  redress 
on  error.' 

The  Supreme  Court  can  reverse  only  for  error  in  the  judgment,  not 
in  the  award  of  arbitrators  ;  hence  error  does  not  lie  to  the  opinion  of 
the  Common  Pleas  on  a  question  of  error  committed  by  arbitrators.^ 

A  writ  of  error  will  not  lie  upon  an  award  of  referees,  although  by 
the  submission  it  was  agreed  that  the  referees  should  in  their  award 
report  the  facts,  that  the  prothonotary  should  enter  judgment  upon  it, 
and  that  either  party  should  »have  the  right  to  a  writ  of  error  on  the 
judgment,  in  the  same  manner  as  if  a  bill  of  exceptions  had  been  taken, 
and  a  verdict  and  judgment  entered.* 

But  where  it  has  been  agreed  that  an  award  shall  be  final  and  with- 
out appeal,  the  striking  off  of  the  award  is  in  the  nature  of  a  final 
judgment,  to  which  a  writ  of  error  will  lie,  as  an  agreement  to  waive 
the  right  of  appeal  does  not  deprive  the  Supreme  Court  of  the  power 
to  review  the  proceedings  on  a  writ  of  error.^ 

A-  writ  of  error  does  not  lie  upon  a  report  of  referees  under  the  Act 
of  1705,  nor  upon  the  judgment  of  the  court  below  on  such  report ;  nor 
does  it  alter  the  case  that  the  referees  have  in  their  report  set  forth 
the  grounds  of  their  decision.' 

The  Supreme  Court  will  not  require  arbitrators  to  investigate  plead- 
ings ;  consequently,  on  error  to  their  report,  because  of  an  insufficiency 
of  certain  counts  of  the  declaration,  the  court  will  not  inquire  into  the 
objections.     The  only  remedy  is  by  appeal  from  the  award.' 

An  order  setting  aside  a  rule,  and  award  of  arbitrators  not  being 
final,  cannot  be  reviewed  on  error.  But  after  final  judgment  has  been 
had,  the  correction  may  be  made  on  error  from  the  point  where  the 
error  began,  and  the  party  will  be  put  in  statu  quo  by  reversing  the 
judgment  with  the  order  setting  aside  the  report,  and  by  affirming 
the  judgment  on  the  report,  which,  by  the  statute,  is  to  be  a  lien  till 
reversed  by  appeal.' 

A  decree  setting  aside  an  award  for  want  of  cause  of  action  in  the 
declaration  is  the  subject  of  a  writ  of  error,  because  thereby  the  case 
was  at  an  end  below ;  a  predicament  analogous  to  that  produced  by 
an  arrest  of  judgment  after  verdict.  If,  in  such  case,  the  decree 
below  be  found  erroneous,  it  will  be  reversed,  and  the  award  and  judg- 
ment upon  it  reinstated.* 

A  cousin  of  one  of  the  parties  is  not  such  an  interested  person  under 
the  Act  of  Assembly,  as  to  vitiate  a  report  of  referees  of  which  he  was 
one.' 

9.  Of  the  Lien  of  Awards,  and  herein  of  Judgment  and  Execution. 

Every  award,  from  the  time  of  its  entry  in  the  proper  dockets,  pur- 
suant to  the  22d  section,  already  mentioned,  has  the  eifect  of  a  judg- 
ment with  respect  to  the  party  against  whom  it  is  made,  from  the  time 
of  the  entry  thereof;  and  is  a  lien  upon  his  real  estate  until  reversed 
upon  appeal  or  satisfied  according  to  law.'"     §  24. 

1  Sullivan  v.  Weaver,  9  Barr  223,  oit-  '  Erie  Bank  v.  Brawley,  8  Watts  530. 
ing  3  Pa.  R.  154.  8  Orlady  v.  MoNamara,  9  Watts  192. 

2  Berg  V.  Moore,  7  Barr  95.  »  Meadow  Company  v.  Serrill,  D.  C 
'  Wilson  V.  Colwell,  3  Watts  212.           C.  P.,  Dec.  1848. 

*  Wynn  ».  Bellas,  10  Casey  160.  "'But  see,  as  to  the  limitation  of  the 

*  Kline  v.  Guthart,  2  Pa.  R.  490.  lien,  post,  815. 
6  Waage  v.  Weiser,  5  Whart.  307. 
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Provided,  That  the  court  may,  after  appeal,  allow  the  plaintiff  to 
suffer  a  nonsuit,  with  like  effect  as  if  the  cause  had  not  been  referred, 
as  aforesaid,  if  the  special  circumstances  of  the  case  shall  appear  to 
require  it.*     §  25. 

Under  the  Act  of  1810  (from  the  10th  section  of  which  the  above 
provision  was  taken)  it  was  formerly  held  that  the  lien  continues  dur- 
ing pendency  of  the  appeal  without  a  scire  facias  to  revive  it.  But 
the  Act  of  1840,  as  we  shall  presently  see,  seems  to  cover  that  point.^ 

Exceptions  to  awards  (which  are  open  to  similar  objections  with 
judgments)  may  be  made  within  a  limited  time,  for  the  purpose  of 
moving  to  have  them  set  aside.  But  they  will  be  construed  liberally, 
and  it  is  the  wish  of  the  courts  to  support  them  against  exceptions 
taken  to  their  form.^  As,  where  a  rule  of  reference  was  entered  and 
served  on  the  defendant  four  days  before  the  service  of  the  summons, 
and  the  time  fixed  for  choosing  arbitrators  was  sixteen  days  after  the 
service  of  the  process,  but  the  defendant  did  not  appear  and  took  no 
steps  in  the  cause  until  after  an  award  had  been  made  and  execution 
issued  thereon :  Held,  that  the  irregularity  was  waived  by  the  delay.* 

In  the  Supreme  Court,  and  in  the  Common  Pleas  of  Philadelphia 
county,  exceptions  must  be  filed  within  twenty  days  after  the  award  is 
filed,  accompanied  with  affidavits  of  facts  not  appearing  on  the  face  of 
the  proceedings. 

The  Act  of  1810  declared,  as  we  have  seen,  that  awards  made  in 
pursuance  of  that  act  should  have  the  effect  of  a  judgment  against  the 
party  against  whom  it  was  made,  and  be  a  lien  on  his  real  estate  until 
such  judgment  be  reversed  on  appeal.  The  Act  of  1798  enacted  that 
no  judgment  should  continue  a  lien  on  the  real  estate  for  a  longer 
term  than  five  years,  unless  in  the  interim  a  scire  facias  be  sued  out  to 
revive  the  same.  And  by  the  Act  of  1827,  the  term  of  five  years  is 
made  to  commence  from  the  time  of  entering  the  judgment  or  revival 
thereof.  But  there  is  a  series  of  decisions  to  the  effect  that  an  award 
of  arbitrators,  made  under  the  Act  of  1810,  continues  to  be  a  lien  on 
the  lands  of  the  defendant  during  the  pendency  of  the  appeal,  without 
a  scire  facias  to  revive  the  same,  on  the  ground  that  neither  the  Act 
of  1798,  nor  that  of  1827,  contains  any  express  mention  of  a  lien 
created  by  the  entry  of  an  award?  But  the  Act  of  1840,  §  1,^  seems 
to  have  been  intended  to  meet  these  issues,  and  provides,  that  "  no 
award  of  arbitrators  now  entered,  or  hereafter  to  be  entered,  shall  con- 
tinue a  lien  upon  the  real  estate  of  the  party  against  whom  the  same 
shall  have  been  made  for  a  longer  period  than  five  years  from  the  day 
on  which  such  award  shall  be  or  shall  have  been  entered,  notwithstand- 
ing any  appeal  which  may  have  been  entered  therefrom,  unless  revived 
within  that  period,  according  to  the  provisions  of  the  act  to  which  this 

1  This  section  is   new.     Great   hard-  what  might  be  a  just  claim,  if  a  verdict 

ships  are  believed  to  liave  been  experi-  were  given  against  him. — Commission- 

enced  under  the  former  law.     A  plain-  ers'  Remarks. 
tiff  might  be  forced  into  a  trial  before         '■'  Dietrich's  Appeal,  4  Watts  208. 
arbitrators   in   the   absence  of  his  wit^         "  Burkholder  v.  McFerran,  3  S.  &  R. 

nesses  or  without  other  means  of  proof,  422. 

and  an  award  might  be  given  against         *  Fehr  v.  Reich,  12  Casey  472. 
him.     Then,  upon   trial   in  court,  if  a         ^  Dietrich's  Appeal,  4  Watts  208 ;  see 

similar  difficulty  existed  as  to  testimony,  Ramsey's  Appeal,  4  Watts  71. 
he  was  for  ever  barred  from  recovering         '  Purd.  Dig,,  56,  Pamph.  L.  449. 
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is  a  supplement,  and  the  supplement  to  the  same,  passed  March  26th 
1827.     §  2. 

"  This  act  shall  not  be  construed  to  afifect  the  lien  of  any  award 
•which  may  now  be  a  lien  on  any  real  estate,  according  to  the  existing 
laws  of  this  commonwealth :  Provided,  The  lien  of  such  award  shall 
be  revived  by  scire  facias  or  agreement  of  the  parties,  filed  and  dock- 
eted according  to  the  provisions  of  the  1st  section  of  the  said  supple- 
ment, passed  March  26th  1827."' 

It  is  the  award  that  is  made  a  lien  by  the  act,  and  this  lien  cannot 
be  extended  beyond  the  award,  as  to  the  costs  subsequently  accruing 
on  an  appeal  from  the  award. ^ 

Judgment  will  not  be  entered  on  an  award  or  report  of  persons  ami- 
cably chosen  by  the  parties  to  make  partition  or  appraisement  after  an 
interlocutory  judgment  in  an  action  of  partition.  It  is  not  competent 
for  the  parties  to  substitute  their  own  contrivance  for  the  writ  of  inqui- 
sition provided  by  law.' 

Even  though  the  Act  of  21st  March  1806,  relative  to  voluntary  arbi- 
trations, be  not  repealed  or  supplied  by  the  revised  Act  of  16th  June 
1836,  a  judgment  entered  on  an  award  made  by  virtue  of  an  agreement 
of  the  parties,  no  suit  being  pending  in  court,  cannot  be  sustained  under 
the  Act  of  1806,  where  a  copy  of  the  award,  when  entered  in  term 
time,  has  not  been  served  on  the  adverse  party  within  ten  days  after 
the  expiration  of  the  term ;  and  it  cannot  be  sustained  under  the  Act 
of  1836,  if  there  was  no  agreement  that  the  submission  be  made  a  rule 
of  court.^ 

The  Arbitration  Act  gives  an  award  the  effect  of  a  judgment  in  favor 
of  a  defendant  for  the  sum  found  due  by  the  plaintiff  without  a  sci.  fa. 
as  on  a  finding  by  a  jury.' 

The  84th  section  of  the  Act  of  1836  operates  to  stay  execution 
during  the  twenty  days  allowed  for  an  appeal ;  hence,  execution  cannot 
issue  until  they  have  fully  expired,  whether  the  arbitration  was  in  a 
suit  originally  instituted  in  court  or  brought  there  by  appeal.' 

Where  a  rule  had  been  obtained  to  show  cause  why  a  judgment  con- 
fessed should  not  be  opened,  and  the  defendant  let  into  a  defence,  and, 
pending  the  rule,  the  parties  entered  into  an  agreement  to  refer  it  to 
certain  persons  to  ascertain  the  amount  due  upon  the  judcrment,  and 
when  so  ascertained  by  their  award,  execution  might  immediately  issue, 
it  was  held  that  this  was  not  to  be  considered  as  a  submissibn  under 
the  Act  of  1705,  and,  therefore,  that  it  was  not  necessary  to  pursue 
the  directions  of  that  act  in  respect  to  reading  the  award,  &c.,  and 
that  execution  might  lawfully  issue  upon  the  judgment  as  soon  as  the 
award  was  filed.'^ 

Having  considered  the  remedies  by  appeal  and  writ  of  error  on  an 
award,  with  the  incidents  connected  with  the  one  and  the  other  course, 
we  shall  now  take  a  brief  view  of  the  nature  of  a  judgment  entered  on 

'  A  later  clause  of  this  section  con-  =  Christy  v.  Crawford,  8  W.  &  S.  101. 

tained  a  provision  requiring  the  defend-  »  Bellas  v.  Dewart,  5  Harris  85. 

ant  in  an   appeal,  "  in  addition  to  the  *  Marshall  v.  Bozorth,  5  Harris  409. 

oath  now  required  by  law,  also  to  file  an  '  O'Donnell  v.  Lynch,  1  W.  &  S.  283. 

affidavit  of  defence,  setting  forth  therein  *  Woods  ».  Connor,  BBarr  430 

the  ground  of  such  defence;"  but  this  '  Gallup  v.   Reynolds,  8  Watts  424: 

part  was  repealed  by  the  Act  of  11th  see  1  Harris  98. 
February  1841. 
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an  award  with  reference  to  the  existence  or  non-existence  of  an  appeal 
or  writ  of  error. 

"  The  prevailing  principle,  then,  of  the  Arbitration  Act  of  1836,  is, 
that  after  the  appeal  is  taken,  the  report  remains  a  judgment,  although 
a  judgment  suspended.  If  the  party  fails  to  abate  it,  according  to  the 
condition  of  his  recognisance,  the  judgment  on  the  verdict  does  not 
take  the  place  of,  but  revives,  and  brings  into  active  operation,  the  old 
judgment  of  the  arbitrators,  whose  incidents  of  "lien  and  accruing 
interest  attach  from  the  filing  of  the  report.  Where,  however,  it  is 
abated  in  part,  the  verdict  and  judgment  on  the  appeal  only  revive  the 
old  judgment  for  the  residue,  and  merely  ascertain  the  sum  due  on  it. 
Where,  however,  a  greater  sum  is  found  against  the  appellant  than  was 
reported  by  the  arbitrators,  the  old  judgment  is  not  merged,  although 
it  is  included  in  the  new,  and  one  execution  issues  for  all."^  "  On  a 
sale  made  by  the  sheriff  on  a  younger  judgment,  notwithstanding  the 
appeal,  the  sheriff  would  be  bound  to  retain  in  his  hands  the  amount  of 
the  sum  reported  until  the  judgment  was  reversed  on  the  appeal."^ 
So,  too,  in  the  distribution  of  a  decedent's  effects  among  his  creditors, 
an  award  ranks  as  a  judgment,  and  if  appealed  from,  it  would  seem  to 
be  incumbent  on  his  representatives  to  retain  until  the  appeal  be  deter- 
mined in  court.'  Award  of  a  certain  sum  in  faror  of  defendant  has 
the  effect  of  a  judgment.* 

The  Reference  Act  of  1705,  for  which  the  6th  section  of  the  Act  of 
1836  is  a  substitute,  is  somewhat  involved  in  obscurity  by  the  imper- 
fect evidence  we  have  of  the  earlier  practice  and  decisions.  The  Act 
of  1836  is  not  a  transcript  of  its  predecessor,  for  it  declares  not  only 
that  the  report  shall  have  the  effect  of  a  verdict,  but  that  the  party  in 
whose  favor  it  shall  be  made,  "  whether  plaintiff  or  defendant,  shall 
have  judgment  thereon,  and  the  like  process  for  the  recovery  thereof, 
as  on  a  verdict  in  an  action  commenced  by  such  party ;"  a  provision 
which  is  not  in  the  original  act,  which  looks  to  a  judgment  all  on  one 
side,  and  which  distinctly  indicates  an  execution  to  be  the  enforcing 
process  ;  for  no  one  ever  heard  of  executing  a  verdict  and  judgment 
by  attachment.' 

This  decision,  without  disturbing  anything  under  the  former  practice, 
establishes  a  different  one  for  the  future,  by  giving  the  statute  its  natu- 
ral and  necessary  interpretation,  and  abolishing  attachments  in  cases 
of  awards  for  the  defendants  for  sums  found  due  by  the  plaintiffs. 

If  a  joint  suit  against  two  be  arbitrated,  for  the  award  in  which  one 
only  appeals,  the  technical  rule  that  there  cannot  be  two  judgments 
against  the  two  defendants  at  different  times,  in  the  same  action,  does 
not  apply  ;  and  hence,  the  judgment  remains  against  him  who  does  not 
appeal,  and  judgment  may  be  entered  on  the  trial  of  the  appeal  against 
the  other.* 

On  a  judgment,  after  appeal  from  an  award,  for  want  of  a  plea,  the 
amount  of  the  award  gives  the  sum  of  damages  without  a  writ  of 
inquiry.' 

'  Per  Gibson,  J. ;  Simpson  v.  Wray,  *  O'Donnell  v.  Lynch,  1  W.  &  S.  285. 

7  S.  &  R.  337,  8.  '  Coleman  v.  Lukens,  4  Whart.  356. 

"  Per  Duncan,  J. ;   Reed  v.  Garvin,  *  Anderson  v.  Levan,  1  W.  &  S.  834. 

Ibid.  363.  '  Green  v.  Hallowell,  9  Barr  53. 

'  Vide  Ibid. 
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An  award  of  arbitrators  unappealed  from,  is  as  complete  an  estoppel 
as  against  the  defendant,  of  matters  necessary  to  be  proved  to  entitle 
the  plaintiff  to  recover,  as  is  the  verdict  of  a  jury  with  judgment  there- 
on ;  and  this,  though  the  defendant  did  not  appear  before  the  arbitra- 
tors, proper  notice  having  been  shown.'  Where  there  is  an  award, 
under  the  Compulsory  Arbitration  Act,  for  the  plaintiff,  from  which  he 
appeals  and  obtains  a  judgment  for  a  greater  amount,  the  lien  of  this 
last  judgment  does  not  relate  back  to  the  date  of  the  award  ;  but  will 
be  defeated  by  an  intermediate  lond  fide  conveyance  of  lancf  bound  by 
the  award  .^ 

/  By  an  instrument  of  writing  under  seal,  attested  by  two  witnesses, 
the  plaintiff  and  defendant  agreed  to  meet  together  for  the  purpose  of 
settling  their  accounts,  and,  if  they  could  not  agree,  to  refer  the  sub- 
ject to  referees,  -to  be  by  them  chosen,  upon  whose  report  "judgment 
to  be  entered  in  the  Court  of  Common  Pleas  of  G.  county,  by  any 
attorney  at  law,  or  by  the  prothonotary  of  said  court,  in  the  form  of 
an  amicable  suit  and  judgment."  The  parties  not  agreeing,  chose 
three  referees  by  an  agreement,  which  was  not  proved  by  a  subscribing 
witness.  It  was  held  that  the  proceedings  were  not  under  the  Act  of 
1705,  or  that  of  1806,  but  were  to  be  considered  as  a  reference  at  com- 
mon law  ;  consequently  the  prothonotary  had  no  power  to  enter  judg- 
ment on  the  award  of  the  referees.' 

In  a  joint  action  of  debt  against  two,  the  arbitrators,  to  whom  the 
cause  was  referred,  reported  against  one  defendant,  and  in  favor  of  the 
other,  from  which  there  was  no  appeal.  Upon  a  sale  of  the  real  estate 
of  the  party  against  whom  the  award  was  made,  and  the  money  being 
brought  into  court  for  appropriation,  it  was  held  that  the  plaintiff  was 
entitled  to  have  the  amount  of  the  judgment  out  of  the  money  in  court, 
although  a  writ  of  error  was  pending  upon  which  the  validity  of  the 
judgment  would  be  tried.* 

We  have  before  seen  that  the  death  of  a  defendant  before  the  expi- 
ration of  twenty  days  from  the  filing  of  the  award,  does  not  affect  the 
judgment. 

In  an  action  against  two  defendants,  the  writ  was  served  but  upon 
one :  the  other  appeared  before  the  arbitrators  and  made  defence  ;  and, 
an  award  having  been  made  in  favor  of  the  plaintiff,  he  appealed : 
Held,  that  the  award  was  a  lien  upon  such  defendant's  real  estate.' 

The  foregoing  principles  may  be  applied  to  the  case  of  a  plaintiff  or 
defendant,  appellant,  or  in  error.  If  the  award  be  against  the  plain- 
tiff, it  operates  as  a  judgment  for  costs,  except  in  cases  where  a  balance 
has  been  found  against  him,  under  the  Defalcation  Act,  when  he  stands 
substantially  as  a  defendant.  . 

The  last  matter  remaining  for  notice  in  relation  to  practice,  after  an 
award  has  become  an  absolute  judgment,  is,  the  evidence  which  will  be 
admitted  to  explain  it,  in  regard  to  which,  it  may  be  laid  down  as  the 
rule  that  the  introduction  of  it  will  only  be  justified  by  strong  neces- 
sity. In  some  cases  of  arbitration  under  this  act,  there  are  no  plead- 
,  ings  whatever  showing  the  nature  of  the  dispute  between  the  parties, 
or  the  amount  of  their  respective  claims ;  as,  where  the  rule  is  entered 

•  Lloyd  V.  Barr,  1  Jones  41.  «  Gram's  Appeal,  4  Watts  43. 

Leutz  V.  Lamplugh,  2  Jones  344.  ^  E^^ns  v.  Duncan,  4  Watts  24. 

'  White  V.  Shnver,  2  Watts  471. 
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by  the  defendant  before  the  return  of  the  original  writ,  or  before  a 
declaration  is  filed  ;  and  when  entered  by  the  plaintiff  (who  is  obliged 
previously  to  file  a  declaration  or  statement  of  his  cause  of  action),  no 
plea  or  counter-statement  is  filed  by  the  defendant,  antecedently  to  the 
arbitration.  It  may  thus  become  necessary  to  ascertain  some  matters 
that  passed  before  the  arbitrators,  which  do  not  appear  of  record  ;  as, 
when  the  jurisdiction  of  the  court  is  questioned,  or  on  a  question  of 
costs,  what  was  the  amount  of  damages  claimed  by  the  plaintiff,  where 
the  cause  has  been  arbitrated  by  the  defendant  befpre  a  declaration  has 
been  filed  ;  or,  what  matter  of  set-off  was  allowed  to  the  plaintiff  in  an 
award  where  he  was  defendant ;  or,  under  a  rule  entered  by  the  defend- 
ant, what  was  the  plaintiff's  cause  of  action  in  a  former  suit,  to  show 
that  it  was  the  same  as  was  urged  in  the  present  suit,  under  the  plea  of 
former  recovery.  In  such  cases  parol  evidence  will  be  received,  and 
the  arbitrators  may  be  examined  to  prove  what  they  decided  on.^ 

SECTION    III. 

OF   THE    GENERAL   REGULATIONS   RESPECTING    REFEREES   AND   ARBITRA- 
TORS,  PRESCRIBED   BY   THE   ACT   OF   1836. 

The  third  division  of  the  revised  Act  of  1836,  already  so  copiously 
quoted  in  the  preceding  sections,  contains  provisions  applicable  to  all 
classes  of  referees  and  arbitrators  under  both  the  voluntary  and  com- 
pulsory methods  of  procedure.  They  are  stated  by  the  revisers  to 
have  been  compiled,  with  little  alteration,  from  the  Act  of  1810,  which, 
however,  restricted  their  operation  to  compulsory  arbitration.  No  reason 
appearing  why  they  should  not  receive  a  general  application,  the  legis- 
lature have  adopted  the  commissioners'  report  without  change,  in  that 
respect,  and  in  the  order  proposed  by  them.  In  the  preceding  sections 
of  this  chapter,  a  few  of  the  more  important  portions  of  the  ensuing 
provisions  have  been  introduced  in  their  appropriate  places ;  but  for 
the  sake  of  perspicuity,  and  in  order  to  exhibit  this  general  branch 
of  the  system  in  an  unbroken  order,  we  will  introduce  them  here 
entire. 

What  not  to  be  arbitrated. — Nothing  in  this  act  contained,  shall  be 
taken  to  authorize  the  entering  a  rule  of  arbitration  in  either  of  the 
following  cases,  viz. : — 

I.  Appeal  to  a  register's  Court. 

II.  Issues  directed  to  any  court  to  ascertain  a  fact  or  facts. 

III.  Actions  upon  bail-bonds,  and  recognisances. 

IV.  Actions  upon  penal  statutes. 

V.  Actions  brought  by  the  commonwealth,  unless  such  rule  bo 
entered  by  the  attorney-general,  or  his  deputy,  with  his  con- 
sent, in  writing.     §  39. 

Referees  and  arbitrators  in  every  case,  as  aforesaid,  or  a  majority 
of  them,  shall  have  power — 

I.  To  require  from  either  party  the  production  of  all  such  books, 
papers,  and  documents,  as  they  shall  deem  material  to  the 
cause. 
'  Zeigler  v.  Zeigler,  2  S.  &  R.  286 ;  Bazire  v.  Barry,  3  Ibid.  461.' 
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II.  To  judge  of  the  competency  and  credibility  of  witnesses,  and 
the  propriety  of  admitting  any  written  evidence  that  may  be 
offered. 

III.  To  administer  oaths  or  affirmations  to  witnesses. 

IV.  To  adjourn  their  meetings  from  day  to  day,  or  for  a  longer 

time,  and  also  from  place  to  place,  if  they  shall  think  proper. 
V.  To  decide  both  the  law  and  fact  that  may  be  involved  in  the 
cause  submitted  to  them. 

Subpoena. — And  each  of  the  arbitrators  shall  have  power  to  issue 
subpoenas  to  witnesses,  to  appear  before  them ;  and  if  any  person  who 
shall  have  been  duly  subpoenaed  to  attend  as  aforesaid,  shall  neglect  or 
refuse  to  attend,  a  majority  of  the  arbitrators  shall  have  power  to  issue 
an  attachment  against  such  person,  according  to  the  practice  of  the 
courts.     §  40. 

The  form  of  the  subpoena  in  such  case  shall  be  as  follows,  to  wit : — 

county,  ss. 


The  Commonwealth  of  Pennsylvania, 

To greeting :     ' 

We  command  you,  that,  laying  all  business  and  excuses  aside,  you 
be,  and  appear  in  your  proper  person,  before  A.,  B.,  C,  D.,  &c., 
arbitrators  (or  referees,  as  the  case  may  be),  appointed  to  hear  and 
determine  all  the  matters  in  variance  in  a  certain  action,  wherein  E.  F. 

is  plaintiff,  and  G.  H.  is  defendant,  at  the  house  of ,  in , 

on  the day  of next,  then  and  there  to  testify  all  and 

singular,  those  things  which  you  shall  know,  on  behalf  of  the  plaintiff 
(or  defendant,  as  the  case  may  be)  ;  hereof  fail  not  under  penalty  of 
three  hundred  dollars. 

Witness  my  hand,  this day  of ,  A.  D. . 

Signed,  R.  L.  (one  of  the  arbitrators) 

(or  as  the  case  may  be).   §41. 

Attachment. — The  form  of  an  attachment  shall  be  as  follows : — 

county,  ss. 


The  Commonwealth  of  Pennsylvania, 

To  the  Constable  of . 

_We  command  you  that  you  take ,  late  of  your  county  afore- 
said, and  have  him  forthwith  before  A.,  B.,  C,  D.,  &c.,  arbitrators 
(or  referees,  as  the  case  may  be),  appointed  to  hear  and  determine  all 
matters  in  variance  in  a  certain  action,  wherein  E.  F.  is  plaintiff,  and 

G.  H.  defendant,  at  the  house  of ,  in ,  then  and  there 

to  answer  to  such  matters  and  things  as  shall  be  objected  against  him ; 
and  not  to  depart  without  leave. 

Witness  my  hand,  this day  of ,  A.  D. . 

■g' p*  >•  Arbitrators. 
(Or  as  the  case  may  be).     §  42. 

Fines.— 'Referees  or  arbitrators,  as  aforesaid,  or  a  majority  of  them, 
shall  have  power  to  punish,  by  fine,  not  exceeding  twenty  dollars,  all 
persons,  whether  parties,  witnesses,  or  others,  who  shall  be  guilty  of 
disorderly  conduct  in  their  presence,  or  who  shall  insult,  disturb,  or 
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interrupt  the  said  referees  or  arbitrators,  when  in  business,  which  fine 
shall  be  recovered  as  follows :     §  43. 

Certificate. — The  said  referees  or  arbitrators,  or  a  majority  of  them, 
shall  make  out  a  certificate  in  the  following  form,  viz.  • — 

We,  the  undersigned  referees  (or  arbitrators,  as  the  case  may  be), 

do  certify,  that  A.  B.  did,  this  day,  at ,  in  the  county  of—- , 

before  us,  conduct  himself  in  a  disorderly  manner  (or  as  the  case  may 
be),  tending  to  insult,  disturb,  and  interrupt  us  in  the  trial  of  a  certain 
cause,  wherein  C.  D.  is  plaintiff  and  E.  F.  is  defendant,  for  which 

offence  we  have  fined  him,  the  said  A.  B.,  the  sum  of dollars, 

which  sum  you  are  hereby  required  to  collect  according  to  law. 

Witness  our  hands,  this day  of ,  A.  d. . 

Signed,  G.  H.  )  Arbitrators, 

J.  K.  \         or 
L.  M.  )  referees.    §  44. 

The  certificate,  aforesaid,  shall  be  transmitted  to  an  alderman  or 
justice  of  the  peace  of  the  proper  city  or  county,  who  is  hereby 
required  to  make  a  record  thereof,  and  issue  execution  to  collect  the 
same  in  the  manner  that  judgments  under  one  dollar  are  by  law  col- 
lected ;  and  the  sum,  when  collected,  shall  be  paid  by  such  alderman 
or  justice  to  the  county  treasurer,  for  the  use  of  the  county  in  which 
the  offence  may  have  been  committed.     §  45. 

The  prothonotary  of  the  court  in  which  the  suit  shall  be  depending, 
or  any  alderman  or  justice  of  the  peace,  shall  have  power  to  issue  sub- 
poenas for  witnesses  to  appear  before  the  arbitrators.     §  46. 

Rule  to  take  depositions. — It  shall  be  the  duty  of  the  prothonotary 
of  the  proper  court,  on  application  by  either  party,  his  agent  or  attor- 
ney, to  enter  a  rule  to  take  the  depositions  of  aged,  infirm,  going,  or 
absent  witnesses,  or  witnesses  out  of  the  commonwealth,  to  be  read  in 
evidence,  either  before  referees  or  arbitrators,  or  to  the  jury,  in  case 
of  an  appeal  from  an  award  of  arbitrators,  in  the  same  manner,  and 
subject  to  the  same  rules  and  regulations,  as  are  now  observed  in  the 
courts  of  this  commonwealth.     §  47.  « 

Costs. — In  every  case  in  which  application  shall  be  made  by  either 
party,  to  referees  or  arbitrators  for  the  postponement  of  a  meeting  or 
hearing,  it  shall  be  lawful  for  the  said  referees  or  arbitrators,  or  a 
roajority  of  them,  if  satisfied  of  its  justice,  to  require  from  the  party 
making  such  application  the  payment  of  the  costs  of  the  meeting, 
including  the  pay  of  the  arbitrators  and  the  attendance  of  witnesses, 
previous  to  granting  such  application,  according  to  the  practice  of  the 
courts  in  like  cases.'     §  48. 

Every  referee  and  arbitrator  shall  be  entitled  to  receive  the  sum  of 
one  dollar  for  every  day  necessarily  employed  by  him  in  the  hearing 
and  determination  of  the  cause  submitted  to  him.     §  49. 

^  An  appeal  from  an  award  of  arbi-  nal  action  in  the  Common  Pleas,  where 
trators  will  be  quashed,  where  the  ap-  the  amount  is  under  $100,  without  pay- 
pellant  does  not  pay  the  costs  to  the  pro-  ment  of  costs :  Kerbaugh  v.  Curry,  2 
thonotary,  but  gives  an  order  for  them,  Phila.  R..206.  A  corporation  may  also 
which  the  prothonotary  accepts  as  pay-  appeal  from  an  award  of  arbitrators, 
ment :  Bedford  Spring  Co.  v.  Feather-  without  paying  costs :  Borough  of  Potts- 
stone,  17  Leg.  Int.  316.  A  defendant  ville  u.  Curry,  8  Casey  443.  For  further 
may  appeal  from  an  award  in  an  origi-  information  as  to  costs,  see  Vol.  I.  754. 
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Fines  and  penalties. — If  either  party,  his  agent  or  attorney,  or  any 
other  in  his  behalf,  shall,  after  the  appointment  of  any  referee  or  arbi- 
trator, attempt  to  corrupt  or  influence  such  referee  or  arbitrator,  by 
privately  endeavoring,  either  in  conversation,  by  correspondence,  or 
otherwise,  to  bias  his  mind  or  judgment  in  favor  of  such  party,  he 
shall  forfeit  and  pay  a  sum  not  less  than  fifty  dollars,  and  not  more 
than  one  hundred  dollars,  to  be  recovered  by  indictment  in  the  Court 
of  Quarter  Sessions  of  the  proper  county,  one-half  of  which  fine  shall 
be  for  the  use  of  the  prosecutor,  and  the  other  half  for  the  use  of  the 
proper  county,  saving  to  the  other  party  his  right  to  recover  such  dam- 
ages as  he  may  have  sustained.     §  50. 

If  any  referee  or  arbitrator  shall,  directly  or  indirectly,  take  or 
receive  any  gift  or  gratuity  whatever,  from  either  party  in  the  cause, 
or  from  any  person  in  his  behalf,  to  find  an  award  in  his  favor,  or  in 
consideration  of  having  found  such  award,  such  referee  or  arbitrator 
shall  forfeit  and  pay  ten  times  the  value  of  the  thing  so  taken,  one- 
half  to  the  commonwealth  and  the  other  half  to  the  person  that  will 
sue  for  the  same,  and  shall  also  be  liable  to  prosecution  by  indictment, 
as  for  a  misdemeanor :  Provided,  That  nothing  herein  contained  shall 
debar  the  party  aggrieved  of  his  action  to  recover  the  damages  he 
shall  sustain,  in  all  cases  where  the  penalty  aforesaid  shall  be  reco- 
vered at  the  suit  of  another  person.     §  51. 

The  fees  to  be  allowed  to  constables  and  other  persons,  for  services 
performed  in  pursuance  of  the  provisions  of  this  act,  shall  be  the  same 
as  the  fees  allowed  by  law  for  similar  services,  and  the  like  penalty 
shall  be  inflicted  for  neglect  of  duty  as  in  other  cases.'     §  52. 

All  fines  and  forfeitures  incurred  under  any  of  the  provisions  of  this 
act  shall,  unless  it  be  otherwise  provided,  be  sued  for  before  an  alder- 
man or  justice  of  the  peace,  in  the  same  manner  that  debts  of  equal 
amount  are  recoverable.     §  53. 

^  A  plaintiff  in  an  award  has  no  right  defendant,  and  put  on  record,  does  not 

to  receive  from  the  defendant  the  costs  discharge  the  defendant,  and  execution 

and  fees  of  the  officers;  and  a  receipt  for  therefore  may  be  issued   against  him: 

the  same  given  by  the  plaintiff  to  the  Ellsbre  v.  Ellsbre,  4  Casey  172. 
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This  is  the  form  of'action  employed  where  the  constructive  presence 
in  court  is  to  be  obtained  of  the  person  of  a  foreign  debtor  by  means 
of  attaching  his  goods  in  the  possession  of  a  third  party  termed  the 
garnishee  ;  ^  or,  in  other  words,  the  difference  between  a  foreign  attach- 
ment and  a  strictly  personal  action  is  simply  this,  that  whereas  in  the 
latter  the  property  of  the  defendant  can  only  be  attached  ultimately 
after  summons  or  citation  against  his  person  in  the  first  instance, — in 
the  former,  viz.,  in  foreign  attachment,  his  property  itself  is  taken  and 
sequestered  in  the  first  instance,  to  await  the  progress  of  the  suit  and 
to  abide  the  judgment,  and  herein  also  lies  its  distinction  from  proceed- 
ings purely  m  rem.  Under  our  statutes  it  is  the  equivalent  of  a  sum- 
mons for  the  commencement  of  a  personal  action.  A  seizure  of  the 
defendant's  goods  is  contemplated  simply  as  a  mode  of  compelling  his 
appearance,  and  the  effect  of  all  judgments  in  attachments,  whether 
against  the  defendant  or  his  garnishees,  is  limited  to  such  property  as 
belongs  to  the  defendant.^ 

It  is  the  remedy  against  debtors  who  are  non-residents  in  the  com- 
monwealth and  are  absent,  whereas  domestic  attachment  is  a  remedy 
against  resident  debtors  absenting  or  concealing  themselves.* 

Having  inherited  from  England  this  form  of  action,  with  it  came  the 
intricate  practice  in  regard  to  the  personal  arrest  of  the  garnishee,  and 
the  consequent  special  bail,  &c.  But  having  by  Act  of  July  12th 
1842  annulled  imprisonment  for  debt  on  original  and  mesne  process, 
the  practice  thereanent  was  swept  away  with  it  as  far  as  it  concerns 
this  action  (except  in  certain  cases  to  be  hereafter  mentioned),  and  in 
a  concise,  practical  treatise,  like  the  present,  it  need  demand  no  further 
attention. 

It  is  not  proposed  in  this  chapter  to  consider  the  theory  of  the  law 
of  foreign  attachment,  but  the  practice.  For  the  former  we  refer  the 
student  to  Sergeant's  volume  on  the  subject,  published  as  long  ago  as 
1840,  and  than  which  we  know  of  no  more  recent  treatise. 

The  practice  may  be  divided  naturally  into  two  sections : 

First.  Proceedings  up  to  judgment  against  the  defendant  at  the  third 
term. 

Second.  Proceedings  against  the  garnishee,  and  final  execution 
against  the  attached  property. 


'  From  Norman  French  garnir,  Ang. 
Sax.  warnian,  German  warnen,  to 
warn. 


'  Megee  v.  Beirne,  3  Wright  62. 
'  Fuller  V.  Brjan,  8  Harris  144. 
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SECTION    I. 

PROCEEDINGS  TO  JUDGMENT  AGAINST  THE  DEFENDANT. 

1.  The  plaintiff's  attorney  prepares  his 
Prwcipe  for  the  Writ, 
according  to  the  nature  and  position  of  the  property  or  funds  to  be 
attached,  thus : — 

A.  B.| 

V.     \  In  the  Court  of  Common  Pleas  of county. 

Issue  writ  of  Foreign  Attachment  in  Case  [or  I)ebt.'\  Returnable 
at  next  term  [or  on  the  first  Monday  of .] 

Bail  in dollars  required. 

Attach  goods  and  chattels,  moneys,  rights,  credits,  and  effects,  lands 
and  tenements  of  the  defendant  in  the  hands,  possession,  or  custody  of 
B.  F.,  and  summon  him  as  garnishee. 

H.  J.,  Attorney  for  Plaintiff. 

To  the  Prothonotary.  -  November  — ,  a.  d.  18 — . 

Thus,  property  belonging  to  the  defendant,  not  possessed  by  any  per- 
son, nor  in  the  hands  of  any  one  who  could  be  made  garnishee,  may 
be  directed  to  be  attached,  together  with  other  property,  in  the  hands 
of  or  held  by  a  garnishee.  Likewise,  several  garnishees  who  jointly 
hold  the  same  property  or  effects  of  the  defendant,  or  have  each  sepa- 
rate property  of  his  in  their  hands,  may  be  directed,  in  the  prcecipe, 
to  be  joined  in  the  same  writ  of  foreign  attachment. 

A  debt  due  to  a  non-resident  is  liable  to  a  foreign  attachment  when 
the  debtqr  is  within  reach  of  our  process.  But  a  mere  contract  by  a 
non-resident  to  sell  property  for  a  certain  price  to  a  person  within  our 
jurisdiction  is  not  such  a  debt,  for  the  debt  is  not  created  until  the 
contract  is  executed  by  the  vendor.' 

Considerations  of  public  policy  require  that  money  in  the  hands  of 
public  officers  appointed  by  law,  such  as  sheriffs,  prothonotaries,  and 
other  depositaries,  should  not  be  subject  to  attachment  whilst  in  ousto- 
dia  legis.^ 

But  money  in  the  hands  of  an  attorney  at  law  is  excepted  from  the 
foregoing  rule.^  ^ 

The  sheriff,  when  the  writ  is  lodged  with  him,  is  of  course  to  take 
his  instructions  from  it.  Accordingly  the  plaintiff's  attorney  sees  that 
a  description  of  the  specific  effects  or  property  to  be  attached  is  en- 
dorsed by  the  prothonotary  on  the  writ,  together  with  the  amount  of 
bail.  But  other  effects  and  property,  if  shown  to  the  sheriff,  may  be 
attached  by  him,  although  not  so  noted  on  the  back  of  the  writ.  And 
he  may  also  summon  as  garnishees  the  persons  who  hold  or  possess 
such  other  property,  or  any  effects  of  the  defendant,  though  not  named 
in  the  prcecipe  or  writ. 

In  the  case  of  other  personal  property  to  be  attached,  as  e.  g.  a 
vessel  or  stock  in  an  incorporated  company,  the  form  of  the  memoran- 

'  Furness  v.  Smith,  6  Casey  520.  v.  Bollman,  4  "W.  &  S.  344. 

2  Koss  V.  Clarke,  1  Dallas  354 ;  Corbya         '  Kiley  v.  flirst,  2  Ban  346. 
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dum  to  be  inserted  in  the  prmcipe,  and  to  be  endorsed  on  the  writ  by 
the  prothonotary  for  the  guidance  of  the  sheriff,  would  be  : — 

Sheriff  to  attach  the  ship  A ,  now  lying  in  the  Delaware  river, 

at  the  foot  of  South  street,  her  tackle,  apparel,  and  furniture ;  and 
summon  B C (^the  consignee)  as  garnishee. 

Sheriff  to  attach  one  hundred  shares  of  the  capital  stock  of  the 
Bank  of  Blankville,  standing  in  the  name  of  the  defendant,  and  sum- 
mon the  president,  directors,  and  company  thereof  as  garnishees. 

In  regard  to  the  form  of  this  memorandum,  where  real  estate  is  to 
be  attached,  it  might  be  as  follows  : — 

Sheriff  to  attach  a  three-story  brick  house  and  back  buildings,  and 
the  lot  of  ground  whereon  the  same  are  erected,  situate  on  the  west 
side  of  Blank  street,  below  Dash  street,  No.  000,  in  the  city  of  Phila- 
delphia, and  summon  D E (^the  occupier)  as  garnishee. 

But  a  more  particular  description,  according  to  the  deed,  if  on 
record,  by  metes  and  bounds,  is  in  practice  furnished  to  the  sheriff  by 
the  plaintiff's  attorney,  on  lodging  with  him  the  writ,  or  soon  after. 

It  may  happen  that  the  title-deeds  are  not  recorded,  nor  within  the 
reach  of  the  plaintiff;  in  such  a  case  he  may  find  it  convenient  to 
summon  the  tenants  or  agent  of  the  defendant  as  garnishee,  for  the 
purpose  of  propounding  interrogatories  to  them  in  relation  to  the  de- 
fendant's possession,  and  their  agency  or  tenancy  of  the  property. 

It  is  important  to  note  that  it  must  appear  from  the  sheriff's  return 
that  the  tenant  in  possession  holds  under  the  defendant  in  the  attach- 
ment.^ 

2.  Writs  of  Foreign  Attachment. 

The  form  of  this  writ  is  as  follows  :^ — 

[l.  S.j         county,  ss. 

The  Gommonwealth  of  Pennsylvania, 

To  the  Sheriff  of  said  county,  greeting : 

We  command  you  that  you  attach ,  late  of  your  county,  by 

all  and  singular  his  goods,  chattels,  lands,  and  tenements,  in  whose 
hands  or  possession  soever  the  same  may  be,  so  that  he  be  and  appear 

before  our  court  of ,  to  be  holden  at ,  in  and  for  said 

county,  on  the_ day  of  next,  there  to  answer  

of  a  plea  [setting  forth  briefly  the  cause  of  action  or  complaint^,  and 
have  you  then  and  there  this  writ.     Witness,  &c. 

The  45th  section  of  the  same  actwhich  prescribes  tbi's  writ,  directs 
that  in  every  writ  of  foreign  attachment  there  shall  be  contained  a 
clause  commanding  the  officer  to  summon  all  persons  in  whose  hands  or 
possession  goods  or  chattels  may  be  attached,  to  appear  at  the  day  and 
place  mentioned,  to  answer  what  shall  be  objected  against  them,  and 
abide  the  judgment  of  the  court  therein.^ 

By  a  subsequent  act  carriers  cannot  be  made  garnishees  with  respect 
to  goods  in  transitu.^ 

There  is,  however,  "  no  Act  of  Assembly  which  enables  a  party  to 
garnish  a  foreign  corporation  in  a  suit  against  a  third  person."* 

'  Hayes  v.  Gillespie,  11  Casey  155.         Dig.  492,  pi.  5,  Pamph   L  '213 
D  ':f^t-  "^.n?"'/^  i""^   ^^^^'  ^   '^^'  Sharswood,  J.,  m  Barron  v.  Morri- 

3  D    F^^^'  FL  ^'  ,^'^"P''-  ^-  ^^^-         «o°'  D'^«-  8tli  1849 ;  Christmas  v.  Biddle, 
Purd.  Dig.  492,  pi.  4.  i  Harris  223. 

*  Act  of  12tli  of  April  1855,  i  1,  Purd. 
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Nor  can  a  municipal  corporation  be  made  garnishee  either  In  foreign 
or  execution  attachment.' 

Although  a  foreign  attachment  lies  against  a  corporation,  incorpo- 
rated by  the  laws  of  another  State.^ 

By  the  70th  section,  it  is  provided  that,  in  all  cases  where  two  or 
more  persons  are  jointly,  but  not  severally,  liable  to  the  suit  of 
another,  if  one  or  more  such  persons  are  liable  to  process  of  attach- 
ment, and  another  or  others  of  them  are  not  liable  to  such  process, 
the  plaintiff  may  sue  out  and  prosecute  a  writ  of  attachment  and 
summons,  in  the  following  form,  to  wit: — 

[l.  s.]  county,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  Sheriff  of  said  County,  greeting : 

We  command  you  that  you  summon ,  so  that  they  and  every  of 

them  be  and  appear  before  our  court  of ,  to  be  holden  at , 

in  and  for  said  county,  on  the  • day  of  next,  there  to 

answer of  a [setting  forth  briefly  the  cause  of  action 

or  complaint,  as  in  the  prcecipe^  ;  and  that  you  attach ,  late  of 

your  county,  by  all  and  singular  his  goods  and  chattels,  in  whose 
hands  or  possession  soever  the  same  may  be  found  ;  and  also  that  you 
summon  the  person  and  persons,  and  every  of  them,  in  whose  hands 

the  goods  or  effects,  or  any  of  them,  of  the  said  may  be  found, 

so  that  they  be  and  appear  before  the  said  court,  at  the  day  and  place 
aforesaid,  to  answer  what  shall  be  objected  to  them,  and  abide  the 
judgment  of  the  court  in  the  premises,  and  have  you  then  there  this 
writ.     Witness,  &c.^ 

As,  in  a  case  against  two  or  more  jointly  liable  defendants,  insti- 
tuted under  this  section,  there  would  be  an  action  pending  against  a 
non-resident  and  a  resident  defendant  at  the  same  time,  the  practice 
to  be  pursued  therein  will  be  detailed  in  the  latter  part  of  the  present 
section  of  this  chapter.'' 

3.  Service  of  the  Writ  by  the  Sheriff. 

The  plaintiff,  with  his  sureties,  proceeds  to  the  office  of  the  sheriff, 
to  whom  he  delivers  the  writ.  This  officer  invariably  demands  secu- 
rity from  the  plaintiff  for  indemnity  against  risk,  even  in  cases 
wherein  he  is  to  attach  funds  or  effects  in  the  possession  of  the  plain- 
tiff himself.  This  is  effected  by  the  execution  of  an  attachment-bond, 
with  one  or  more  sureties,  at  the  pleasure  of  the  sheriff,  who  likewise 
prepares  the  bond  for  their  execution.  The  fees  for  the  service  and 
the  instrument  are  to  be  paid  in  advance. 

At  common  law,  the  sheriff  had  a  right  to  indemnity  before  seizing 
goods  on  an  execution,  where  the  defendant's  property  in  them  is  dis- 
puted ;  and  this  principle  extends  to  seizures  under  a  foreign  attach- 
ment or  an  execution  attachment,  so  as  to  protect  the  sheriff,  and 
through  him,  the  garnishee,  where  the  shieriff  makes  him  his  bailee 
pending  the  process.  The  plaintiff  and  the  sheriff  cannot  by  mere 
copy  service  of  the  writ  escape  the  risks  of  the  attachment  and  throw 
them  upon  the  garnishee,  by  requiring  him  to  retain  the  goods,  when 

•  City  of  Erie  v.  Knapp,  5  Casey  173.  '  Act  13th  of  June  1836,  Purd.  Dig. 

'  Bushel  V.  Commonwealth  Ins.  Co.,     496,  pi.  34,  Pamph.  L.  585. 
15  S.  &  R.  173.  *  Vide  post,  841. 
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the  title  to  them  is  in  dispute.  A  garnishee  in  whose  possession  cer- 
tain bales  of  wool  were  attached,  notified  the  sheriff  that  they  were 
claimed  as  the  property  of  another  person.  The  sheriflf  demanded 
indemnity  from  the  plaintiif,  and,  upon  its  being  refused,  gave  notice 
to  the  garnishee  that  he  had  no  claim  on  the  goods.  It  was  held,  in  a 
scire  facias  by  the  plaintiffs  against  the  garnishee,  that  defendants 
were  not  liable  as  bailees  of  the  sheriff.' 

The  service  or  execution  of  the  process  thus  in  the  possession  of  the 
sheriff,  is  made  by  him  under  the  direction  of  the  48th,  49th,  50th, 
and  51st  sections  of  the  Act  of  1836,  in  the  following  manner: — 

He  shall  go  to  the  person  in  whose  hands  or  possession  the  defend- 
ant's goods  or  effects  are' supposed  to  be,  and  then  and  there  declare, 
in  the  presence  of  one  or  more  credible  persons  of  the  neighborhood, 
that  he  attaches  the  said  goods  or  eflfects.     §  48. 

I.  If  the  attachment  be  levied  on  houses,  other  buildings,  or  lands, 
it  shall  be  the  duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with  the 
tenant  or  other  person  in  actual  possession,  holding  under  the  defend- 
ant in  the  attachment,  and  to  summon  him  as  garnishee.^ 

II.  If  there  be  no  person  in  actual  possession  as  aforesaid,  the 
sheriff  shall  publish  a  copy  of  the  writ,  for  six  weeks,  in  one  news- 
paper printed  in  the  county,  if  there  be  one,  otherwise  in  one  news- 
paper published  nearest  to  the  land  attached  ;  and  such  writ  shall  also 
be  published  in  one  or  more  newspapers  of  the  city  of  Philadelphia, 
or  elsewhere,  as  the  court,  if  in  session,  or  a  judge  thereof,  in  vaca- 
tion at  the  time  of  issuing  the  same,  having  reference  to  the  supposed 
place  of  residence  of  the  defendant,  shall  direct. 

III.  If  the  attachment  be  levied  on  a  rent-charge,  it  shall  be  the 
duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with  the  owner  of  the 
messuage,  lot,  or  land,  out  of  which  such  rent  shall  issue,  or  upon 
which  the  same  shall  be  charged ;  or,  if  such  owner  shall  not  reside 
within  the  county,  upon  the  tenant  or  other  person  in  possession  of 
such  messuage,  lot,  or  land,  and  in  either  case  to  summon  such  person 
as  garnishee. 

IV.  In  all  other  cases  of  incorporeal  hereditaments,  the  attachment 
shall  be  executed  by  leaving  a  copy  of  the  writ  with  the  person  or 
persons  who  may  be  liable  to  the  payment  of  money  to  the  defendant, 
or  who  may  be  charged  with,  or  otherwise  liable  to  the  defendant  in 
respect  of  such  hereditament;  and  if  there  be  no  such  person,  by 
publication,  as  directed  in  the  case  of  houses  or  lands  of  which  there 
shall  be  no  person  in  possession  as  aforesaid. 

To  the  above  provisions  another^  was  added,  whereby  all  writs  of 
foreign  attachment  against  defendants  who  are  mortgagees  and  judg- 
ment-creditors, whose  debtors  by  judgment  or  mortgage  are  non- 
residents and  cannot  be  personally  served  with  notice  or  process  as 
garnishees,  shall  and  may  be  executed  by  attaching  or  levying  the 
same  on  the  lands,  tenements,  and  hereditaments  upon  which  the  said 
judgments  or  mortgages  are  liens  or  encumbrances,  in  the  same  man- 
ner as  such  writs  may  now  by  law  be  executed  upon  the  lands  and 
tenements  of  the  defendants  therein ;  and  such  writs,  after  such  exe- 

•  Sbriver  et  cd.  v.  Harbaugh,  1  Wright         »  Act  8th  May  1855,  i  3,  Purd    Die 

399-„  _.,,      .     „^         ,^^  493,  pi.  10,  Pamph.  L.  532.  "      ^' 

'  Hayes  v.  Gillespie,  11  Casey  155. 
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cution,  shall  bind  the  rights  and  interests  of  such  mortgagors  or  iudcr- 
ment-creditors,  and  shall  operate  as  a  stay  of  proceedings  upon  safd 
judgments  and  mortgages,  until  said  attachments  are  dissolved  or 
otherwise  legally  disposed  of;  and  upon  final  recovery  by  the  plaintiff 
in  such  attachment,  it  shall  be  lawful  for  the  courts  having  jurisdiction, 
to  subrogate  the  plaintiffs  in  said  attachments  to  the  rights  of  said  mort^ 
gagees  or  judgment-creditors  until  they  shall  have  received  satisfaction 
of  their  respective  debts  :  Provided,  That  before  such  abrogation  shall 
be  made,  the  plaintiff  in  such  aitachment  shall  be  required  to  give  the 
same  security  that  is  now  by  law  required  to  be  given  before  execution 
is  issued  upon  judgments  in  foreign  attachments. 

The  goods  and  effects  of  the  defendant  in  the  attachment  in  the 
hands  of  the  garnishee,  shall,  after  such  service,  be  bound  by  such 
■writ,  and  be  in  the  officer's  power,  and  if  susceptible  of  seizure  or 
manual  occupa,tion,  the  officer  shall  proceed  to  secure  the  same,  to 
answer  and  abide  the  judgment  of  the  court  in  that  case,  unless  the 
person  haying  the  possession  thereof  will  give  security  therefor.' 

In  foreign  attachment  the  first  thing  is  to  "  serve'"  the  property,  the 
next  the  person  in  whose  hands  it  is  found ;  but  such  attachment  may 
be  well  executed  when  the  officer  is  prevented  by  fraud  or  force  from 
getting  at  the  property.  There  must  be  an  actual  seizure  of  the  goods 
intended  to  be  attached.^ 

Every  writ  of  attachment  executed  upon  real  estate  shall  bind  the 
same,  as  against  purchasers  and  mortgagees,  from  the  time  of  the 
execution  thereof;  and  it  shall  be  the  duty  of  the  sheriff  to  file  in  the 
office  of  the  prothonotary  of  the  court  a  description  of  the  property 
attached,  within  five  days  after  he  shall  have  made  the  attachment, 
which  description  shall  be  entered  by  the  prothonotary  upon  his  docket, 
and  the  names  of  the  parties,  with  the  date  of  the  execution  of  the 
writ,  and  the  amount  of  bail  required,  shall  also  be  entered  by  him 
upon  his  judgment  docket.     §  51. 

After  the  execution  of  any  writ  of  foreign  attachment  upon  the 
lands  and  tenements  of  the  defendant,  or  upon  lands  held  by  the  lien 
of  any  judgment  or  mortgage  owned  by  the  defendant  as  provided  in 
the  3d  section  of  this  act,*  it  shall  be  lawful  for  any  court,  if  in 
session,  or  any  judge  in  vacation,  upon  petition  and  affidavit,  in  the 
usual  form,  of  the  plaintiff,  or  some  one  in  his  behalf,  to  award  and 
allow  a  writ  of  estrepement,  to  stay  waste  upon  all  such  lands  and 
tenements,  as  in  other  cases.^ 

Other  provisions  in  relation  to  rents  accruing  from  tenants  are  made 
in  the  subsequent  sections.  Thus,  by  the  65th,  66th,  and  67th  sec- 
tions, in  every  case  of  a  writ  of  attachment  executed  upon  land,  which 
shall  have  been  demised  for  years  or  otherwise,  with  a  reservation  of 
rent,  the  delivery  of  a  copy  of  the  writ  of  attachment  to  the  tenant 
has  the  effect  of  sequestering  in  the  hands  of  the  tenant  all  such  sums 

'  If  the  defendant  is  sued  for  his  pri-         ^  Pa.  R.  R.  Co.  ».  Pennock,  1  P.  F. 

vate  debt,  and  the  attachment  is  levied  Smith  244.     See  also  in  reference  to  at- 

on   partnership    effects,    the    sheriff    is  tachment   and   its  original   meaning,  a 

bound  to  take  them  into  his  custody  till  citation  from  8  Conn.  832,  in  this  same 

security   be    given :     Morgan    v.   Wat-  case,  p.  253. 

mough,  Dec.  T.  1839,  S.  C.  Pa.,  quoted         '  Purd.  Dig.  493,  pi.  10,  quoted  above. 
Serg.  on  Att.  16,  2d  ed. ;  Act  13th  June         *  Act  8th  of  May  1855,  |  4,  Pamph. 

1836,  I  50.  L.  533. 
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or  amount  of  rent  as  are  due  at  the  time  of  the  execution  of  the  writ, 
or  shall  accrue  until  execution  against  the  garnishee,  unless  the  attach- 
ment be  sooner  dissolved.'  The  court  also  may,  at  any  time  after  the 
return  of  the  attachment,  on  application  by  the  plaintiif,  and  affidavit' 
of  a  just  cause  of  action,  issue  a  writ  to  the  sheriff,  requiring  him  to 
collect  and  recover  from  the  tenant  of  the  premises  all  such  rent  as 
shall  have  accrued  at  the  time  of  the  execution  of  the  writ  of  attach- 
ment, or  may  accrue  thereafter,  until  the  further  order  of  the  court  ;^ 
and  the  sheriff  or  other  officer  shall,  Isy  virtue  of  such  writ,  proceed 
from  time  to  time  to  recover  such  rents  in  like  manner  and  with  like 
powers  as  are  or  shall  be  possessed  by  a  landlord  under  the  laws  of 
this  commonwealth  ;  and  it  is  made  his  duty  forthwith,  on  the  receipt 
of  any  moneys  arising  from  the  recovery  of  such  rents,  to  bring  the 
same  into  court.' 

In  the  execution  of  the  writ,  although  the  form  of  the  writ  is  always 
the  same,  different  modes  of  serving  it  are  adopted,  suited  to  different 
cases.^ 

1.  Where  the  property  is  not  in  the  hands  of  any  person  or  persons, 
as,  for  example,  where  a  person  who  may  be  an  object  of  a  foreign 
attachment,  has  goods  locked  up  in  a  house  or  warehouse,  and  there  is 
no  person  claiming  or  in  possession  of  them,  nor  any  one  directed  to 
be  summoned  as  garnishee :  in  this  case  the  officer  takes  them  into  his 
own  custody,  to  abide  the  judgment  of  the  court,  and  specifies  the 
particular  property  attached,  in  his  return  to  the  court.* 

Tinder  the  Custom  of  London,  from  which  this  form  of  action  derives 
its  origin,  there  is  a  particular  mode  of  proceeding  in  such  cases, 
termed  sequestration,  in  the  book  entitled  Privilegium  Londini.^ 

2.  Where  there  is  specific  property  of  the  defendant  in  the  hands 
or  possession  of  any  person  or  persons,  which  is  capable  of  seizure, 
the  officer  is  authorized  to  take  it  into  his  own  custody  and  secure  it 
to  abide  the  judgment  of  the  court,  unless  such  person  will  give  secu- 
rity therefor,  in  which  case  he  is  entitled  to  retain  it.  And  such  per- 
son is,  in  either  case,  to  be  summoned  as  garnishee. 

The  return  of  the  officer  is,  in  such  case,  that  he  has  attached  the 
defendant  by  certain  property,  and  summoned  certain  persons,  men- 
tioning them  by  name,  as  garnishees. 

It  seems  that  the  officer  ought,  in  such  case,  to  specify  the  property 
attached,  or  for  which  security  was  given,  in  his  return.  For  it  is  said 
that  if  an  attachment  be  made  of  jewels,  either  in  a  man's  own  hands 
or  in  a  third  party's  hands,  it  ought  to  be  returned  so  upon  the  record.' 

There  can  be  no  difficulty  in  the  service  of  the  writ  in  this  case, 
where  the  property  is  shown  to  the  officer,  and  is  admitted  by  the  per- 
son in  possession  to  be  the  property  of  the  defendant  in  the  attachment, 
as  alleged  or  supposed  by  the  plaintiff. 

An  attachment  may  be  well  executed  when  the  officer  is  prevented 
by  fraud  or  violence  from  getting  at  the  property,  and  in  such  cases 
the  return  should  show  the  facts,  and  that  the  officer  has  attached  as 

'  Act  of  ISth  June  1836,  I  65  ;  Purd.         *  Ibid.  18 
Dig.  495,  pi.  28.  e  p^iy.  Lo„a.  281. 

[  \^^-'  \  f-  '  Priv-  Lond.  267,  quoted  by  Mr.  Ser- 

» Ibid.,  §  67.  geant. 

*  Serg.  on  Att.  17-18,  2d  ed. 
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nearly  as  possible  according  to  the  requirements  of  the  statute.'  These 
and  other  circumstances  are  subsequently  to  be  examined  into  and 
decided  upon  by  interrogatories  or  by  evidence  on  trial.  In  these 
instances  the  officer  would  not  be  bound  to  take  possession  or  security 
from  the  garnishee,  though  the  property  is  shown  to  him  by  the  plain- 
tiff, unless  on  the  ground  of  adequate  security  given  to  him  by  the 
plaintiff,  to  indemnify  and  save  him  harmless.^  j 

Where  the  sheriff  takes  specific  goods,  he  must,  by  the  above-men- 
tioned Acts  of  Assembly,  keep  them  to  abide  the  judgment  of  the  court. 
He  ought  not  to  deliver  them  to  the  plaintiff.  If  he  do,  on  a  promise 
to  save  him  harmless,  it  has  been  held  that  such  promise  is  void  in  law, 
and  he  cannot  recover.^ 

On  attachment  of  goods,  the  officer  cannot  legally  continue  in  pos- 
session of  the  defendant's  house,  or  keep  the  goods  therein  for  a  long 
and  unreasonable  time,  but  must  remove  them  to  a  place  of  safe  cus- 
tody, else  he  is  a  trespasser  ab  initio.'^ 

3.  Where  the  property  is  incapable  of  seizure,  as  where  it  is  a  debt, 
&c.,  or  where  there  is  at  the  time  only  an  expectation  of  property 
coming  into  the  hands  of  the  garnishee  after  the  service  of  the  writ, 
the  usual  practice  is  merely  to  serve  a  copy  of  the  writ  of  attachment 
on  the  person  named  as  garnishee,  with  notice  annexed  by  the  officer, 
that,  by  virtue  of  the  writ,  of  which  that  is  a  copy,  he  attaches  all 
and  singular  the  goods  and  chattels  of  the  defendant  in  his  hands  or 
possession,  and  summons  him  as  garnishee ;  in  which  case  the  return 
of  the  officer  is  in  the  same  general  terms,  leaving  the  existence,  na- 
ture, extent,  and  liability  of  the  property  to  be  developed  in  the  subse- 
quent proceedings  by  interrogatory  or  by  evidence  on  the  trial.  But, 
by  the  Act  of  1836,  §  50,  it  seems  the  goods  and  effects  of  the  defendant 
in  the  attachment  are,  after  such  service,  bound  by  the  writ,  and  are 
in  the  officer's  power. 

If  the  writ  of  foreign  attachment  command  the  sheriff  to  attach  the 
property  of  the  defendant  in  the  hands  of  A.,  and  also  of  A.  and  B., 
trading  under  the  firm  of  A.  &  Co.,  and  the  sheriff  return:  attached 
as  commanded,  and  summoned  A.  and  B.  as  garnishees,  the  court  will 
not  quash  the  return  because  it  is  vague  and  ambiguous,  but  will  per- 
mit the  sheriff  to  amend  it.° 

A  foreign  consul  summoned  as  garnishee  in  a  State  court  has  no 
privilege  against  the  process  by  virtue  of  his  office,  or  exclusive  status 
in  a  Federal  court,  and  cannot  therefore  set  aside  the  service." 

There  is  no  Act  of  Assembly  which  enables  a  party  to  garnish  a 
foreign  corporation  in  a  suit  against  a  third  person.' 

4.  Return  of  the  Writ;  Rule  to  show  cause  why  the  Attach- 
ment should  not  be  dissolved. 

The  sheriff  having  executed  the  writ,  endorses  his  return  thereon, 
and  on  the  return-day  delivers  it  back  to  the  prothonotary. 

As  the  45th  section  of  the  Act  of  1836  directs  that  in  every  writ  of 
attachment  shall  be  a  clause  commanding  the  officer  to  summon  all 

'  Penna.  R.  R.  Co.  v.  Pennook,  1  P.  1218. 

F  Smith  244.  '  Maris  v.  Schermerhorn,  3  Wh.  13. 

'  ■'  Serg.  on  Att.  19.  ^  2  Miles  242.                                     _ 

=  R.  Uro.  Eliz.  230 ;  Mead  v.  Bygott.  '  Sharswood,  J.,  in  Barren  v.  Morn- 

*  Reed  v.  Uai-rison,   2  W.  Bl.  Rep.  sen,  Dec.  8th  1849.               > 


832  FOREIGN   ATTACHMENT. 

persons  in  whose  possession  goods  and  chattels  may  be  attached,  to 
appear  before  the  court,  at  the  day  mentioned  in  the  writ,  to  answer 
and  abide  the  judgment, — at  the  return  of  the  writ  of  attachment  the 
garnishee  ought,  in  obedience  to  the  summons,  to  enter  an  appearance, 
though  there  are  not,  immediately,  proceedings  against  him.  This 
appearance  is  by  attorney.' 

Whereupon  the  defendant's  or  garnishee's  attorney,  as  it  may  hap- 
pen, applies  to  the  court,  by  motion,  for  a  rule  on  the  plaintiff  to  show 
cause  of  action,  and  why  the  foreign  attachment  should  not  be  dis- 
solved. This  rule  is  granted,  of  course,  returnable  at  a  certain  day, 
which  the  court  fixes,  and  is  put  down  on  the  motion-list  for  that  day. 
When  called,  the  plaintiff  must  be  prepared  with  his  afiSdavit  of  the 
cause  of  action.  If  that  be  sufficient,  and  the  court  approve  of  the 
amount  of  bail  demanded  (if  it  do  not  it  will  prescribe  the  amount), 
the  rule  will  be  discharged,  and  bail  absolute  must  be  given,  before 
any  dissolution  of  the  attachment  can  be  had.  Should,  on  the  other 
hand,  the  affidavit  be  held  insufficient  (and  supplementary  affidavits  are 
not  permitted),^  the  court  will  make  the  rule  absolute,  and  the  attach- 
ment will  be  dissolved. 

In  the  application  for  this  rule,  two  important  matters  must  be  ad- 
verted to,  viz. :  the  time  for  it,  and  to  whom  to  be  made.  It  should 
be  asked  for  in  a  reasonable  time  (the  first  term,  if  possible)  ;  and  of 
the  court,  not  of  a  judge. 

In  a  foreign  attachment  in  the  Supreme  Court,  returnable  to  Decem- 
ber Term  1805,  returned  by  the  sheriff  "  attached,"  an  application  for 
this  rule  was  made  at  March  Term  1806,  on  behalf  of  the  defendants, 
who  were  said  to  reside  at  a  great  distance. 

The  court  granted  the  rule  to  show  cause ;  and  afterwards,  at  the 
same  term,  the  rule  was  made  absolute.^ 

In  a  subsequent  case,  in  the  Supreme  Court,  the  writ  of  foreign 
attachment  was  returnable  to  July  Term  1811 ;  and  a  motion  to  dissolve 
it,  made  on  the  first  day  of  December  Term  following,  was  allowed,  on 
the  ground  that  July  Term  lasted  but  one  day,  and  was  held  only  for 
the  purpose  of  receiving  returns,  not  being  generally  considered  as  a 
meeting  of  business.* 

A  rule  to  show  cause  was  granted  at  December  Term  1803,  in  a 
foreign  attachment  to  March  Term  1803  ;  and  it  is  intimated  by  the 
court,  that  if  a  foreign  attachment  were  levied,  which  was  wholly  un- 
warranted, of  which  the  defendant  had  no  notice  till  judgment  was 
entered,  and  he  immediately  applied  to  the  court,  redress  would  be 
granted.' 

A  single  judge  cannot  exercise  the  power  of  dissolving  an  attach- 
ment for  want  of  sufficient  cause  of  action,  though  he  constantly  exer- 
cises that  of  ordering  common  bail  on  a  capias.  This  power  of  dis- 
solving a  writ  of  attachment  resides  only  in  the  court  from  which  it 
issues.' 


A  foreign  attachment  may  be  dissolved  because  it  issued  irregularly. 

'  Serg.  on  Att.  21.  «  Kearney  v.   McCulloush    5   Binn 

»  Eldridge  «.  Robinson,  4  S.  &  R.  548.  389.  ^^^uaougn,   o   jimn. 

^  Mills  &  Fra?er  v.  McFarland,  et  al,         ^  Penman  v.  Gardiner  4  Yeates  6 

Sup.  Co.  Penn.  to  Dec.  Term  1805,  MS. ;         «  Vienne  v.  McCarty,  in  note,  1  Dallas 

Serg.  on  Att.  143,  2d  edit.  155  ;  Miltenberger  v.  Lloyd,  2  Dallas  79 
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As  where  the  defendant  was  not  an  object  of  the  foreign  attachment 
laws.* 

Where  the  property  was  not  liable  to  a  foreign  attachment.^ 

And,  in  this  case,  the  attachment  was  dissolved  on  both  these  grounds, 
several  terms  after  that  to  which  the  attachment  was  returnable,  and 
after  judgment  (it  seems  against  the  defendant).^ 

So  it  was  dissolved  on  motion,  because  the  court  had  not  juris- 
diction.'' 

The  court  will  inquire  into  the  cause  of  action  on  a  foreign  attach- 
ment, in  the  same  manner  as  on  a  capias,  where  the  defendant's  person 
is  taken  into  custody .° 

The  reason  of  inquiry  into  the  cause  of  action  on  writs  issued  against 
the  person  is,  to  prevent  a  vexatious  plaintiff  from  imprisoning  the 
body  of  the  defendant  without  cause.  In  the  case  of  attachments, 
although  the  reason  may  not  be,  perhaps,  so  forcible,  the  personal 
liberty  of  the  defendant  being  more  precious  than  his  property,  yet  the 
abuse  of  the  process  of  the  law  may  be  as  great,  and  the  necessity  of 
providing  against  a  wanton  and  groundless  seizure  of  the  defendant's 
effects  as  obvious.  In  the  case  of  specific  articles  attached,  a  stranger's 
ship  or  other  effects  may  be  taken  out  of  his  hands,  and  detained  for 
such  a  length  of  time  as  to  ruin  his  voyage,  and  embarrass  his  affairs 
beyond  redress.  So,  in  the  case  of  debts  attached,  his  property  may 
be  locked  up,  his  remittances  prevented,  and  the  injury  nearly  as  great 
as  in  the  other  case.  The  bail  marked  by  an  attorney  or  a  malicious 
plaintiff  may  be  out  of  all  bounds  disproportioned  to  the  debt ;  and,  if 
there  were  no  way  of  examining  into  the  justice  or  extent  of  the  de- 
mand, a  defendant  might  be  at  the  mercy  of  the  plaintiff,  to  be  ruined 
at  his  pleasure." 

The  court  will  inquire  into  the  justice  and  extent  of  the  plaintiff's 
demand,  and,  it  seems,  proportion  to  it  the  bail  marked  by  the  plaintiff 
or  his  attorney.' 

Or,  if  no  sufficient  cause  of  action  be  shown,  the  court  will  discharge 
the  property  from  the  attachment  altogether.^ 

Where  the  plaintiff's  affidavit  of  his  cause  of  action  stated  that  the 
defendant,  in  consideration  that  the  plaintiff  would  forbear  to  sue  him 
for  six  months,  promised  to  pay,  without  averring  that  he  did  forbear, 
it  was  held  insufficient.' 

The  rule  being,  that  whenever  on  a  capias,  they  would  order  common 
bail,  they  will  dissolve  an  attachment.*" 

For,  in  a  case  of  foreign  attachment,  a  common  appearance  cannot 
be  ordered ;  the  defendant,  being  absent,  cannot  enter  a  common 
appearance,  or  give  a  warrant  of  attorney  for  that  purpose  ;  therefore, 

>  Lazarus  Bamefc's  Case,  1  Dallas  152 ;  S.  2  Dallas  396. 
Lyle  Adm'r  v.  Foreman,  1  Dallas  480 ;         *  Vienne  v.  MoOarty,  1  Dallas  154 ; 

McCoombe  v.  Ex'rs  of  Hudson,  2  Dallas  Doane  v.  Penhallow,  1  Dallas  219  ;  Serg. 

73 ;  Pringle  v.  Black's  Ex'rs,  2  Dallas  97.  on  Att.  138,  2d  edit. 

2  Ross    V.    Clarke,     1    Dallas    354 ;         «  Vienne  v.  McCarty,  1  Dallas  154 ; 

McCoombe  V.  Ex'rs  of  Hudson,  2  Dallas  per  Shippen,  President. 
73.  '  Ibid. ;  Serg.  on  Att.  139. 

'  McCoombe  v.  Ex'rs   of  Hudson,  2         '  Ibid. 
Dallas  73.  '  MoUet  v.  Fonsera,  4  S.  &  R.  543. 

» Ilollingsworth  v.  Adams,  Cir.  Co.  U.        *"  Miltenberger  v.  Lloyd,  2  Dallas  79. 
VOL.  II. — 53 
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all  that  can  be  done  when  no  cause  of  action  is  shown,  is  to  dissolve 
the  attachment.^ 

Where  it  appeared,  from  the  affidavits,  that  the  covenants,  for  the 
breach  of  which  the  action  was  brought,  were  made  with  a  person  styling 
himself  the  agent  of  the  plaintiff,  who  executed  the  instrument  in  his 
own  name,  without  reference  to  the  plaintiff,  the  attachment  was  dis- 
solved, because  the  action  could  not  be  supported  in  the  name  of  the 
plaintiff.^ 

It  seems,  however,  to  have  been  thought,  by  the  court,  too  late  to 
move  to  quash  a  foreign  attachment  after  judgment  had  been  entered 
against  the  defendant;'  but,  under  the  authorities' considered  above, 
this  delay  may  be  accounted  for  to  the  satisfaction  of  the  court,  who 
will  then  intervene  to  dissolve. 

So,  the  court  will  not  dissolve  a  foreign  a.ttachment  merely  because 
there  has  been  no  writ  of  inquiry  executed  for  fourteen  years,  if  the 
delay  is  satisfactorily  accounted  for.** 

"  The  obvious  hardship,"  said  an  eminent  judge,  "  of  tying  up  pro- 
perty by  foreign  attachments,  induced  us  to  investigate  the  cause  of 
action,  and  to  dissolve  the  attachments,  if,  under  the  same  circumstances, 
in  the  case  of  a  capias,  common  bail  would  be  required."'  But  the 
court  will  facilitate  the  defendant  still  further.  They  will  heSr  his  evi- 
dence on  the  rule  to  show  cause  why  the  attachment  should  not  be  dis- 
solved ;  and,  to  enable  him  to  obtain  that  evidence,  they  will  grant  a 
rule  for  the  taking  of  the  depositions  of  witnesses,  to  be  read  on  the 
argument  of  the  rule.  Thus,  where  the  defendant,  whose  property  was 
attached,  asserted  his  domicil  to  be  in  the  State,  and  claimed  the  rif^ht 
to  be  sued  by  the  ordinary  process  as  a  resident  within  it,  the  court, 
after  hearing  the  affidavit  of  the  plaintiff  showing  cause  against  the 
rule  to  dissolve  the  attachment,  granted  the  defendant  a  rule  to  take 
the  depositions  of  witnesses  to  support  his  own  affidavit  of  domicil  and 
residence,  returnable  before  them  in  banc.  They  also  at  the  same  time 
granted  the  plaintiff  a  rule  to  take  rebutting  depositions,  or  make  that 
privilege  a  condition  of  the  defendant's  rule.* 

An  affidavit  to  hold  to  bail  or  support  a  foreign  attachment,  must 
show 'a  good  cause  of  action  without  leaving  anything  to  conjecture.^ 

After  the  return  of  these  depositions  and  argument  on  the  original 
rule,  should  the  decision  of  the  court  be  adverse  to  the  defendant,  and 
sustain  the  attachment,  it  is  undecided  whether  or  not  the  defendant 
may  still  have  the  right  to  plead  his  domicil  in  abatement  of  the  writ, 
and  then  endeavor  to  sustain  his  plea  by  other  evidence.*  That  he  can- 
not, however,  so  plead  in  bar,  will  be  shown  hereafter.' 

If  nulla  bona  as  to  the  garnishee  be  returned  by  the  sheriff,  the 
proceedings  on  that  writ  must  cease  ;  nor  can  the  plaintiff  proceed 
further,  until  he  can  get  another  attachment  served.'" 

»  Vienne  v.  McCarty,  iu  note,  1  Dal-  v.  Lloyd,  2  Dallas  79. 
las  155-  "  Malone  v.  Lindsley,  Dist.  Ct.  Phila 

^  Clarke  v.  Wilson,  3  Wash.  C.  C.  R.  Leg.  Int.  Jan.  10th  1852. 
1  560.  '  Sharswood,  J.,  in  Shreve  v  Youns 

'       2  Whiteside  v.  Oakman,  1  Dallas  294 ;  Nov.  25th  1848 
Serg.  on  Att.  140-1.  s  Lindsley  v.  Malone,  11  Harris  24 ; 

♦  Cookson  et  al.  v.  Turner,  2  Binn.  see  also  s.  c.  in  Leg.  Int.  May  23d  1851. 

^°\„      o  D     i    K.T-1.    V  '  fii'^e^osi!,  ?  7,  appearance  by  deft. ' 

6  Per  Shippen,  Prest.,  Miltenberger        "  Serg.  on  Att.  23,  2d  ed. 
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Where  goods  are  attached,  which  are  of  a  perishable  or  charge- 
able nature,  the  court,  on  the  same  being  shown,  will  on  motion  order 
them  to  be  sold.  Where,  therefore,  the  defendant's  interest  in  a  shal- 
lop was  attached,  the  court  made  an  order  at  the  first  term,  after  a 
positive  afiidavit  of  the  debt  filed,  that  the  shallop  should  be  sold, 
being  a  chargeable  commodity.^ 

If  there  be  attachment  of  boxes  or  trunks  locked  (which  may  be)  it 
must  be  so  returned  by  the  sergeant  upon  the  action,  and  the  court, 
next  day  after  four  court  days  passed,  will  grant  judgment  for  the 
opening  them.^ 

5.  Filing  of  the  Declaration. 

It  seems  that  the  plaintiff  cannot  file  a  statement  of  his  cause  of 
action  under  the  Act  of  the  21st  March  1806,  nor  frame  his  writ  of 
attachment  as  an  action  of  debt  by  assumption  under  its  provisions,  as 
it  is  said  that  the  act  is  not  applicable  to  attachments.^ 

The  plaintiiT  must  then  file  a  declaration  according  to  the  nature  of 
the  demand. 

Under  the  Custom  of  London  all  attachments  are  grounded  upon 
actions  of  debt  or  detinue  ;  but  under  our  statutes,  which  being  reme- 
dial are  to  be  liberally  construed,  foreign  attachments  may  issue  in  all 
actions  grounding  in  contract  wherfe  the  plaintiff  can  swear  to  the 
amount  claimed,  or  the  court  upon  a  rule  to  show  cause  of  action  can 
get  at  the  sum  in  controversy  with  sufiicient  accuracy  to  fix  the  amount 
of  bail  which  the  defendant  is  to  give  to  dissolve  the  attachments. 

It  will  not  lie  in  actions  grounding  in  tort,  for  it  was  never  designed 
as  a  remedy  in  such  cases  (Porter  v.  Hildebrand,  2  Harris  131). 
Nor  in  actions  ex  contractu  for  unliquidated  damages,  for  in  such  a 
case  the  court  will  have  no  standard  by  which  to  fix  the  amount  of 
defendant's  bail ;  but  wherever,  in  actions  ex  contractu,  the  cause  of 
action  can  be  shown  with  such  approximate  precision  as  will  enable  the 
court  to  prescribe  the  amount  of  bail  to  the  defendant,  the  writ 
may  go.* 

After  which,  the  next  step  is  to  enter  judgment  against  the  defend- 
ant, wh'ich,  by  the  Act  of  Assembly,  shall  be  granted  the  third  term 
after  the  effects  are  seized,  in  accordance  with  the  53d  section  of  the 
Act  of  Assembly  of  1836,  whereby  it  is  made  lawful  for  the  plaintiff, 
at  the  third  term  of  the  court,  after  the  execution  of  the  writ  afore- 
said, if  he  shall  have  filed  his  declaration,  to  take  judgment  thereon 
against  the  defendant  for  default  of  appearance,  unless  the  attachment 
before  that  time  be  dissolved. 

This  dissolution  of  the  attachment  may  take  place  in  the  three  ways 
which  we  shall  now  immediately  proceed  to  consider. 

6.  Dissolving  Attachment  hy  Bail,  by  Deposit  of  Money,  and 

ly  Entering  an  Appearance. 
It  is  provided  by  the  Act  of  20th  March  1845,^  that  in  all  cases  of 
dissolving  foreign  attachments,  the  bail  shall  be  bail  absolute,  in  a 
recognisance  in  double  the  amount  in  controversy,  as  nearly  as  may 

'  Serg    on  Att.  24,  n.  1 ;   O'Neil  ».         *  Woodwakd,  J.,  in  Strock  v.  Little,  9 

Chew,  1  Dallas  379.  Wright  416 ;  conf.  also  Girard  Fire  Ins. 

2  Privileg.    Londini    266 ;    Serg.   on  Co.  v.  Field,  9  Wright  129  ;  Garland  v. 

^tt  24  Cunningham,  1  Wright  228. 

'' Pancake  v.  Harris,  10  S.  &  R.  109.  ^  Pard.  Dig.  495,  pi.  25. 
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be  ascertained,  with  one  or  more  sufficient  sureties,  conditioned  for 
the  payment  of  the  debt  or  damages^  interest,  and  costs  that  may  be 
recovered. 

Should  the  defendant  prefer,  he  can  dissolve  the  attachment  by 
making  a  deposit  in  the  manner  provided  in  the  case  of  an  arrest  upon 
r  a  capias  ad  respondendum}  By  section  20,  Act  of  13th  June  1836, 
it  shall  be  lawful  for  the  defendant  in  any  writ  of  capias  ad  respon- 
dendum, either  before  or  after  arrest,  or  after  bail  given,  and  before  the 
return  of  the  writ,  to  deposit  in  the  hands  of  the  sheriif,  in  lieu  of  all 
bail,  the  sum  in  which  bail  is  demanded,  to  abide  the  event  of  the  suit, 
for  which  he  shall  be  entitled  to  demand  of  such  officer  a  receipt ;  and 
upon  making  such  deposit,  he  shall  be  forthwith  discharged  from  arrest 
in  the  action  in  which  such  deposit  shall  be  made,  and  the  liability  of 
the  bail,  if  any  have  been  given,  shall  cease  and  determine.  By  sec- 
tion 21,  it  shall  be  the  duty  of  the  officer  receiving  such  deposit  to 
make  return  of  the  fact. 

By  a  rule  of  the  Supreme  Court,  District  Court,  and  Court  of  Com- 
mon Pleas  of  the  city  and  county  of  Philadelphia,  "  in  all  cases  of 
foreign  attachment,  no  special  bail  shall  be  taken,  in  order  to  dissolve 
the  attachraent,  without  first  giving  notice  to  the  plaintiff  or  his  attor- 
ney of  the  time  and  place  of  talcing  such  bail ;  that  he  may  have  an 
opportunity  of  excepting  to  the  sufficiency  thereof." 

An  attachment  against  any  foreign  corporation  may  be  dissolved 
upon  an  appearance  by  an  attorney  and  deposit  made  or  security  given 
for  the  debt  or  demand  in  lieu  thereof,  in  such  sum  and  form  as  the 
court  from  which  such  writ  issues  shall  direct.^ 

If  the  person  against  whom  any  attachment  issues  is  a  female,  she 
may,  in  lieu  of  bail,  give  security  for  the  debt  or  demand,  or  deposit 
a  sum  of  money,  as  provided  in  the  case  of  a  corporation ;  and  there- 
upon if  such  female  causes  an  appearance  to  be  entered  to  the  action, 
in  the  manner  prescribed  upon  summons,  the  attachment  will  be 
dissolved.^ 

A  writ  of  attachment  may  be  issued  against  a  person  under  sentence 
of  imprisonment  upon  conviction  of  a  crime  by  a  court  of  competent 
jurisdiction,  and  it  may  be  dissolved  in  the  same  manner  as  in  the  case 
of  a  foreign  corporation,  and  not  otherwise  ;  but  if  the  term  of  impri- 
sonment elapses,  or  the  defendant  is  discharged  before  the  money  be 
paid,  he  may  put  in  and  perfect  special  bail  to  the  plaintiff's  action, 
and  thereupon  the  security  given  in  lieu  of  bail  ceases  and  becomes 
void,  and  his  deposit  is  to  be  restored.* 

When  a  defendant  has  put  in  bail  upon  the  attachment,  and  so  dis- 
solved it,  he  may  have  a  note  from  the  clerk,  directed  to  the  garnishee, 
in  whose  hands  the  moneys  or  goods  were  attached,  certifying  him  that 
the  attachment  laid  in  his  hands  is  dissolved  by  the  defendant's  entry 
of  bail ;  so  that  he  may  safely  deliver  the  goods,  or  pay  over  the  money 
to  the  defendant.* 

The  liability  of  bail  given  to  dissolve  a  foreign  attachment  is  com- 
mensurate with  the  amount  of  his  recognisance,  and  judgment  may  be 

1  Purd.  Dig.  495,  pi.  24.  *  Ibid.  J  78. 

■^  Act  of  13tli  June   1836,  i  76;  see         ^  Serg.   on  Att.   44-45:  Comp.   Att. 

post.  71  72.  ^ 

'  Ibid.  §  77. 
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given  expressly  for  the  penalty,  which  is  the  debt  at  law,  and  cannot 
be  exceeded.  The  condition  of  the  relestse  is  for  the  ease  of  the  bail, 
and  at  his  option.  Where  it  happens  to  give  him  no  advantage  (as, 
for  instance,  should  the  jury  find  for  a  sum  which  with  costs  exceeds 
the  amount  of  the  recognisance),  it  does  him  no  prejudice,  as  it  does 
not  bar  him  from  discharging  himself  by  payment  of  the  penalty.  By 
the  terms  of  the  recognisance  he  might  possibly  have  been  released  by 
payment  of  less  ;  but  he  could  not  be  called  on  for  more.' 

A  new  provision  for  the  benefit  of  a  defendant  was  introduced  in 
this  act,  as  follows :  By  the  64th  section  it  is  declared  that  it  shall  be 
lawful  for  any  defendant  in  an  attachment,  instead  of  giving  bail  or 
security  at  his  election,  at  any  time  before  judgment  obtained  in  the 
attachment,  to  cause  an  appearance  to  be  entered  for  him,  and  to  take 
defence  to  the  action  ;  in  which  case  the  action  shall  proceed  as  if  com- 
menced by  a  summons,  but  the  attachment  shall,  nevertheless,  continue 
to  bind  the  estate  or  effects  attached,  as  in  other  cases,  unless  judgment 
be  rendered  for  the  defendant  in  such  attachment,  and  if  judgment  be 
rendered  for  the  plaintiff",  such  judgment  shall  have  the  like  force  and 
effect  as  in  case  of  an  action  commenced  by  a  summons :  Provided, 
That  the  plaintiff'  may  proceed  by  scire  facias  against  the  ■  garnishee, 
and  execution  against  the  estate  and  effects  attached,  as  in  other  cases 
of  attachment,  except  that  a  recognisance  to  restore,  as  aforesaid,  shall 
not  be  necessary. 

In  speaking  of  this  clause  the  revisers  say :  "  We  have  also  pro- 
vided a  method  in  which  the  claim  of  a  plaintiff'  may  be  tried  without 
dissolving  the  attachment."  And  in  further  reference  to  this  section, 
which  was  the  66th  in  their  bill,  the  revisers  say :  "  The  provision  of 
this  section  is  entirely  new  to  our  practice  ;  but  we  think  it  not  objec- 
tionable in  principle,  while  in  some  instances  it  may  be  the  means  of 
preventing  injustice.  We  have  reason  to  believe  that  cases  have  oc- 
curred of  a  defendant  in  a  foreign  attachment  being  unable  to  find  the 
bail  required,  and  therefore,  although  he  had  a  substantial  defence  to 
the  claim,  or  a  part  of  it,  he  was  not  allowed  by  the  existing  law  to 
offer  any  defence.  If  the  section  should  be  adopted  by  the  legislature, 
it  will  give  such  a  defendant  the  opportunity  of  making  a  defence  upon 
the  merits,  without  depriving  the  plaintiff"  of  his  lien  upon  the  goods 
or  estate  attached."  Therefore,  where  an  appearance  is  entered  for 
the  defendant,  and  judgment  is  entered  for  the  plaintiff'  by  agreement, 
the  attachment  is  not  thereby  dissolved,  but  binds  the  debt  in  the  hands 
of  the  garnishees  as  it  existed  when  the  writ  was  issued.^ 

In  relation  to  this  section  it  has  been  observed  that,  "  the  primary 
intent  of  a  foreign  attachment  was,  doubtless,  to  compel  the  debtor  to 
put  in  bail,  and,  till  that  was  done,  the  property  attached  was  bound, 
and  so  far  as  it  was  involved  it  answered  the  purpose  of  an  appear- 
ance;  in  which  respect,  the  execution  of  an  attachment  is  a  species 
of  levy  in  anticipation  of  the  judgment.  Since  the  Act  of  1836, 
and  the  provision  of  the  64th  section,  the  primary  intent  is  to  seques- 
trate the  property.^ 

1  Fetterman  v.  Hopkins,  5  Watts  539.     deciding  that  this  writ  binds  real  estate 

2  Read  J.,  in  Littell  v.  Scranton  Gas  from  the  time  of  its  execution  and  before 
&  Water  Co.,  6  Wright  500.  judgment,  as  well    against   subsequent 

s  Per  Gibson,  C.  J.,  in  Shacklett  &  judgments  as  agamSt  purchasers  and 
Clyde's  Appeal,  U  Pa.  S.  K.  329,  330;     mortgagees. 
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Under  this  section,  the  defendant  may  appear  and  take  defence  at 
any  time  before  final  judgment  in  the  attachment.' 

The  motion  to  dissolve  an  attachment  has  been  heard  when  made  by 
various  persons. 

As  by  creditors  who  have  issued  a  domestic  attachment  against  the 
same  defendant,  on  the  ground  of  the  defendant's  not  being  an  object 
of  a  foreign  but  of  a  domestic  attachment.^ 

By  the  garnishee  (who  was  also  a  copartner  with  the  defendant), 
on  the  ground  that  the  defendant  was  not  liable  to  a  foreign  attach- 
ment.' 

By  the  defendant  (through  his  counsel),  on  the  ground  that  the 
action  would  not  lie,  the  court  not  having  jurisdiction  in  it.* 

By  a  partner  of  the  defendant's  testator,  who  claimed  the  property 
attached  as  such,  on  two  grounds,  namely,  that  a  foreign  attachment 
would  not  lie  against  the  defendants,  and  that  the  property  was  not 
attachable  in  that  action.* 

In  determining  the  propriety  of  dissolving  a  foreign  attachment  and 
sustaining  a  domestic  attachment  in  the  Common  Pleas,  that  court  has 
exclusive  and  final  jurisdiction.* 

Nor  would  the  Supreme  Court  attempt  to  question  it  on  a  writ  of 
error,  though  the  facts  were  stated  by  consent  on  the  record.^ 

Where  an  attachment  is  dissolved  by  putting  in  bail  or  making  a 
deposit  after  a  sale  of  the  property,  the  purchaser's  title  is  not  divested, 
where  he  is  not  a  party  to  the  attachment,*  but  in  such  case  the  pro- 
ceeds of  any  such  sale  shall  be  paid  or  restored  to  the  defendant  in  the 
attachment. 

In  a  case'  where  the  attachment  was  not  dissolved  either  upon  the 
rule  to  show  cause  or  by  the  entry  of  bail,  but  the  defendant  availed 
himself  of  the  provision  of  this  (64th)  section,  by  entering  an  appear,- 
ance  and  taking  defence,  Judge  Sharswood  said  :  "  The  effect  of  this  is 
to  change  the  nature  of  the  proceeding  from  a  pure  proceeding  in  rem, 
in  which  the  judgment  would  be  binding  only  as  to  the  property  attached, 
into  a  mixed  proceeding  in  rem  et  in  personam :  for  that  section 
expressly  provides  that,  in  that  case  '  if  judgment  be  rendered  for 
plaintiff,  such  judgment  shall  have  the  like  force  and  effect  as  in  case 
of  an  action  commenced  by  summons,'  and  although  the  act  does  not 
expressly  say,  it  would  seem  to  follow  e  contra,  that  a  judgment  for 
defendant  shall  be  final.  Mutuality  in  the  legal  effect  of  judicial  pro- 
ceedings is  a  principle  which  lies  at  the  base  of  the  whole  law  upon  the 
subject,  and  indeed  it  might  be  safely  said  that  if  this  express  provi- 
sion had  not  been  made,  but  simple  permission  given  to  the  defendant 
to  become  a  party  without  dissolving  the  attachment,  the  legal  effect 
would  have  been  that  both  plaintiff  and  defendant  being  personally  and 
voluntarily  parties  to  the  proceeding  would  have  been  for  ever  con- 
cluded by  the  result.     It  is  clear,  then,  that  a  variance  between  the 

^  Manuel  v.  Miss.  &  Al.  R.  R.  Co.,  2         «  Shortz  v.  Quigley,  1  Binn.  226. 
Miles  398.  '  Said  per  Yeates,  J.,  to  have  been 

"  Lazarus  Barnet's  Case,  1  Dallas  152.  decided  in  banc,  1  Binn.  226. 

'  Taylor  v.  Knox,  Finlayson  v.  Knox,  »  Act  of  13th  June  1836,  i  63 :  Serg. 

1  Dallas  158.  on  Att.  148,  2d  ed. 

*  Doane  v.  Penhallow,  1  Dallas  219.  »  Dullett  v.  Creighton,  Dec.  23d  1848, 

'  McCoombe  v.  Ex'rs  of   Hudson,  2  Sharswood,  J. 
Dallas  73. 
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evidence  and  the  affidavit  is  unimportant,  whatever  may  be  the  effect  of 
a  variance  between  the  cause  of  action  set  forth  in  the  narr.  and  the 
affidavit  upon  the  attachment.  That  is  a  question,  however,  that  can 
only  be  settled  either  when  the  plaintiff  comes  to  take  his  proceedings 
against  the  garnishee  or  by  an  application  to  the  court  to  dissolve  the 
attachment  upon  this  ground."  See  this  case  also  for  the  rule  in  cases 
where  special  bail  has  been  given. 

7.  Pleas  in  Bar  after  Appearance  hy  Defendant — Judgment  and 
Assessment  of  its  Amount  ly  the  Prothonotary  or  on  Writ 
of  Inquiry. 
The  result,  therefore,  is,  says  Mr.  Sergeant,'  that  where  the  defend- 
ant has  given,  before  judgment  rendered,  either  bail  (now  absolute) 
for  the  money,  or  made  a  deposit,  and  thereby  dissolved  the  attach- 
ment ;  pr,  not  choosing  to  dissolve  the  attachment,  has  entered  an 
appearance  to  the  action  and  taken  defence,  or,  in  other  words,  pleaded, 
the  suit  assumes  the  form  of  an  ordinary  action :  and,  in  the  former 
cases,  viz.,  where  the  attachment  is  dissolved,  the  proceeding  and  judg- 
ment are  the  same  as  in  suits  commenced  by  writs  of  summons.  In  the 
latter  case,  viz.,  of  an  appearance  entered,  the  same  course  of  proceed- 
ing takes  place  ;  but  after  recovering  judgment  against  the  defendant, 
the  plaintiff  may  have  execution  against  the  other  property  of  the  de- 
fendant, or  proceed  by  scire  facias  against  the  garnishee,  and  have 
execution  on  the  goods  and  effects  attached. 

If  after  the  defendant,  by  virtue  of  the  64th  section,  have  entered 
an  appearance,  with  the  intention  to  take  defence,  he  is  at  liberty, 
besides  the  pleas  usual  in  the  form  of  action  in  which  he  is  sued,  to 
raise  the  question  of  residence  by  a  plea  in  abatement,  is  undecided, 
but  it  cannot  be  pleaded  in  bar  after  an  ineffectual  motion  to  quash  the 
writ  for  that  cause,  and  after  appearance  to  the  suit^  such  a  plea  was 
'struck  off,  on  motion,  by  Sharswood,  J.,  when  the  foregoing  case  was 
before  him  in  the  District  Court,  upon  the  following  grounds : — 

"  It  is  not  competent  for  the  defendant  to  raise  by  plea  any  question 
affecting  the  regularity  of  the  process.  He  admits  it  by  his  appearing 
and  taking  defence.  As  well  might  a  freeholder,  sued  by  capias,  plead 
his  privilege  in  bar,  or  a  defendant  in  any  case,  that  the  summons  was 
not  served.     These  questions  are  collateral  altogether  to  the  merits." 

It  may  be  further  added  that  such  a  plea  would,  if  pleaded  alone,  be 
no  answer  to  the  declaration.  If,  with  the  general  issue  and  other 
pleas  in  bar,  the  issues  thereon  should  be  found  for  the  plaintiff,  he 
would  be  entitled,  by  his  judgment,  to  have  execution  of  the  attached 
property  ;  and  the  court  would  not,  even  should  the  plea  of  domicil  be 
found  for  the  defendant,  dissolve  the  attachment  merely  to  enable  him 
to  subtract  his  property  from  the  plaintiff's  execution.  On  the  other 
hand,  should  the  issues  on  the  other  pleas  result  in  the  defendant's 
favor,  the  attachment  would  be  dissolved  ipso  facto. 

Where  no  appearance  has  been  thus  entered,  nor  any  measure  of 
defence  taken  by  the  defendant,  but  the  plaintiff  goes  on  ex  parte  and 
enters  judgment,  this  judgment  can  only  be  a  judgment  by  default  for 
want  of  an  appearance  ;  yet  it  differs  essentially  from  other  judgments 
by  default,  in  this,  that  here  the  defendant  is  not  summoned,  further 

'  On  Att.  25,  26,  2d  ed.  ''  Lindsley  v.  Malone,  11  Harris  24. 
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than  attaching  his  property  and  summoning  the  garnishee  is  to  bo 
considered  as  such.' 

If  the  declaration  is  in  debt,  this  judgment  by  default  stands  for  the 
sum  declared  for,  without  even  an  oath  to  support  it :  if  in  case,  the 
judgment  is  only  interlocutory,  and  a  writ  of  inquiry  issues,  to  ascer- 
tain, by  a  jury,  the  amount  of  the  demand ;  and  a  final  judgment  is 
entered  for  the  sum  thus  found.^  No  notice  is  necessary  to  be  given 
of  the  execution  of  such  writ  of  inquiry ;  though  the  court  said,  that 
as  it  is  the  practice  to  put  up  notice  in  the  office  of  the  prothonotary 
and  sheriflf,  it  is  proper  it  should  be  continued ;  as  it  may,  at  least, 
serve  the  purpose  of  giving  the  garnishee,  or  attorney  in  fact  of  the 
defendant,  an  opportunity  of  knowing  and  apprising  the  defendant  of 
the  nature  of  the  plaintiff's  demand,  that  he  may  be  prepared  to  defend 
himself  against  it.' 

After  such  judgment,  the  plaintiff  may  execute  a  writ  of  inquiry  of 
damages,  returnable  on  the  second  return-day  of  the  term.^ 

Nor  can  the  defendant  be  allowed  to  give  any  evidence  before  such 
jury  of  inquiry .° 

The  execution  of  a  writ  of  inquiry  may  be  delayed  for  fourteen  years, 
if  there  has  been  sufficient  reason  for  the  delay.* 

Thus  far,  as  to  writs  of  inquiry,  we  have  stated  the  practice  after 
Mr.  Sergeant,  as  he  presents  it  in  the  second  edition  of  his  treatise.' 

A  precedent,  however,  for  a  different  course  of  practice  was  famished 
in  the  case  of  Hampton  et  al.  v.  Matthews  et  al.,^  which  decides  that, 
in  assumpsit,  the  plaintiff  may  take  judgment  at  the  third  term,  for 
want  of  an  appearance,  in  pursuance  of  the  53d  section  of  the  Act  of 
13th  June  1836 ;  and  that,  by  the  73d  rule  of  the  District  Court  of 
Allegheny  County,  the  prothonotary  may  liquidate  the  damages. 

On  the  trial  of  this  case  the  plaintiffs  in  error  argued  that  the  action 
being  in  assumpsit  on  book  account,  it  could  only  be  liquidated  by  an 
inquest  in  pursuance  of  a  writ  of  inquiry  ;  and  for  this  position  they 
relied  on  Pancake  v.  Harris,"  as  deciding  that  a  declaration,  which  in 
its  commencement  pursues  the  form  of  a  declaration  in  debt,  but  in  the 
body  and  conclusion  is  strictly  in  the  form  of  a  declaration  in  assumpsit 
for  goods  sold  and  delivered,  is  to  be  considered  as  the  latter,  and  it  is 
necessary  for  the  plaintiff  to  have  a  writ  of  inquiry  executed  before 
entering  final  judgment.  If  he  do  not,  the  garnishee  may  take  advan- 
tage of  it  on  the  plea  of  nulla  bona. 

"  In  that  ease,  however,  it  will  be  remarked,  there  was  no  liquida- 
tion of  damages  whatever ;  nor  was  there  anything  on  the  record  by 
which  the  debt  could  be  ascertained.'" 

The  legislature  confirmed  the  principle  laid  down  in  the  above  case  " 
And  by  the  Act  of  May  8th  1855,  §  1,'^  it  is  decreed  that  in  any  action 
of  foreign  attachment  wherein  the  plaintiff  has  or  shall  hereafter  have 
entered  judgment  by  default,  it  shall  be  lawful  for  the  plaintiff  to  enter 

1  Serg.  on  Att.  26,  27,  2d  ed.  «  Cookson  v.  Turner,  2  Binn   453 

'  1  Dallas  377,  per  Shippen,  Prest.,         '  Vide  Serg.  on  Att.  26  27 
McClenachan  v.  McCarty.  s  2  Harris  105. 

'  McClenachan  v.  MoCarty,  1  Dallas         »  10  S.  &  R.  109. 

^''*1-,                    „v    .     Aoa  '"  Per   Rogers,  J.,  Hampton  ».   Mat- 
Anonymous,  2  Yeates  436.  thews,  2  Harris  107. 
^  Ruled  in  McClenachan  v.  McCarty,  "  2  Harris  105                               [532 
1  Dallas  375.  1^  Pard.  Dig.  494,  pi.  14,  PampL.  l! 
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a  rule  for  the  prothonotary  to  assess  the  damages,  which  the  prothono- 
tary  may  do  upon  evidence  produced  to  him,  or  upon  the  affidavit  of 
the  plaintiff  or  some  other  person  cognisant  of  the  transaction  ;  and  in 
case  of  filing  such  an  affidavit,  notice  of  such  rule,  with  a  brief  state- 
ment of  the  claim  made,  shall  be  published  as  prescribed  in  the  49th 
section  of  the  act  relating  to  the  commencement  of  actions,^  and  upon 
proof  of  such  publication  made  and  filed,  final  judgment  may  be  entered. 

The  garnishee  cannot  defend  on  the  ground  that  the  original  judg- 
ment was  not  regularly  liquidated.^ 

8.  Judgment  and  Proceedings  in  Case  of  Attachment  and  Sum- 
mons against  Joint  Defendants. 

It  was  promised,  when  presenting  the  form  of  a  writ  of  foreign 
attachment  combined  with  a  summons,  to  be  issued  against  defendants 
jointly  liable,  one  or  more  of  whom  were  not  inhabitants  and  the  others 
were  residents  of  the  State,  to  state  the  practice  as  to  carrying  on 
these  joint  proceedings,  and  as  to  obtaining  separate  judgments  against 
all  the  defendants.     It  is  now  proposed  to  fulfil  this  promise.* 

By  studying  the  Act  of  Assembly  in  reference  to  this  subject,  it 
will  be  seen  that  the  proceedings  must,  in  the  event  of  defence  and 
contest,  assume  a  bifurcated  form,  though  in  one  suit  and  on  one 
record  ;  and  that  several  issues  (at  least  two)  may  have  to  be  tried  at 
the  same  time,  by  one  jury  ;  that  is,  an  issue  with  the  domiciled 
defendants,  and  another  with  the  garnishee  of  the  foreign  debtor. 
Before  venturing  any  further  remarks,  we  will  here  introduce  the 
several  sections  of  the  law  that  are  applicable. 

The  plaintiff  in  such  writ  shall  be  entitled  to  proceed  thereon  against 
the  defendants  named  in  the  clause  of  summons,  in  like  manner,  and 
with  like  effect,  as  if  one  writ  of  summons  had  been  issued  against  all 
the  defendants,  instead  of  a  writ  in  the  form  aforesaid ;  and  he  shall 
also  be  entitled  to  proceed  against  the  defendants  named  in  the  clause 
of  attachment,  and  their  estate  or  effects  seized  or  bound  thereby,  in 
the  manner  hereinbefore  provided,  where  all  the  defendants  in  such 
writ  are  attached.^     §  72. 

If  a  judgment  be  rendered  against  the  defendants  who  shall  have 
appeared  as  aforesaid,  execution  thereof  may  be  had,  in  like  manner  as 
in  the  case  of  a  judgment  rendered  upon  the  confession  of  the  defend- 
ant ;  and  if  such  defendants  have  nothing,  or  not  sufficient  whereof  to 
levy  such  judgment,  it  shall  be  lawful  for  the  plaintiff  to  levy  his 
judgment,  or  the  residue  thereof,  of  the  goods  and  effects  which  may 
remain  subject  to  the  attachment,  proceeding  therein  in  all  respects  in 
the  manner  hereinbefore  provided,  where  none  of  the  defendants  enter 
bail.=     §  73. 

Provided,  That  the  court  may,  if  they  see  cause,  award  execution 
of  the  whole  or  any  part  of  such  judgment,  against  the  goods  or  effects 
of  the  defendants  attached  in  the  first  instance,  saving,  nevertheless,  to 
all  of  the  defendants,  their  respective  rights  and  claims  against  each 
other  in  that  behalf.*     §  74. 

If  any  of  such  defendants,  against  whom  a  summons  shall  issue  as 
aforesaid,  shall  plead  any  plea  in  bar  of  the  whole  action,  in  the  man- 

»  Purd.  Dig.  495,  pi.  9.  *  Purd.  Dig.  496,  pi.  35. 

■'  2  Grant  245.  '  Ibid.  pi.  36. 

"  See  sw^ra,  S27,  for  the  form  of  this  '  Ibid.  pi.  37. 
writ. 
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ner  and  form  in  which  it  is  brought,  and  a  verdict  and  judgment  abso- 
lute thereon  be  rendered  for  such  defendant,  the  attachment  against 
the  other  defendant  shall,  upon  the  motion  of  any  person  interested,  be 
dissolved,  and  the  goods  and  effects  thereby  bound  shall  be  discharged, 
unless  the  plaintiff  shall,  within  a  year  and  a  day  thereafter,  sue  out 
and_  prosecute  a  writ  of  error  to  reverse  such  judgment ;  and  in  the 
mean  time,  and  until  such  judgment  be  reversed,  no  further  proceed- 
ings shall  be  had  upon  any  judgment  which  may  have  been  rendered 
against  any  defendant  attached.'     §  75. 

Of  the  foregoing  four  sections,  the  72d  is  the  only  one  that  provides 
for  the  issues  (of  fact  or  in  law)  that  may  be  raised.  Under  it,  the 
plaintiff  appears  not  to  be  obliged  to  wait  until  the  third  term,  but  is 
entitled  to  proceed  at  once  against  the  summoned  and  resident  defend- 
ants, to  bring  them  to  an  issue  and  trial,  and  this,  too,  as  if  all  the 
defendants  had  appeared,  and  with  "  like  effect."  This  like  effect  is 
explained  in  the  succeeding  73d  section.  But  if,  when  the  third  term 
comes  round,  he  shall  not  have  obtained  his  judgment  against  such 
defendants,  the  same  (72d)  section  permits  the  plaintiff  then  further  to 
advance,  by  combining  in  his  operations  proceedings  against  the  pro- 
perty attached,  that  is,  against  the  garnishees  in  the  first  instance.  It 
is  at  this  stage  only,  therefore,  that  the  two  branch  issues,  above  men- 
tioned, can  have  place. 

The  73d  section  is  a  very  important  one.  It  involves  the  element 
of  a  judgment  by  confession.  If,  on  the  issue  with  the  resident  de- 
fendants, or  in  any  other  way,  a  judgment  is  obtained  by  the  plaintiff, 
it  is  to  bind  the  property  jointly  and  severally  of  all  the  defendants, 
resident  or  alien.  And  the  74th  section  furnishes  the  court  with  dis- 
cretionary powers,  in  such  a  contingency. 

The  75th  section  is  devised  wholly  in  the  interests  of  the  foreign 
defendants.  It  makes  the  success  obtained  by  the  resident  defendants 
enure  completely  in  favor  of  the  former,  and  requires  the  court  to 
release  their  property  from  the  sequestration  of  the  sheriff,  within  a 
twelvemonth  from  the  date  of  the  judgment. 

It  will  be  observed,  that  under  the  72d  and  following  sections,  in  a 
proceeding  by  summons  against  one  resident  partner  and  foreign 
attachment  against  a  non-resident  partner,  the  partnership  property 
cannot  be  taken  under  the  attachment ;  the  separate  property  alone  of 
the  non-resident  partner  is  liable  to  the  attachment.^ 

9.  Judgment  against  Property  attached  in  Plaintiff's  Hands. 

It  now  remains  to  consider,  before  closing  this  section,  the  subject 
of  judgment  and  execution  in  the  case  of  a  foreign  attachment  laid 
by  a  creditor-debtor  on  money  or  property  in  his  own  hands. 

In  such  a  case,  the  garnishee  being  himself  plaintiff  in  the  writ  of 
attachment,  there  can  be  no  necessity  for  a  summons,  scire  facias,  inter 
rogatories,  or  any  other  coercive  process  against  him.  If  the  officer 
returns  that  he  has  attached  the  defendant,  by  certain  property  which 
is  specified,  no  reason  is  perceived  why  the  plaintiff  may  not  proceed  to 
obtain  judgment  against  the  defendant  and  after  that  an  execution  to 
be  levied  on  the  property  attached, — upon  the  plaintiff  giving  security 
according  to  the  requisitions  of  the  law,  to  restore   the   same,  if  the 
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defendant  should  within  the  time  prescribed  disprove  or  avoid  the 
debt.  If  the  plaintiff,  instead  of  having  property  in  his  own  hands 
belonging  to  the  defendant,  is  indebted  to  him,  no  necessity  is  perceived 
for  any  further  proceedings,  since  the  money  is  already  in  his  own 
hands,  and  the  judgment  against  the  defendant  has  ascertained  the 
amount  of  his  debt ;  unless,  perhaps,  it  may  be  proper  to  enter  a  judg- 
ment, that  the  plaintiff  have  execution  of  the  sum  attached,  and  return 
the  sum  in  his  hands. 

It  is  not  perceived  that  any  injustice  is  done  to  the  defendant  in  the 
attachment,  or  that  the  laws  of  Pennsylvania  or  any  general  principle 
of  law  are  violated  by  this  mode  of  proceeding.  It  is  of  no  conse- 
quence to  the  defendant  whether  a  trial  be  had  or  not,  for  the  purpose 
of  ascertaining  what  effects  of  his  the  plaintiff  has  in  his  hands,  or 
what  is  the  amount  of  debt  he  owes,  or  even  what  effects  are  in  the 
hands  of  the  garnishee,  if  there  is  one.  For,  if  in  the  latter  case  the 
garnishee  cannot  controvert  the  debt  claimed  by  the;  plaintiff,  by  con- 
fessing himself  to  be  a  debtor  to  the  defendant,  or  to  have  effects  of 
his  in  his  hands  (which  there  is  no  doubt  he  may  do  without  danger  to 
himself),  judgment  goes  against  him  as  matter  of  course  ;  although 
without  such  judgment  he  cannot  deliver  over  the  property  or  pay  the 
debt  to  the  plaintiff.  In  the  former  case,  the  plaintiff  who  is  quasi  a 
garnishee,  confesses  effects  in  his  hands,  which  he  retains  in  conse- 
quence of  the  judgment  to  satisfy  his  own  debt ;  but  in  this  case  the 
defendant  in  the  attachment  is  allowed  in  an  action  against  the  plain- 
tiff to  traverse  the  plea,  and  thus  to  contest  the  debt  recovered  in  the 
attachment.  In  fact,  the  only  protection  to  the  defendant  in  either 
case  consists  in  the  security  to  restore  which  the  plaintiff  has  given. 
Nor  can  it  be  said  that  the  law  of  this  State  is  violated  because  such 
of  its  provisions  as  are  inapplicable  to  the  case  are  not  pursued.' 


SECTION   II. 

OF   PROCEEDINGS   AGAINST   THE   GARNISHEE,   AND   EXECUTION. 

Having  obtained  judgment  at  the  third  term,  and  thereon  an  assess 
ment  of  the  damages,  the  plaintiff  must  next  seek  satisfaction  thereof 
by  a  writ  of  scire  facias  against  the  garnishee. 
1.  Legal  Position  of  the  Cramishee. 

The  garnishee  is  obliged,  in  any  event,  for  his  own  protection,  to 
guard  the  interests  of  the  defendant,  and  not  to  surrender  his  property 
itill  forced  to  do  so.  The  position  of  the  garnishee,  in  regard  to  the 
attachment,  is  therefore  the  following :  He  is  the  simple  bailee  of  the 
defendant's  effects  ;  or  he  is  his  debtor ;  or  he  is  such  bailee  or  debtor, 
with  a  counter  claim  of  his  own,  which  exists  as  a  lien  or  a  set-off;  or 
he  is  a  trustee  of  the  said  effects  or  moneys,  under  a  trust  created  by 
the  defendant  for  a  valuable  consideration  in  favor  of  another  party. 
In  any  of  these  contingencies,  he  must  take  defence  in  opposition  to 
the  foreign  attachment.  If  he  neglect  to  do  so  thoroughly  and  to  the 
end,  and  the  attached  property  is  forced  from  him  by  the  plaintiff  in 
consequence  of  such  neglect,  he  not  only  forfeits  his  own  demand  on 
the  defendant,  but  becomes  responsible  to  him.     So  far  the  present 

1  Craighle  v.  Notnagle  et  al.,  1  P.  C.  C.  245. 
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duty  of  the  garnishee.  As  to  the  past  duty  of  the  garnishee,  i.  e.,  at 
the  time  of  the  laying  of  the  attachment  in  his  hands,  it  is  usual,  as 
we  have  seen,  for  him  to  appear  by  attorney.  Whether  then  or  subse- 
quently he  should  give  notice  to  the  defendant,  or  seek  to  do  so,  seems 
to  be  a  matter  within  his  own  option.  Mr.  Sergeant,'  on  this  subject, 
observes : — ' 

Whether  the  garnishee  is  bound  to  give  notice  to  the  defendant,  in 
the  attachment,  of  the  attachment  having  been  laid  in  his  hands,  so 
that  he  may  come  in  and  defend,  is  a  point  which  may  perhaps  be 
important  in  a  subsequent  suit  by  the  defendant  in  the  attachment 
against  the  garnishee.  It  seems,  however,  not  to  have  been  decided 
here. 

It  is  glanced  at,  in  this  case,  in  the  opinion  of  the  court,  who 
say  that,  as  it  is  the  practice  (in  foreign  attachment)  to  set  up 
notice  of  executing  a  writ  of  inquiry,  in  the  prothonotary's  and 
sheriflf's  ofiBces,  it  is  proper  it  should  be  continued,  and  it  may  at  least 
serve  the  purpose  of  giving  the  garnishee,  or  the  attorney  in  fact  of 
the  defendant,  an  opportunity  of  knowing  and  apprising  his  constitu- 
ents of  the  nature  of  the  plaintiff's  demand,  that  he  may  be  prepared 
to  defend  himself  against  it.^ 

But  it  has  been  decided  in  England,  in  a  modern  case,  that  such 
notice  is  not  indispensable,  and  that  it  is  no  answer  to  a  plea  of  reco- 
very under  foreign  attachment  that  the  plaintiff  (the  defendant  in  the 
attachment)  had  no  notice  of  the  proceedings.' 

In  Megee  v.  Beirne  it  is  held  that  there  is  no  rule  of  law  which 
compels  the  real  owner  of  attached  property,  on  notice  of  the  suit  to 
intervene  and  defend  pro  interesse  suo,  on  pain  of  forfeiting  his  rights 
of  property  or  of  action.^ 

2.   Scire  Facias,  Depositions,  Return,  Appearance,  Interrogato- 
ries, and  Answers. 

This  writ  is  issued  on  a  prcecipe,  in  the  following  or  any  similar 
form,  and  directing  the  return  of  it  to  the  first  Monday  of  the  next 
month  or  term. 

A B 


V. 

C ^D 

Garnishee  of 
E F 


In  the  Court  of  Common  Pleas  of county. 

See  Foreign  Attachment. 

ISTo.  10.     To  March  Term  1867. 

(Judgment  entered  in  Judgment  Dock.  H.,  p.  10.) 

Issue  scire  facias  against  the  defendant  to  show  cause,  if  any  he 
have,  why  the  plaintiff  should  not  have  execution  of  his  judgment  in 
said  foreign  attachment  of  the  estate  and  eifects  in  the  hands  and  pos- 
session of  said  garnishee. 

Returnable  to  1st  Monday  of  — ■ next  \or  to  next  term.] 

H— ^  J^ 


Attorney  for  Plaintiff. 
To  the  Prothonotary.  November  27th  1867. 

>  Serg.  on  Att.  113,  2d  ed.  Johns.  Rep.  101. 

2  MoClenachen  v.  McCarty,  1  Dallas         '  McGrath   ».    Hardv    4   Bin?     N 
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378  ;  see  McDaniel  v.  Hughes,  3  East's     Cases  782 ;  33  Eng.  Com.  Law  Ken.  522. 
Rep.  367 ;   see  also  the  opinion  of  the         *  3  Wrio-ht  60. 
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The  54th  section  of  the  Act  of  1836  gives  this  writ,  declaring  that, 
after  judgment,  the  plaintiff  may  have  a  writ  of  scire  facias  against 
the  garnishee,  commanding  him  to  appear  before  the  court  at  the  next 
term,  and  show  cause,  if  any  he  may  have,  why  the  plaintiff  should 
not  have  execution  of  his  judgment  of  the  estate  or  effects  of  the 
defendant  attached  in  his  hands  or  possession. 

Where  lands  are  attached  a  scire  facias  is  unnecessary ;  because, 
in  seizing  lands  in  execution,  and  making  sale  thereof,  the  officer,  in 
doing  so,  does  not  take  possession  of  them,  so  that,  if  they  be  in' the 
possession  of  a  third  person  at  the  time,  such  third  person  is  not  dis- 
turbed thereby  in  the  least,  nor  his  title  to  the  same,  whatever  it  may 
be,  affected  by  it  in  any  way  whatever.  This  may  be  tried  after- 
wards without  prejudice  in  an  action  of  ejectment  to  be  brought  against 
him  by  the  purchaser  at  the  judicial  sale.^ 

A  scire  facias  is,  however,  nepessary  in  the  case  provided  for  in 
a  section  of  the  Act  of  1836  to  be  hereafter  mentioned.^ 

A  judgment  in  foreign  attachment  has  no  other  effect  than  to  author- 
ize a  sale  of  the  property  attached.^ 

In  the  mean  time,  and  before  the  return  of  the  scire  facias,  a  rule 
may  be  had  to  take  the  depositions  of  witnesses,  on  notice  to  the 
garnishee.* 

The  officer  must  make  return  on  this  scire  facias. 

When  returned  served,  if  there  is  no  appearance  entered  by  the  gar- 
nishee, judgment  will  go  against  him  by  default.  ["  The  court  has 
always,"  says  Judge  Sharswood,  "  dealt  leniently  towards  garnishees, 
against  whom  judgment  by  default  may  be  entered."]'^ 

If  the  garnishee  appear,  he  must  plead  to  the  scire  facias  ;  and  things 
go  on  in  their  usual  train  to  issue  and  trial.' 

To  aid  in  the  investigation  of  the  property  in  the  hands  of  the  gar- 
nishee, a  further  power,  in  addition  to  the  scire  facias,  is  given  to  the 
plaintiff  by  this  act ;  a  power  of  compelling  the  answer  of  the  garnishee 
on  oath  to  interrogatories.  It  declares,  that  after  judgment  it  shall  be 
lawful  for  the  plaintiff  to  exhibit  in  writing  to  every  garnishee,  all  such 
interrogatories  as  he  may  deem  necessary,  touching  the  estate  and 
effects  of  the  defendant  in  his  possession  or  charge,  or  due  and  owing 
from  him,  as  the  case  may  be,  to  the  defendant  at  the  time  of  service 
of  such  writ,  or  at  any  other  time,  and  cause  the  same  to  be  filed  of 
record  in  the  cause.^  When  filed,  the  court,  on  motion  of  the  plain- 
tiff, is  to  grant  a  rule  upon  the  garnishee  to  appear  before  the  court  at 
a  time  and  place  in  such  rule  named,  and  then  and  there  to  exhibit  in 
writing,  under  his  oath  or  affirmation,  full,  direct,  and  true  answers  to 

'  Gibson  V.  Bobbins,  9  Watts  156.  purpose  of  his  paying  it  to  the  defend- 

2  Pdgt,  852,  I  68.  ant,  must  be  accounted  for  by  him  :  Sil- 

"  Jackson's  Appeal,  2  Grant  407,  153 ;  verwood  i>.  Bellas,  8  Watts  420.     Any 

Megee  v.  Beirne,  3  Wright  62.  debt  due  by  the  garnishee  to  the  defend- 

4 J,.  Galbraith,  2  Dallas  78.  ant  at  the  time  of  the  answer  to  inter- 

*  Wray  v.   Winner,   Leg.   Int.    13th  rogatories,  even  if  uncertain  at  the  time 

March  1852.  of  attachment,  but  rendered  certain  at 

'  Serg  on  Att.  29,  2d  edit.  the  time  of  answer,  is  embraced  by  the 

'  Act  of  13th  June  1836,  §  55.    Even  attachment:   Franklin  Fire  Ins.  Co.  v. 

money  received  by  the  garnishee  after  West,  8  W.  &  S.  350. 

the  attachment  is  laid,  for  the  express 
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all  and  singular  the  interrogatories  of  the  plaintiff  exhibited  and  filed, 
or  such  of  them  as  the  court  shall  deem  pertinent  and  proper.' 

If.  the  garnishee,'  after  due  service  of  the  rule,  neglect  or  refuse  to 
comply  therewith,  he  shall  be  adjudged  to  have  in  his  possession  goods 
and  effects  of  the  defendant  liable  to  such  writ  of  attachment,  to  an 
amount  or  value  sufficient  to  satisfy  the  demand  of  the  plaintiff,  together 
■with  all  legal  costs  of  suit  and  charges,  and  thereupon  execution  may 
issjie  against  him  in  like  manner,  as  in  the  case  of  a  judgment  ren- 
dered against  such  garnishee  for  his  own  proper  debt.^ 

These  interrogatories  may  be  served  on  the  garnishee  with  the  scire 
facias,  but  the  court  will  not  order  him  to  answer  them  before  the 
return  of  the  scire  facias.  If  he  delay  answering  them  after  the 
return  of  this  writ,  the  court  will  make  such  order  as  will  expedite  the 
plaintiff's  recovery.^ 

The  interrogatories  must  concern  the  estate  and  effects  of  the  defend- 
ant, which  are  in  the  garnishee's  hands,  or  moneys  due  from  him  to 
defendant.  Thus,  a  justice  of  the  peace,  summoned  as  garnishee,  is 
not  bound  to  answer  interrogatories  as  to  the  number,  amount,  and 
time  of  entry  of  a  judgment  on  his  docket  in  favor  of  the  defendant 
in  the  attachment.* 

The  garnishee  cannot  be  compelled  to  annex  copies  of  letters  and 
correspondence  to  his  answers.' 

The  plaintiff  is  not  obliged  to  file  interrogatories  under  the  act,  but 
may  rely  on  evidence  obtained  in  another  way.  But  if  he  do  file 
them,  and  the  garnishee  respond  to  them  by  admitting  property  of  the 
defendant  to  be  in  his  hands,  as  alleged,  the  plaintiff  may,  on  motion, 
enter  judgment  against  him.  If  dissatisfied  with  the  amount  of  the 
admission,  the  plaintiff  may  nevertheless  go  on  to  trial ;  in  that  case, 
if  he  recover  no  more  than  the  amount  admitted,  he  loses  the  costs.* 

On  a  rule  for  judgment  against  garnishees,  Sharswood,  P.  J.,  said 
that  the  established  practice  of  the  court  is,  not  to  give  a  judgment 
against  garnishees  unless  upon  an  express  admission  of  assets,  or  at 
least  the  admission  of  such  facts  that  th*  possession  of  assets  necessa- 
rily results  as  a  question  of  law.  If  the  answers  are  not  "  full  and 
direct,"  judgment  may  be  rendered  against  them  on  that  account.^ 

Hence,  if  the  garnishee  admit  nothing,  or  deny  the  property  to  be 
in  his  hands,  the  plaintiff  must  prepare  to  go  to  a  trial  before  a  jury, 
on  the  best  evidence  he  can  gather.^  Such  preparation  is  to  be  made 
by  requiring  a  plea,  putting  the  cause  at  issue,  and  directing  it  to  be 
set  down  on  the  trial-list. 

3.  Pleas,  Issues,  Trial,  and  Evidence. 

As  no  declaration  is  necessary  to  be  filed,  the  garnishee  must  plead 
to  the  writ,  and  may  be  called  on  to  do  so  by  the  usual  rule  to  plead. 
There  is  a  general  issue  in  this  proceeding,  precisely  like  that  pleaded 
by  executors,  which  is  nulla  bona,  i.  e.,  that  he  had  no  goods  or  moneys 

'  §  56.    For  a  discussion  of  the  princi-         ^  4  P.  L.  J.  87 
,ple  of  obtaining  evidence  by  a  bill  of  dis-         «  Walker  v.    Gibbs,   2    Dallas  212- 

covery,  see  the  opinion  of  Lowrie,  J.,  in  Walker  v.  Wallace,  Ibid.  113;  Sera,  on 

1  Phila.  K.  151,  i  56.  Att.  33. 

3n^^'         A      15     ,  TT  o    .  c    „   ^  '  Fithian  ».  Brooks,  8  Leg.  Int  230. 

'  Crammond  v.  Bank  D.  S.,  4  S.  &  E.         »  Walker  v.   Gibbs,   2    Dallas    212  • 

4P    1,  Tj  11  ^ -.17    .  c,  „-         Walker  W.Wallace,  Ibid.  113;  Serg.  on 

*  Corbyn  v.  Bollman,  4  W.  &  S.  342.      Att.  33.  >        S-  "" 
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of  the  defendant  in  his  hands  at  the  time  of  the  attachment,  or  at  any 
time  thereafter. 

It  seems  the  garnishee  is  not  obliged  to  plead  specially  a  right  to 
detain  the  goods  till  payment  of  freight,  but  may  give  it  in  evidence 
on  the  plea  of  nulla  bona,  with  leave  to  give  the  special  matter  in  evi- 
dence, if  he  has  given  notice  of  the  special  matter.' 

This  notice  of  special  matter,  which  must  be  given  in  fit  time,  gene- 
rally prescribed  in  the  rules  of  court,  is  in  all  actions  a  favorite  prac- 
tice in  this  State.  The  contents  of  the  notice,  being  in  lieu  of  a  special 
plea,  must  be  full,  fair,  and  precise.  The  defendant  will  be  confined 
to  it  at  the  trial,  and  not  permitted  to  show  more  than  it  contains.  Yet, 
even  with  this  restriction,  the  practice  is  not  fair  in  principle  in  regard 
to  plaintiffs.  A  plaintifi"  cannot  demur  to  the  special  matter  of  a  notice, 
and  thus  raise  an  issue  of  law  in  cases  wherein  he  thinks  there  is  no 
legal  ground  of  defence,  as  he  could  if  the  same  matter  were  pleaded 
specially.  It  is  true  that  on  the  trial  he  may  demur  to  the  evidence 
of  the  special  matter,  or  he  may  rest  his  case  after  such  evidence  put 
in,  and  call  on  the  judge  to  instruct  the  jury  that  it  does  not  in  law 
amount  to  a  defence.  But  there  are  inconv-eniences  attending  both 
these  courses.  We  have  seen  the  risks  and  hazard  of  a  demurrer  to 
evidence.  In  the  other  alternative,  the  plaintiff  has  but  one  judge  to 
call  on :  who,  even  if  he  be  favorable,  has  a  jury  to  deal  with,  and 
they  may  take  it  into  their  heads  to  be  the  contrary. 

Under  this  plea,  the  garnishees  may  take  advantage  of  any  irregu- 
larity in  the  judgment  or  the  assessment  of  damages.^ 

Matter,  however,  merely  in  abatement,  must  be  pleaded  within  an 
earlier  period,  according  to  the  practice  or  the  written  rules  of  the 
court  in  which  the  attachment  is  pending. 

The  jurisdiction  of  the  court  may  be  questioned  at  any  stage  of  the 
suit,  either  by  plea  or  motion,  as  in  other  actions,  or  under  the  general 
issue  at  the  trial. 

The  Federal  courts  have  concurrent  jurisdiction  with  the  State  courts 
in  cases  of  foreign  attachment  against  foreigners  and  inhabitants  of  a 
foreign  country,^  but  not  against  a  person,  as  defendant,  who  is  an 
inhabitant  of  another  State.*  But,  if  such  defendant  appear,  the  court 
has  jurisdiction.^ 

An  attachment,  commenced  and  conducted  to  a  conclusion  (before 
the  institution  of  a  suit  in  a  State  court  against  the  debtor)  in  a  court 
of  the  United  States,  may  be  set  up  as  a  defence  to  the  suit  in  the 
State  court,  and  the  defendant  would  be  prohibited  fro  tanto  under  a 
recovery  had  by  virtue  of  the  attachment,  and  could  plead  such  reco- 
very in  bar.  So,  too,  an  attachment  pending  in  a  State  court,  prior  to 
the  commencement  of  a  suit  in  a  court  of  the  United  States,  may  be 
pleaded  in  abatement.  The  attachment  of  the  debt  in  such  case  in  the 
hands  of  the  defendant,  would  fix  it  there  in  favor  of  the  attaching 
creditors,  and  the  defendant  could  not  afterwards  pay  it  over  to  the 
plaintiff.  The  attaching  creditor  would,  in  such  a  case,  acquire  a  hen 
on  the  debt,  binding  on  the  defendant,  and  which  the  courts  of  all 
other  governments,  if  they  recognise  such  proceedings  at  all,  would 

>  Wood  V.  Roach,  1  Yeates  177.  ■*  Ibid.,     quoting    Hollingsworth    w, 

'  Pancake  v.  Harris,  10  S.  &  R.  109.      Adams,  2  Dallas  396. 

'  Serg.  on  Att.  52,  2d  ed.  '  Pollard  v.  Dwight,  4  Cranoh  421. 
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not  fail  to  regard.  The  rule  must  be  reciprocal ;  and  when  a  suit  in 
one  court  is  commenced  prior  to  proceedings  under  foreign  attachment 
in  another  court,  such  proceedings  cannot  arrest  the  suit,  and  the 
maxim  "  qui  prior  est  tempore,  potior  est  jure"  must  govern  the  case.' 

The  garnishee,  with  or  without  the  general  issue,  may,  if  he  choose, 
plead  special  pleas  to  the  action.  But  as  he  is  the  alleged  debtor  of 
the  plaintiff,  he  cannot  plead  all  the  same  pleas  that  the  latter  could. 
Thus,  as  to  parties : — 

To  a  scire  facias  against  the  garnishee,  on  a  debt  alleged  to  be  due 
l)y  him  to  the  defendant,  it  is  no  plea  in  abatement  that  it  was  a  part- 
nership debt,  and  that  his  partner  was  not  named  in  the  writ.of  scire 
facias,  if  the  garnishee,  by  his  demurrer  to  the  replication,  admits 
that  the  partnership  had  been  dissolved,  and  the  partnership  effects 
placed  in  the  possession  of  the  garnishee,  and  that  he  was  responsible 
for  the  debts  of  the  firm.  And  it  seems  a  plea  in  abatement  that  the 
garnishee's  partner  was  not  named  in  the  writ,  is  not  a  good  plea  to  a 
scire  facias  against  him,  as  it  is  in  a  common  suit  between  debtor  and 
creditor.  There  are  no  such  precedents  in  foreign  attachment,  when 
the  creditor  of  a  creditor  proceeds  in  rem  and  calls  on  the  debtor  of 
the  latter,  and  there  is  no  privity  between  the  plaintiff  and  garnishee. 
Nor  can  the  garnishee  sustain  any  injury,  because  he  is  liable  only  for 
the  amount  due,  and  may  have  contribution  against  his  partner.^ 

There  are  other  special  pleas. 

The  garnishee  may  plead  a  lien  in  his  own  favor,  as  if  an  attachment 
be  made  of  a  horse  in  an  innkeeper's  hands,  he  appearing  by  his  attor- 
ney, may  put  in  his  plea,  setting  forth  that  there  is  so  much  horsemeat 
due,  and  the  court  will  allow  him  his  money  before  the  plaintiff  shall 
have  judgment  for  the  appraisement  of  the  horse.^ 

So,  where  the  debt  due  by  him  was  by  bond,  and  it  has  been  assigned 
by  the  defendant,  he  may  plead  that  fact  to  the  scire  facias.* 

And  in  this  connection  it  is  well  for  the  student  to  note  that  a  debt 
due  to  a  non-resident  debtor  is  bound  by  a  foreign  attachment  issued 
in  this  State,  notwithstanding  a  previous  assignment  by  him  in  trust 
of  all  his  estate  and  effects,  where  the  assignment  was  not  recorded 
within  the  county  in  which  the  debt  attached  was  due,  as  required  by 
the  Act  of  3d  of  May  1855,  and  no  notice  of  the  assignment  was  given 
to  the  attaching  creditor.^ 

So,  he  may  plead  a  prior  attachment  of  the  property  in  his  hands.* 

It  has  been  held  that  the  garnishee  may  plead  to  the  jurisdiction  of 
the  court  that  the  debt  arose  from  him  out  of  the  jurisdiction,  unless  it 
were  a  simple  contract  debt,  which  follows  the  person.^ 

1  Wallace  V.  McCounell,   13   Peters  »  Brealsford  «.  Meade,  1  Yeates  494  • 

13b.     In  the  report  of  this  case,  pp.  137  Serg.  on  Att.                                            ' 

-8,  see  the  form  of  a  plea  puis  darrein  '  Priv.  Lond.   270  ;  see  SteveDson  a. 

continuance  (to  this  action  of  assumpsit)  Pemberton,  I  Dallas  3 

of  a  foreign  attachment  sued  out  in  a  *  Walker  v.  Gibbs  2  Dallas  211 

State  court.     The  plea  was  held  to  be  ^  Philson  et  al.  v.  Barnes,  14  Wright 

bad,  not  for  any  defect  of  form  (for  as  to  230.                                                     ^ 

that  it  is  correct),  but  as  bad  in  law,  for  «  Priv.   Lond.   254  ■    Ser?     on    Att 

the  reasons    above  stated,   that  is,   as  2d  ed.;  F.  &  M.  Bank  «.  Lfttle,  8  S    & 

showing  an  attempt  to  defeat  a  lis  pen-  R.  219                                          ,««.«- 

dms  in  a  f  ederaf  court  by  the  issuing  '  Andrews  v.  Gierke,  Garth.  25  •  Gook 

of  a  foreign  attachment  in  a  State  court,  v.  Licence,  Lord  Raym  346 
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Where  the  money  attached  in  the  garnishee's  hands  is  not  du^  and 
payable  at  the  time  of  the  plea,  the  garnishee  ought  to  plead  "  that  it 
is  true  he^has  so  much  money  in  his  hands,  but  that  the  same  is  not 
due  and  payable  to  the  defendant  till  a  certain  day  to  come  ;"  and 
then  the  plaintiiF  shall  have  judgment  presently  against  the  garnishee 
for  the  moneys  attached,  but  execution  shall  stay.' 

It  is  said^  that  the  garnishee  may  plead  anything  against  the 
plaintiff  in  the  scire  facias  that  he  could  plead  against  his  own  original 
creditor,  except  that  the  debt  is  not  presently  demandable ;  and  even 
that  may  be  pleaded  by  him  in  stay  of  execution.^ 

But  it  seems  that  the  garnishee  cannot  plead  anything  to  the  scire 
facias  vrhich  goes  to  deny  or  to  lessen  the  debt  from  the  defendant  to 
the  plaintiflF. 

It  is  for  this  reason  that  when  the  garnishee  is  afterwards  sued  by 
the  defendant,  he  may  plead  the  foreign  attachment,  and  (where  not 
laid  in  his  own  hands)  is  not  obliged  to  state  that  a  debt  was  due  by 
the  defendant  in  the  attachment  to  the  plaintiff  in  the  attachment.* 

And  in  Pennsylvania  the  reason  is  still  stronger,  since  there  is  judg- 
ment against  the  defendant  before  the  garnishee  is  proceeded  against, 
•which  stands  for  the  sum  declared  for  in  debt,  without  even  an  oath  to 
support  it.' 

It  was  held  by  the  Supreme  Court  of  this  State  that  the  garnishee, 
in  answering  to  the  scire  facias  against  him,  should  not  be  allowed  to 
set-ofi'  a  debt  due  to  him  by  the  plaintiff  in  the  attachment.  Though 
it  will  be  observed,  in  the  report  of  the  opinions  of  the  three  judges, 
that  the  case  was  decided  (by  two  of  the  judges)  upon  special  grounds, 
independent  of  the  general  principle.^ 

Brackenridge,  jr.,  in  the  same  case,  said  "that,  if  judgment  had 
been  rendered  against  the  garnishee  before  the  death  of  Clow,  the 
plaintiff,  so  as  to  have  made  it  a  debt  of  the  garnishees  to  them,  then 
the  set-off  might  have  been  made  ;  but,  the  instant  the  plaintiff  died, 
the  right  to  the  whole  of  the  defendant's  (in  the  attachment)  money, 
vested  in  the  creditors  generally,  who  became  thereby  entitled  to  its 
distribution." 

If  the  plaintiff  obtain  the  answers  of  the  garnishee  to  his  interroga- 
tories, he  may  or  not,  as  he  pleases,  use  them  in  evidence  on  the  trial 
of  the  issue  on  the  scire  facias  against  the  garnishee  ;  but  if  he  reads 
the  answers  of  the  garnishee  in  evidence,  the  garnishee  may  insist  that 
the  whole  of  his  answer  to  any  interrogatory  shall  be  read,  and  there- 
fore may  read  any  document  referred  to  therein,  if  its  genuineness  is 
established  by  the  oath  of  the  garnishee  in  his  answer.    The  garnishee 

1  Priv.  Lond.  262 ;  Serg.  on  Att.  102 ;  decision,  on  the  ground  that  it  creates 
Moser  V.  Mayberry,  7  Watts  12.  "  vexation,  delay,  and  inconvenience  all 

2  Masters  v.  Lewis,  Lord  Kaym.  56,  round ;"  yet  the  principle  therein  enun- 
57  •  Serg.  on  Att.  102.  ciated    seems   thoroughly  m    harmony 

'  F.  &'m.  Bank  v.  Little,  8  W.  &  S.  with  the   doctrine  of  '| set-off"  as  laid 

22^9     '  down  in  subsequent  decisions  :  see  Hen- 

'McDaniel  v.  Hughes,  3  Bast  367.  derson  v.  Lewis,  9  S.  &  B.  383,  wherein 

s  McClenachan  v.  McCarty,  1  Dallas  Gibson,  J.  follows  this  case  in  one  "  per- 

3^5  feotly  analogous;"    also  Wolfersberger 

«'Cramond  et  al.  v.  The  Bank  of  the  v.  Bucher,  10  Ibid.  13  ;  Beale  v.  Coon,  2 

United  States,  1  Binn.  64 ;  s.  c,  4  Dal-  Watts  184 ;  Stuart  v.  Commonwealth,  8 

las   291.     Mr.   Troubat   in   the   former  Ibid.  76. 
edition  of  this  work,  finds  fault  with  this 
VOL.  II. — 5-i 
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may  rely  on  those  answers  without  giving  evidence  drawn  aliunde  of 
the  facts  therein  stated.^ 

If  on  the  trial  the  plaintiff  read  the  answers  of  the  defei^dant  (gar- 
nishee) to  the  interrogatories  administered  to  him  on  the  plaintiff's 
behalf,  the  plaintiff  may  contradict  those  answers  by  showing  that  the 
defendant  swore  differeiftly  on  another  occasion.^ 

The  respondent  is  entitled  to  set  forth  his  whole  case  in  his  answer, 
and  may  not  only  traverse  but  confess  and  avoid  the  case  of  complain- 
ant. It  is  his  right  and  duty  to  state  his  defence  as  he  purposes  to 
make  it.  What  answer  the  respondent  is  entitled  to  make  is  a  ques- 
tion of  pleading.  The  weight  due  to  his  answer,  when  made,  depends 
on  the  rules  of  evidence.' 

On  the  trial  the  garnishee  cannot  avail  himself  of  the  fact  that  the 
debt  attached  was  given  in  consideration  of  goods  transferred  by  the 
defendant  to  him  for  the  purpose  of  defrauding  the  creditors  of  the 
defendant."* 

On  the  plea  of  nulla  bona  by  the  garnishee,  and  issue,  the  garnishee 
may,  on  the  trial,  take  advantage  of  the  objection  that,  in  the  attach- 
ment against  the  defendant,  the  action  was  debt  by  assumption  under 
our  Act  of  Assembly  of  the  21st  of  March  1806,  which  was  an  improper 
form  of  action,  that  act  not  being  applicable  to  attachments.^ 

He  may  also  object,  that  if  the  declaration  was  in  the  form  of  an 
action  of  assumpsit  for  goods  sold  and  delivered,  the  judgment  against 
the  defendant  in  the  attachment  not  being  for  a  liquidated  sum,  no  writ 
of  inquiry  was  executed.^ 

Foreign  attachment  will  not  lie  in  actions  ex  contractu  for  unliqui- 
dated damages,  for  in  such  a  case  the  court  will  have  no  standard  by 
which  to  fix  the  amount  of  defendant's  bail.'' 

4.    Verdict;  Judgment;    Execution  against    G-arnishee ;   Exe- 
cution against  Defendant. 
If  issue  be  taken,  and  a  trial  be  had  upon  any  sdrt  facias,  the  jury 
shall  find  what  goods  or  effects,  if  any,  were  in  the  hands  of  the  gar- 
nishees at  the  time  the  attachment  was  executed,  or  afterwards,  and 
also  the  value  thereof. 

The  plaintiff  may  recover  for  effects  which  came  into  the  hands  of 
the  garnishee  after  the  service  of  the  writ  of  attachment.* 

But  the  garnishee  is  not  liable  for  goods  which  came  into  his  hands 
after  plea  pleaded.' 

It  is  error  for  the  jury  to  find  against  the  garnishee  for  a  definite 
sum,  without  also  finding  what  goods  or  effects,  if  any,  were  in  his 
hands  at  the  time  the  attachment  was  executed  or  afterwards,  and 
also  the  value  thereof ;  and  this  is  not  a  matter  of  form,  but  of  sub- 
stance, as  the  garnishee  may,  in  many  cases,  discharge  himself  by 

2  ^rskine  v.  Sangaton,  7  Watts  150.  objection  being,  however,  in  nature  of  a 

Adlum  V.  Yard  1  Rawle  163.  plea  In  abatement,  on  account  of  the  ir- 

zi«ft  ^|?^''"'"f  *"•   -^'^^"e-  1   Pl^ila.   R.  regularity  in  issuing  the  scire  facias, 

i  'm         '    .T     ,.  ™  „r  ^°*^  •^o'  *s  ^  plea  in  bar  which  concludes 

♦  Moser  «.  M^berry,  7  Watts  12.  the  plaintiff,  and  the  proceedings  being 

6  ^^^^^^Zu   Harris  10  S.  &  R.  109.  rectffied,  a  new  scire  facias  may  issue! 

Ibid.    The  garnishee  may,  on  plea  Thornton  v.  Bonham,  2  Barr  102 
of  nulla  bona,  take    advantage    of   a         '  Strook  v.  Little,  9  Wright  419 
want  of  writ  of  inquiry  and  assessment         «  Sheetz  v.  Hobensack,  s' Harris  412 
of  damages  in  the  original  process.   The         »  Raiguel  v.  MoConnell,  1  Casey  364 
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surrender  of  the  property,  and  is  not  in  any  case  answerable  beyond 
its  value. ^ 

If  the  property  in  the  garnishee's  hand  be  money,  the  verdict  may 
be  amended.^ 

After  a  verdict  for  the  plaintiff,  he  may  have  execution  of  his  judg- 
ment in  the  attachment  to  be  levied  of  the  goods  or  effects  so  found  in 
the  hands  or  possession  of  the  garnishee,  or  so  much  of  them  as  shall 
be  sufficient  to  satisfy  his  demand,  together  with  the  legal  costs  and 
charges.^  The  plaintiiF  may  also,  at  the  same  time,  have  execution 
against  the  garnishee,  upon  the  judgment  obtained  against  him  on  the 
scire  facias,  as  in  the  case  of  a  judgment  against  him  for  his  proper 
debt,  to  be  executed,  if  the  garnishee  shall  neglect  or  refuse,  upon  the 
lawful  demand  of  the  proper  officers,  to  produce  and  deliver  the  goods 
and  effects  of  the  defendant,  or  to  pay  the  debt  or  duty  attached,  if 
the  same  shall  be  due  and  payable/ 

In  Layman  v.  Beam,^  it  is  stated  that  "  if  the  garnishee  in  a  writ  of 
attachment  in  execution  make  default  by  not  appearing  after  due  ser- 
vice of  the  writ,  judgment  ought  not  to  be  given  against  him  to  be 
levied  of  his  goods  and  chattels."  Sergeant,  J.,  in  his  opinion  in  this 
case,  adds  :  "  No  provision  is  made  in  the  Act  of  Assembly  as  to  the 
nature  of  the  judgment  which  the  plaintiff  is  to  have  against  the  gar- 
nishee, where  the  garnishee  makes  default  in  his  appearance  after 
service  of  the  scire  facias.  The  only  cases  provided  for  are,  first, 
■where  the  garnishee  neglects  or  refuses  to  answer  interrogatories  ; 
then,  by  §  57,  he  is  to  be  adjudged  to  have  in  his  possession  goods  or 
effects  of  the  defendant  to  an  amount  sufficient  to  satisfy  the  plaintiff's 
demands,  and  execution  is  to  issue  in  like  manner  as  in  a  judgment  against 
him  for  his  proper  debt.  The  other  case  is  where  there  is  a  verdict 
against  the  garnishee ;  then  by  §  58  the  jury  are  to  find  what  goods 
are  in  his  hands,  and  their  value,  and  the  execution  is  not  in  the  first 
instance  against  him  as  for  his  proper  debt,  but  it  is  twofold ;  first,  by  §  69, 
of  the  goods  or  effects  so  found  in  his  hands,  or  so  much  as  may  satisfy 
the  plaintiff's  demand ;  and,  by  §  60,  against  him  as  of  his  proper 
debt,  if  he  refuses  to  produce  the  goods  and  effects.  And  this  seems  to 
us  to  be  the  proper  mode  of  proceeding  in  the  case  of  a  judgment  by 
default.  For  a  default  to  appear  is  tantamount  to  a  confession  that  he 
has  in  his  hands  the  property  attached ;  but  there  is  no  contempt  of 
court  in  refusing  to  answer  interrogatories ;  therefore  no  immediate 
judgment  is  given  to  make  him  personally  responsible.  This  seems  to 
be  the  course  under  the  Custom  of  London  in  cases  of  judgment 
against  the  garnishee  by  default.'  Such  also  is  the  form  of  judgment 
and  execution  in  cases  both  of  default  and  confession  under  the  Custom 
of  London.'  And  the  call  of  the  scire  facias  in  the  Act  of  Assembly 
of  the  16th  of  June  1836,  §  35,  and  the  13th  of  June  1836,  §  54,  is  to 
show  cause  why  execution  should  not  be  levied  of  the  effects  of  the 
defendant  in  the  garnishee's  hands." 

The  form  of  the  judgment  in  execution-attachment  adopted  in  Lay- 

'  Hampton    v.    Matthews,   2  Harris         '  6  Wh.  185. 
105.  ^  Complete    Attorney  66,    67 ;     and 

"5  Wh.  280.  Priv.  Lend.  260. 
»  Act  13th  June  1836,  ?2  58,  59.  '  Serg.  on  Att.  236,  238,  260. 

*  Ibid.,  g  60. 
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man  v.  Beam  should  be  modified  where  executors  and  administrators 
are  concerned,  and  perhaps  in  other  cases  of  trust.  Hence,  where 
administrators  are  garnishees,  it  is  error  to  enter  judgment  against 
them  de  bonis  propriis} 

Where  the  writ  is  against  joint  defendants,  some  of  whom  were 
■■  liable  to  attachment,  and  some  not,  if  judgment  be  rendered  against 
those  who  have  appeared,  execution  may  be  had  in  like  manner  as  in 
the  case  of  a  judgment  rendered  upon  the  confession  of  the  defendant ; 
and  if  such  defendants  have  nothing,  or  not  sufficient  whereof  to  levy 
such  judgment,  the  plaintifif  may  levy  his  judgment  or  the  residue 
thereof  of  the  goods  and  effects  which  may  remain  subject  to  the 
attachment,  proceeding  therein,  in  all  respects,  in  the  manner  above 
provided,  where  none  of  the  defendants  enter  bail ;  provided,  however, 
that  the  court  may,  if  they  see  cause,  award  execution  of  the  whole, 
or  any  part  of  such  judgment,  against  the  goods  or  effects  of  the 
defendants  attached  in  the  first  instance ;  saving,  nevertheless,  to  all 
the  defendants  their  respective  rights  and  claims  against  each  other  in 
that  behalf.^ 

Where  the  attachment  has  been  of  land  demised  to  a  tenant,  and 
after  judgment  has  been  obtained  on  a  scire  facias  against  such  tenant 
as  garnishee,  the  plaintiff  may  have  execution  as  previously  provided 
by  the  act,  of  the  rents  of  the  premises,  if  the  rents  of  the  premises 
or  any  part  thereof  have  remained  in  the  hands  of  the  tenant ;  but  if 
paid  into  court,  then,  upon  award  of  execution,  the  plaintiff  may  have 
the  money  paid  into  his  hands  on  his  giving  security.^  If  the  rents 
and  profits  of  the  real  estate  are  not  sufficient  to  satisfy  the  amount 
of  his  judgment,  with  the  interest,  costs,  and  charges,  the  plaintiff,  on 
giving  security  to  restore,  may  have  a  writ  of  fieri  facias,  upon  which 
the  like  proceedings  may  be  had  for  the  condemnation  and  sale  of  real 
estate  as  in  other  cases.* 

With  respect  to  the  judgment  and  execution  against  the  garnishee, 
two  cases  are  particularly  provided  for  by  law : — 

1.  Where  the  garnishee  pleads  that  he  had  no  goods  or  effects  in 
his  hands  at  the  time  of  the  attachment,  or  at  any  time  after,  which  is 
the  general  issue. 

There,  if  the  verdict  is  against  him,  unless  he  produce  the  property 
found  by  the  verdict,  he  is  liable,  in  his  own  estate,  to  the  value  fixed 
by  writ  of  appraisement ;  or,  as  is  most  usual,  found  by  the  verdict  of 
the  jury. 

_  2.  Where  the  garnishee  neglects  or  refuses  to  appear  and  answer 
interrogatories,  the  plaintiff  may  have  judgment  and  execution  against 
his  property  for  the  amount  of  damages  assessed. 

Although  these  are  the  most  usual  cases,  there  may  be  others ;  as 
Where  judgment  is  taken  against  the  garnishee  by  default, 'either 
tor  want  of  appearance  to  the  scire  facias,  or  in  a  subsequent  proceed- 
ing,  no  interrogatories  being  filed,  or  the  garnishee  having  answered 
them,  and  denied  the  property  as  alleged  or  supposed,  it  is  said  that  if 
the  garnishee  fail  to  appear  as  he  ought,  he  is  taken  by  default  for 
want  of  appearing,  and  judgment  given  against  him  for  the  goods  and 

'  Lorenz's  Administrators  v.  King,  2         '  Ibid    3  68 
Wright  93.  4  jbid'.!  I  69* 

■'  Act  13th  June  1836,  J§  72,  73,  74. 
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money  attached  in  his  hands,  and  is  remediless  at  common  law  or  in 
equity,  by  reason  of  his  non-appearance,  though  he  hath  not  one  penny 
in  his  hands ;  and,  if  taken  in  execution,  must  pay  the  money  or  go  to 
prison.' 

In  case  of  an  attachment  of  goods,  if  there  is  a  default  by  the  gar- 
nishee there  is  a  judgment  of  appraisement,^  upon  -which  an  appraise- 
ment is  had  (the  plaintifiF  proving  the  value  of  the  goods),  and  judgment 
thereon.' 

A  consequence,  also,  of  this  judgment  is,  that  the  defendant  in  the 
attachment  is  discharged  against  the  plaintiff  of  so  much  of  his  debt 
as  equals  the  amount  of  the  property  recovered  from  the  garnishee,  so 
long  as  the  judgment  and  execution  remain  in  force. 

And,  that  if  the  sum  attached  will  not  satisfy  all  the  plaintifif's  claim, 
he  may  have  process  against  the  defendant's  other  estate  (if  any  can 
be  found)  for  the  residue.* 

A  scire  facias  post  annum  et  diem  against  the  defendant  is  not 
necessary  to  revive  a  judgment  in  foreign  attachment ;  but  a  writ  of 
inquiry  may  be  executed  without  such  scire  facias,  after  a  lapse  of 
fourteen  years.' 

5.  Recognisances  of  Plaintiff ;  Scire  Facias  ad  Disprolandum 
Dehitum. 

But  after  judgment  against  the  garnishee,  before  any  execution  shall 
be  executed  (of  course  then  it  may  be  issued),  the  plaintiff  is  required 
to  give  security,  by  recognisances  and  sufficient  sureties,  to  be  approved 
of  by  the  court,  or  by  one  of  the  judges  thereof  in  vacation,  with  con- 
dition, that  if  the  defendant  in  the  attachment  shall,  within  a  year  and  a 
day  next  ensuing  the  date  of  such  recognisance,  by  himself  or  attorney, 
come  into  court,  and  disprove  or  avoid  the  debt  recovered  against  him, 
or  shall  discharge  the  same  with  costs,  in  such  case  the  plaintiff  shall 
restore  to  the  defendant  the  goods  or  effects,  or  the  value  thereof, 
attached  and  condemned  as  aforesaid,  or  so  much  thereof  as  shall  be 
disproved  or  discharged,  or  else  that  they  will  do  it  for  him.^ 

It  is  said  that  the  year  and  day  commence  from  the  execution,  and 
not  from  the  judgment.' 

The  year  and  a  day  within  which  a  scire  facias  ad  disprohandum 
debitum  must  issue,  does  not  begin  to  run  until  after  execution  is  actu- 
ally awarded  ;  and  where  the  original  defendant  dies  within  the  year, 
his  administrator  may  sue  out  this  writ  (of  sci.fa.)  without  giving 
security  of  any  description.* 

This  security  must  be  given  where  the  garnishee  delivers  up  the 
goods  found  by  verdict  to  be  in  his  hands,  in  his  own  discharge,  with- 
out execution  being  taken  out.' 

And  the  garnishee  must  see  that  this  security  is  given,  otherwise  he 
may  be  compelled  to  pay  the  money  again  to  the  defendant  in  the 
attachment,'" 

'  Priv.  Lond.  260 ;   Comp.    Attorney         '  Cro.  Eliz.  713 ;  Lewknor  v.  Huntley, 

66,  67 ;  Serg.  on  Att.  39,  2d  edit.  arg. 

■'  Comp.    Attorney  65,  66 :   Serg.  on         *  Bujac,   Admin'r    of   Coppinger    v. 

Att  39.  Phillips,  2  Miles  71. 

»  Serg.  on  Att.  39,  2d  edit.  '  Myers  v.  Urioh,  1  Binn.  25 ;  Craw- 

*  Ibid.  41,  2d  edit.  ford  v.  Barry,  Ibid.  481. 

s  Cookson  V.  Turner,  3  Binn.  416.  "'  Ibid. 

«  Act  13th  June  1836,  J  61. 
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This  recognisance  to  restore  is  not  necessary  where  the  defendant 
has  entered  an  appearance  at  any  time  before  final  judgment  and 
taken  defence  according  to  §  64  of  this  act,  and  judgment  has  been 
obtained  against  him. 

And  it  has  been  made  optional  by  §  2  of  the  Act  of  the  8th  of 
May  1855,  which  is  as  follows:  "In  any  such  case  of  foreign  attach- 
ment and  final  judgment  entered,  it  shall  be  lawful  for  the  plaintiff,  at 
his  option,  instead  of  entering  the  security  as  required  by  the  61st 
section  of  the  said  act,  to  leave  the  property  attached  remain  unsold 
for  a  year  and  day  after  such  judgment,  and  thereafter  to  proceed  to 
make  sale  by  execution,  with  the  like  effect  as  if  such  security  had 
been  entered.' 

Under  the  2d  section  of  the  Act  of  July  27th  1842,^  passed  "  to 
enable  creditors  to  attach  legacies,  and  property  inherited,  in  the  hands 
of  executors  and  administrators,"  and'  other  trustees,  the  plaintiif,  in 
any  foreign  attachment  of  such  property,  must,  in  addition  to  the 
recognisance  and  securities  now  required  by  law  to  be  given  in  actions 
of  foreign  attachment,  tender  to  the  garnishee  or  garnishees,  if  execu- 
tors or  administrators,  before  receiving  the  defendant's  interest  in  the 
estate  attached,  a  bond  with  surety  to  be  approved  by  the  court,  in 
double  the  amount  to  be  received,  with  the  conditions  prescribed  in  the 
41st  section  of  the  Act  of  February  24th  1834,  i-elating  to  executors 
and  administrators. 

From  the  time  that  the  attachment  is  served  on  the  garnishee,  he  is 
restrained  from  paying  over  the  debt  or  property  to  the  defendant  in 
the  attachment :  he  must  await  the  legal  issue  of  the  proceeding,  to 
determine  his  conduct  in  that  respect.^ 

For  this  reason  he  will  not  be  liable  to  his  creditor  for  interest  in 
such  case,  for  the  period  during  which  the  attachment  existed,  though 
afterwards  dissolved  ;  unless  he  has  been  guilty  of  fraud  or  neglect.* 

But  this  applies  only  to  so  much  of  the  property  attached  as  is  suffi- 
cient to  cover  the  debt  claimed  by  the  plaintiff  in  the  attachment,  the 
interest  on  it  which  would  probably  accumulate  the  costs,  and  a  liberal 
allowance  for  expenses.  If  the  garnishee  has  more  than  that  in  his 
hands,  he  is  not  justified  in  withholding  the  surplus  from  his  creditor. 
He  is  liable  to  his  creditor  for  interest  upon  it  in  case  he  so  withhold 
-it.^ 

And  the  garnishee  must  be  cautious  not  to  pay  over  to  the  plaintiff 
the  property  attached,  until  compelled  to  do  so  by  process  of  execu- 
tion,^ nor  until  the  stipulation  ordered  by  the  Act  of  Assembly  is 
made.  Otherwise,  he  may  be  compelled  to  pay  it  over  again  to  the 
defendant  in  the  attachment.' 

A  foreign  attachment  gives  the  attaching  creditor  a  lien  on  a  debt 

'  Purd.Dig.495,  pl.23,Pamph.L.532.  «  Though  it  seems  a  delivery,  after 

'  Purd.  Dig.  492,  pi.  6,  7.  the  verdict,  of  the  goods  found  and  val- 

«  Vide  supra,  843  ued  by  the  jury,  will  be  a  sufficient  dis- 

«  Fitzgerald    v.    Caldwell,   2     Dallas  charge,   if  the   stipulation   is   entered: 

215;  Serg.  on  Att.  115.  Crawford  v.   Barry;    see   1  Binn.   481. 

5  Sickman  B.  Lapsley,  13  S.  &  R.  224 ;  Qu.—1{  the  rule    is    different    where 

Mackey  v.  Hodgson,  8  Barr  470;  Irwin  money  is  attached? 

V.  P.  &  C.   R.  R.  Co.,  7  Wright  488 ;  '  Myers  v.  Urich,  1  Binn.  25 

Jackson's  Ex'tor  v.  Lloyd,  8  Ibid.  82. 
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due  by  the  garnishee  to  the  defendant,  so  far  as  to  restrain  the  gar- 
nishee from  paying  it  over  to  his  creditor,  but  no  further.  It  creates 
no  lien  on  the  real  or  personal  estate  of  the  garnishee.' 

Therefore,  where  the  garnishee  dies  intestate  before  trial  or  judgment 
on  the  scire  facias,  and  without  leaving  assets  to  pay  all  his  debts,  the 
plaintiif  in  the  foreign  attachment  has  no  preference  over  the  other 
creditors,  if  the  subject  of  the  attachment  is  a  debt  due  by  the  gar- 
nishee to  the  defendant  in  the  attachment.^ 

Qu.  How  it  would  be  where  the  jury  find  specific  articles  in  the 
hands  of  the  garnishee  ?  It  would  seem  they  could  not  be  said  to 
belong  to  the  garnishee,  and,  therefore,  it  would  be  unreasonable  that 
they  should  be  appropriated  to  the  payment  of  his  debts.^ 

Although  the  plaintiff  in  the  attachment  obtain  a  verdict,  judgment, 
,and  execution  for  the  money  and  goods  in  the  garnishee's  possession, 
yet  the  defendant  in  the  attachment  may,  at  any  time  before  the  money 
be  paid,  put  in  bail  (absolute  for  the  money)  to  the  plaintiff's  action, 
upon  which  the  attachment  is  grounded ;  whereby  the  'garnishee  will 
and  shall  be  immediately  discharged.^ 

But,  by  the  Act  of  1836,  an  important  alteration  has  been  made  in 
this  head,  and  the  privilege  of  the  defendant  further  extended.  It 
enacts  that,  if  the  defendant  or  defendants  in  the  attachment,  and 
every  of  them,  shall,  at  any  time  before  the  money  paid,  put  in,  and 
perfect  bail  to  the  plaintiff's  action  in  the  sum  demanded,  or  in  such 
sum  as  the  court,  upon  the  cause  of  action  shown,  shall  order ;  or,  if 
they  shall  make  deposit,  in  the  manner  provided  in  the  case  of  an  arrest 
upon  a  capias  ad  respondendum,  the  attachment,  and  all  proceedings 
had  thereupon,  shall  be  dissolved,  and  the  action  shall  proceed  in  due 
course,  in  like  manner  as  if  the  same  had  been  commenced  by  a  writ 
of  capias  ad  respondendum.^ 

In  the  ensuing  section  (the  63d)  it  is  provided,  that  if  an  attach- 
ment shall  be  dissolved,  as  aforesaid,  after  any  sale  of  real  or  personal 
property  attached,  such  dissolution  shall  not  have  the  efi'ect  of  divest- 
ing any  estate  or  interest  acquired  by  virtue  of  such  sale,  by  any 
person  not  party  to  such  attachment,  but  in  such  case  the  proceeds 
of  any  such  sale  shall  be  paid  or  restored  to  the  defendant  in  the 
attachment. 

6.    Ulterior  Eights  of  the  Plaintiff  after  Judgment — Costs. 

For  some  suggestions  as  to  practice  founded  on  the  authority  of  the 
old  English  decisions,  more  curious  than  convenient  at  this  day,  we 
refer  the  student  to  Sergeant  on  Attachment,  pp.  117, 118, 119,  2d  ed. 
There  the  right  of  the  plaintiff  will  be  found  discussed  to  desert  his 
attachment,  even  after  judgment  entered  against. the  garnishee,  and  to 
resort  to  the  defendant. 

If  the  defendant  has  appeared,  by  entering  special  bail  or  making  a 
deposit,  the  judgment  recovered  against  him  has  the  same  effect  as  if 
recovered  in  a  suit  commenced  by  summons.  If  he  has  appeared 
without  dissolving  the  attachment,  according  to  the  64th  section  of  the 
act,  and  the  plaintiff  recovers  judgment,  such  judgment  has,  by  the 

1  Parker  v.  Farr,  2  Bro.  332.  '  ?  62 ;  see  this  practice  as  to  bail  and 

2  Xljid.  deposits,  more  fully  stated  in  ^  1  of  this 
'  Ibid. ;  Serg.  on  Att.  116,  2d  ed.  chapter,  supra. 

*  Serg.  on  Att.  42,  2d  ed. 
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express  words  of  the  act,  the  same  force  and  effect  as  if  commenced 
by  summons,  and  also  the  ordinary  effect  of  a  judgment  in  attachment, 
enabling  the  plaintiff  to  proceed  against  the  property  attached  and  the 
garnishee.* 

And  it  is  to  be  observed,  that  all  which  has  been  said  in  this  chapter 
in  relation  to  the  effect  of  a  judgment  in  foreign  attachment,  applies 
only  where  the  proceeding,  after  being  instituted,  continues  altogether 
ex  parte,  and  no  special  bail  is  entered  by  the  defendant,  nor  deposit 
of  money  made,  nor  appearance  entered.^ 

Where  the  judgment  in  foreign  attachment  was  obtained  against  a 
person  as  defendant,  in  another  State,  such  judgment  has  been  held  not 
to  be  conclusive  evidence  of  the  debt  in  an  action  between  the  same 
parties  here. 

As  to  costs :  The  general  rule  is,  that,  upon  attachments,  no  costs 
are  allowed  to  either  party,  let  the  verdict  be  for  or  against  the 
plaintiff.^ 

But  as  to  the  costs  of  suit :  Upon  a  noire  facia»  against  the  defend- 
ants as  garnishees  of  Waldo,  against  whom  a  foreign  attachment  had 
been  issued,  on  the  trial  it  was  ruled  that  if  a  plaintiff  does  not  prove 
more  in  the  hands  of  the  garnishee  than  he  admits  by  his  plea  to  the 
scire  facias,  or  his  answer  upon  interrogatories,  the  plaintiff  must  pay 
the  costs.  But,  if  more  is  proved,  then  the  costs  shall  be  paid  by  the 
garnishee. 

The  verdict  being  for  no  more  than  the  sum  admitted  in  the  answers 
of  the  defendant,  judgment  was  accordingly  entered  for  the  plaintiffs, 
but  without  costs.* 

The  general  principle  is  stated  to  be,  that  if  the  garnishee  come  into 
court  on  the  scire  facias,  and  suffers  judgment  to  go  against  him,  in  that 
case  he  is  not  liable  to  costs,  because  he  has  done  nothing  but  pursue 
the  track  marked  out  by  law.  But  if  he  pleads  a  false  plea ;  if  he 
denies  that  he  has  any  effects  in  his  hands  ;  or  there  are  effects  in  his 
hands  exceeding  those  he  admits,  he  is  responsible  for  costs.  He  can- 
not be  a  witness  on  the  issue  of  nulla  bona,  though  he  has  paid  the 
debt  into  court,  to  prove  the  appropriation  of  the  money  by  the  defend- 
ant to  other  creditors.* 

7.  Death,  of  Defendant  in  the  Attachment. 

It  has  been  decided  that  the  death  of  the  defendant  in  a  foreign 
attachment,  after  final  judgment,  does  not  dissolve  the  attachment.  But 
the  plaintiff  must  give  security  to  the  representatives  of  the  defendant, 
Tvho  within  the  year  and  day  may  come  into  court,  and  proceed  by  writ 
of  scire  facias  ad  disprobandum  debitum,  which  puts  the  plaintiff  to 
the  legal  proof  of  the  demand  and  lets  the  defendant  into  a  full 
defence." 

In  Shewell  v.  Keen,?  decided  in  1837,  it  was  held  that  a  pecuniarv 
legacy  was  not  a  debt  and  could  not  be  attached  by  process  of  foreign 

'  Act  of  13th  June  1836,  §  64.  Dallas  113 

I  Serg.  on  Att.  210.  s  Wood   v.   Ludwie,  6  S    &  R   44fi  • 

Pnv.  Lond.  257  ;  see  Tross  v.  Mitch-  Myers  v.  Urioh,  1  Binn  25  •  Sere^nn 
ell,  Cro.  Eliz.  172 ;  1  Leon.  321 ;  and  fur  Att.  131,  132,  2d  ed  HalU '  Knann  ? 
much  additional  Blackletter  pleading  in     Bavr  213.  '  '  f f*  ^ 

reference  to  "Forein  Attachment,"  see         «  Fitch  u.  Ross  4  S  A-  R    =1^7 
Cro.  Eliz.  101,  157,  184,  593,  691,  712.  '2  Wh.  338       *''■*"'•  ^^'  • 

'  Walker  et  al.   v.  Wallace  et  al.,  2  "        " 
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attachment.'  To  remedy  this,  which  was  held  to  he  a  defect  in  the  Act 
of  13th  of  June  1836,  the  legislature,  on  the  27th  of  July  1842,  passed 
the  following  act : — 

"  All  legacies  given  and  lands  devised  to  any  person  by  will  or  testa- 
ment, and  any  interest  which  any  person  may  have  in  the  real  or  per- 
sonal estate  of  any  decedent,  whether  by  will  or  otherwise,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  demand  and  costs  of  claim- 
ant,  shall  be  subject  and  liable  to  be  attached  by  any  creditor  of  such 
person  by  writ  of  foreign  attachment,  in  the  hands  or  possession  of  the 
executor  or  administrator,  or  in  whose  hands  or  possession  soever  the 
same  may  be,  as  fully  and  as  effectually  as  in  other  cases,  and  the  like 
proceedings  shall  be  had  as  are  prescribed  in  the  several'acts  of  the 
commonwealth  regulating  the  proceedings  in  actions  of  foreign  attach- 
ment :  Provided,  That  the  provisions  of  this  act  shall  not  extend  to 
legacies  and  distributive  shares  due  married  women."  ^ 

Under  this  section  it  has  been  held  that  a  legacy  or  distributive 
share  of  a  decedent's  estate  is  liable  to  be  attached  in  the  hands  of  the 
executors  or  administrators  by  a  foreign  attachment  against  the  legatee 
or  distributee  before  any  settlement  of  the  estate  of  a  decedent.' 

The  2d  section  of  this  act  provides  that :  In  all  cases  where  any 
legacy,  devise  of  land,  or  any  interest  which  any  debtor  may  have  in 
the  estate  of  any  decedent,  whether  by  will  or  otherwise,  is  or  are 
attached  in  the  hands  of  the  executor  or  administrator,  or  in  whoseso- 
ever hands  or  possession  the  same  may  be,  by  writ  of  foreign  attach- 
ment, it  shall  be  the  duty  of  the  plaintiff  in  such  action,  in  addition  to 
the  recognisance  and  securities  now  required  by  law  to  be  given  in 
actions  of  foreign  attachment,  to  tender  to  the  garnishee  or  garnishees, 
if  he  or  they  be  executors  or  administrators,  before  receiving  the  dis- 
tributive share  of  such  debts,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  debt  and  interest  and  costs,  a  bond  with  suiEcient  secu- 
rity, to  be  approved  by  the  court,  in  double  the  amount  to  be  received 
from  such  garnishee,  with  like  conditions  as  are  prescribed  in  the  41st 
section  of  the  Act  of  24th  of  February  1834,*  and  the  said  executor, 
administrator,  or  other  person  in  whose  hands  the  legacy,  devise  of 
land,  or  other  interest  due  such  debtor  may  be  attached,  shall  be  liable 
to  the  same  penalties,  and  to  be  proceeded  against  as  garnishees  in 
foreign  attachment  are  now  by  law  subject  to :  Provided,  however. 
That  nothing  in  this  act  shall  be  construed  to  confer  on  the  plaintiff  in 
such  action,  any  greater  rights  or  benefits  than  the  debtor  would  have 
been  entitled  to,  but  the  same  rights  which  the  debtor  has,  and  no 
more,  is  (sic)  hereby  conferred  on  the  attaching  creditor.^ 

Under  this  2d  section  it  has  been  held  that  a  legacy  in  the  hands  of  an 
agent  of  the  executor  can  be  attached.^ 

•  Cited  in  Goohenaur's  Ex.  v.  Hostet-  otherwise  be  made  duly  to  appear,  he 
ter  6  Harris  414.  will   refund  the  rateable  part   of  such 

'^  Act  27th  July  1842,  I  1,  Purd.  Dig.  debt  or  demand,  and   of  the  costs  and 

492  pi.  6,  Pamph.  L.  436.  charges   attending  the  recovery  of  the 

''  Sinniokson  v.  Painter,  32  P.  S.  R.  same ;  see  Purd.  Dig.  302,  pi.  178,  "  Dece- 

384  •  and  also  Lorenz's  Adm.  v.  King,  2  dents'  Estates." 
Wright  93.  '  Act  27th  July  1842,  §  2,  Purd.  Dig. 

*  That  is,  "that  if  any  debt  or  de-  492,  pi.  7,  Pamph.  L.  436. 

mand    shall    afterwards    be    recovered         *  Goohenaur's  Executors  v.  Hostetter, 
against   the  estate  of  the  decedent,  or    6  Harris  414. 
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Foreign  attachment  will  not  lie  against  an  executor  as  defendant  for 
a  debt  from  the  testator.' 

Where  the  administrators  are  garnishees,  it  is  error  to  enter  judgment 
against  them  de  bonis  propriis} 

8.  Defendant  against  Crarnishee. 

Since  the  garnishee  may  be  sued  by  the  defendant  in  the  attachment 
after  the  debt  or  eifects  have  been  attached  in  his  hands,  and  some- 
times after  a  condemnation  and  execution  in  the  attachment,  it  is  im- 
portant to  know  when  foreign  attachment  is  a  good  defence,  and  the 
manner  of  taking  advantage  of  it. 

All  that  the  law  requires  from  the  garnishee  is  that  he  shall,  in  good 
faith,  see  that  the  money  is  recovered  from  him  by  due  course  of  law. 
Where  this  is  the  case,  and  there  is  no  fraud  or  collusion,  a  recovery 
in  foreign  attachment  is  a  good  defence  to  an  action  brought  by  the 
defendant  in  the  attachment  against  the  garnishee.* 

Where  suit  is  brought  by  the  defendant  against  the  garnishee  after 
the  attachment  laid  and  before  judgment  or  execution  against  the  latter, 
in  such  a  case  the  garnishee  would  probably  be  influenced,  if  not 
guided,  by  the  disposition  he  felt  towards  the  one  party  or  the  other. 
If  he  wished  to  favor  the  plaintiif  in  the  attachment,  he  would  take 
defence  to  the  suit  merely.  If  the  defendant,  he  would  rule  the  plain- 
tiff for  indemnification,  and  also  to  take  defence  for  him  against  the 
defendant.     Mr.  Sergeant  observes  : — * 

If  the  garnishee  is  sued  by  the  defendant  in  the  attachment  while 
the  attachment  is  pending,  and  not  proceeded  in  to  judgment  and  exe- 
cution, it  seems  he  may  plead  the  foreign  attachment  pending  in  abate- 
ment.^ 

However,  the  garnishee  is  not  compelled  to  plead  the  foreign  attach- 
ment pending  in  abatement ;  for  if  the  suit  by  the  defendant  in  the 
attachment  against  him  is  suffered  to  proceed  to  verdict,  he  may,  on 
application  to  the  court,  obtain  an  order  for  an  indemnification  by  the 
plaintiff  against  such  attachment  pending,  before  he  will  be  compelled 
to  pay  over  the  amount.^ 

It  is  essential  to  the  protection  of  the  garnishee  that  payment  by 
him  to  the  plaintiff  should  be  compulsory ,— the  effect  of  an  executionJ 

An  attachment  pending  in  a  court  of  Maryland  was  determined  to 
be  pleadable  in  abatement  to  a  suit  in  the,  Supreme  Court  of  New 
York.  And  the  latter  court  said  : '  "  The  attachment  of  the  debt  in 
the  hands  of  the  defendant,  fixed  it  there  in  favor  of  the  attaching 
creditors ;  the  defendant  could  not  afterwards  lawfully  pay  it  over  to 
the  plaintiff.  The  attaching  creditors  acquired  a  lien  upon  the  debt, 
bmdmg  upon  the  defendant ;  and  which  the  courts  of  all  other  govern- 
ments, if  they  recognise  such  proceedings  at  all,  cannot  fail  to  regard. 
Qm  prior  est  tempore  potior  est  jure.    In  Brook  v.  Smith,^  Lord  Holt 

15  's^&  R  \79  ^°'""°'''^^^^'''  1°^-  Co-.         «  See  Fitzgerald  v.  Caldwell,  4  Dallas 

'  Lorenz's  Admin,  v.  King.  2  Wright         '"  Wetter  v.  Rucker,  5  E.  C  L  R  160 

''•"Anderson.   Young's  Executors,  9  f^tles^'r"""""- '"  ^"j^"""  ^'^'"'P^' 

"""Onlu.  149,  2d  ed.  Rep^'iol"""  "'  "'  "'   ''^""'''  '   '''''''• 
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held  that  a  foreign  attachment,  before  writ  purchased  in  the  suit,  was 
pleadable  in  abatement.  If  we  were  to  disallow  a  plea  in  abatement 
of  the  pending  attachment,  the  defendant  would  be  left  without  protec- 
tion, and  be  obliged  to  pay  the  money  twice  ;  for  we  may  reasonably 
presume,  that  if  the  priority  of  the  attachment  in  Maryland  be  ascer- 
tained, the  courts  in  that  State  would  not  suifer  that  proceeding  to  be 
defeated  by  the  subsequent  act  of  the  defendant  going  abroad  and  sub- 
jecting himself  to  a  suit  and  recovery  here." 

Act  of  20th  March  1845,  §  2 :  ^  In  all  cases  of  dissolving  foreign 
attachments,  the  bail  shall  be  bail  absolute,  in  a  recognisance  in  double 
the  amount  in  controversy,  as  nearly  as  may  be  ascertained,  with  one 
or  more  sufficient  sureties,  conditioned  for  the  payment  of  the  debt  or 
damages,  interest  and  cost  that  may  be  recovered. 

Under  this  section  it  has  been  held  that  the  plaintiiF's  claim  against 
the  fund  in  the  hands  of  the  garnishee  is  wholly  defeated  by  entry  of 
bail  to  the  action.^ 

The  present  writer  takes  occasion  to  observe  that  a  considerable 
number  of  recent  cases,  apparently  belonging  to  the  foregoing  chapter, 
have  not  been  cited.  The  omission  is  not  without  reason.  As  only 
the  cases  cited  have  been  found  upon  close  examination  to  come  pro- 
perly under  the  head  of  practice,  care  has  been  taken  not  needlessly 
to  enlarge  the  bulk  of  this  work. 

'  Purd.  Dig.  495,  pi.  25.  *  Jackson's  Appeal,  2  Grant  407. 
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Distinction  between  foreign  and  domestic 
attachment. 
Inhabitancy. 

Act  of  1 3th  of  June  1836,  §  1. 
Ibid.  §  2,  and  of  the  affidavit. 
Writ. 
Prsecipe. 
Sheriff's  duty. 

Wliat  constitutes  perishable  goods. 
Duties  and  powers  of  trustees. 
Distribution  of  dividends. 


Plea  of  domestic  attachment. 
Writ  of  error. 
Order  of  argument. 
Death  of  defendant. 
Appeals. 

Dissolution  of  domestic  attachment. 
Goods  pawned  not  attachable. 
Sheriff's  immunity. 

Attachments  issued    by  aldermen    and 
justices  of  the  peace. 


"  Where  the  law  distinguishes  we  look  for  some  difference,  and, 
perhaps,  for  some  contrast ;  and,  therefore,  when  it  provides  one  remedy 
hy  foreign,  and  another  By  domestic  attachment,  we  expect  them  to  be 
applicable  to  different  and  even  contrasted  cases,  and  such  is  plainly 
the  fact. 

"  Foreign  attachment  is  a  remedy  against  debtors  that  are  absent 
and  non-resident ;  while  domestic  attachment  is  a  remedy  against  resi- 
dent debtors  absenting  or  concealing  themselves.  Absence  or  its 
equivalent  gives  the  remedy  by  attachment  of  one  kind  or  the  other. 
Residence  or  non-residence  are  the  contrasted  elements  in  the  defini- 
tions of  the  two  kinds  of  attachment.  And  the  character  of  the 
remedies  is  consistent  with  this  distinction  ;  for  the  absconding  debtor 
is  treated  as  though  he  had  committed  an  act  of  bankruptcy,  and  the 
domestic  attachment  sequesters  his  goods  for  the  benefit  of  all  his 
creditors  ;  whereas  the  non-resident  debtor  is  treated  as  having  merely 
broken  his  contract,  and  his  goods  are  attached  to  enforce  his  appear- 
ance.'" 

On  the  question  of  what  constitutes  residence  or  inhabitancy,  there 
is  some  discussion  in  our  very  early  reports,  to  which  it  is  as  well,  per- 
haps, to  refer,  although  it  has  been  recently  well  defined  that  "resi- 
dence," as  used  in  our  constitution,  in  its  primary  signification,  is  the 
same  as  domicil, — a  word  which  means  the  place  where  a  man  establishes 
his  abode,  makes  the  seat  of  his  property,  and  exercises  his  civil  and 
political  rights.^  In  one  of  these  cases  the  court  said,  they  would 
avoid  laying  down  any  general  rules  as,  to  what  will  or  will  not  make  a 
person  an  inhabitant  within  the  Attachment  Law,  lest  cases  should  here- 

'  Fuller  V.  Bryan,  8  Harris  147 ;  ''  Chase  v.  Miller,  5  Wright  420 ; 
LowRiE,  J.  Woodward,  J. 
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after  happen,  which  come  within  those  general  rules,  but  were  not  in 
the  contemplation  of  the  court  in  the  particular  case  befo;:e  them. 
They  thought,  however,  that  if  any  general  rule  was  made,  it  would  be 
reasonable  and  very  consonant  to  our  laws  and  constitution,  that  the 
person's  residence,  to  make  him  an  inhabitant,  should  be  so  long  as  to 
give  '  him  the  rights  of  citizenship,  to  wit,  twelve  months.  And  they 
would  have  no  hesitation  in  laying  down  this  as  a  rule,  if  it  were  not 
for  those  cases  of  dispute  which  may  arise  between-  creditors  on  a 
domestic  attachment  and  creditors  on  foreign  attachments,  where  it 
may  frequently  happen  that  the  debtor's  residence  may  be  less  than 
twelve  months ;  and  yet  he  may,  and  ought  to  be  an  object  of  the 
Domestic  Attachment  Law,  so  as  to  have  his  effects  divided  among  all 
his  creditors,  and  not  swept  away  by  the  first  creditor  who  takes  out  a 
foreign  attachment.  But  in  cases  where  a  stranger  comes  among  us, 
and  remains  here  for  a  short  time,  and  then  goes  away,  under  such 
circumstances  as  not  to  make  him  an  object  of  the  domestic  attachment, 
it  will  always  have  considerable  weight  that  he  has  not  resided  here 
twelve  months.^ 

An  unmarried  man  who  took  lodgings  in  the  city,  rented  a  store  and 
traded  there,  declaring  his  intentions  of  taking  up  a  permanent  resi- 
dence, and  residing  there  six  months,  who  afterwards  absconded,  was 
declared  to  be  an  inhabitant  under  the  Domestic  Attachment  Law.^ 

These  decisions  furnish  no  general  rule  applicable  to  every  case,  as 
to  what  constitutes  an  inhabitancy  within  the  attachment  laws.  When 
the  same  cases  occur  again,  they  will  probably  be  considered  binding. 
But  it  seems  to  have  been  thought,  by  the^  courts,  that  other  cases 
must  be  left  to  depend,  in  a  great  degree,  on  their  own  particular 
circumstances.^ 

One  consideration  of  considerable  weight  being,  whether  there  is  a 
competition  created  by  a  foreign  and  domestic  attachment  being  issued 
against  the  same  defendant ;  the  court  leaning  in  favor  of  the  latter 
in  such  case,  as  a  more  equitable'  law,  being  for  the  benefit  of  all  the 
creditors.  And,  therefore,  that  might  be  deemed  an  inhabitancy,  when 
such  competition  exists,  which  would  not,  where  no  domestic  attach- 
ment is  issued.* 

The  law  and  practice  of  domestic  attachments  are  wholly  regulated 
in  this  State  by  an  Act  of  Assembly  passed  the  13th  of  June  1836.= 
This  statute  is  of  a  very  extended  character,  containing  forty-four 
sections,  and  intended  by  its  framers  to  present  a  comprehensive  and 
suificient  system  on  the  subject.  The  first  four  sections  relate  to  the 
commencement  of  the  proceeding,  and  are  as  follows : — 

Writs  of  domestic  attachment  may  be  issued  by  the  Court  of  Com- 
mon Pleas  of  the  county  in  which  any  debtor  being  an  inhabitant  of 

'  Taylor  v.  Knox  et  al.,  1  Dallas  158  ;  ment  may  issue   against  the  same  ner- 

Finlayson  v.  Knox,  in  1785.  son  as  defendant,  and  so  create  a  compe- 

Kennedy  v.  Bailhe,  3  Yeates  55.  tition    between    them,    is,    where    the 

»  Serg.  on  Att.  67,  2d  ed.  defendant  has  lately  been  in  the  State 

1        Lazarus   Barnet's    Case,   1    Dallas  and  gone  off  from  it  with  design  to  de- 

154;  Taylor  v.  Knox,  Finlayson  v.  Knox,  fraud  his  creditors :  Sers.  on  Att  67-68 

Ibid.  158  ;  Kennedy  «.  Baillie,  3  Yeates  note  (8).  ' 

^^-  *  Purd.    Dig.     353,    pi.    1,    ei    sen 

The  only  case,  it  seems,  where  a  for-    Pamph.  L.  606. 
eign   attachment  and  domestic  attach- 
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this  commonwealth  may  reside,  if  such  debtor  shall  have  absconded 
from  the  place  of  his  usual  abode  within  the  same,  or  shall  have 
remained  absent  from  this  commonwealth,  or  shall  have  confined  him- 
self in  his  own  house,  or  concealed  himself  elsewhere,  with  design  in 
either  case  to  defraud  his  creditors  ;  and  the  like  proceedings  may  be 
had  if  any  debtor,  not  having  become  an  inhabitant  of  this  common- 
wealth, shall  confine  or  conceal  himself  within  the  county,  with  intent 
to  avoid  the  service  of  process,  and  to  defraud  his  creditors.     §  1. 

The  District  Courts  are  Courts  of  Common  Pleas  within  the  act.' 

If  the  defendant  be  not  an  inhabitant  the  proceedings  must  be  under 
the  Foreign  Attachment  Law.^ 

A  domestic  attachment  may  issue  for  a  debt  not  due  and  payable.' 

But  no  such  writ  shall  be  issued,  except  upon  oath  or  afiirmation* 
previously  made  by  a  creditor  of  such  person,  or  by  some  one  in  his 
behalf,  of  the  truth  of  his  debt,  and  of  the  facts  upon  which  the  attach- 
ment shall  be  founded,  which  oath  or  affirmation  shall  be  filed  on  (of) 
record.     §  2. 

An  affidavit  was  held  to  be  bad  which  stated,  in  the  alternative,  that 
the  defendant  had  "  absconded  or  secreted  himself,"  whereas  it  should 
have  been  confined  to  one  of  .the  four  facts  referred  to  in  the  Act  of 
1807,  or  if  more  than  one  had  been  stated,  each  should  have  been 
positively  averred.' 

It  is  not  necessary  that  the  affidavit  to  ground  a  domestic  attachment 
should  aver  the  defendant's  residence.^ 

Nor  that  it  should  aver  that  six  days  have  intervened  between  the 
time  when  the  defendant  is  stated  to  have  absconded,  &c.,  and  the 
suing  out  of  the  writ.^ 

The  affidavit  on  which  a  domestic  attachment  is  grounded  is  not  con- 
clusive, and  if  it  clearly  appears  by  affidavit  that  the  defendant  has 
not  committed  acts  which  brought  him  within  the  provisions  of  the 
law,  the  attachment  will  be  dissolved,  though  notice  has  not  been  given 
to  all  the  creditors.  The  parties  who  issue  the  process  are  bound  to 
support  it  when  attacked.*  But  in  another  case  it  was  held,  where  a 
domestic  attachment  was  issued  on  the  plaintiff's  affidavit  filed  with  the 
prcecipe,  on  a  rule  to  show  cause  why  the  attachment  should  not  be 
dissolved,  that  the  plaintiff's  affidavit  when  taken  ex  parte,  after  the 
issuing  of  the  writ,  could  not  be  received.^  But  depositions  of  credit- 
ors taken  after  the  issuing  of  the  writ  are  admissible  in  behalf  of  the 
plaintiff  to  show  the  facts  of  the  case.'" 

The  writ  aforesaid  shall  be  made  according  to  the  following  form, 
viz. : — 

■  county,  ss. 


The  Commonwealth  of  Pennsylvania, 

To  the  Sheriff  of county,  greeting  : 

Whereas,  A.  B.,  late  of  the  county  of  ,  has  absconded  from 

'  Reeves  v.  Brown,  3  P.  L.  J.  464.  ^  Wray  v.  Gilmore,  1  Miles  75. 

^  Vaasyckel's  Appeal,  1  Harris  130 ;  '  Ibid. 

Fuller  V.  Bryan,  8  liarns  144.  '  Ibid. 

*  McCuUough  V.  Grishobber,  4  W.  &  ^  Boyes  v.  Coppinger,  2  Yeates  277. 
S.  201 ;  Pratt  v.  Steyer,  1  Browne  282.  »  Coulon  v.  De  Lisle,  1  Browne  291. 

•  For  form  of  Affidavit,  see  Dunlap's  "  Gibson  v.  McLaughlin,  Ibid.  294. 
Forms,  p.  106. 
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the  place  of  his  usual  abode  in  said  county  (^reciting  the  matters  of 
fact  contained  in  the  affidavit,  as  the  case  may  be'),  with  design  to 
defraud  his  creditors,  as  it  is  said  ;  therefore  we  command  you  that 
you  attach  all  and  singular  the  goods  and  chattels,  lands,  and  tenements 
of  the  said  A.  B.  within  your  bailiwick,  in  whose  hands  or  possession 
soever  the  same  may  be,  for  the  benefit  of  C.  D.,  who  sues  this  writ, 
and  of  the  other  creditors  of  the  said  A.  B. ;  and  we  further  command 
you,  that  you  cause  the  goods  and  chattels  attached  by  virtue  of  this 
writ,  forthwith  to  be  secured  and  appraised,  and  an  inventory  thereof 
to  be  made,  and  how  you  shall  have  executed  this  writ  make  known  to 

our  judges  at in  the  county  aforesaid,  on  the day  of , 

and  have  you  then  and  there  this  writ,  together  with  the  said  inventbry 
and  appraisement.     Witness,  &c.     §  3. 

Every  writ  of  domestic  attachment  shall  contain  a  clause  requiring 
the  sheriff,  or  other  officer,  to  summon  the  garnishee  or  person  in  whose 
hands  any  of  the  defendant's  money  or  other  effects  may  happen  to  be, 
to  appear  before  the  court  from  which  the  writ  shall  issue,  at  the  day 
and  place  mentioned  in  the  said  writ,  to  abide  the  orders  of  the  court 
in  the  premises.     §  4. 

Of  course,  the  5th  section,  providing  for  a  capias  against  the  gar- 
nishee, is  now  no  longer  of  any  force. 

The  prcecipe  for  a  writ  of  domestic  attachment  under  this  Act  of 
Assembly  might  be,  supposing  property  of  the  defendant  to  exist  in  two 
counties  of  this  State  (Delaware  and  Philadelphia  counties,  for  instance), 
in  the  following  form : — 

^             I          In  the  Supreme  Court  for  the  Eastern  District 
Q -^ j  of  Pennsylvania.     Of Term,  18 — . 

Issue  domestic  attachment  in (^ease  or  debt,  according  to  the 

claim),  and  testatum  writ  to  the  county  of  Delaware.     Ret.  

Term  18—. 

Sheriff  to  attach  the  money,  personal  and  real  estate  of  defendant 

in  said  counties,  in  the  hands  of  E F ,  in  this  county,  and  of 

G- — ;—  H ,   in  the  county  of  Delaware,  and  summon  them   as 

garnishees. 

J J ,  att'y.  for  plff. 

To  K .  L ,  Proth'y.  of  S.  0.  '       J         f 

Philad.,  Nov.  1,  18—. 

By  the  11th  section,  it  becomes  the  duty  of  the  sheriff  to  whom  a 
testatum  writ  of  attachment  shall  be  directed  as  aforesaid,  to  execute 
the  same  in  like  manner  as  if  the  writ  had  issued  from  the  Court  of 
Common  Pleas  of  his  own  county,  and  he  shall  cause  the  same  to  be 
entered  upon  the  docket  of  the  prothonotary  of  such  court,  in  the 
manner  provided  in  the  case  of  testatum  executions,  together  with  a 
description  of  any  real  estate  which  he  may  attain  (attach)  by  virtue 
thereof;  and  it  shall  be  his  duty  to  make  one  return)  with  the  said  writ 
to  the  court  from  which  it  shall  have  issued,  and  a  duplicate  of  such 
return  to  the  Court  of  Common  Pleas  of  his  own  county. 
_    Under  the  12th  section  the  Court  of  Common  Pleas  of  the  county 
into  which  any  testatum  writ  of  attachment  shall  be  sent  as  aforesaid 
shall  have  power  to  make  all  such  interlocutory  orders  respecting  the 
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garnishee,  and  for  the  delivery,  custody,  and  sale  of  any  personal  pro- 
perty attached  within  their  county,  as  they  might  do  in  the  case  of  an 
attachment  issuing  from  such  court,  and  it  shall  be  lawful  for  such 
court  to  make  all  necessary  orders  and  decrees  for  the  purpose  of  com- 
pelling answers  to  interrogatories,  by  any  person  within  their  jurisdic- 
tion and  (the)  delivery  of  all  property  within  their  jurisdiction  to  the 
trustees  appointed  in  such  attachment. 

It  would  swell  out  this  chapter  to  an  undue  length  on  a  procedure 
to  which  in  practice  it  is  not  often  necessary  to  recur,  were  we  to 
introduce  into  it  every  section  of  the  act.  We  shall  content  ourselves, 
therefore,  with  merely  quoting  such  sections  as  seem  most  particularly 
confined  to  practice  only,  and  with  referring  to  the  decisions  that 
nave  been  pronounced  in  this  State  in  illustration  of  the  present  law, 
and  of  those  acts  also  that  existed  before  the  year  1836. 

Under  the  7th  section,  any  other  creditor,  upon  affidavit  of  his  claim, 
may  suggest  his  name  on  record,  and  present  the  writ,  if  the  plaintiff 
neglect,  refuse,  or  fail  to  show  he  is  a  creditor.^ 

By  the  9th  section,  any  creditor  may  sue  out  other  attachments  into 
other  counties  in  which  the  defendant  may  have  property  ;  and  by  the 
loth,  a  clause  of  summons  may  be  inserted  in  such  testatum  writs 
against  persons  as  garnishees  who  may  hold  property  of  the  defendant 
in  such  counties. 

The  8th  section  directs  the  sale  of  perishable  goods  by  the  sheriff, 
on  the  application  of  any  creditor  to  the  court,  or  to  a  judge  in  vaca- 
tion ;  and  the  sheriff  is  to  pay  over  the  proceeds  to  the  trustees. 

In  regard  to  the  question  as  to  what  constitutes  perishable  goods,  it 
has  been  decided  that  they  are  such  as  are  liable  to  perish  before  the 
term  arrives  at  which  the  trustees  are  authorized  to  sell ;  and  that 
wines  and  liquors  are  not  included  in  the  class.^  A  shallop  has  been 
ordered  to  be  sold  as  being  included  in  the  list.^ 

Where  the  goods  attached  are  ordered  to  be  sold  as  perishable  or 
chargeable,  the  title  of  the  purchaser  at  such  sale  is  indefeasible  and 
unquestionable,  whoever  the  former  owner  may  have  been,  the  order 
and  sale  being  a  proceeding  in  rem  ;  but  the  sheriff,  as  defendant  in 
an  action  of  trespass  by  the  real  owner,  cannot  justify  the  taking  of 
the  goods  on  the  ground  that  by  this  peculiar  rule  of  law  the  title  of 
his  vendee  was  validated.^ 

The  judicial  decisions  upon  this  procedure,  either  in  regard  to  the 
construction  of  the  several  enactments,  or  to  the  practice,  have  not 
been  numerous.  Many  of  them  have  arisen  in  contests  between  all  the 
creditors  under  a  domestic  attachment,  and  particular  creditors  seek- 
ing a  preference  under  foreign  attachments. 
Duties  and  Powers  of  Trustees. 

The  appointment  of  trustees  is  regulated  by  the  three  following 
sections  of  the  Act  of  Assembly : — ° 

On  the  return  of  the  writ  as  aforesaid,  the  court  shall  appoint  three 
honest  and  discreet  men,  not  being  creditors  of  the  defendant,  to  be 
trustees  of  the  estate  of  the  defendant,  who,  before  proceeding  upon 

I  See  form  of  Affidavit  in  this  case,  and  ^  Henisler  ».  Friedman,  4  Am.  L/J. 

the  forms  required  in  many  other  con-  '  O'Neil  v.  Chew,  1  Dallas  379.     [355. 

tiogencies    under    this    proceeding,    in  *  Megee  v.  Beirne,  3  Wright  50. 

Smith's  Forms  of  Procedure,  p.  303.  *  Purd.  Dig.  855,  pi.  17,  d  seq. 
VOL.  II. — 55 
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the  duties  of  their  appointment,  shall  make  oath  or  afiSrmation,  before 
some  person  authorized  to  administer  oaths,  well  and  truly  to  execute 
the  trust  reposed  in  them,  according  to  the  best  of  their  skill  and 
understanding,  which  oath  or  affirmation,  certified  by  the  person  before 
whom  it  was  taken,  shall  be  filed  in  the  office  of  the  prothonotary  of 
the  said  court.     §  13. 

If  any  trustee  as  aforesaid  shall  decline  to  undertake  the  said  office, 
or  shall  resign  the  same,  or  die,  or  become  incapable  to  execute  the 
same,  the  court  shall  appoint  another  suitable  person  to  supply  the 
vacancy.     §  14. 

It  shall  be  lawful  for  the  court,  at  the  time  of  the  appointment  of  the 
said  trustees,  or  at  any  time  afterwards,  to  require  the  said  trustees  to 
give  security  in  such  form  and  amount  as  the  court  shall  direct,  for 
the  due  execution  of  the  trust.     §  15. 

The  trustees  appointed  by  the  court  to  take  charge  of  the  defendant's 
property  are  to  convert  it  into  money,  pay  his  debts,  and  make  return 
of  their  proceedings  to  the  court ;  and  in  case  of  any  dispute  concerning 
a  debt  due  either  to  or  from  the  defendant,  the  court  may  direct  an 
issue,  and  have  the  matter  tried  by  a  jury.  It  is  a  proceeding  in 
which  no  judgment,  final  or  interlocutory,  is  to  be  rendered.^ 

Under  the  Act  of  1807,  three  trustees  must  have  been  appointed 
and  have  qualified  before  they  could  act ;  but  if  they  were  all  quali- 
fied, the  majority  might  act.  They  might  certainly  sue ;  but  if  all 
were  alive,  the  suit  should  have  been  in  the  names  of  all.  The  court 
could  not  suffer  the  one  who  dissented  to  disavow,  discontinue,  or 
release  the  action.     If  one  died,  the  majority  were  competent  to  sue. 

The  meeting  and  hearing  of  creditors  by  the  trustees  are  provided 
for  in  the  31st  and  32d  sections,  as  follows : — ^ 

At  some  time  after  the  expiration  of  six  months  from  the  first  public 
notice  given,  as  hereinbefore  provided,  the  trustees  having  previously 
given  public  notice  of  the  time  and  place  fixed  by  them  for  the  pur- 
pose, shall  proceed  to  receive  the  proofs  of  the  several  creditors,  and 
shall  determine  upon  the  same,  and  having  stated  their  accounts  and 
ascertained  the  proportionate  sum  payable  to  each  creditor,  shall  file 
their  report  of  the  same  in  the  office  of  the  prothonotary  of  the  court 
out  of  which  the  attachment  was  issued.     §  81. 

It  shall  be  the  duty  of  such  prothonotary  to  give  public  notice  of 
the  filing  of  such  report,  by  advertisement,  in  the  manner  directed  by 
law  in  the  case  of  the  accounts  of  assignees  under  a  voluntary  assign- 
ment ;  and  at  the  next  stated  term  of  the  court  after  the  filing  of  the 
report,  if  exceptions  shall  not  be  presented  at  such  time  as  may  be 
directed  by  the  rules  of  such  court,  the  report  may  be  confirmed  by 
the  court,  and  the  trustees  shall  thereupon  make  distribution  accord- 
ingly.    §  82._ 

As  to  actions  instituted  by  trustees  to  recover  the  property  or 
credits  of  the  absconding  debtor,  there  have  been  the  following'  deci- 
sions:—  ° 

After  verdict  in  a  suit  by  two  trustees,  the  court  would  presume 

.  1  Lewis  V.  Wallick,  3  S.  &  U.  411.  S.  &  R.  100 

^  MoCready  v.  Guardians  of  Poor,  9         '  Purd.  Dig.  357,  pi.  35  &  36. 
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that  three  were  appointed  and  had  qualified,  and  that  one  was  since 
dead.^ 

The  trustees  under  a  domestic  attachment  are  only  invested  with 
those  rights  which  existed  in  the  person  against  whom  it  issued  imme- 
diately before  the  writ  is  sued  out,  unless  he,  before  that  time,  assigned 
or  conveyed  away  his  estate,  or  anything  belonging  to  him,  for  the 
purpose  of  defrauding  his  creditors  ;  in  which  case  the  trustees  have 
power,  under  the  5th  section  of  the  Act  of  1807,  to  recover  and  dis- 
pose of  whatever  may  have  been  so  conveyed  away,  in  the  same  man- 
ner as  if  he  had  been  seised  or  possessed  thereof  at  the  time  of  suing 
out  the  writ  of  attachment.^ 

In  an  action  by  the  trustees  under  a  domestic  attachment  issued 
against  A.,  brought  to  recover  from  B.,  the  father  of  A.,  the  proceeds 
of  the  sale  of  goods  in  a  store  which  had  belonged  to  A.,  and  the 
amount  of  debts  due  to  A.  collected  by  B.,  it  is  competent  to  the 
defendant  to  prove  by  the  testimony  of  any  disinterested  witness, 
admissions,  declarations,  and  acts  of  A.,  made  or  done  at  any  time 
prior  to  the  issuing  of  the  attachment,  tending  to  show  that  he  had 
given  to  his  father  the  store  and  books  of  accounts,  towards  securing 
a  debt  which  he  owed  to  his  father ;  notwithstanding  A.  was  examined 
as  a  witness  on  the  trial  for  the  father,  and  testified  to  nothing  having 
passed  between  him  and  his  mother  (who  was  alleged  to  have  been  his 
father's  agent  in  this  matter)  on  the  subject  of  the  store  and  books  of 
account,  and  of  his  giving  them  up  to  his  father,  for  any  purpose 
whatever.' 

But  without  any  agreement  between  the  father  and  the  son,  by  which 
the  latter  assigned  to  the  former  the  store-goods  and  books  of  account, 
if  the  son,  before  the  writ  of  attachment  issued,  gave  up  to  the  father 
the  goods  and  books  for  the  purpose  of  enabling  him  to  satisfy  the  debt 
due  to  him  out  of  the  proceeds  of  the  sale  of  the  goods  and  the  moneys 
collected,  and  the  father,  before  the  suing  out  of  the  writ,  accepted 
them  for  that  purpose,  he  would  be  entitled  to  have  his  debt  satisfied 
out  of  the  money  arising  from  the  sale  of  the  goods  and  the  collection 
of  the  debts,  whether  the  debts  were  collected  before  or  after  the  issu- 
ing of  the  writ  of  domestic  attachment.* 

Though  the  real  estate  of  an  absconding  husband  has  been  seized 
by  the  guardians  of  the  poor  for  the  use  of  his  wife  and  children,  and . 
the  proceedings  confirmed  by  the  Quarter  Sessions,  yet  trustees  after- 
wards appointed,  in  consequence  of  a  domestic  attachment  subsequently 
issued  against  the  husband,  may  recover  such  estate  in  ejectment  for 
the  use  of  those  creditors  of  the  husband  whose  claims  existed  previ- 
ously to  such  seizure.* 

Qu. :  whether  such  trustees  could  recover  where  they  represent  cre- 
ditors whose  claims  accrued  after  such  seizure,  or  where  the  guardians 
of  the  poor  had  sold  the  property  prior  to  the  attachment  ? 

The  trustees  aforesaid  may  summon  before  them  and  examine  upon 
oath  or  affirmation,  which  they  are  hereby  aiuthorized  to  administer, 
and  by  interrogatories  or  otherwise,  all  persons  r,esiding  within  the 
county,  supposed  to  be  indebted  to  the  defendant,  and  such  other  per- 

i  McCready  v.  Guardians  of  Poor,  9         *  Ibid. 
S.  &  R.  100.  *  Ankrim  v.  Woodward,  4  Rawle  345. 

'  ^  Ankrim  v.  Woodward,  4  Rawle  345.         *  Thomas  v.  MoCready,  5  S.  &  R.  387. 
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sons,  residing  as  aforesaid,  as  they  shall  think  fit,  touching  the  real 
or  personal  estate  of  the  defendant,  and  such  other  things  as  may  tend 
to  disclose  their  estates  or  their  secret  grants  or  alienation  of  their 
effects.     §  21. 

If  any  person,  summoned  to  attend  before  the  trustees  as  aforesaid, 
shall  refuse  to  attend,  or  shall  refuse  to  be  sworn  or  aflSrmed,  or  to 
make  answers  to  such  questions  or  interrogatories  as  shall  be  admin- 
istered to  him  by  or  on  behalf  of  the  said  trustees,  it  shall  be  lawful 
for  the  said  trustees  to  commit  such  person  to  the  prison  of  the  county, 
there  to  be  detained  until  he  shall  submit  to  be  examined  as  aforesaid. 
§  22. 

Provided,  that  any  person  arrested  or  detained  by  virtue  of  any 
such  warrant,  may  be  enlarged  upon  bail  given,  with  condition  that  he 
shall  appear  at  the  next  Court  of  Common  Pleas  to  be  holden  for  such 
county,  then  and  there  to  answer  all  such  interrogatories  as  shall  be 
exhibited  to  him,  under  the  direction  of  such  court,  and  abide  all 
orders  which  shall  be  made  by  such  court  on  behalf  of  the  said 
trustees.     §  23. 

The  like  proceedings  also  may  be  had  in  case  any  person  having 
books,  papers,  vouchers,  or  eifects  belonging  to  the  defendant  in  the 
attachment,  and  discovered  by  the  trustees  subsequent  to  the  attach- 
ment, executed  as  aforesaid,  shall  refuse  to  deliver  the  same  to  the 
said  trustees,  upon  being  legally  required  thereto.     §  24. 

If  any  garnishee^  or  other  person  having  possession  of  the  effects 
of  the  defendant  in  the  attachment,  or  having  knowledge  of  the  same, 
or  being  indebted  to  the  defendant,  shall  reside  in  another  coanty,  it 
shall  be  lawful  for  the  trustees  to  exhibit  interrogatories  in  writing  to 
such  person,  in  the  manner  authorized  by  law  in  the  case  of  foreign 
attachment,  and  thereupon  the  Court  of  Common  Pleas  of  the  county 
in  which  such  person  shall  reside  shall  have  power  to  compel  such 
person  to  answer  thereto,  in  like  manner  as  in  the  case  of  a  foreign 
attachment  issued  out  of  such  court.-'     §  25. 

It  shall  be  lawful  for  the  said  trustees,  by  warrants  under  their 
hands  and  seals,  to  cause  to  be  broken  open,  in  the  daytime,  houses, 
chambers,  shops,  stores,  or  warehouses  of  the  defendant,  or  any  doors 
therein,  and  any  trunks  or  chests  of  the  defendant,  in  which  his  goods 
or  effects,  books  of  account,  or  papers  relating  to  his  estate,  shall  be, 
or  shall  be  reputed  to  be,  and  to  seize  the  same  for  the  benefit  of  his 
creditors.     §  26. 

If  the  defendant  in  any  attachment  as  aforesaid  shall,  prior  to  the 
issuing  thereof,  have  conveyed  or  transferred  any  part  of  his  real  or 
personal  estate  to  his  wife  and  children,  or  either  of  them,  or  to  any 
person  in  trust  for  them,  or  either  of  them,  or  shall  have  conveyed  or 
transferred  the  same  to  any  other  person,  with  intent  to  defraud  his 
creditors,  the  trustees  aforesaid  shall  have  power  to  recover  and  dis- 
pose of  the  same,  as  fully  and  effectually  as  if  the  said  defendant  had 
been  actually  seised  or  possessed  thereof  at  the  time  of  the  attach- 
ment.    §  27. 

If  the  defendant  in  the  said  attachment  shall  have  conveyed  or 
transferred  any  of  his  real  or  personal  estate  unto  any  person,  upon 

'  See  "  Foreign  Attachment,"  Purd.  Dig.  494,  pi.  16,  17,  18. 
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condition  or  power  of  redemption,  by  payment  of  money  or  otherwise, 
it  shall  be  lawful  for  the  trustees  to  make  tender  of  money  or  other 
performance,  according  to  the  nature  of  such  condition,  as  fully  as  the 
said  defendant  might  have  done  ;  and,  after  such  performance  or  tender, 
the  said  trustees  shall  have  power  to  sell  or  otherwise  dispose  of  the 
said  real  or  personal  estate,  for  the  benefit  of  the  creditors,  in  the  man- 
ner herein  provided.     §  28. 

Distribution  of  Dividends. 

Where  auditors  make  a  dividend,  not  having  notice  of  a  debt  due 
to  the  commonwealth,  it  was  held  that  the  commonwealth  had  no 
preference.^ 

Before  a  suit  can  be  commenced  by  a  creditor  against  the  trustees 
in  a  domestic  attachment,  to  recover  his  proportion  of  the  assets  in 
their  hands,  it  is  necessary  they  should  be  called  on  to  settle  their 
accounts  in  the  Court  of  Common  Pleas.^ 
Dissolution  of  Domestic  Attachment. 

The  practice  as  to  dissolving  domestic  attachments  is  regulated  by 
the  three  ensuing  sections  of  the  Act  of  1836  : — 

It  shall  be  lawful  for  the  court  issuing  any  writ  of  attachment  as 
aforesaid,  at  any  time  before  the  final  decree  for  distribution,  on  the 
application  of  the  defendant,  supported  by  his  oath  or  afiirmation,  de- 
nying the  allegations  upon  which  the  attachment  was  founded,  to  grant 
a  rule  upon  the  creditors  suing  or  prosecuting  the  writ,  to  show  cause 
why  the  attachment  should  not  be  dissolved,  and  the  court  may  at  the 
same  time  make  an  order  staying  all  further  proceedings  by  the  trus- 
tees, and  upon  the  hearing  of  such  rule,  if  the  court  shall  be  satisfied 
that  the  defendant  was  not  liable  to  the  attachment,  they  shall  dissolve 
the  same,  either  absolutely,  or  upon  such  terms  as  shall  be  equitable 
and  just :  Provided,  That  no  order  of  the  court,  dissolving  an  attach- 
ment as  aforesaid,  shall  have  the  effect  of  invalidating  any  sale  of  the 
estate  of  the  defendant  made  by  such  trustees  in  conformity  with  law, 
or  any  payment  to  such  trustees  made  as  aforesaid.     §  39. 

It  shall  be  lawful  for  the  court  by  whom  the  attachment  as  aforesaid 
may  be  dissolved,  to  make  such  an  order  for  the  payment  of  the  costs, 
either  by  the  creditors  suing  or  prosecuting  such  writ,  or  by  the  defend- 
ant therein,  as  shall  be  equitable  and  just,  under  all  the  circumstances 

of  the  case.     §  40.  _  ,  ,    „  .      •        j 

No  second  or  other  attachment,  exceptmg  such  as  shall  be  issued 
into  another  county,  as  hereinbefore  provided,  shall  be  issued  against 
or  served  upon  the  estate  or  effects  of  the  same  defendant,  unless  the 
first  attachment  be  not  executed  or  be  dissolved  by  the  court.     §  41. 

Where  there  was  strong  circumstantial  evidence  of  a  fraudulent 
intent  in  the  defendant's  departure,  the  court  refused  to  dissolve  the 
attachment,  though  the  defendant  had  declared  he  was  going  to  col- 
lect money,  had  left  his  family  behind,  and  had  returned  before  the 
return-day  of  the  writ.'  ,   ,      ,•      ,     j    n 

A  domestic  attachment,  regularly  issued,  cannot  be  dissolved,  like 
a  foreign  attachment,  merely  by  entering  special  bail  in  the  suit ;  but 
in  a  plain  and  clear  case,  the  court  would  have  no  difficulty  m  protect- 

■  HoUingsworth  v.  Ilamelin,  1  Dallas    see  Gray  v.  Bell,  4  Watts  410 
151  '  Gibson  v.  McLaughlin,  1  Bro.  294. 

«  Wilhelm  v.  Miley,  5  S.  &  R.  137; 
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ing  a  debtor  from  the  malevolence  or  mistake  of  his  creditors,  who  had 
issued  a  domestic  attachment  against  him,  provided  he  appeared  in  due 
time.^ 

Groods  Pawned  not  Attachable. 

The  sheriff  cannot,  in  a  domestic  attachment,  take  goods  out  of  the 
hands  of  a  person  to  whom  the  debtor  had  previously  pledged  them  for 
payment  of  his  debt ;  and  if  he  does,  the  pawnee  may  recover  the  full 
value  of  the  goods  and  interest,  though  his  debt  may  not  be  equal  to 
this  sum ;  but  he  remains  liable  to  account  with  the  debtor  or  the 
trustees  appointed  to  settle  and  distribute  the  estate,  if  they  are  his 
r'Bpresentatlves.^ 

Sheriff's  Immunity/. 

The  sheriff  who  seizes  the  goods  under  a  domestic  attachment  cannot 
protect  himself  in  an  action  of  trespass  brought  by  a  third  person,  who 
had  possession  and  a  special  property  in  them,  by  alleging  that  he 
stands  in  the  place  of  the  debtor.  The  trustees  and  auditors  are-  the 
persons  invested  with  the  debtor's  rights,  and  not  the  sheriff.^ 
JPlea  of  Domestic  Attachment.  * 

A  -special  plea  that  a  domestic  attachment  grounded  on  the  same 
cause  of  action  had  issued  in  another  county,  and  is  yet  pending,  is  a 
plea  in  abatement,  and  cannot  be  put  in  after  issue  joined  on  a  plea  in 
bar.* 

Writ  of  Error. 

The  proceedings  in  a  domestic  attachment  not  being  according  to  the 
course  of  the  common  law,  no  writ  of  error  can  issue  upon  them  ;  but 
a  certiorari  would  lie  to  remove  them,  as  in  case  of  orders  concerning 
the  settlement  of  the  poor  and  roads.^ 
Order  of  Argument. 

On  a  rule  to  show  cause  why  a  domestic  attachment  should  not  he 
dissolved,  the  defendant's  counsel  begin  and  conclude.^ 
Death  of  Defendant — Appeals. 

These  matters  are  governed  by  the  two  concluding  sections  of  the 
Act  of  Assembly : — 

The  death  of  the  defendant,  after  the  issuing  of  the  attachment, 
shall  not  abate  or  otherwise  affect  the  proceeding  thereon,  but  the 
same  shall  be  continued  and  concluded  in  like  manner  as  if  such  de- 
fendant had  lived :  Provided,  That  notice  of  the  pendency  of  the 
attachment  be  given  to  the  executors,  administrators,  or  heirs  of  such 
defendant.     §  42. 

Any  person  aggrieved  by  any  definitive  decree  of  any  Court  of 
Common  Pleas,  in  any  case  of  domestic  attachment  as  aforesaid,  may 
appeal  from  the  same  to  the  Supreme  Court  in  the  proper  district : 
Provided,  such  appeal  be  entered  within  one  year  after  such  decree  : 
And  provided  also,  That  in  all  cases  the  party  appealing  shall  first 
give  security,  in  such  sum  as  the  Court  of  Common  Pleas  shall  direct 
for  the  prosecuting  such  appeal  with  effect,  and  shall  also  make  oath 
or  affirmation  that  such  appeal  is  not  intended  for  delay.     §  43. 

■  Benner  ^.  Cotgreave,  4  Yeates  230.  ^  Lg^jg  ^_  Walliok,  3  S.    &  R.  410  ■ 

,  Lyle  j;.  Barker,  5  Binn   457.  Hagerty's  Case,  4  Watts  305. 

«  Ke'  rEn^%°!'R.'^4f  *''•         "  ^^'^^^  "^  ^'^^^-^'^^^>  ^  Br>.  295. 
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Attachments  issued  hy  Aldermen  and  Justices  of  the  Peace. 

In  reference  to  this  form  of  domestic  attachment,  only  two  acts  have 
ever  been  passed  by  the  legislature :  the  first  more  than  a  hundred,' 
and  the  latter  some  sixty  years  since ;  ^  and  in  all  this  period  but  three 
or  four  cases  under  them  have  ever  come  before  our  Supreme  Court ; 
this  is  due  partly  to  the  fulness  and  clearness  with  which  the  proceed- 
ings are  detailed  in  the  two  acts,  and  partly  to  the  small  need  which 
has  been  felt  by  the  profession  for  this  form  of  action.  Under  these 
circumstances  it  would  be  but  an  unthankful  task  to  copy  at  length 
here  what  every  lawyer  has  elsewhere,  and  we  therefore  simply  note 
the  decisions  thereanent. 

It  is  not  necessary  in  any  case,  since  the  Act  of  1807,  that  a  debtor 
should  have  absconded  for  the  space  of  six  days  from  his  place  of  usual 
abode,  with  a  design  to  defraud  his  creditors,  in  order  to  authorize  the 
granting  of  a  domestic  attachment  against  him  by  a  justice  of  the 
peace.' 

Trustees,  in  a  domestic  attachment  issued  by  a  justice  of  the  peace, 
are  entitled  to  the  residue  of  the  money  in  the  sheriif's  hands,  after 
the  satisfaction  of  an  execution  in  which  the  absconding  debtor's  pro- 
perty was  sold,  which  had  been  attached  in  such  domestic  attachment.* 

The  property  of  an  absconding  debtor,  against  whom  a  domestic 
attachment  had  been  issued  by  a  justice  of  the  peace,  is  not  vested  in 
the  trustees  until  after  their  appointment.  There  is  no  relation  back 
to  the  time  when  the  attachment  issued,  as  there  is,  in  most  instances, 
when  the  attachment  is  issued  by  the  Court  of  Common  Pleas. "^ 

An  attachment  issued  by  a  justice  of  the  peace  may  be  executed  by 
a  deputy  constable.' 

An  action  will  not  lie  against  a  constable  by  trustees  under  a  domes- 
tic attachment  to  recover  money  received  by  him  on  an  execution 
against  the  absconding  debtor,  on  the  ground  that  the  judgment  upon 
which  the  execution  issued  was  obtained  by  fraud,  if  the  constable  is 
not  shown  to  be  party  to  such  fraud.' 

In  cases  where  the  justice  has  jurisdiction  and  his  process  is  regular, 
independently  of  the  Act  of  21st  March  1772,  a  constable  executing 
an  execution  would  not  be  liable  for  any  fraud  in  the  plaintiff  in  obtain- 
ing judgment. 

1  Act  22d   August   1752,  §  1,  Purd.         '  Jewel  v.  Howe,  3  Watfe  144. 
Dig.  357,  pi.   43,  45,  46,  47,  48,  49,  1         *  Ebert  «.  Spangler,  3  Pa.  R.  389. 
Smith's  Laws  218.  '  McGormick  v.  Miller,  3  Pa.  R.  234. 

2  Act  4th  December  1807,  J?  15,  16,  «  Per  Huston,  J.,  in  McGormick  v. 
Purd.    Dig.   358,  pi.  44,  50,  4  Smith's  Miller,  3  Pa.  R.  235. 

Laws  482.  -  '  Ibid. 
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Abatement,  death  of  assignee  is  no,  598. 
in  dower  by  death,  253. 

special  pleas,  254. 
non  tenuere,  255. 
in  ejectment,  defendant  may  plead,  317. 
in  action  against  executors,  648. 
infancy  to  be  pleaded  in,  672. 
in  actions  against  partners,  620. 
in  replevin,  193. 

pleas  in,  215. 
pleas  in  sci.  fa.  in  (see  Scire  Facias). 
Account-render — what  the  action  is,  159; 
on  what  founded,  159. 
incidents  to  the  action,  159. 
parties,  161. 

joint  tenants,  161. 

partners,  161. 
time  limited  for  bringing  suit,  161. 
against  whom  and  for  what  it  lies,  162. 
between  partners,  162. 
against  whom  it  lies,  163. 

it  does  not  lie,  163. 
Acts  of  1838  and  1846,  165. 
remedies  under  statutes,  165. 
Statutes  of  4  &  5  Anne,  166. 
Act  of  1772,  167. 

process,  its  form  and  service,  bail  and  appearance,  167. 
Statute  of  Marlbridge,  168. 

form  of  the  writ — ^how  defendant  to  be  charged,  169. 
declaration,  170. 

its  form,  170. 

its  statements,  170. 

precedent,  171. 

defendant  charged  as  receiver,  172. 

how  defect  in  must  be  taken  advantage  of,  173. 

should  coincide  with  proofs,  173. 

Statute  4  Ann.  c.  16,  173. 

mode  of  laying  damages — what  damages  recovered,  174. 

plaintiff  may  arbitrate,  175. 
pleas  and  evidence,  175. 

how  defendant  may  plead,  175. 
I  general  issue,  175. 

joint  action,  176. 

rules  in  pleading,  176. 

trial,  176. 

evidence,  plaintiff's,  176. 
defendant's,  178. 
iudgmont  quod  computet,  and  auditors,  178. 

•"    ^  (873) 
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Account-render,  continued. 
judgment,  178. 

■where  entered — character,  178.  , 

joint,  179. 
auditors,  179. 

right  to  jury  under  Act  of  1840,  180. 
capias  ad  computandum,  and  bail  thereon,  180. 
bail,  180. 
capias,  180. 
special  bail,  180. 
proceedings  before  auditors,  181. 
Act  of  13th  October  1840,  |  18,  181. 
pleading  before,  182. 
legal  or  equitable  defence,  182. 
issue  and  demurrer,  183. 
duty  of  after  trial  of  issues,  184. 
nonsuit,  185. 
exceptions  before,  185. 

proceedings  after  report  and  final  judgment,  188. 
allowance  to,  188. 

balance  in  favor  of  defendant,  189. 
error  lies,  189. 
execution,  189. 

reference  and  arbitration,  190. 
power  of  referees,  190;^ 
compulsory,  190. 
death  of  parties,  191. 
Actions,  ex  contractu  {see  Parties  to  Actions).     Also  3,  35,  82,  134,  615,  628. 
for  torts  (see  Parties  to  Actions), 
joinder  of  (see  Joinder), 
for  money  had  and  received,  6,  8. 
by  stockholders,  601. 
■when  survives  to  executors,  705. 

against  executors,  707. 
■when  claimant  in  ejectment  must  bring  his  second  or  third,  341. 
election  of  (see  Election). 
Action,  mistake  in  form  of  (see  Mistake). 
Administrators  (see  Executors). 
Administration  bond,  sci.  fa.  upon,  483. 
Affidavit,  to  hold  to  bail  in  actions  by  assignees,  597. 

executors,  646. 
of  defence  not  required  in  ejectment,  317. 

judgment  for  ■want  of  in  sci.  fa.  on  mortgage,  400. 
in  sci.  fa.  on  mechanics'  lien,  440. 
Aldermen,  Justices  of  the  Peace,  Constables,  &c.,  673. 
actions  against,  673. 
Act  2l3t  of  March  1772,  673. 
notice  must  be  precise,  674. 
forms  of  notice,  676. 
service  of  the  notice,  680. 

amends  may  be  tendered  by  the  magistrate,  680. 
actions  against  Constables,  681. 
Act  20th  of  March  1810,  682. 
Act  28th  of  March  1820,  682. 
Act  24th  of  April,  1829,  682. 
Act  29th  of  March  1824,  §  4,  is  still  in  force,  684 
Amendments,  155. 

■without  notice  void,  436. 

too  many  persons  joined,  440. 

in  sci.  fa.  on  official  bonds,  503. 

quare  executionem  non,  522. 
■when,  by  whom,  and  on  what  terms,  719. 
liberally  permitted,  719. 
in  what  court  to  be  made,  720. 
terms,  720. 
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Amendments,  continued. 
at  common  law,  721. 
statutes  of,  721. 

must  be  something  to  amend  by,  722. 
after  verdict,  722. 
Statute  32  Hen.  VIII.,  722. 
what  defects  are  aided  at  common  law,  723. 

acts  of  opposite  party,  723. 
what  defects  are  aided  in  particular  cases,  723. 
process,  723. 
English  statutes,  723. 
names,  724. 
irregularity,  724. 
pleading,  724. 
Act  of  1806,  I  6,  724. 
character  of  amendment,  725. 
time  when  made,  731. 
defects  cured  by  verdict,  734. 
at  common  law,  734. 
by  statute,  735. 
pleas  and  replications,  737. 
verdict,  judgment,  and  execution,  738. 
Act  of  1814,  740. 
verdict,  740. 
judgment,  742. 
scire  facias,  743. 
writ  of  error,  744. 
names  of  parties,  745. 
Act  of  1818,  745. 
Act  of  1846,  746. 
Act  of  1858,  748. 
Act  of  1862,  748. 
after  error,  749. 
in  proceedings  in  equity,  750. 

Act  of  1864,  750. 
in  proceedings  in  municipal  liens,  750. 
Act  of  1858,  750. 
Amends  to  be  tendered  to  an  alderman,  680. 
Amicable  sci.  fa.,  540. 
Annuity — where  action  lies,  40. 
admits  various  defences,  41. 
judgment  for  arrears,  damages,  and  costs,  41. 
Appeal,  bail  on  an,  from  a  justice,  460. 

from  awards  of  arbitrators,  800. 
Appearance  of  joint  defendants,  compelling,  619, 

distringas  to  compel,  608,  619. 
Appraisement  in  partition,  285. 

in  replevin,  205. 
Arbitration,  what  it  is,  752. 
kinds  of  awards,  752. 
modes  of,  in  this  state,  753. 
by  agreement  of  the  parties,  753. 
Act  of  1705,  753. 
Act  of  1806,  754. 
compulsory,  754. 

Act  of  1806,  754. 
by  agreement  of  the  parties,  755. 
what  may  be  arbitrated,  757. 
nature  of  the  submission,  758. 
revoking  the  submission,  760. 
notice,  762. 

proceedings  before  referees,  762. 
award,  764. 

by  whom  made  on  a  submission  to  several,  766. 
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Arbitration  by  agreement,  continued. 

award — time  when  to  be  made,  and  means  of  procuring  relief  when  impro- 
perly made,  767. 
what  constitutes  a  good,  768. 
exceptions  to  an,  770. 
rules  of  court  in  reference  to,  770. 
what  evidence  heard  on,  772. 
judgment  and  execution  on  an  award,  773. 
Act  of  1705,  773. 
attachment,  774. 
when  an  award  can  be  reviewed,  and  herein  of  sending  back  awards,  776. 
costs,  777. 
compulsory,  778. 
its  object,  778. 

what  may  be  arbitrated,  779. 
entry' of  rule,  781. 
declaration  must  be  filed,  782. 
notice  of,  783. 
service,  783. 
proof  of  notice,  784. 
error  must  be  taken  advantage  of  in  reasonable  time,  784. 
when  treated  as  a  nullity,  784. 
appointment  of  arbitrators,  their  number  and  notice  of  meeting,  785. 
meeting  of  arbitrators,  proceedings  before  them,  their  compensation,  death 
or  other  disability  of  an  arbitrator,  788. 
vacancies,  788. 
must  be  sworn,  789. 
power  to  adjourn,  790. 
powers  of,  790. 
penalties,  791. 

for  not  attending  without  excuse,  791. 
pay  of,  791. 

death  or  other  disability  of  an,  792. 
the  award,  792. 
what  constitutes  a  good,  792. 
setting  aside,  795. 

what  the  court  may  inquire  into,  796. 
cannot  be  altered  m  matters  material,  797. 
bill  of  exception  cannot  be  filed,  798. 
exceptions,  799. 
conditional,  799. 
appeals  from,  800. 
affidavit,  803. 
who  may,  805. 
of  entering  the,  805. 
the  recognisance  on,  807. 
proceedings  after,  and  of  error,  810. 
the  lien  of,  and  judgment  and  execution,  814. 
general  regulations  respecting  referees  and  arbitrators,  prescribed  bv  the  Act 
of  1836,  819.  •' 

what  not  to  be  arbitrated,  819. 
subpoena,  820. 
attachment,  820. 
fine,  820. 

certificate,  821.  * 

rule  to  take  depositions,  821. 
costs,  821. 

fines  and  penalties,  822. 
(see  Account-Render). 
Arbitrator  (see  Arbitration). 
Assault  and  battery,  action  for,  56. 
Assignees,  595. 

actions  by,  595. 
Act  of  14th  of  June  1836,  595. 
Act  of  4th  of  May  1864,  596. 
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Assignees,  continued. 

Act  of  13th  of  June  1840,  597. 

affidavit  to  hold  to  bail,  597. 

voluntary,  597. 

rights  of  trustees  of  insolvent  estates,  597. 

insolvent  trustee,  598. 

costs,  598. 

death  of,  no  abatement  of  suit  under  Act  of  1818,  598. 
actions  against,  599. 

liable  to  creditors  in  actions  at  common  law,  599. 

accounts  of,  must  be  settled  before  suit  by  creditors  of  assignor,  599. 

2  31  of  Act  of  14th  June  1836,  600. 

resolution  of  the  legislature,  21st  January  1843,  600. 

Act  of  4th  of  April  1862,  600. 
Assize  of  nuisance,  a  valid  judicial  remedy,  242. 
Assumpsit,  4. 

consideration,  what  is,  4.    . 

valid  must  be  executory,  4. 

legal  obligation — moral,  5. 

promise,  5. 

relation  of  parent  and  child — master  and  servant,  5. 

character  of  action,  5. 

to  whom  promise  may  be  made,  5. 

frivolous,  6. 

promise  may  be  express  or  implied,  6. 

action,  in  form,  either  general  or  special,  6. 
subjectrmatter  of  action,  6. 

instruments  upon  it  is  brought,  6. 

general  or  common  forms  of,  7. 

quantum  meruit,  7. 

insimul  computassent,  7. 

action  for  money  had  and  received,  largely  used  in  Pennsylvania,  8. 
character  of  the  narr.  in,  8. 

discussion  of  the  use  of  this  form  of  action,  per  Duncan,  J.,  per  King,  J.,  per 
Lowrie,  J.,  8,  9,  10. 

when  consideration  must  be  shown,  10. 

against  corporation,  11. 

executors  and  administrators,  11,  12. 
evidence,  12. 

by  heirs,  12. 
assignees,  12, 
sheriff,  13. 

when  plaintiff  must  declare  specially,  13. 

character  of  under  special  contract,  14. 
declaration,  14. 

what  it  must  disclose,  14. 

when  it  must  state  substance  of  complaint  and  breach — damages,  14. 
plea,  15. 

non  assumpsit — payment,  15. 
verdict  and  judgment,  15. 

damage  must  be  shown  to  entitle  plaintiff  to,  15. 

character  of,  16. 

what  may  be  recovered,  16. 

measure  of  damages,  16. 

jojnt  liability  of  two,  16. 

action  against  parties,  16. 

evidence,  16. 

contract  price,  16. 
Attachment  against  vessels. 
Act  of  1784,  573. 
Act  of  1836,  573. 
practice,  574. 

the  system  of  procedure,  574. 
the  lien,  574. 
continuance  of  lien,  575. 
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Attachment  against  vessels,  continued. 

in  whose  favor,  575 

libel,  575. 

vfhat  the  lien  should  state,  576. 

form  of  libel,  576. 

all  parties  may  join  in  one  libel,  577. 

additional  petitioners,  577. 

monition,  578. 

jurisdiction — Common  Pleas,  District  Court,  578. 

attachment,  578. 

writ  not  to  issue  if  process  has  been  issued  out  of  United  States  courts,  579. 

attachment,  578. 

test  and  stipulation,  580. 

bond,  580. 

notice,  580. 

sheriff's  return,  580. 

may  be  dissolved  by  giving  bonds,  580.  , 

proclamation,  580. 

writ  of  sale,  581. 

three  months'  limitation,  582. 

payment  out  of  proceeds,  582. 

issue  and  trial  by  jury,  582. 

arbitration,  583. 

pleadings,  583. 

answer  and  £nal  decree,  583. 

condemnation  and  sale— distribution,  584. 

proceedings  against  sureties,  584. 

vrrit  of  error,  584. 

Act  of  1858,  585. 

for  contempt  against  a  member  of  a  corporation  for  refusing  to  answer  interro- 
gatories, 609. 
Auditors  (see  Account-Render,  179,  181  et  seq.,  446). 
Award  (see  Arbitration,  792).  . 
'3(UOL  pJuM.   ,.        '     /.    itO 
Bail  (see  Scire  Facias,  45o). 

in  account  render,  180.  ^ 

absolute  by  corporations  on  appeals,  610. 
Banishment  of  husband  or  divorce,  disability  of  wife  removed  by,  687. 
Bill  of  exchange,  character  of  action  on,  6,  21. 
Bonis  asportatis  (see  Trespass,  57). 

Capias  ad  satisfaciendum,  amendment  of  upon  paying  costs,  745. 
must  be  first  sued  out  in  sci.  fa.  sur  recognisance  of  bail,  455. 
Certiorari,  sci.  fa.  on,  463. 

by  corporation,  610. 
Christian  name  of  partner  defendant  need  not  be  proven,  618. 
Clerical  errors  remedied,  746. 

Co-debtor,  if  one  dropped  and  judgment  against  the  rest,  effect  of,  618. 
Common  informer,  when  to  sue  in  his  own  name,  137. 
Consideration  in  assumpsit,  4. 

in  covenant,  32. 
Constable  (see  Aldermen). 
Contract,  actions  on  (see  Assumpsit  and  Debt). 
Conversion  (see  Trover). 
Corporations,  601. 

actions  by,  601.  * 

how  to  sue,  601. 
as  individuals,  601. 
by  stockholders,  601. 
unincorporated  religious  association,  601. 
in  what  courts,  601. 

when  in  the  U.  S.  courts,  601. 
personal  actions  by  corporations,  602. 
pleading  and  evidence,  602. 
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Corporations,  continued. 

when  to  prove  act  of  incorporation,  602. 

railroad  or  canal  cases — removal  to  another  county,  603. 

Act  of  Assembly,  603. 
actions  against,  604. 
in  what  suits,  604. 

covenant,  604. 

assumpsit,  004. 

under  Acts  of  Assembly,  604. 
how  process  to  be  served,  605. 

Act  13th  of  June  1836,  605. 

Act  4th  of  April  1843,  605. 

Act  21st  of  March  1842,  606. 

Act  15th  of  March  1847,  606. 

Act  21st  of  March  1849,  606. 

Act  10th  of  April  1849,  607. 

Act  8th  of  April  1851,  607. 

Act  15th  of  April  1851,  608. 

Act  17th  of  April  1856,  608. 

Distringas,  608. 

Act  of  1817,  608. 
execution,  608. 

Act  14th  of  April  1828,  609. 
error,  610. 

Act  22d  of  March  1817,  610. 

Act  11th  of  June  1832,  610. 

Act  15th  March  1847,  610. 
Covenant. 

where  the  action  lies,  27. 
for  breach  of  agreement  under  seal,  27. 
what  constitutes  a,  27. 
on  specialty  exclusively,  27. 

does  not  lie  on  specialty  modified  by  simple  contract,  27. 
opinion  per  Gibson,  0.  J.,  27. 
is  remedy  on  indenture  of  apprenticeship,  28. 
statement  of  where  it  lies,  28. 
not  against  one  who  has  not  sealed  the  deed,  29. 
Act  of  1850,  29. 
Act  of  32  Henry  VIII.,  29. 
in  whose  name  action  must  be  brought,  29. 
mutual,  29. 
independent,  29. 
on  ground-rent  deeds,  30. 
Act  of  1840,  31. 
declaration,  32. 

statement  under  Act  of  1806  cannot  be  filed,  32. 
profert,  32. 
consideration,  32. 

cause  of  action  must  be  set  out  according  to  its  legal  effect,  32. 
pleas,  32. 

no  general  issue,  32. 
performance,  33. 
equitable,  33. 
covenants  performed,  33. 
absque  hoc,  33. 
nilhabuit  in  tenementis,  34. 
judgment,  34. 
form  of,  34. 
costs,  34. 
damages,  34. 
certificate  of  balance,  34. 

damages  to  be  recovered  must  arise  directly  from  the  breach,  34. 
re-entry  for  breach  of,  354. 
Cumulative  actions,  84. 

when  remedies  are  said  to  be,  84. 
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Cumulative  actions,  continued. 

advantage  to  plaintiff  of  cumulative  remedies,  84. 
must  depend  upon  nature  of  plaintiff's  claim,  85. 
illustrative  examples,  85. 

cases  stated,  wherein  plaintiff  may  pursue  cumulative  remedies  and  prosecute 
each  until  satisfaction,  86. 

Damages  in  assumpsit  must  be  shown  to  entitle  plaintiff  to  judgment,  15. 
in  assumpsit,  measure  of,  16. 
judgment  for,  in  annuity,  41. 

in  account-render,  mode  of  laying ;  what  may  be  recovered,  174. 
in  covenant,  34. 

special,  consequential  to  person,  43. 
when  compensatory  merely,  48. 
nominal,  48. 
recovery  of  value  in,  36. 
in  dower,  266. 

measure  of,  267. 
when  to  govern  in  the  election  of  action,  90. 
in  replevin,  225. 

exemplary,  225. 
assessment  of,  in  a  sci.  fa.  upon  a  judgment,  508. 
in  trover,  54. 

mitigation  of,  54. 

measure  of,  54. 

penal,  cannot  be  recovered,  54. 

what  value,  measure  of,  55. 
in  trespass  for  aggravating  circumstances,  64. 

consequential,  66. 

excessive,  not  allowed,  66. 

how  assessed  in  joint  action,  66. 

40s.,  66. 

exemplary  or  vindictive,  67.  ' 

Peath  of  parties,  705. 

when  action  survives  to  executors,  705. 
against  executors,  707.  > 

after  suit  brought,  708. 
of  one  of  several  co-parties,  712. 
after  verdict,  712. 
after  judgment  by  default,  713. 
after  final  judgment,  but  before  execution,  714. 
Debt. 

when  the  action  lies,  16. 

on  what  founded,  16. 

on  judgment  of  sister  State,  17. 

Act  of  Congress— decisions  of  the  U.  S.  Supreme  Court  V 

deci^ons  of  Pennsylvania  under  the  Act  of  Congress-  opjjjJ^fc  p^  Cham- 
bers, J.,  17. 

opinion  per  Mr.  Justice  Clifford,  18. 

plea,  nul  tiel  record,  19. 

Pennsylvania  Act  of  1851,  20. 

lies  upon  contracts  under  seal,  20. 

when  debt  and  when  covenant  may  be  supported,  20,  21. 

does  not  lie  at  common  law  against  executor  or  administrator,  21 

wa^er  of  law,  21. 

against  grantee  in  deed-poll,  22. 

Act  of  1851,  22. 

on  mortgage,  22. 

on  agreement  to  pay  by  instalments,  22. 

for  arrearages  of  rent,  22. 

for  recovery  of  legacy,  23. 
declaration — what  it  must  contain,  23. 

must  state  demand  with  certainty,  23. 

must  state  precise  sum  due,  23. 

variance,  24. 
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Debt,  continued. 

pleas — general  issue,  24. 
non  est  factum,  24. 
nul  tiel  record,  24. 
payment,  24. 
payment  with  notice,  25. 
equitable  matter  may  be  pleaded,  25. 
payment  with  leave  in  general  use  in  Pennsylvania,  25. 
judgment — form  of,  25. 
conformity  between  vnit  and,  26. 
remittitur,  26. 
costs,  26. 
by  default,  26. 
Declaration  in  assumpsit,  14. 

for  money  had  and  received,  8. 
in  account-render,  170. 
in  covenant,  32. 
in  trespass  on  the  case,  47. 
in  debt,  23. 
in  detinue,  37. 
in  dower,  253. 
in  ejectment,  313. 
in  partition,  279. 
in  replevin,  211. 
in  trespass,  62. 

form  of  action  apparent  on,  may  be  objected  to  on  demurrer,  arrest  of  judg- 
ment, or  writ  of  error,  74. 
unnecessary,  442. 
Detainer  (see  Detinue). 
Detinue — where  the  action  lies,  35. 

fallen  into  disuse  in  England,  35. 
generally  regarded  as  an  action  ex  contractu,  35. 
is  remedy  for  recovery  of  a  personal  chattel,  36. 
recovery  of  goods  in  specie  or  their  value  in  damages,  36. 
not  within  alderman's  jurisdiction,  36. 
nature  of  thing  to  be  recovered,  36. 
plaintiff's  interest  therein,  36. 
injury  to  plaintiff's  rights,  37. 
wrongful  detainer,  37. 
form  of  the  writ,  37. 
declaration — what  it  must  state,  38. 

count  in  debt  may  be  joined,  38. 
pleas — general  issue,  38. 
what  the  plaintiff  must  prove,  38. 
property — possession — detainer— demand,  38. 
judgment — jury  must  find  value  of  thing  demanded,  39. 
may  find  aggregate  value  of  things  demanded,  39. 
form  of,  40. 
execution  pursues,  40. 
Devastavit,  when  sheriff  should  return,  667. 
Disclaimer  in  ejectment,  321. 
Distress  (see  Replevin). 
Distringas  against  corporations  when  allowed,  608. 

to  compel  appearance  absolute,  619. 
Domestic  attachment. 

distinction  between  foreign  and  domestic  attachment,  861. 
inhabitancy,  861. 
Act  of  13th  of  June  1836,  §  1,  862. 
ibid.,  §  2,  and  of  the  aifidavit,  863. 
writ,  863. 
prsBcipe,  864. 
sheriff's  duty,  864. 

what  constitutes  perishable  goods,  865. 
duties  and  powers  of  trustees,  865. 
distribution  of  dividends,  869. 
VOL.  II. — 56 
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Domestic  attachment,  continued. 
plea  of,  870. 
writ  of  error,  870. 
order  of  argument,  870. 
death  of  defendant,  870. 
appeals,  870. 
dissolution  of,  870. 
goods  pawned  not  attachable,  870. 
sheriffs  immunity,  870. 

attachments  issued  by  aldermen  and  justices  of  the  peace,  871. 
Dower,  240. 

when  widow  is  entitled  to,  244. 

nature  of,  244. 

when  remedy  is  at  law  and  not  in  the  Orphans'  Court,  245. 

when  widow  may  maintain  action,  246. 

to  what  it  is  confined,  247. 

Statute  of  Merton,  247. 

Statute  of  Henry  III.,  247. 

improvements,  247. 

sale,  248. 

what  constitutes,. 248. 

when  right  attaches,  248. 

common-law  right,  249. 

statutory  right,  249. 

Acts  of  1794,  1797,  1833,  250. 

election,  251. 

civil  death  of  husband,  251. 

two  writs  of,  251. 

Statute  Westminster  I.,  251. 

prasoipe,  252. 

writ,  252. 

parties,  252. 

service,  252. 

service  out  of'  State,  253. 

formerly  abated  by  death  but  does  no  longer,  253. 

declaration,  253. 

what  the  count  must  contain,  258. 
view,  254. 
pleas — voucher  to  warranty,  254. 

special  pleas  in  abatement,  254. 

non  tenuere  may  be  pleaded  in  abatement,  255. 

pleas  in  bar,  two  sorts,  no  general  issue,  255. 
pleas  denying  right  to — ne  unques  seisie  que  dower,  256. 

husband  alive,  256. 

ne  unques  accouple  en  loyal  matrimonie,  256. 

elopement,  256. 

divorce,  257. 

jointure,  257. 

devise  or  bequest,  257. 

recovery  against  husband,  258. 

levy  of  fine  by  husband,  259. 

by  demandant  and  her  husband,  259. 

outstanding  term,  259. 

release,  259. 

mortgage  or  judgment,  259. 

sale,  260. 

assignment  of  dower,  260. 

Statute  of  Limitations,  260. 

alienage  and  attainder,  260. 

notice  of  special  matter,  260. 
pleas  admitting  right  but  alleging  excuse— detention  of  deeds,  261. 

tout  temps  prist,  261. 

tout  temps  prist  et  encore  prist,  261. 

repugnant  pleas  not  pleadable,  263. 

evidence,  263. 
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Dower,  continued. 

judgment  by  default,  and  -writ  of  inquiry — English  mode  of  procedure,  264. 

writs  of  magnum  cape  and  parvum  cape,  264. 

judgment  for  want  of  an  appearance,  265. 

writ  of  seisin  and  inquiry,  265. 

tenant  must  have  notice  of  executing  writ  of  inquiry,  266. 

duty  of  sheriff — inquest,  266. 

jury  trial,  266. 

damages,  266. 

measure  of  damages,  267. 

mesne  profits,  267. 

finding  of  jury,  267. 

habere  facias,  271. 

assignment  by  metes  and  bounds,  271. 
Ejectment. 

where  the  action  lies,  301. 

for  the  recovery  of  land,  or  at  common  law,  301. 

generally,  301. 

dower  and  decedent  interests,  302. 

mortgages,  302. 

demised  premises,  303. 

equitable,  303. 

specific  performance,  303. 

chancery  jurisdiction  supplied,  304. 
parties — Act  of  Assembly,  307. 

efi'ect  on  the  writ  by  the  death  of  parties,  307. 

executor  or  administrator,  309. 

assignees,  309. 
praecipe — description,  and  its  accuracy,  309. 
writ — form  of,  310. 

Act  of  Assembly  in  regard  to  the  county  wherein  suit  was  brought,  310. 

shall  be  a  writ  of  summons,  311. 
service — Acts  of  Assembly  applicable  to  this  action,  311. 
return — its  primft  facie  effect,  311. 

as  to  all  the  defendants,  312. 

when  sheriff's  verification  necessary,  312. 
judgment  by  default — Act  of  Assembly,  312. 

when  advertisement  of  notice  insufficient,  313. 
description  and  declaration — when  to  be  filed,  314. 

form  of,  315. 
notice  to  the  landlord,  315. 
appearance  and  plea — when  the  former  is  to  be  entered,  316. 

effeot  of  withdrawal,  316. 

defendant  may  plead  in  abatement,  317. 

what  defence  can  be  taken  under  plea  of  "not  guilty,"  317. 
appearance  and  plea — affidavit  of  defence  not  required,  317. 
admission  of  landlord  to  defend — Act  of  Assembly,  318. 

court  may  refuse  to  admit  landlord,  319. 
how  far  tenant  can  dispute  title,  320. 
disclaimer — not  properly  a  plea,  322. 

how  often  to  be  urged,  322. 

disclaimants  may  be  witnesses,  322. 
security  for  costs,  322. 
estrepement — Act  of  Assembly,  322. 

quarries  and  mines,  323. 

to  be  dissolved  on  security  given  by  defendant,  323. 

at  the  instance  of  what  parties  this  writ  may  issue,  324. 

notice  to  tenants  to  be  given,  324. 

under  what  j  urisdiction  to  be  dissolved,  324. 

bond  to  be  given,  324. 

not  necessary  in  equitable  ejectment,  324. 
commission  to  take  testimony,  325. 
when  suit  is  brought  against  two,  325. 
possession,  327. 
"  Consent  Rule,"  327. 
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Ejectment,  continued. 
title,  327. 

present  right  of  possession,  327. 
purchaser  at  sheriff's  sale,  328. 
when  landlord  can  maintain,  329. 
without  notice  to  tenant,  329. 
with  notice,  329. 
who  is  entitled  to  notice,  329. 
to  whom  it  must  be  given,  330. 
service,  330.  \ 

parol  notice  sufficient,  in  writing  safer,  330. 
deserted  premises,  330. 
tenant  may  waive  notice  in  his  lease,  330. 

evidence,  331.  - 

persuasive  evidence  of  a  former  verdict  between  the  same  parties,  661. 
deed  of  laud  recorded  in  one  county  is  evidence  in  another,  331. 
memoranda  of  surveys,  332. 
sheriff's  deed,  332. 
liberum  tenementum,  332. 

equitable  interest  under  legal  title  how  proved,  332. 
admissions  of  a  married  woman's  vendor,  when  competent  evidence  against 

her,  332. 
declarations  of  possessor  claiming  by  settlement,  333. 
of  valuable  improvements  since  former  trial,  333. 
nonsuit — Act  of  Assembly,  333. 
verdict — on  the  legal  title,  334. 
its  certainty  essential,  334. 
on  the  equitable  title,  336. 
conditional,  336. 

to  enforce  payment  of  purchase-money,  336. 
must  fix  the  time  for  payment,  336. 
to  enforce  trusts,  336. 
suggestion  of  Rogers,  J.,  337. 
when  a  habere  can  issue,  337. 
when  defendant  liable  for  interest,  338. 
absolute,  338. 

where  defendant  can  elect  to  take  under  a  conditional,  338. 
improvements  an  equitable  lien,  339. 
the  effect  of  two  or  more  in  ejectment  at  common  law,  339. 
not  a  bar  to  a  third,  nor  a  fourth,  339. 
Act  of  Assembly  thereanent,  339. 
judgment  by  default  not  within  its  scope,  340. 
must  be  for  the  same  land  between  the  same  parties,  340. 
claimant  must  bring  his  second  or  third  action  within  two  years,  341. 
the  effect  of  two  in  ejectment  on  the  equitable  title,  341. 
mistaken  views  on  the  subject,  341. 
Seitzinger  u.  Bidgway  in  1840,  341. 
one  verdict  and  judgment  in  equitable   ejectment  bars   a  subsequent 

action,  342. 
legislative  attempt  in  1841  to  disprove  the  soundness  of  the  reasoning  in 

Seitzinger  v.  Rldgway,  342. 
partial  confession  of  error  on  the  part  of  the  legislature  in  1846,  342. 
Chief  Justice  Gibson's  opinion  of  the  position  at  this  time,  343. 
his  remark  too  special,  343. 

legislative  penance  in  1850,  and  Seitzinger  v.  Ridgway  restored,  344. 
practice  in  United  States  Circuit  Court,  345. 
new  trial,  345. 
final  judgment,  346. 
costs — plaintiff  if  entitled  to  recover  is  entitled  to  full,  347. 

surveyor's  charges  are  not,  347. 
death  of  parties — Act  of  Assembly,  348. 
error,  349. 
nolle  prosequi,  349. 

execution  by  habere  facias  nossessionem — form  of,  350. 
duty  of  sheriff,  350. 
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Ejectment,  execution,  continued. 

where  there  are  several  tenants,  351. 
where  officer  is  disturbed  in  his  duty,  351. 
Act  of  Assembly  in  I'egard  to  alias  and  pluries  writs,  351. 
when  issued  on  a  conditional  verdict,  353. 
re-entry  for  breach  of  covenant — provisos  for,  354. 
proceedings  at  common  law,  354. 
form  for  letter  of  attorney,  355. 
petition  for  commission  to  examine  witnesses,  356. 
subpoena  in  compliance,  358. 
process,  358. 

where  formal  proceedings  are  unnecessary,  359. 
Statute  of  Limitations — Act  of  Assembly,  359. 
mesne  profits — notice  of  claim,  361. 
tenants  in  common,  361. 
death  of  defendant,  362. 
death  of  plaintiff,  362. 

when  executors  or  administrators  not  liable,  362. 
declaration,  362. 

general  issue  is  "not  guilty,"  363. 
Statute  of  Limitations,  363. 
defendant  cannot  pay  money  into  court,  363. 
when  tenant  estopped,  363. 
evidence  in,  364. 

all  kinds  of  equitable  defence  allowed,  364. 
index,  365. 
Election  of  actions,  87. 

where  this  doctrine  prevails,  87. 

statutory  remedy  does  not  take  away  the  common-law  forms  of  action,  88. 
illustrations  of  the,  88. 
considerations  to  govern  in  the,  88. 
damages — costs,  90. 
judgment  and  execution,  91. 
Estrepement,  322. 
Executors  and  administrators,  645. 
actions  by,  645. 
limitation  of  suit — Act  of  24th  February  1834,  645. 
affidavit  to  hold  to  bail,  form  of,  646. 
nonjoinder  of  executor  plaintiff,  646. 
when  executor  may  sue  in  his  own  name,  646. 
Kline  V.  Guthart,  647. 

cannot  join  a  demand  as  executor  with  one  in  his  own  right,  647. 
profert,  648. 

abatement,  648. 
arbitration,  648. 

costs — nonsuit ;  non-pros. ;  discontinuance,  649. 
difference  stated  between  costs  and  fees,  649. 
Ewing  V.  Purness  overruled,  651. 
actions  against,  653. 

when  to  be  held  to  bail,  654. 
in  cases  of  devastavit,  654. 
de  son  tort,  654. 
proceedings  to  charge  real  estate,  654. 
Act  of  24th  of  February  1834,  654. 
not  applicable  to  a  scire  facias  sur  mortgage,  654. 
nor  to  a  scire  facias  to  revive  a  judgment,  654. 
legacies  and  proceedings  to  recover  them,  655. 
Act  of  24th  of  February  1834,  655. 
terre-tenants  should  be  called  in,  656. 
exclusive  jurisdiction  of  the  Orphans'  Court,  657. 
nonjoinder  of  executor  defendant,  655. 
when  executors  become  personally  liable,  658. 
defendant  pleads  plene  administravit,  659. 
guilty  of  gross  negligence,  660. 
pleas — not  bound  to  plead  the  Statute  of  Limitations,  661, 
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Executors  and  administrators,  actions  against,  continued. 
Act  15th  of  April  1828,  662. 
Aot26tliof  April  1850,  663. 
Act  26th  of  April  1854,  663. 
verdict,  663. 
judgmenl^Act  24th  Fphruary  1834,  664. 

where  de  bonis  propriis,  and  where  de  bonis  testatoris,  664. 
costs,  666. 

where  defendant  pleads  plene  administravit,  666. 
error,  667. 
execution,  667. 
Extinguishment  as  to  parties  not  joined,  623. 
Feme  sole  traders  (see  Married  Women,  687). 
Foreign  attachment. 

nature  of  the  action,  824. 
proceedings  to  judgment,  825. 
praecipe,  825. 
debt  due  to  a  non- resident  liable  to,  825. 
but  not  money  in  the  hands  of  public  ofBcers,  825. 
specific  descriptions  to  the  sheriff,  825. 
when  a  ship  is  to  be  attached,  825. 
or  bank  stock,  826. 
or  real  estate,  826. 
writ,  826. 

Acts  of  Assembly,  826. 

where  of  two  persons  one  alone  is  liable,  827. 
service  of  the  writ,  827. 

sheriff's  right  to  indemnity,  827. 
Acts  of  Assembly,  828. 
estrepement,  829. 

rents  accruing  to  be  collected  by  the  sheriff,  829. 
difierent  modes  of  service,  830. 
return  of  the  writ ;  rule  to  show  cause  why  the  attachment  should  not  be 
dissolved,  831. 
time  of  application  for  this  rule,  and  to  whom,  832. 
why  attachment  may  be  dissolved,  832. 
common  bail  in  a  capias  the  test,  833. 
deposition  of  witnesses  may  be  taken,  834. 
when  "  nulla  bona"  returned,  834. 
filing  the  declaration,  835. 
Act  of  Assembly,  1835. 
custom  of  London,  835. 
Act  of  1836,  i  53,  835. 
dissolving  attachment  by  bail,  by  deposit  of  money,  and  by  entering  an 
appearance,  835. 
rules  of  court,  836. 
report  of  revisers,  837. 
pleas  in  bar  after  appearance  by  defendant — judgment  and  assessment  of 
its  amount  by  the  prothonotary  or  on  a  writ  of  inquiry,  839. 
where  no  appearance  has  been  entered,  839. 
where  the  declaration  is  in  debt,  840. 
Act  of  8th  May  1855,  840. 
judgment  and  proceedings  in  case  of  attachment  and  summons  against 
joint  defendants,  841. 
Act  of  13th  June  1836,  5|  72,  73,  74,  75,  841. 
judgment  against  property  attached  in  plaintiff^'s  hands,  842. 
Craighle  v.  Notnagle,  843. 
proceedings  against  the  garnishee,  and  execution,  843. 
legal  position  of  the,  843. 

real  owner  of  attached  property  not  bound  to  intervene,  844. 
scire  facias,  depositions,  return,  appearance,  interrogatories  and  answers, 

prseoipe,  844. 

Act  of  1836,  §  54,  845. 

sci.  fa.  not  necessary  where  lands  are  attached,  845. 
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Foreign  attachment,  against  the  garnishee,  continued. 

return  of  officer,  845. 

power  of  compelling  garnishee  to  answer  on  oath,  845. 

substance  of  the  interrogatories,  846. 

plaintiff  not  obliged  to  file  them,  846. 

nulla  bona,  846. 

notice  of  special  matter,  847. 

abatement,  847. 

jurisdiction,  847. 

federal  courts,  847. 

special  pleas,  848. 

lien  in  favor  of  garnishee,  848. 

assignment,  848. 

prior  attachment,  848. 

answers  of  garnishee  may  or  may  not  be  used  in  evidence,  849. 
verdict,  judgment,  execution  against  garnishee,  execution  against  de- 
fendant, 850. 

duty  of  the  jury,  850. 

where  writ  is  against  joint  defendants,  852. 

where  garnishee  makes  default  by  not  appearing,  852. 

where  land  demised  to  a  tenant  is  attached,  852. 

where  garnishee  pleads  the  general  issue,  852. 

does  not  appear  and  answer,  852. 

scire  facias  post  annum  et  diem,  853. 
recognisance  of  plaintiff;  scire  facias  ad  disprobandum  debitum,  853. 

Act  8th  of  May  1855,  854. 

Act  27th  of  July  1842,  854. 

garnishee  not  liable  for  interest  to  his  creditor,  854. 

where  garnishee  dies  intestate,  855. 

Act  13th  of  June  1836,  ?§  62,  63,  855. 
ulterior  rights  of  the  plaintiff  after  judgment— costs,  855. 
death  of  defendant  in  attachment,  856. 

Act  27th  of  July  1842,  857. 
defendant  against  garnishee,  858. 

when  foreign  attachment  is  a  defence,  858. 

duties  of  the  garnishee,  858. 

Act  20th  of  March  1845, 1  2,  859. 
Form  of  action,  consequences  of  mistake  in  (see  Mistake,  73). 
Forms  of  action,  when  several  can  be  joined,  81. 
Former  action,  how  far  a  bar,  75. 

Garnishee  (see  Foreign  Attachment,  843). 
Guardian  (see  Infants,  671) 

Habere  facias  possessionem  in  ejectment,  350. 

in  ejectment  against  a  feme  sole,  549. 
Husband  (see  Married  Women  and  Scire  Facias). 

Infants,  actions  by,  668. 

a  prochein  ami  not  necessary,  669. 
actions  against,  670. 

torts,  670. 

assumpsit,  671. 

trespass,  671. 

can  appear  and  defend  by  guardian  only,  671. 

infancy  to  be  pleaded  in  abatement,  672. 

Act  27th  of  March  1833,  673. 
Infant  partner,  excuse  for  nonjoinder,  613. 

defendant,  626. 
Insolvency  of  parties,  716. 

Joinder  of  actions,  81. 

when  several  causes  of  action  may  be  joined  in  the  same  suit,  81. 

examples  of  the  rule,  81. 

actions  in  form  ex  contractu  and  actions  ex  delicto  never  joined,  82. 
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Joinder  of  actions,  continued. 

object  of  rule  forbidding  joinder  of  several  causes  of  action  of  different  nature 

in  same  suit,  83. 
causes  of  action  should  all  be  in  same  right  if  joined,  83. 
illustrations  of  this  rule,  83. 

cannot  be  two  different  judgments  in  one  action,  83. 
,  counts  on  promises  by  an  intestate,  83.  . 

counts  on  promises  by  an  executor  or  administrator,  83. 
plaintiff  may  enter  nol.  pros,  as  to  incongruous  count,  84. 
misjoinder  of  actions  or  of  counts  is  matter  of  substance,  and  is  bad  on  de 
murrer,  in  arrest  of  judgment,  or  in  error,  84. 
Joinder  of  husband  and  wife,  153. 
Joint  contracts  fsee  Parties  to  Actions,  146). 
plaintiffs  (see  Parties  to  Actions,  146). 
right  of  action  (see  Parties  to  Actions,  146). 
tort,  plaintiff  has  his  election  to  sue  one  or  all,  151. 
defendants  (see  Partners,  610). 

compelling  appearance  of,  619. 
Judgment,  presumption  of  satisfaction,  79. 
Justice  of  the  peace  (see  Aldetmen,  673). 

Landlord,  notice  to,  315. 

admission  of,  to  defend,  319. 
tenant  cannot  dispute  title  of,  320. 
notice  to  quit  from,  325. 
when,  can  maintain  ejectment,  329. 

without  notice,  329 

with  notice,  329. 
when  trespass  lies  against,  in  distress,  203. 
when  not  a  trespasser,  204. 
may  break  open  inner  door,  204. 
trespass  against,  57. 
tenant,  60. 
Legacies  and  proceedings  to  recover  them,  655. 
Levari  facias  on  a  mortgage,  410. 
Libel  against  a  vessel,  575. 
Liberum  tenementum,  plea  of,  63. 
Lien  of  a  judgment,  524. 
Limitation  of  actions,  93. 
personal  actions,  94. 

purpose  and  object  of  the  statute,  94. 

Act  of  1713,  94. 

Acts  of  1841,  1842,  1845,  1847 ;  95. 

Acts  of  1849,  1850  ;  96. 

Act  of  1849  extended,  96. 

Act  of  1851,  96. 

Acts  of  1842,  1848,  1856,  1865 ;  97. 

Acts  of  1866,  1867  ;  98. 

duty  of  plaintiff,  98. 

to  what  provisions  of  act  extend,  98. 

where  a  bar,  99. 

when  begins  to  run,  100, 

construed  strictly,  100. 

no  bar  to  a  trust,  100. 

implied  trust,  101. 

no  bar  in  admiralty,  101. 

plaintiffs  beyond  sea,  102. 

Act  of  1849,  102. 

when  time  begins  to  run,  103. 

Act  of  1842,  103. 

computed  from  time  action  accrues,  103. 

must  expire  after  cause  of  action  complete,  104. 

fraud,  106. 

bond,  106. 

solvit  ad  diem,  106. 
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Limitation  of  actions,  continued. 
presumption,  106. 
actions  for  wrongs,  107. 

evidence  to  take  the  case  out  of  the  statute,  108. 
joint  acknowledgment,  112. 
admissions,  112. 

acknowledgment  must  be  unequivocal,  113. 
when   commencement  of  suit  will  defeat  statute — continuances — return, 

114. 
fraud — ignorance,  116. 
in  equity — laches,  116. 
beneficial  effects  of  statute,  116.   , 
Act  of  1794 — executors,  116. 
Act  of  1798,  117. 
Act  of  1824,  118. 
in  penal  actions,  118. 
classification  of,  in  penal  actions,  118. 
Act  of  1820,  119. 
real  estate,  120. 

policy  of  the  statute,  120. 

Act  of  1785,  121. 

the  statute  operates  on  the  right,  121. 

begins  to  run  from  the  time  of  actual  adverse  possession,  121. 

twenty-one  years  adverse  possession,  122. 

adverse  possession,  122. 

what  constitutes  an,  123.  ^ 

animus  may  always  be  shown,  123. 

characteristics  of,  123. 

tacking,  126. 

what  is  necessary  to  support  plea  of  statute,  125. 
:  having  possession  no  bar,  126. 

extent  of  the,  126. 

possessio  pedis — intrusion — trespass  color  of  title,  126. 
actual  occupancy — trespasser  obtains  no  constructive  possession,  126. 
possession — actual  survey — deed,  127. 
to  what  extent  intruder's  possession  may  avail,  128. 
suspension  of  the  running  of  the  statute,  128. 

entry  without  action — its  effect,  128. 
savings  in  the  act,  130. 

disabilities,  130. 
Lunatic,  title  of,  acquired  in  partition,  294. 

Marriage  of  parties,  716. 

as  affecting  a  cliange  of  parties  in  sci.  fa.,  549. 
Married  women,  686. 

exceptions  to  the  common-law  principles,  686. 
banishment  of  husband,  or  divorce,  687. 
feme  sole  traders. 

custom  of  the  city  of  London,  688. 
Act  22d  of  February  1718,  689. 
Act  4th  of  May  1855,  693. 
trading  by  agreement  or  permission  of  husband,  693. 
how  this  privilege  stands  at  law,  693. 
Jarman  v.  WooUotou,  694. 
Barlow  v.  Bishop,  696. 
how  this  privilege  stands  at  equity,  696. 
Cecil  V.  Juxon,  697. 
Lamphir  v.  Creed,  697. 
husband's  liability  in  equity  for  the  debts  contracted  by  the  wife  in  her  sepa- 
rate trade,  698. 
Married  Woman's  Act,  699. 
Act  11th  of  April  1848,  699. 
Act  22d  of  April  1850,  700. 
Act  25th  of  April  1850,  700. 
Act  15th  of  April  1851,  700 
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Married  ■vroraen,  continued. 

interpretations  of  the  foregoing  acts,  701. 
at  first  too  strict,  701. 
afterwards  more  liberal,  701. 
actions  by  married  women,  702. 

Act  Uth  of  April  1856,  in  regard  to  slander,  703. 
partial  repeal  of  Act  of  1848,  703. 
Act  14th  of  March  1865,  in  regard  to  dower,  703. 
actions  against  married  women,  704. 
torts  sirapliciter,  704. 
Mechanics'  lien  (see  Scire  Facias),  414. 
Mesne  profits  (see  Ejectment),  360. 
Military  Service  Act,  stay  under,  400,  530. 
Misfeasance,  action  for,  43. 
Mistake  in  the  form  of  action,  consequences  of,  173. 

preservation  of  the  boundaries  between  forms  of  action  necessary,  73. 

mistake  in  form  of  action  material,  74. 

substantial  objection  to  form  of  action  apparent  on  declaration  may  be  taken 

by  demurrer,  arrest  of  judgment,  or  writ  of  error,  74. 
whether  substantial  objection  to  form  of  action  is  ground  of  nonsuit,  doubted,  74. 
objection  to  form  of  action  not  appearing  on  the  pleadings  must  be  taken  as  a 

ground  of  nonsuit,  74. 
when  defendant  cannot  plead  ineffectual  proceedings  in  bar,  74, 
when  objection  to  form  of  action  is  too  late,  75. 
Money  had  and  received,  action  for  (see  Assumpsit,  7). 
Mortgage  (see  Scire  Facias,  379). 
Municipal  claim  (see  Scire  Facias,  446). 

Names  of  parties,  how  to  be  set  out,  155. 

errors  in,  how  cured,  745. 
Narr.  (see  Declaration). 
Negligence,  action  for,  43. 
Nolle  prosequi  as  to  one  defendant,  628. 
Nonjoinder,  consequences  of,  (see  Partner,  620). 
Nonsuit,  what  errors  can  be  taken  advantage  of  by,  74. 

Official  bonds,  proceedings  on,  483. 

Original  writ  (see  Writ,  69). 

Outlawry  unknown  in  this  country,  619. 

Parent  and  child,  relation  of,  how  far  a  consideration,  5. 
Parties  to  personal  actions,  133. 

plaintiff  must  have  legal  cause  of  action,  133. 

legal  title  always  ground  for  recovery,  134. 

title  must  be  set  out  in  pleadings,  134. 

in  action  on  contract  party  in  whom  legal  right  vested  must  sue,  134. 

where  debt  on  contract  has  been  assigned  action  must  be  brought  in  name  of 
assignor,  134. 

assignment  of  chose  in  action  not  defeated  by  death  of  assignor,  134. 

third  person  cannot  maintain  action  in  his  own  name,  135. 

when  covenantee  may  sue  in  his  own  name,  135. 

when  party  beneficially  interested  may  bring  action,  135. 

assignee  of  insolvent  may  sue  in  his  own  name,  135. 

otherwise  with  assignee  under  a  voluntary  assignment,  135. 

insolvent  debtor  having  assigned  his  property  cannot  sue,  136. 

assignee  of  chose  in  action  real  plaintiff,  136. 

substantial  plaintiff  responsible  for  costs,  136. 

may  be  placed  upon  the  record  by  order  of  court,  136. 

trustee  may  maintain  action  in  his  own  name,  137. 

common  informer  may  sue  in  his  own  name,  137. 

legal  title  sufficient  for  maintenance  of  action,  137. 

marking  suit  to  use,  137. 

when  plaintiff  is  competent  to  testify,  137. 

costs  paid  into  court  to  render  witness  competent,  138. 

Armstrong  v.  City  of  Lancaster  quoted,  138. 
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Parties  to  personal  actions,  continued. 
Hoak  V.  Hoak  quoted,  140. 

Act  of  1829  as  to  equitable  transfers  and  assignments,  142. 
cases  under  this  act,  143. 
Act  of  1715,  143. 

when  assignee  may  sue  in  his  own  name,  143. 
the  effect  of  the  statute,  143. 
oases  under  the  statute,  143. 

effect  of  death  of  party  with  whom  contract  made,  144. 
action  on  contract  must  he  brought  against  party  who  made  it,  144. 
action  against  survivor,  145. 
action  against  executors  or  administrators,  145. 
in  joint  contracts  all  parties  jointly  interested  must  join,  146. 
effect  of  omission  of  joint  plaintiffs,  146. 
Act  of  1838,  148. 
where  several  persons  have  joint  right  of  action  one  may  commence  in  name 

of  all,  149. 
actions  for  torts  must  be  in  name  of  parties  injured,  149. 
action  for  tort  not  assignable,  149. 
who  must  be  defendants  in  actions  for  torts,  150. 
in  tort,  master  or  principal  liable  for  negligence,  150. 
who  may  join  as  plaintiffs  in  actions  ex  delicto,  151. 
where  tort  is  joint,  plaintiff  has  his  election  to  sue  one  or  all,  151. 
nol.  pros,  as  to  one  after  judgment  and  before  verdict,  152. 
actions  by  and  against  married  women,  152. 
joinder  of  husband  and  wife,  153. 

qualifications  of  principles  of  common  law  by  Act  of  1848,  154. 
all  parties  in  legal  proceedings  should  be  brought  on  record  by  name,  155. 
amendments,  155. 
Partition,  272. 

action  in  general,  273. 

common  law  inadequate,  273. 

Statute  of  Henry  VIII.,  273. 

equitable  estate  will  support — judgment  on  mortgage  no  obstacle  to,  273. 

in  Pennsylvania.     Three  methods  now,  27c 

subject  of  this  action,  274. 

judgment  quod  parti tio  when  not  bar,  274. 

adverse  possession,  274. 
jurisdiction,  274. 

Acts  of  1799,  1806;  274. 

Act  of  1846,  275. 
Parties,  275. 

Act  of  1835,  275. 

between  whom  made,  276. 

co-plaintiffs,  276. 

who  may  maintain — who  should  be  joined  in  writ,  276. 

Acts  of  1840,  1842;  277. 
summons  and  service,  277. 

Act  of  1835,  277. 

service  on  minor — Act  of  1836,  278. 

guardian  ad  litem,  278. 

guardian  must  give  seourityj  278. 

Act  of  1850— publication,  278. 
return  to  summons,  279. 

form  of  return,  279. 

time  and  manner  of  service,  279. 

narr.  and  judgment,  279. 
proceedings  on  default  of  appearance,  279. 

Acts  of  1807  and  1821,  279. 

plea  and  issue,  279. 

judgment  by  default,  280. 
defence  and  proceedings  thereon,  280. 

pleadings,  280. 

evidence,  281. 

trial,  281. 
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Partition,  defence,  continued. 
nol.  pros.,  281. 
judgment  by  confession,  281. 
judgment  upon  examination,  282. 

Act  of  1817,  examination  of  plaintiffs'  title— entry  on  record,  282. 
breve  de  partitione  faoienda,  282. 

Act  of  1850— parties  not  appearing  purparts  remain,  283. 
inquest,  return,  and  action  of  court  thereon,  283. 

execution  of  writ  of — inquest  under  Act  of  1799,  283. 
Acts  of  1854  and  1856— partition  in  different  counties,  283. 
duty  of  sheriff's  inquest,  284. 
valuation  of  purparts  by  inquest,  285. 
to  be  divided  into  purparts,  285. 
valuation  and  appraisement,  285. 
valuation  by  Act  of  1821,  286. 
commissioners  under  Act  of  1855,  286. 

recent  legislation,  286.  ' 

Act  of  1841 — parties  to  accept  or  refuse,  286. 
Act  of  1847— wife's  estate,  287. 

Act  of  1850 — allotment  of  shares  and  future  partition,  287. 
Act  of  1851 — contiguous  lands,  288. 
Act  of  1852— repealer,  288. 
Act  0    1841— allotment  by  court,  288. 
Act  of  1849— allotment  by  sheriff,  288. 
return  of  the  inquest,  288. 
assent  and  renunciation  of  parties,  289 . 
Act  of  1849 — proceedings  to  be  recorded,  289. 
Act  of  1850— "  partition  docket"  to  be  kept,  289. 
Act  of  1863 — administrators  to  file  accounts  in  cases  of,  289. 
Act  of  1863^providing  for  sale  by  master  in  proceedings  for,  289. 
Act  of  1865 — the  purchase-money  may  be  paid  into  court,  290. 
confirmation  of  return,  290. 
order  of  sale  when  made,  290. 
adequacy  of  price,  291. 
unseated  lands,  291. 
sheriff's  deed,  292. 

parties  offering  highest  price  to  have  choice  of  purparts,  292. 
when  payments  may  be  made  into  court,  293. 
when  title  of  parties  appears  from  the  proceedings,  293. 
exemplification  for  lands  in  different  county,  293. 
Act  of  1824— death  of  sheriff,  293. 
ejectment — partition  does  not  decide  title,  294. 
when  party  is  insane,  294. 
scire  facias,  294. 

irregular  proceedings  not  void,  294. 

Orphans'  Court  can  only  order  sale  when  all  refuse  to  take — defective  recog- 
nisance should  be  remedied,  295. 
costs— Act  of  1835,  295. 
Act  of  1856 — sheriff's  and  jury  costs  and  fees,  295. 
prothonotary  to  keep  docket  and  have  fees,  295. 
Act  of  1864 — provisions  as  to  fees  and  costs,  295. 
error — Act  of  1842 — writ  of  error,  295. 
Partners,  610. 

actions  by,  611.  ^ 

all  must  join,  611. 
to  enforce  contracts,  612. 
trover,  612. 
what  is  excuse  for  nonjoinder,  612. 

where  the  debt  is  assigned  to  one  partner  after  dissolution,  613. 
may  join,  or  ostensible  partner  sue  alone,  614. 
survivorship,  614. 

consequences  of  nonjoinder  or  misjoinder,  615. 
in  actions  ex  contractu,  615. 
replication,  615. 
in  actions  ex  delicto,  616. 
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Partners,  continued. 

actions  against,  616. 

Act  14tii  of  April  1851,  616. 
rule  of  District  Court  of  Pliiladelphia,  617. 
issuing  and  service  of  joint  original  process,  617. 
not  necessary  to  prove  Christian  names,  618. 
where  tvro  jointly  liable  and  only  one  appears,  618. 
where  service  only  effected  on  some  of  the  defendants,  618. 
compelling  appearance  of  joint  defendants,  619. 
consequences  of  nonjoinder,  620. 
abatement,  620. 
where  a  contract  is  declared  upon  as  separate,  yet  proved  to  have  been 

joint,  621. 
in  assumpsit,  622. 
Act  4th  of  May  1852,  622. 
Act  12th  of  April  1858,  623. 
extinguishment  as  to  parties  not  joined,  623. 
effect  of  death  or  insolvency,  623. 
Act  11th  of  April  1848,  624. 
terms  "joint  and  several"  applicable  to  contracts  joint  and  not  several, 

624. 
practice  before  the  passage  of  this  act,  625. 
certain  oases  of  outlawry  in  England  applicable  here,  625. 
infancy  of  defendant,  626. 

nolle  prosequi,  626. 
dormant  defendant,  627. 

in  actions  quasi  ex  contractu,  628.  / 

need  not  give  notice  of  his  withdrawal,  628. 
nolle  prosequi,  628. 
nature  and  form  of  judgment  against,  629. 

how  entered  when  one  partner  is  dead,  insolvent,  or  makes  default,  629. 
in  cases  of  tort  and  contract,  629. 
in  assumpsit,  630. 

where  some  let  judgment  go  by  default  and  some  plead  to  issue,  630. 
effect  of  judgment  taken  against  one  partner  upon  claim  as  to  others,  631. 
Act  6th  of  April  1830,  631. 
Act  nth  of  April  1848,  631. 

the  old  law  still  applicable  in  some  instances,  632. 
plaintiff  may  enter  nolle  prosequi  against  the  defendant  who  pleads 

matter  in  his  personal  discharge,  633. 
Swanzey  v.  Parker,  633. 
enforcing  judgments  against,  and  herein  of  executions,  634. 
writ  of  execution  must  correspond  with  the  judgment  by  which  it  is  war- 
ranted, 640. 
actions  between,  642. 
action  on  balance  adjusted,  642. 
assumpsit,  642. 
covenant,  642. 

not  compelled  to  resort  to  account-render,  642. 
where  a  member  of  two  litigating  firms,  642. 
Act  14th  of  April  1838,  642. 
foreign  attachment,  643. 
equitable  procedure,  643. 

Act  13th  of  October  1840,  643. 
actions  against  special,  under  the  Act  of  1836,  644. 
Pawned  goods  not  attachable,  870. 
Plaintiff  when  competent  to  testify,  137. 
Presumption  of  satisfaction  of  judgment,  79. 
Prisoners,  589. 

Acts  of  Assembly,  589. 

if  defendant  be  in  custody  of  the  sheriff,  590. 
English  practice  under  the  statute  of  William  &  Mary,  590. 
Purchase-money,  ejectment  to  enforce  payment  of,  307. 
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Real  actions  generally,  240. 
and  mixed  actions,  242. 
Recognisance  for  payment  of  lands  taken  at  an  appraisement  {see  Scire  Facias,  472). 

sheriffs'  and  coroners'  (see  Scire  Facias,  483). 
Record  of  judgments,  actions  on,  20. 
Reference  (gee  Arbitration,  752). 
Rent,  debt  for  arrearages  of,  22. 
Replevin,  191. 

where  it  lies  generally,  192. 

English  definition  of,  192. 

in  Pennsylvania,  192. 

abatement  of  the  action,  193. 

points  of  difference  between  this  and  other  actions,  193. 

who  may  maintain,  194. 

proceedings  in  England,  194. 

Act  of  1705  in  Pennsylvania,  194. 

Act  of  1779,  195.  _ 

decisions  under  this  act,  195. 

will  not  lie  for  land,  but  title  may  be  incidentally  inquired  into,  196. 

Act  of  1817,  197. 

executor — administrator — feme  sole — married  women,  198. 

in  the  detinet — in  the  detinuit,  198. 
distress,  200. 

how  made,  200. 

inventory,  200. 

what  may  be  distrained — Act  of  1772,  201. 

all  chattels  on  premises  distrainable — exceptions,  201. 

exceptions  at  common  law,  202. 

exceptions  by  statute— Act  of  1828— Act  of  1849,  202. 

when  trespass  lies  against  landlord,  203. 

mode  of  making  distress— Act  of  1772— Act  of  1825,  203. 

when  landlord  not  a  trespasser,  204. 

landlord  may  break  open  inner  door,  204. 
removal  of  goods,  204. 

Act  of  1772,  S  1,  205. 
appraisement  and  sale,  205. 

when  the  ofScer  is  required — Act  of  1772,  ?  3,  205. 

directions  of  the  act  must  be  complied  with,  206. 

when  the  lien  is  discharged,  206. 
writ— bond,  206. 

commencement^f  action — jurisdiction,  206. 

prseoipe  and  wm,  207. 

character  of  action,  207. 

sheriff's  return,  207. 

Act  of  1705,  208. 

remedy  against  the  sheriff,  209. 

goods  must  be  replevied  before  expiration  of  five  days,  209. 

capias  in  withernam  unknown  here,  209. 

claim  property  bond,  210. 

sheriff  may  enter  defendant's  house,  210. 

goods  must  be  shown  to  the  sheriff,  210. 

effect  of  claim  property  bond,  210. 
declaration,  211. 

appearance^  udgment  by  default,  211. 

certainty  required  in  narr. — form  of  narr.,  211. 

non  pros.,  214. 

assignment  of  bond,  214. 
pleas  and  avowry,  215. 

rule  to  plead,  215. 

pleas  in  abatement,  215. 

in  bar,  215. 

special — non  cepit — property,  216. 

burden  of  proof,  217. 

setoff,  217. 

Statute  of  Limitations,  218. 
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Replevin,  pleas  and  avowry,  continued. 

plea  of  justification,  218. 

when  tenant  may  deduct  damages,  218. 

avowry— Act  of  1772,  §  10,  218. 

Act  of  1772,  219. 

replication,  221. 

several  pleas  may  be  pleaded,  222. 

rule  to  discontinue,  223. 
trial  and  its  incidents,  223. 

evidence,  2'2'i. 

verdict — assessment  of  damages — judgment,  224. 

damages,  225. 

exemplary — return,  225. 

defalcation  for  repairs,  226. 
costs,  226. 

statutes  as  to — difference  between  fees  and,  226. 
judgment,  227. 

non  pros. — double  costs,  227. 

writ  of  inquiry,  227. 

proceedings  on  demurrer,  228. 

writ  of  inquiry  as  to  value  of  distress  and  amount  of  rent,  228. 

value  of  goods,  229. 

judgment  for  plaintiff,  229. 

defendant's  remedy  on  general  judgment,  230. 

stay  of  execution,  230. 
execution,  230. 
bond  and  proceedings  upon,  232. 

Act  of  1715  does  not  apply  to,  232. 

assignment  of — sheriff's  liability,  232. 

judgment  de  retorno  habendo,  233. 

surety's  liability,  234. 
claim  property  bond,  and  proceedings  upon  it,  234. 

Scire  Facias. 

definition  of,  373. 
its  object,  373. 

proceedings  on,  generally,  374. 
nature  of  writ,  375. 
court  out  of  which  writ  issues,  375. 
form  of,  375. 
time  when,  376. 
service  and  return,  376. 

appearance,  and  judgment  for  want  thereof,  376. 
pleadings,  3T6. 
trial  and  verdict,  378. 
judgment,  378. 
execution,  378. 
error,  379. 
on  a  mortgage,  379. 
nature  of  a,  379. 
what  constitutes  a,  380. 

to  whom  custody  of  deeds  belongs  (note),  380. 
lien  of  a,  382. 

what  lien  embraces,  382. 
must  be  recorded,  382. 

conveyance  with  a  separate  defeasance  constitutes  a,  384. 
Act  of  1820,  384. 
priority,  384. 

purchase-money  peculiarly  privileged,  385. 
enti-y  in  recorder's  book  true  date  of  instrument,  385. 
lien  of,  how  discharged,  386. 
by  sheriff's  sale,  386. 

Act  of  1845  as  to  municipal  claims,  386. 
by  acts  of  the  mortgagee,  388. 
acceptance  under  partition  by  mortgagee,  388. 
relca.so,  383. 
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Scire  facias,  mortgage,  how  lien  of  discharged,  continued. 

Act  of  1822,  388. 
proceedings  upon  a,  390. 

three  modes  of  procedure  in  Pennsylvania,  391. 

Act  of  1705,  scire  facias  under  it,  391. 
the  sci.  fa.,  391. 

where  writ  is  allowed,  392. 

proceeding  in  rem,  392. 

time  at  which  writ  issues,  392. 

when  payable  by  instalments — effect  of,  393. 

issuing  writ,  394. 

amicable  action  on  recorded  mortgage,  395. 

time  of  suing  out  writ — Act  of  1836,  395. 

form  of  the  writ,  395. 

parties,  395. 

plaintiff,  395. 

defendant,  396. 
terre-tenants,  396. 

service  and  return,  397. 

practice  prior  to  Act  of  1836,  397. 
appearance,  399.  ' 

judgment  by  default,  400. 
affidavit  of  defence,  400. 
stay  of  execution,  400. 
stay  under  Military  Service  Act,  400. 
pleas,  400. 
satisfaction,  401. 
payment  with  notice,  401. 
special  pleas,  401. 

under  Act  of  1822,  401. 
defences,  402.  ' 

payment,  and  herein  of  keeping  alive  the  mortgage  by  agreement,  402. 

outstanding  title,  and  similar  defences  to  a  mortgage  to  secure  purchase- 
money,  403. 
purchaser  may  deduct  encumbrance,  404, 

discharge  of  the  lien  of  mortgage,  404. 
merger,  404. 

other  defences,  405. 

creditor's  mortgage,  405. 

mortgage  to  secure  usurious  interest  not  void,  405. 

mortgage  by  married  women,  406. 

bon^  fide  holder  without  notice  takes  free  from  equities,  406. 

adverse  possession,  406. 
evidence  and  witnesses,  407. 
trial,  408. 

how  jury  to  be  sworn,  408. 
verdict,  408. 

judgment,  its  nature  and  effect— execution,  408. 

levari  facias,  410. 

when  land  delivered  to  mortgagee,  411. 
alias  levari,  411. 

disposition  of  surplus,  412. 

distribution  of  proceeds  of  sheriff's  sale,  412. 

satisfaction,  412. 

Act  of  1856— entry  of  satisfaction  by  recorder,  413. 
sur  claim  filed  by  mechanics  and  material-men,  414. 
Acts  of  1803—1806—1836,  414. 

Act  of  1806,  415. 

character  of  lien,  415. 

commencement  of  building,  416. 

decisions  under  old  enactment,  416. 

what  the  lieu  is  and  notice  of  it,  416. 

remedy  before  acts,  417. 

claim  of  laborer  and  material-men,  417. 

limitation  of  lien,  418, 
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Scire  facias,  sur  claim  filed  by  mechanics  and  material-men,  continued. 
description  of  building,  418. 
action,  418. 
the  practice  under  the  Act  of  June  16th  1836,  and  the  seyeral  supplements 
thereto,  419. 
of  the  lien,  419. 
what  is  bound  by  it,  419. 
the  building,  419. 
lien  extended  to  alterations  in  certain  counties,  420. 
repairs,  420. 
outhouses,  &c.,  420. 

new  or  old  building,  question  of  fact,  421. 
no  lien  on  municipal  buildings,  421. 
"  building,"  421. 
the  land,  422. 

lien  extended  to  ground,  422. 
boundaries,  422. 

destruction  of  building  destroys  lien,  422. 
the  estate,  423. 

interest  bound  by  lien,  423. 
buildings  and  fixtures  for  trade,  423. 
actual  possession  indispensable,  424. 
lien  extended  to  leasehold  estates  in  certain  counties,  424. 
what  species  of  debts  give  rise  to  the,  424. 
act  extended,  425. 

materials  furnished  though  not  used  create  lien,  425. 
character  of  materials,  426. 
when  commences,  426. 
how  long  continues,  427. 
of  the  claim,  427. 

claim  itself  not  record,  otherwise  as  to  docket,  427. 
who  may  file  it,  427. 

contractor  could  not  file  lien  formerly,  427. 
may  now  file  lien,  427. 
sub-contractor's  lien,  428. 
journeymen  have  no  lien,  428. 
time  and  manner  of  filing  lien,  428. 
when  time  begins  to  run,  429. 
Act  of  1855,  429._ 
supplemental  claim,  430. 
the  form  of  the  claim,  430. 
the  names  of  the  parties,  430. 

when  contract  made  with  builder,  builder  alone  need  be  named,  431. 
separate  liens,  431. 
statement  of  the  amount  claimed — the  nature  of  the  work— the  kind 
and  amount  of  the  materials— and  the  time  when  the  work  was 
done  or  the  materials  furnished,  431. 
precision  in  claim,  431. 
specification  of  items,  431. 

claim  on  contract,  432.  ,.         •/.    x- 

after  judgment  no  advantage  can  be  taken  of  want  ot  specifacation, 

433. 

time,  433. 
the  description  of  the  building,  434. 

sufiicient,  434. 

insufficient,  435.  ,       ~  i   ,na 

irregular  claims  may  be  stricken  from  record,  43b. 

amendment  without  notice  void,  436. 
joint  or  apportioned  claims,  436. 
Act  of  1831,  436. 

Act  of  1850,  436.  . 

adjoining  buildings— same  ownership  required,  437. 
when  can  and  cannot  be  filed,  437. 
when  postponed,  437. 
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Scire  facias,  sur  claim  filed  by  mechanics  and  material-men,  continued. 
Act  of  1848— jurisdiction  on,  437. 
separate  sci.  fa.  against  each  building,  437. 
assignee's  claim,  437. 
limitation  of  lieu  of  claim  filed,  438. 
of  the  sci.  fa.,  438. 
form  of  the  writ,  438. 

when  and  against  whom  it  issues  ;  service  and  return,  439. 
to  what  extent  a  proceeding  in  rem,  439. 
against  executor  or  administrator,  439. 
issue  and  service  of  writ,  439. 
proceedings  by  the  defendant  where  no  sci.  fa.  has  been  issued,  439. 
proceedings  after  the  return,  440. 
suggestion,  440. 
Act  of  1862 — if  too  many  persons  joined,  may  amend  by  striking 

out  names  of  those  erroneously  joined,  440. 
judgment  by  default — who  may  come  in  and  defend — terre-tenant — 

mortgagee,  440. 
afiidavit  of  defence,  440. 
defences,  441. 
acceptance  of  bill  or  note  when  a  discharge  of  lien,  and  when  not, 
441. 
pleadings,  442. 
no  declaration  necessary,  442. 
pleas,  442. 
payment,  442. 
evidence,  443. 
claim  filed  not,  443. 
contract,  443. 
character  of  contract,  443. 
book  of  original  entries,  443. 
release,  when  required,  444. 
admissions,  444. 

terre-tenant,  when  not  competent,  445. 
effect  of  nonsuit  or  discontinuance,  445. 
effect  of  verdict,  445.  / 

ambiguity  and  irregularity,  when  cured,  445. 
judgment,  445. 
execution,  445. 
stay  of  execution,  445. 
sequestration,  446. 

claims  to  be  paid  pro  rata  when  fund  insufScient,  446. 
auditor,  446. 
costs,  446. 
satisfaction,  446. 
en  municipal  claims,  446. 
municipal  lieu  extended  by  Act  of  1840,  446. 
Act  of  1845  ;  lien  must  be  filed  within  six  months,  447. 
proceedings  before  writ,  447. 
when  sci.  fa.  not  issued,  448. 
payment  of  money  into  court,  448. 
practice  under  Act  of  1866,  448. 
form  of  claim,  449. 
may  be  amended,  450. 
claim  not  a  tax,  450. 
the  lien,  450. 

how  far  divested  by  judicial  sale,  450. 
ground-rent,  450. 
parties,  451. 
writ,  451. 

service  and  return,  451. 
defences,  451. 

universities,  colleges,  &c.,  not  exempt,  452. 
pleadings,.  452. 
evidence,  452. 
judgment,  &c.,  453. 
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Scire  facias,  on  municipal  claims,  continued. 
title,  453. 
redemption,  453. 
locality  index,  453. 
against  sureties  on  a  recognisance  of  bail,  454. 
recognisance,  definition  of,  454. 
remedy  on  by  action  of  debt,  454. 
special  bail  and  bail  to  the  action,  455. 

form  of  the  recognisance,  455. 

proceedings,  455. 

writ,  455. 

ca.  sa.  must  first  be  sued  out,  455. 

the  writ,  457. 

prKcipe,  457. 

defences,  457. 

nul  tiel  record — recovery — payment,  458. 

evidence,  459. 

discharge  of  debtor,  459. 

judgment,  459. 

execution,  460. 

Act  of  1842  modifies  recognisances  of  special  bail,  460. 
bail  on  an  appeal  from  a  justice  or  from  an  award,  460. 

form  of  the  recognisance,  460. 

modified  by  Act  of  1845,  460. 

what  sufficient  under  Act  of  1845,  461. 

what  insufficient,  461. 

defective  recognisance,  how  remedied,  462. 

form  of  the  writ,  462. 

pleadings,  462. 

defences,  463. 

exoneretur,  463. 
bail  in  error,  463. 
bail  in  certiorari,  465. 
bail  for  stay  of  execution,  465. 

form  of  recognisance,  466. 

proceedings,  466. 

form  of  the  vsrit,  service,  &c.,  466. 

pleadings,  466. 

defences,  466. 

perfecting  of  bail,  467. 

evidence  and  witness,  467. 

trial,  467. 
bail  in  replevin,  468. 

soi.  fa.  against  pledges  in,  468. 

parties,  470. 

defences,  470. 
bail  under  Act  of  1842,  471. 

Bci.  fa.  against  bail  in  a  recognisance  under  the  act  abolishing  imprison- 
ment for  debt,  471. 
on  recognisance  for  payment  of  lands  taken  at  an  appraisement,  472. 
Intestate  Act  of  1832,  472. 
this  recognisance  a  lien,  473. 
form  of  recognisance,  473. 
under  Act  of  1832,  473. 
minute  on  docket  will  suffice,  474. 
defective  recognisance  may  be  remedied,  474. 
when  wife  required  to  join  in  recognisance,  474. 
form  of  proceeding,  474. 

Bci.  fa.,  474. 

debt  on  recognisance,  474. 
time  of  bringing  suit,  474. 
limitation,  474. 
form  of  writ  and  service,  475. 
plaintiffs,  475. 
defendants,  476. 
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Scire  facias,  on  recognisance  for  payment  of  lands  taken  at  an  appraisement,  con- 
tinued. 
pleadings,  477. 
defences,  478. 
evidence,  481. 
form  of  verdict,  482. 
judgment,  483. 
upon  sheriffs'  and  coroners'  recognisances,  and  upon  the  cautionary  judgments 

on  official  bonds,  and  on  bonds  of  executors,  administrators,  guard-    ^ 
ians,  &c.,  483. 
preliminary  remarks,  483. 
recognisance  lien,  485. 
bond  no  lien,  485. 
liability  of  sureties  both  to  bond  and  recognisance,  486. 
time  for  vrhich  they  are  liable,  488. 
extent  of  liability,  489. 
remedies,  490. 

proceedings  upon  the  recognisance,  490. 
defendants,  491. 
time  of  bringing  suit,  491. 
form  of  writ,  491. 
service,  491. 
defences,  491. 
evidence,  491. 

form  and  effect  of  judgment,  493. 
proceedings  upon  ofBcial  bonds,  493. 
Act  of  1836,  493. 
jurisdiction,  495. 
time  of  bringing  suit,  496. 
form  of  the  writ,  497. 
service,  497. 
parties,  497. 
defences,  498. 

pleadings — amendment,  503. 
evidence,  503. 
trial,  505. 

judgment— its  nature  and  effect,  505. 
costs,  505. 
upon  transcripts  against  executors,  administrators,  and  guardians,  in  the  Court 
of  Common  Pleas,  506. 
jurisdiction,  506. 
parties,  507. 
judgment,  507. 
upon  a  judgment  for  the  penalty  of  a  bond,  where  breaches  have  been  com- 
mitted subsequent  to  the  iudaTnent,  507. 
Act  of  1836,  507.  J     s         .      '■ 

assessment  of  damages,  508. 
when  the  sci.  fa.  is  necessary,  508. 
form  of  the  writ,  508. 
parties,  509. 
service  and  return,  509. 
proceedings,  509. 
judgment,  509. 
execution,  509. 
costs,  509. 

sci.  fa.  on  cautionary  judgment  on  a  bond,  509 
quare  executionem  non,  510. 
general  remarks,  510. 

practice  in  Pennsylvania,  511 
Acts  of  1836  and  1845  ;  511. 
where  a  sci.  fa.  is  unnecessary,  513. 
time  when  the  sci.  fa.  may  issue,  515. 
from  what  court,  516. 
form  of  the  writ,  517. 
parties  to  the  writ,  517. 
service  and  return,  519. 
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Scire  facias,  quare  exeoutionem  non,  continued. 

proceedings  after  the  return— judgment  by  default — pleadings,  &o.,  519. 
defences,  520. 
evidence,  522. 
■witness,  522. 
amendment,  622. 
the  effect  of  a  judgment,  523. 
to  continue  the  lien  of  a  judgment,  524. 
under  the  Act  of  1798,  524. 

common  law  limits  judgments  only  by  presumption  of  payment,  524. 
English  practice,  524. 
since  the  Act  of  March  26th  1827,  526. 
in  what  cases  a  revival  necessary,  527. 
at  what  time  revival  must  take  place,  528. 
Act  of  1852,  530. 

soldiers  in  active  service — Act  of  1862,  530. 
modes  of  reviving  a  judgment,  530. 
by  soi.  fa.,  531. 
plaintiffs,  533. 
defendants,  534. 
terre-tenants,  534. 
Act  of  1834,535. 
service  and  return,  536. 
Act  of  1798,  536.  , 

proceedings  after  return  of  proclamation,  537. 
defences,  538. 
evidence  and  witness,  540. 
by  amicable  sci.  fa.  and  confession  of  judgment  thereon,  540. 
by  agreement,  542.    , 
Act  of  1827,  542. 
Act  of  1849,  543. 

judgment,  its  nature  and  effect,  544. 
execution,  547. 
costs,  547. 
on  change  of  parties,  548. 

where  the  soi.  fa.  is  necessary,  548. 

where  a  substitution  or  addition  is  necessary,  549. 
marriage,  549. 
death,  549. 

between  verdict  and  payment,  550. 
between  interlocutory  and  final  judgment,  550. 
before  execution,  550. 
after  execution  issued,  551. 
insolvency  or  bankruptcy,  551. 
where  substitution  is  necessary,  551. 
how  to  be  made,  552. 
marriage  of  plaintiff,  552. 

of  defendant,  552. 
death  before  verdict,  552. 

between  verdict  and  judgment,  553. 
between  interlocutory  and  final  judgment,  553. 
after  final  judgment,  554. 
insolvency  and  bankruptcy,  556. 
process,  &c.,  556. 
form  of  the  writ,  556. 
service,  557. 

parties,  557.  p      kco 

subsequent  proceedings,  defences,  &c.,  059. 
judgment,  its  form  and  effect,  559. 
to  charge  decedent's  lands,  560. 

the  lien  of  the  debts  of  a  decedent,  5bl. 
duration,  561. 
extent,  563. 
discharge,  563. 
the  soi.  fa.  when  necessary,  564. 
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Scire  facias,  continued. 
parties,  566. 

time  within  -which  writ  must  issue,  566. 
form,  566. 
defences,  567. 

trial — evidence — witness,  &c.,  568. 
judgment,  568. 
satisfaction,  568. 
in  other  cases,  568. 
quare  restitutionem  non,  568. 

on  a  judgment-bond  quando  and  against  an  executor,  569. 
by  defendant  on  a  verdict  or  award  in  his  favor,  569. 
to  compel  the  assignment  of  errors,  570. 
against  the  sheriff  in  certain  cases,  570. 

in  regard  to  a  bill  of  exceptions  where  the  judge  has  died,  570. 
ad  computandum  et  rehabendum  terram,  571. 
for  other  purposes,  572. 
Service  of  process  (see  Writ,  69). 
Servitium  amisit,  action  for,  56. 
Special  bail  (see  Scire  Facias,  455). 
Statute  of  Marlbridge,  168. 
■  Substitution  (see  Scire  Facias,  549). 
Sureties  on  a  recognisance  of  bail  (see  Scire  Facias,  454). 
proceedings  against,  in  attacl^ent  against  vessels,  584. 

Tenant  in  possession  (see  Ejectment,  315). 
Terre-tenant  (see  Scire  Facias,  396). 
Torts,  parties  to,  in  actions  for,  149. 

nol.  pros,  as  to  one  defendant  in  actions  upon,  628. 
Trespass,  56. 

vi  et  armis,  56. 

lies  for  immediate  injuries  accompanied  with  force  either  actual  or  implied,  56. 

against  whom  it  lies,  56. 

cases  for  injuries  to  persons  cited,  56. 

legal  process,  56. 
de  bonis  asportatis,  57. 

lies  for  injuries  to  chattel,  the  actual  or  constructive  possession  of  which  is 
in  plaintiff,  57. 

similar  to  trover  in  this  particular,  57. 

against  trespasser,  57. 

landlord,  57. 

joint  owner,  58. 
quare  clausum  fregit,  58. 

when  it  will  lie  and  when  not,  58. 

what  required  to  support,  58. 

cases  arranged  and  cited,  58. 

lies  for  injuries  to  real  property  corporeal,  60. 

nature  of  the  interest,  60. 

landlord — tenant — heir — devisee,  60. 

Act  of  1824,  60. 

when  it  will  lie  between  joint  tenants,  tenants  in  common,  and  parceners,  61. 

Act  of  1836  as  to  service  of  process  in  adjoining  county,  61.        ^ 

Act  of  1846 — what  value  may  be  recovered,  61. 

Act  of  1847  restricting  Act  of  1846,  62. 
declaration,  62. 

must  contain  concise  statement  of  iniurv  62 

frame  of  the,  62.' 
pleas,  63. 

general  issue  not  guilty,  63. 

pleadings  in  this  action  require  attention,  63. 

plea  of  not  guilty  with  leave,  63. 

when  general  issue  will  not  apply,  63. 

license  must  be  specially  pleaded,  63. 

Act  of  1713,  63. 

liberum  tenementum,  63. 

justification,  64. 
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Trespass,  pleas,  continued. 

entry  of  nol.  pros,  64. 

court  may  direct  jury  to  find  verdict  for  defendant,  against  whom  is  no  evi- 
dence, in  order  to  introduce  his  testimony,  64. 
damages,  64. 

jury  may  give,  for  aggravating  circumstances,  64. 

for  consequential  injuries,  66. 

excessive,  not  allowed,  66. 

may  be  assessed  in  joint  action  either  jointly  or  severally,  66. 

40«.,  66. 

exemplary  or  vindictive,  67. 

when  plaintiff  must  elect  against  whom  to  proceed  in  joint  action,  66. 

jury  may  find  defendants  jointly  or  severally  guilty,  66.  ' 

costs,  67. 
Trespass  on  the  case,  41. 

where  the  action  lies,  41. 

founded  on  common  law  or  on  statute,  41. 

brought  to  recover  torts  not  committed  with  force,  41. 

Statute  of  13  Ed.  I.,  41. 

character  of  the  action — its  utility,  42. 

assumpsit — case,  42. 

injuries  by  nonfeasance — misfeasance — malfeasance,  43. 

neglect  of  duty  required  by  law  to  injury  of  another  subjects  to  action,  43. 

special  consequential  damage  to  person,  43. 

classification  of  cases,  43. 

lies  for  injuries  to  person,  43. 

to  personal  property  from  negligence,  44. 

when  for  injuries  to  real  property,  44. 

when  a  statutory  remedy,  44. 

when  remedy  for  injuries  to  incorporeal  hereditaments,  45. 

distinction  between  tresspass  and  case,  45. 

general  or  special  property  sufices  to  support  action,  45. 

Act  of  1851,  45. 

cases  under  this  act  cited  and  classified,  46. 
declaration,  47. 

form  and  character  of,  47. 

rules  of  pleading  not  relaxed  in  this  action,  47. 
pleas,  47. 

general  issue  not  guilty,  47. 

what  may  be  given  in  evidence  under  this  plea,  47. 

equitable  defence  must  be  specially  pleaded,  47. 
material  averments  only  put  in  issue,  47. 
verdict  and  judgment,  47. 

character  of  judgment,  47. 

costs,  48. 

reasons  for  preferring  this  form  of  action,  48. 
compensation  for  expenses  in  providing  counsel  not  allowed,  48. 
when  damages  should  be  compensatory  merely,  48. 
when  nominal,  48. 
Trover,  48. 

where  the  action  lies,  48. 

recovery  of  damages  for  the  wrongful  conversion  of  personal  property,  48. 

on  what  founded,  48. 

fictitious  character  of  the  action,  49. 

does  not  lie  for  injuries  to  realty,  49. 

classes  of  cases  where  action  lies  cited,  49. 

what  plaintiff  must  show  to  support  action,  50. 

demand — refusal,  50. 

against  carrier,  50. 

against  owner  of  land  for  property  stranded,  51. 

absolute  or  special  property  required  in  plaintiff,  51. 

what  is  a  conversion,  51. 

wrongful  taking  and  carrying  away  another's  property,  51. 

cases  of  conversion  cited  and  arranged,  52. 

repossession  of  property  does  not  defeat  action,  52. 
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Trover,  where  the  action  lies,  continued. 

it  lies  against  a  corporation,  52. 

against  executors,  52. 

infants,  52. 

when  against  servants — when  against  masters,  52. 

joint  owners  may  maintain  action  against  stranger,  53. 

joint  bailees  not  liable  for  each  other's  conversion,  53. 
'  tenant  in  common — partners,  53. 

executors  and  administrators,  53. 
pleas,  53. 

general  issue  not  guilty,  53. 

what  defendant  may  show,  53. 

justification — lien,  53. 

equitable  remedy  in  Pennsylvania,  53. 

infancy,  54. 

character  of  defences  under  plea  of  not  guilty,  54. 
damages,  54. 

mitigation  of,  54. 

measure  of,  54. 

compensation,  54. 

penal,  cannot  be  recovered,  54. 

set-off  in  this  action,  54. 

what  value  is  measure  of,  55. 

delivery  of  specific  chattel,  55. 

by  verdict  property  becomes  vested  in  defendant,  55. 

execution,  55. 
Trustee  may  maintain  action  in  his  own  name,  137. 

Unincorporated  companies  {see  Corporations,  608). 
religious  association,  601. 

Verdict  or  judgment,  the  effect  of  a,  75. 

for  defendant  will  estop  fresh  action,  75. 

in  personal  actions  a  recovery  in  one  action  is  a  bar  to  another,  75. 

illustrations  from  cases,  75. 

when  a  judgment  is  a  conclusive  bar,  76. 

settled  in  Pennsylvania  that  the  judgment  of  a  court  having  jurisdiction 
directly  upon  the  point  is  as  a  plea  a  bar,  or  as  evidence,  conclusive 
between  parties  and  privies,  76. 

plea  of  former  recovery,  76. 

joinder  of  several  causes  of  action  in  same  suit,  76. 

concludes  plaintiff  and  defendant  equally,  77. 

in  ejectment  one  verdict  binds  neither  party,  77. 

all  parties  to  the  suit  bound  by,  77. 

discharged  by  actual  payment,  77. 

in  trespass  or  trover,  78. 

effect  of,  obtained  in  other  states,  79. 

foreign  ;  presumption  of  satisfaction  of,  79. 
Vessel  (see  Attachment  against,  573). 

Waste  (see  Ejectment,  322). 

Writ,  the  original,  and  service  of  it  by  the  sheriff,  69. 

in  England,  69. 

in  Pennsylvania,  69. 

appearance,  70. 

de  bene  esse,  70. 
not  in  the  District  Court  of  Philadelphia,  70. 

motion  to  set  aside  return  to,  70. 

delivery  of  the,  to  the  sheriff,  71. 

to  the  sheriff's  deputy,  71, 

instructions  to  be  given  to  the  sheriff  by  plaintiff,  71. 

service  by  coroner,  71. 

THE  END. 


